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THE  CITATIONS  IN  THIS  BOOK 


include  all  from  the  following  reports  and  all  preceding  them  in  each 
State  or  series : 


U.  S „ 241 

L.  Ed 4  60 

Fed 233 

Ala 192 

Alaska 4 

Ariz 17 

Ark 120 

Cal 171 

Cal.  App 28 

Cal.  Unrep 7 

Colo 60 

Colo.  App 27 

Conn 89 

Del 4  Boyee 
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Fla 69 
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111 272 
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96 
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113 
127 


Mass 222 

Mich 186 
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Miss 108 
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N.  H 77 

N.  J.  Eq 84 
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N.  Y 217 

N.  C 170 

N.  D 32 
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Tex.  Civ. 
Utah  ... 
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Cas.  (American  and  English),  L. 
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Am.  Dec.  [notes} 100 
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Dec,  Am.  Rep.,  Am.  St.  Rep.,  Ann. 
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by  fire ;  The  Neshamkty,  $S&  Fed.  289,  salvage  is  reward  for  services  in 
saving  maritime  ^oijertjr  in  distress  rendered  by  those  under  no  legal 
obligation  and»af$sulftng  in  benefit  to  property;  The  Pleasure  Bay,  226 
Fec^.  *55,*^alvkge  is  reward  for  services  to  marine  property  in  distress, 
.re^defred-by  one  under  no  legal  obligation  to  do  so  and  resulting  in  bene- 
'fit  to  property,  if  saved;  Thompson  v.  One  Anchor  &  Two  Anchor  Chains, 
c  221  Fed.  772,  service  rendered  in  recovery  of  anchor  and  chains  lost  by 
vessel  during  storm,  induced  by  offer  of  owner's  agent  to  pay  for  re- 
covery, was  salvage  service ;  The  Evolution,  199  Fed.  516,  schooner  allow- 
ing another  schooner  with  parted  anchor-chains  to  hold  fast  for  several 
hours  during  storm  was  entitled  to  salvage ;  Guindon  v.  Cargoes  of  Canal 
Boats  Zenith,  etc.,  197  Fed.  229,  owner  and  master  of  steam  canal-boat, 
having  towed  three  other  canal -boats  laden  with  cargo  into  slip,  was 
entitled  to  salvage  for  services  to  tows  and  cargo  in  helping  to  extin- 
guish fire ;  The  Navis,  196  Fed.  848,  tug  pumping  out  steam  yacht  moored 
in  harbor  and  in  sinking  condition  was  entitled  to  salvage;  Spaulding 
v.  Alaska  Com.  Co.,  1  Alaska,  501,  persons  knowing  barges  driven  on 
shore  by  wind  at  place  ^designed  by  master,  and  reaching  them  ahead  of 
owner's  employees,  and  going  aboard  dryshod  and  attaching  line  to 
anchor  ashore,  are  not  salvors;  The  Hesper,  18  Fed.  692,  and  The  Rio 
Grande,  22  Fed.  919,  both  giving  salvage  where  other  means  of  salvage 
would  have  been  sufficient. 

Fund  In  the  registry  represents  the  ship,  and  cosalvors  who  have  not 
appeared  till  after  the  decree  may  obtain  their  share  therefrom. 

Approved  in  the  R.  D.  Bibber,  33  Fed.  59,  where  objection  overruled 
that  cosalvors  were  not  joined ;  The  Sabine,  101  U.  S.  387,  25  L.  Ed.  983, 
holding  consignees'  liability  being  in  personam,  where  goods  not  seized 
they  could  not  be  joined  in  libel  against  vessel  or  fund. 

Public  officials,  such  as  pilots  and  firemen,  may,  under  certain  circum- 
stances, become  salvors. 

Approved  in  Bowers  v.  The  European,  44  Fed.  488,  holding  city  fire- 
man couJd  recover  salvage  for  service  to  burning  vessel  lying  in  stream. 

Distinguished  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New 
York,  179  U.  S.  588,  589,  45  L.  Ed.  331,  21  Sup.  Ct.  226,  court  holding 
that  mayor,  aldermen  and  municipality  liable  for  damages  inflicted  upon 
vessel  by  fireboat. 

Corporation  owning  steam  tug  performing  salvage  service  is  entitled 
to  a  share  in  salvage. 

Approved  in  Browning  v.  Baker,  2  Hughes,  43,  Fed.  Cas.  2041,  where 
wrecking  corporation  obtains  salvage  from  vessel  saved  by  their  steamer 
and  crew. 
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» 
Amount  of  salvage  la  determined  by  (1)  labor  expended  by  salvors  in 

rescue;  (2)  their  promptitude,  skill  and  energy;  (3)  value  of  property  em- 
ployed by  salvors;  (4)  risk  run  by  salvors'  property;  (5)  value  of  property 
saved;  (6)  danger  from  which  property  was  saved. 

Approved  in  The  Pleasure  Bay,  226  Fed.  56,  58,  where  vessel  on  fire 
from  burning  buildings  was  hauled  from  wharf  and  another  tug  assisted 
in  extinguishing  fire,  fire  per  centum  of  value  should  be  awarded  for 
salvage  services,  two-thirds  to  tug  and  crew  hauling  vessel  away;  The 
Lucia,  222  Fed.  1017,  tug  floating  steamer  aground  on  sand-bar  was  en- 
titled to  low  salvage  where  services  involved  no  danger;  The  Knicker- 
bocker, 218  Fed.  525,  owner  and  crew  of  tug  rendering  services  involving 
no  particular  danger  in  extinguishing  fire  on  fishing  schooner  were  en- 
titled to  small  salvage ;  The  Adelaide  T.  Carleton,  215  Fed.  935,  tug  tow- 
ing schooner  not  in  immediate  danger,  but  with^  broken  rudder  and  un- 
able to  navigate,  was  entitled  to  low  salvage;  Albury  v.  Cargo,  215  Fed. 
965,  awards  of  thirty,  forty  and  fifty  per  cent  of  salved  cargo  was  made 
to  three  vessels  for  salvage  services,  according  to  degree  of  peril  in  each 
instance;  The  Silver  Star,  207  Fed.  602,  libelant  having  used  costly 
wrecking  apparatus  in  raising  sunken  steamer  at  request  of  owner  was 
entitled  to  compensation  beyond  customary  charge  for  maritime  services; 
The  Minnie  £.  Kelton,  181  Fed.  245,  schooner  towing  lumber  schooner 
temporarily  deserted  while  master  in  search  of  tug  was  entitled  to  sal- 
vage, but  unskillful  manner  of  service  detracted  from  value;  The  West- 
ern Star,  157  Fed.  492,  conditions  determining  amount  of  salvage  are 
danger  of  destruction,  value  of  property  salved,  promptitude,  skill  and 
energy,  time  spent,  danger  and  damage  to  vessel  rendering  services; 
The  Chief,  147  Fed.  877,  allowing  one  thousand  dollars  salvage  for  tow- 
ing disabled  tug  worth  five  thousand  six  hundred  dollars,  where  she  was 
in  no  great  danger;  The  Lottie  E.  Hopkins,  133  Fed.  407,  where  fishing 
vessel  valued  at  from  six  hundred  dollars  to  one  thousand  dollars  lost 
rudder  and  was  drifting  toward  rocks  in  storm,  tug  towing  ship  to  port 
entitled  to  two  hundred  dollars  salvage ;  The  Flottbek,  118  Fed.  957,  55 
C.  C.  A.  448,  decreasing  salvage  award  of  twenty-two  thousand  eight 
hundred  and  thirty  dollars  one-third,  ship  valued  at  sixty  thousand  dol- 
lars ;  The  Henry  Steers,  Jr.,  110  Fed.  582,  dismissing  libel  where  rescued 
vessel  taken  from  one  dangerous  position  and  placed  in  another;  The 
Grace  Dollar,  103  Fed.  66^,  applying  rule  allowing  one  thousand  dollars 
salvage,  vessel  worth  forty  thousand  dollars;  The  Hesper,  18  Fed.  694, 
695,  considering  elements  stated  in  syllabus  seriatim;  The  Katie  Collins, 
21  Fed.  416,  holding  lack  of  skill  and  unnecessary  delay  reduce  salvage; 
The  Brandow,  29  Fed.  880,  holding  that  where  burning  ship  was  to  all  in- 
tents already  saved,  a  tug  then  rendering  slight  services  unrequestod 
could  not  claim  salvage ;  The  Straits  of  Gibraltar,  32  Fed.  299>  where  all 
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elements  present  but  other  tugs  were  near  to  perform  the  service; 
Gibson  v.  The  Alice  Clark,  39  Fed.  623,  small  salvage  allowed  for  assist- 
ing in  extinguishing  fire;  A  Lot  of  Whalebone,  51  Fed.  925,  applying 
above  test  and  awarding  one- third  amount  saved;  The  Akaba,  54  Fed. 
199,  4  C.  C.  A.  281,  The  R.  R.  Rhodes,  82  Fed.  754,  27  C.  C.  A.  258, 
where  court  refuse  to  lay  down  different  rules  for  salvage  on  lakes  from 
that  on  high  seas;  The  Cherokee,  31  Fed.  173,  discussing  elements  in 
estimating  salvage;  The  Sandringham,  5  Hughes,  337,  10  Fed.  573,  and 
The  Pomona,  37  Fed.  444,  following  rule. 

Distinguished  in  The  Strathnevis,  76  Fed.  862,  where  salvors  excusably 
left  vessel  still  in  some  danger,  though  having  brought  her  nearer  to 
other  succor. 

Amount  of  recovery  for  salvage.    Note,  24  £.  R.  0.  573,  574. 

« 

Salvage  Is  not  awarded  on  quantum  meruit  for  services  performed,  but 
as  a  reward  given  for  perilous  services  voluntarily  rendered. 

Approved  in  J.  M.  Guffey  Petroleum  Co.  v.  Borison,  211  Fed.  601, 128 
C.  C.  A.  194,  salvage  award  was  reduced,  court  holding  that  such  awards 
should  not  be  so  extravagant  as  to  excite  greed  and  unreasonable  pre- 
tensions; The  Brina  P.  Pendleton,  200  Fed.  857,  steamer  towing  schooner 
in  no  immediate  danger,  and  where  services  involved  no  danger,  was 
allowed  low  salvage;  The  Western  Star,  157  Fed.  492,  remuneration  for 
salvage  services  should  be  liberal  to  encourage  similar  services;  Spauld- 
ing  v.  Alaska  Com.  Co.,  1  Alaska,  508,  persons  knowing  barges  driven 
ashore  by  wind  at  place  designed  by  master,  and  reaching  them  ahead 
of  owner's  employees,  and  going  aboard  dryshod  and  attaching  line  to 
shore  anchor,  are  not  salvors ;  The  Clotilda,  1  Hask.  431,  Fed.  Cas.  2903, 
where  salvage  of  six  thousand  dollars  allowed  for  landing  a  twenty 
thousand  dollars'  cargo  from  stranded  vessel. 

Where  the  decree  awards  salvage  for  whole  salvage  service,  and  co- 
salvor  does  not  claim,  his  share  inures  to  the  ship  owner,  and  not  to  the 
salvor  bringing  the  libel. 

Approved  in  J.  M.  Guffey  Petroleum  Co.  v.  Borison,  211  Fed.  602, 128 
C.  C.  A.  194,  nonprosecution  of  claim  by  salvors  inures  to  benefit  of  own- 
ers of  vessel,  not  to  other  salvors. 

In  case  of  a  clear  and  palpable  mistake,  such  as  an  award  to  libelant 
of  share  of  cosalvor  not  joined,  the  appellate  court  will  correct  the  mistake. 

Approved  in  Campagnie  General,  etc.,  v.  Charente  S.  S.  Co.,  60  Fed. 
924,  9  C.  C.  A.  292,  where  court  reduces  salvage  by  one-half  because  of 
"low-grade  salvage  service." 
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10  WalL  15-22,  10  L.  Ed.  875,  THE  DAVIS. 

United  States  property  is  liable  for  salvage  where  Jurisdiction  can  be 
obtained  without  bringing  suit  against  the  government,  and  without  tak- 
ing the  property,  by  process  of  court,  out  of  the  government's  possession. 

Approved  in  United  States -v.  Cornell  Steamboat  Co.,  202  U.  S.  190, 
50  L.  Ed.  990,  26  Sup.  Ct.  648  (affirming  137  Fed.  457,  69  C.  C.  A.  603), 
upholding  Federal  jurisdiction  over  libel  in  personam  for  salvage  on 
duties  collected  on  sugar  afterward  saved  from  fire  while  on  lighter 
in  charge  of  custom  officials ;  Workman  v.  Mayor  etc.  of  New  York,  179 
U.  S.  568,  45  L.  Ed.  323,  21  Sup.  Ct.  218,  holding  mayor,  aldermen  and 
municipality  of  New  York  liable  for  damages  inflicted  to  vessel  by  fire 
boat;  Johnson  Lighterage  Co.  No.  24,  231  Fed.  366,  367,  368,  suit  in  rem 
against  property  of  foreign  government  for  salvage  services  may  be 
maintained,  where  property  was  in  -possession  of  lightering  company 
when  libeled;  The  John  McCracken,  145  Fed.  707,  vessels  owned  by  port 
of  Portland  and  used  by  it  to  improve  harbor  are  not  seizable  in  admir- 
alty suit  in  rem;  Walker  v.  United  States,  139  Fed.  413,  refusing  re- 
covery of  payments  made  by  government  as  compensation  to  marshal 
long  after  expiration  of  term  of  office;  Rees  v.  United  States,  134  Fed. 
146,  allowing  salvage  to  crew  of  one  of  two  government  vessels  for  sav- 
ing government  property  from  wreck  of  other;  United  States  v.  Morgan, 
99  Fed.  573,  39  C.  C.  A.  653,  allowing  twelve  hundred  dollars  salvage  for 
rescuing  United  States  lightship;  S.  H.  Hawes  &  Co.  v.  Win.  R.  Trigg 
Co.,  110  Va.  196,  65  S.  E.  550,  where  Federal  government  voluntarily 
submitted  rights  under  contract  to  determination  of  State  courts,  theory 
that  sovereign  cannot  be  sued  without  its  consent  has  no  application; 
The  Avon,  Brown  Adm.,  186  Fed.  Cas.  680,  as  an  illustration  that  sal- 
vage liability  exists,  though  the  possibility  of  enforcing  it  may  depend 
on  accident;  Union  Pac.  Ry.  Co.  v.  United  States,  2  Wyo.  189,  192,  hold- 
ing common  carrier's  lien  existed  against  government,  where  the  govern- 
ment brought  suit,  gave  bonds,  etc.;  United  States  v.  Schwalby,  8  Tex. 
Civ.  App.  682,  29  S.  W.  92,  holding  State  court  could  try  suit  against  cap- 
tain claiming  land  as  government  fort;  The  Steam  Tug  Fidelity,  9  Ben. 
336,  Fed.  Cas.  4757,  arguendo. 

Distinguished  in  United  States  v.  Lee,  106  U.  S.  215,  27  L.  Ed.  180, 
1  Sup.  Ct.  257,  holding  State  court  could  determine  title  to  land  wrong- 
fully seized  for  taxes  by  United  States  officers ;  The  Fidelity,  16  Blatchf . 
573,  575,  Fed.  Cas.  4758,  holding  government  tug  not  liable  where  en- 
gaged in  executive  business  at  time  of  salvage;  dissenting  opinion  in 
Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  587,  45  L.  Ed.  330,  21 
Sup.  Ct.  225,  court  holding  that  mayor,  aldermen  and  municipality  of 
New  York  liable  for  damage  inflicted  by  fireboat 
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United  States  cannot  be  sued  without  express  act  of  Congress  author- 
izing. 

Approved  in  United  States  v.  New  York  &  0.  S.  S.  Co.,  21&  Fed.  67, 
132  C.  C.  A.  305,  Tucker  act  opens  Federal  courts  for  claims  therein 
specified  to  aliens  as  well  as  citizens,  and,  in  suit  by  nonresident, 
attorney  general,  by  appearance,  waived  provision  that  suit  should  be 
brought  in  district  where  plaintiff  resides ;  Deseret  Water,  Oil  &  Irr.  Co. 
v.  State  of  California,  167  Cal.  158,  163,  138  Pac.  986,  988,  in  action 
against  State  to  condemn  State  lands  within  exterior  boundaries  of 
Federal  forest  reserve,  State  could  not  bring  in  United  States  as  party 
defendant;  Case  v.  Terrell,  11  Wall.  &01,  20  L.  Ed.  134,  holding  that 
money  judgment  could  not  be  recovered  against  the  United  States,  even 
upon  attempted  submission  to  jurisdiction* by  controller;  Adams  v.  Brad- 
ley, 5  Sawy.  220,  Fed.  Cas.  48,  holding  no  jurisdiction  over  State  of 
Nevada,  even  where  attorney  general  appears;  dissenting  opinion  in 
United  States  v.  Lee,  106  U.  S.  227,  27  L.  Ed.  184,  1  Sup.  Ct.  266,  major- 
ity holding  State  court,  in  ejectment  suit,  could  determine  that  posses- 
sion by  Federal  officers  was  wrongful;  Cunningham  v.  Macon  etc.  Ry. 
Co.,  109  U.  S.  452,  27  L.  Ed.  994,  3  Sup.  Ct.  296,  holding  State  a  neces- 
sary party  in  foreclosure,  where  it  had  indorsed  the  mortgage  bonds;  to 
same  effect,  Troy  &  G.  Ry.  Co.  v.  Commonwealth,  127  Mass.  46;  State  v. 
Burke,  33  La.  Ann.  504,  holding  State  court  would  not  take  jurisdiction 
to  determine  whether  provision  of  State  Constitution  violated  a  contract 
where  State  was  a  party  thereto;  Goldsmith  v.  Revenue  Cutter,  6  Or. 
252,  holding  State  court  could  take  jurisdiction  of  libel  against  revenue 
cutter,  even  where  the  United  States  had  pleaded  to  the  merits;  Lowry 
v.  Thompson,  25  S.  C.  421,  1  S.  E.  144,  where  suit  against  a  "sinking 
fund  commission"  is  held  to  be  against  the  State. 

Distinguished  in  United  States  v.  Lee,  106  U.  S.  205,  207,  27  L.  Ed. 
176,  177,  1  Sup.  Ct.  248,  250,  holding  State  court  could  determine  title 
to  land  wrongfully  seized  for  taxes  by  United  States  officers ;  Billgery  v. 
Land  Trust,  48  La.  Ann.  898,  19  South.  923,  holding  transitory  posses- 
sion of  United  States  for  one  month  did  not  affect  jurisdiction  of  State 
court;  Water-Power  Co.  v.  Columbia  Electric  Str.  Ry.  etc.  Co.,  43  S.  C. 
169,  20  S.  E.  1007,  holding,  on  certain  contracts,  that  State  was  a  neces- 
sary party  for  equitable  relief,  but  not  for  enforcement  of  legal  rights. 

Possession  of  United  States  can  exist  only  through  possession  of  its 
officers* 

Approved  in  Carr  v.  TJnited  States,  98  U.  S.  437,  438,  25  L.  Ed.  211, 
holding  United  States  cannot  be  estopped  by  a  suit  in  ejectment  against 
its  tenant ;  United  States  v.  Wickersham,  10  Fed.  510,  where  court,  of  its 
own  motion,  declined  to  appoint  receiver  over  property  once  in  its  juris- 
diction, by  virtue  of  1;he  appearance  of  the  United  States,  where  by  de- 
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cree  it  has  been  placed  in  possession  of  United  States  officers;  Long  v. 
The  Tampico,  16  Fed.  495,  501,  holding  possession  of  captain  taking 
vessel  from  contractor  to  Mexican  government  is  not  possession  of  that 
government;  The  Revenue  Cutter  No.  2,  4  Sawy.  153,  154,  Fed.  Cas. 
11,714,  where  dictum  that  possession  by  contractor  building  vessel  not 
possession  of  government,  but  holding  that  title  had  not  vested  in  gov- 
ernment; In  re  White  Star  Towing  Co.,  91  Fed.  286,  holding  possession 
by  receiver  of  one  District  Court  prevents  court  of  another  district  from 
acquiring  jurisdiction,  even  where  ship  had  come  into  second  jurisdic- 
tion ;  dissenting  opinion  in  .United  States  v.  Lee,  106  U.  S.  247,  248,  27 
L.  Ed.  191,  1  Sup.  Ct.  283,  284,  majority  holding  State  could  determine 
whether  Federal  officers  held  rightfully. 

Distinguished  in  The  Willamette  Valley,  62  Fed.  305,  holding  that  pos- 
session of  receiver  of  State  court  did  not  prevent  District  Court  from 
acquiring  jurisdiction  to  determine  maritime  lien. 

10  WaU.  22-26,  19  L.  Ed.  860,  McKEE  v.  BAINS. 

Removal  of  cause  to  Federal  court  for  a  trial  of  fact  cannot  be  had 
after  jury  In  State  court  has  rendered  verdict. 

Approved  in  Galpin  v.  Critchlow,  112  Mass.  342,  holding  removal  not 
to  be  had  on  ground  of  diverse  citizenship  where  a  trial  on  merits;  dis- 
senting opinion  in  Tennessee  v.  Davis,  100  U.  S.  295,  25  L.  Ed.  661, 
majority  holding  cause  could  be  removed  where  issue  involves  the  exer- 
cise of  the  functions  of  a  Federal  officer;  Phillips  v.  Edelstein,  2  Tex. 
App.  Civ.  395,  holding  State  court  had  jurisdiction  to  try  United  States 
marshal's  right  to  seize  on  judgment  of  Circuit  Court. 

Distinguished  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  11,  43  L.  Ed. 
877,  19  Sup.  Ct.  584,  holding  jury  trial  in  Justice's  Court  not  the  trial 
by  jury  of  the  seventh  amendment,  and  a  new  trial  proper  in  an  appel- . 
late  court;  McKee  v.  Brooks,  64  Fed.  258,  granting  removal  under  act 
of  1875. 

United  States  marshal  has  no  right,  under  existing  statutes,  to  seize 
goods  of  one  person  for  satisfaction  of  debts  of  another. 

Approved  in  Heyman  v.  Covell,  44  Mich.  335,  38  Am.  Rep.  275,  6  N.  W. 
847,  holding  replevin  would  lie  in  State  court  for  goods  unlawfully  taken 
by  United  States  marshal;  The  Roslyn,  9  Ben.  134,  Fed.  Cas.  12,068, 
arguendo. 

Distinguished  in  Freibelman  v.  Packard,  109  U.  S.  424,  27  L.  Ed.  985, 
3  Sup.  Ct.  290,  holding  marshal  could  seize  in  bankruptcy  proceedings. 

10  Wall  26-33,  19  L.  Ed.  878,  LITTLE  v.  HEBNDON. 

Under  statute  requiring  prepayment  of  taxes  and  penalties  before  ques- 
tioning tax  deed  "hereafter  made  by  proper  officers,"  one  may  show,  without 
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such  prepayment,  that  the  deed  is  Invalid  because  not  based  on  a  precedent 
judgment. 

Approved  in  Long  v.  Patton,  154  U.  S.  574,  19  L.  Ed.  881,  14  Sup.  Ct. 
1167,  Underhill  v.  Herndon,  154  U.  S.  575,  19  L.  Ed.  881,  14  Sup.  Ct. 
1211,  and  in  Underhill  v.  Patton,  154  U.  S.  576,  19  L.  Ed.  882,  14  Sup. 
Ct.  1211,  all  following  rule;  State  Tax  Law  Cases,  54  Mich.  447,  dis- 
cussing the  necessity  for  intervention  of  the  judiciary  in  tax  proceed- 
ings; dissenting  opinion  in  State  Finance  Co.  v.  Beck,  15  N.  D.  384,  109 
N.  W.  361,  majority  holding  that  tax  sale  under  void  judgment  becomes 
valid  if  not  attacked  within  three  years,  unless  jurisdictional  defect 
appears. 

Recitals  in  tax  deeds  as  evidence.    Note,  17  Am,  Dec.  510. 

Written  instruments  are  presumed  to  have  been  altered  before  execution 
and  defendant  cannot  complain  if  question  of  time  of  alteration  of  deed 
offered  by  plaintiff  is  left  to  jury. 

Approved  in  Rankin  v.  Tygard,  198  Fed.  804,  119  C.  C.  A.  591,  legal 
presumption  is  that  alteration  apparent  on  face  of  written  instrument 
was  made  before  execution,  and  is  therefore  immaterial;  Ofenstein  v. 
Bryan,  20  App.  D.  C.  16,  17,  where  alteration  of  note  was  material  and 
such  as  reasonably  to  excite  suspicion,  party  offering  it  in  evidence  must 
explain  its  condition;  Wicker  v.  Jones,  159  N.  C.  114,  Ann.  Gas.  1914B, 
1083,  40  L.  R.  A.  (N.  S.)  69,  74  S.  E.  806,  burden  of  proof  is  upon  party 
"assailing  deed  to  show  that  erasures  and  interlineations  were  made  after 
execution  of  deed;  Hanrick  v.  Patrick,  119  U.  S.  172,  30  L.  EcL  405,  7 
Sup.  Ct.  155,  and  Ex  parte  Perkins,  29  Fed.  907,  where  alteration  was 
in  election  returns;  Dorsey  v.  Conrad,  49  Neb.  452,  68  N.  W.  647,  Vir- 
ginia etc.  Iron#Co.  v.  Fields,  94  Va.  114,  26  S.  E.  427,  and  Franklin  v. 
Baker,  48  Ohio  St.  304,  29  Am.  St  Rep.  549,  27  N.  E.  552,  ail  following 
rule. 

Distinguished  in  Peugh  v.  Mitchell,  3  App.  D.  C.  325,  alterations  in 
deed  of  numbers  of  lots  made  in  different  hand  and  with  different  ink 
were  not  presumed  to  have  been  made  before  execution. 

Burden  of  explaining  alteration  in  writing.    Note,  87  Am.  Rep.  264. 

Effect  of  alteration  of  instruments.    Note,  18  Am.  Dec.  431. 

Presumption  and  burden  of  proof  as  to  when  alteration  or  inter- 
lineation was  made  in  deed.    Note,  Ann.  Oas.  1914B,  1090. 

Presumption  as  to  time  of  alteration  in  instrument  and  its  effect  on 
burden  of  proof.  ,  Note,  39  L.  R.  A.  (N.  S.)  104. 

10  Wall.  33-38,  19  L.  Ed.  882,  BATES  v.  EQUITABLE  INS.  CO. 

Where  holder  of  an  Insurance  policy,  providing  against  sale  of  jproperty, 
transfers  his  interest,  with  consent  of  insurer,  policy  continues  for  benefit 
of  purchaser. 


9  BATES  v.  EQUITABLE  INS.  CO.         10  Wall.  33-38 

Approved  in  Williams  v.  Roger  etc.  Ins.  Co.,  107  Mass.  378,  9  Am. 
Rep.  43,  holding  assignee  of  mortgagee,  whose  interest  was  insured,  could 
recover;  ftullman  v.  North  British  etc.  Ins.  Co.,  159  Mass.  122,  34  N.  E. 
171,  allowing  husband,  as  assignee  of  policy  and  transferee  of  property, 
with  consent  of  insurer,  to  recover  on  policy. 

Indorsement  on  a  policy,  making  loss  payable  to  a  third  person,  Is  not 
evidence  of  a  sale,  as  title  may  still  be  in  Insured;  and  Insurer's  consent  to 
such  indorsement  is  not  a  waiver  of  condition  against  sale. 

Approved  in  Brecht  v.  Law  etc.  Ins.  Co.,  160  Fed.  402,  18  L.  R.  A. 
(N.  S.)  197,  87  C.  C.  A.  351,  third  person  to  whom  loss  under  fire  insur- 
ance policy  was  made  payable  by  slips  attached  could  not  recover  upon 
policy  void  for  violation  of  condition  prohibiting  sale  of  property;  Van- 
couver Nat.  Bank  v.  Law  Union  etc.  Ins.  Co.,  153  Fed.  443,  right  of  re- 
covery by  third  person  to  whom  insured  had  directed  payment  of  loss 
with  consent  of  company  was  defeated  by  contract  for  sale  of  property 
by  insured  conveying  equitable,  but  not  legal  title;  Atlas  Reduction  Co. 
v.  New  Zealand  Ins.  Co.,  138  Fed.  505,  510,  71  C.  C.  A.  21,  indorsement 
of  policy  as  payable  to  A  as  his  interest  may  appear  does  not  waive  con- 
dition against  encumbrances;  Atlas  Reduction  Co.  v.  New  Zealand  Ins. 
Co.,  121  Fed.  931,  holding  insurance  clause  declaring  policy  void,  if  per- 
sonal property  mortgaged,  not  waived  by  making  loss  payable  to  certain 
persons ;  Delaware  Ins.  Co.  of  Philadelphia  v.  Greer,  120  Fed.  919,  hold- 
ing mortgagee's  insurance  under  clause  "loss  payable  to ,  mortgagee, 

as  interest  appears,"  ceases  when  prohibited  proceedings  commenced 
against  mortgagor;  Milliken  v.  Woodward,  64  N.  J.  L.  450,  45  Atl.  798, 
holding  insurance  policy  in  name  of  husband,  loss  payable  to  wife,  not 
covering  interest  or  ownership  of  wife;  Hartford  Fire  Ins.  Co.  v.  Liddell 
Co.,  130  Ga.  13,  124  Am.  St.  Rep.  157,  14  L.  R.  A.  (N.  S.)  168,  60  S.  E. 
106,  execution  and  delivery  of  chattel  mortgage  avoided  policy,  and  third 
person  to  whom  losses  were  made  payable  could  not  recover;  Friemans- 
dorf  v.  Watertown  Ins.  Co.,  9  Biss.  169,  170,  1  Fed.  70,  holding  action 
on  policy  could  not  be  maintained  by  mortgagee,  to  whom  loss  was  pay- 
able; Sias  v.  Roger  etc.  Ins.  Co.,  8  Fed.  188,  holding  mortgagor's  pro- 
curing additional  insurance,  in  violation  of  policy,  affected  insurance 
of  mortgagee's  interest,  to  whom  loss  was  payable;  Brunswick  Sav. 
Inst.  v.  Commercial  etc.  Ins.  Co.,  68  Me.  315,  28  Am.  Rep.  58,  holding 
foreclosure  by  mortgagee,  to  whom  loss  was  payable,  rendered  policy 
void ;  Smith  v.  Union  Ins.  Co.,  120  Mass.  91,  holding  transfer  by  grantee, 
to  whom  policy  was  made  payable,  avoided  policy;  Scania  Ins.  Co.  v. 
Johnson,  22  Colo.  478,  45  Pac.  432,  holding  mortgagee's  right  to  loss,  pay- 
able to  her,  forfeited  by  mortgagor's  transfer  of  property;  Clay  Fire 
etc.  Ins.  Co.  ▼•  Huron  Salt  etc.  Co.,  31  Mich.  356,  holding  insured  de- 
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daring  on  policy  not  bound  to  set  forth  interest  of  one  to  whom  loss 
payable,  as  his  interest  might  appear;  Guiterman  v.  German- American 
Ins.  Co.,  Ill  Mich.  627,  70  N.  W.  135,  allowing  debtor  to  insure  prop- 
erty for  benefit  of  creditor,  with  consent  of  insurer;  Kempf  v.  Farmers' 
Mut.  etc.  Ins.  Co.,  41  Mo.  App.  30,  34,  holding  procurement  of  additional 
insurance  by  insured  vitiated  policy  payable,  with  consent  of  company, 
to  mortgagee;  Baldwin  v.  Hartford  Fire  Ins.  Co.,  60  N.  H.  166,  holding 
mortgagor's  transfer  of  property  vitiated  policy  payable  to  mortgagee. 

Distinguished  in  Rawl  v.  American  Cent.  Ins.  Co.,  94  S.  C.  301,  Ann. 
Oas.  1915A,  1231,  45  L.  R.  A.  (N.  S.)  463,  77  S.  E.  1013,  insurance  policy 
making  loss  payable  to  mortgagee  insures  owner's  interest,  not  mort- 
gagee's, and  latter's  rights  depend  upon  breach  or  performance  of  con- 
tract by  insured,  but  cancellation  of  policy  without  notice  to  mortgagee 
was  unavailing. 

Alienation  defeating  claim  for  insurance.    Note,  28  Am.  Dec.  154. 

When  insurable  interest  must  exist  under  fire  policies.    Note,  52 
L.  R.  A.  336. 

10  Wall.  38-66,  19  L.  Ed.  844,  PEOPLE'S  PASSENGER  E.  E.  00.  v.  MEM- 
PHIS CITY  fi.  E.  00. 

Power  to  grant  franchises  involves  a  trust  which  remains  with  the  legist 
lature  and  cannot  be  delegated;  and  municipality's  mere  power  to  grant 
privileges  in  use  of  its  streets  does  not  empower  it  to  grant  a  street  railroad 
franchise  for  seventy-five  years 

Approved  in  Govin  v.  Chicago,  132  Fed.  854,  construing  term  of  grant 
under  Illinois  Acts  of  1859,  1861  and  1865,  relating  to  Chicago  city  rail- 
ways ;  Stillwater  v.  Lowry,  83  Minn.  277,  86  N.  W.  104,  denying  villages 
of  less  than  three  thousand  population  right  to  authorize  for  definite 
period  street  railways;  Lincoln  St.  Ry.  Co.  v.  Lincoln,  61  Neb.  131,  84 
N.  W.  809,  holding  within  legislature's  power  to  require  street  railroads 
to  pave  streets  occupied  by  tracks ;  Grand  Rapids  Electric  Light  etc.  Co. 
v.  Grand  Rapids  Edison  etc.  Co.,  33  Fed.  673,  holding  ordinance  grant- 
ing exclusive  use  of  streets  for  wires  and  poles,  void;  Detroit  v.  Detroit 
etc.  Ry.  Co.,  56  Fed.  877*  holding  extension  of  franchise  beyond  life  of 
corporation  void  and  not  binding  on  city ;  Africa  v.  Board,  etc.,  70  Fed. 
733,  holding  franchise  derived  from  legislature  not  repealable  by  city; 
Pittsburg  etc.  Ry.  Co.  v.  Hood,  94  Fed.  621,  36  C.  C.  A.  423,  holding 
railroad  using  public  highway,  without  legislative  authority,  a  tres- 
passer; Birmingham  etc.  St.  Ry.  Co.  v.  Birmingham  St.  Ry.  Co.,  79  Ala. 
470,  holding  neither  city  charter  nor  general  statutes  could  validate  ex- 
clusive street  railway  franchise;  Parkhurst  v.  Capital  City  etc.  Ry.  Co., 
23  Or.  478,  32  Pac.  306,  holding  municipal  grant  of  exclusive  street  rail- 
way franchise  void;  Denver  etc.  Ry.  Co.  v.  Denver  City  etc.  Ry.  Co.,  2 
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Colo.  682,  holding  railroad  operating  under  city  ordinance  a  nuisance; 
State  v.  Jacksonville  etc.*R.  R.  Co.,  29  Fia.  604,  10  South.  594,  com- 
pelling railroad  to  pave  streets  according  to  municipal  ordinance. 

Distinguished  in  Eichels  v.  Evansville  etc.  Ry.  Co.,  78  Ind.  263,  41 
Am.  Rep.  562,  holding  city  could  grant  right  to  operate  street  railroad 
tinder  legislative  authority. 

Subordinate  legislative  powers  over  Its  streets  with  which  municipali- 
ties are  invested  are  derivative  and  subject  to  legislative  control  and  cannot 
be  delegated. 

Approved  in  Oklahoma  City  v.  Shields,  22  Okl.  294,  100  Pac.  572, 
municipal  ordinance  did  not  exempt  street  railway  company  from  addi- 
tional street  paving,  so  as  to  preclude  State  legislative  power  from  im- 
posing such  additional  burden ;  dissenting  opinion  in  Ex  parte  Francis,  72 
Tex.  Cr.  351,  165  S.  W.  172,  majority  holding  that  local  option  law  for 
poolrooms  was  not  invalid  as  delegation  of  power ;  Detroit  v.  Detroit  etc. 
Ry.  Co.,  56  Fed.  877,  holding  extension  of  municipal  franchise  beyond 
life  of  corporation  void  and  not  binding  on  city ;  Matter  of  Opening  First 
Street,  66  Mich.  53,  33  N.  W.  20,  holding  power  to  open  street  could  not 
be  surrendered  by  city ;  South  Pasadena  v.  Los  Angeles  Terminal  Ry.  Co., 
109  Cal.  320,  41  Pac.  1094,  holding  ordinance  granting  franchise  void  so 
far  as  regulating  fares  extraterritorially ;  State  v.  Jacksonville  etc.  R.  R. 
Co.,  29  Fla.  604,  10  South.  594,  compelling  railroad  to  pave  streets 
according  to  municipal  ordinance. 

Where  bids  for  making  a  street  railroad  were  accepted  by  the  city  with 
reservations  which  bidders  consented  to,  but  no  contract  entered  into,  the 
bidders  subsequently  incorporating,  the  city  was  not  held  bound,  and  a 
charter  to  a  new  company  sustained. 

Approved  in  Mann  v.  Town  of  Rochester,  29  Ind.  App.  20,  63  N.  E. 
877,  applying  rule  where  town  advertised  and  accepted  bid,  directed 
contract  drawn,  and  forwarded  but  failed  to  execute  upon  return; 
National  Automatic  Fire-Alarm  Co.  v.  City  of  Portland,  59  Or.  416,  117 
Pac.  288,  where  board  of  fire  commissioners  ordered  that  contract  for 
establishing  auxiliary  fire-alarm  system  for  private  parties  be  entered 
into,  "said  contract  to  be  satisfactory  when  submitted,"  and  no  contract 
was  submitted,  connecting  private  alarms  with  city  wires  did  not  com- 
plete contract. 

Written  bid  to  do  public  works  as  sufficient  evidence  of  contract  to 
satisfy  statute  of  frauds.    Note,  Ann.  Gas.  1912B,  723. 

Consent  by  a  municipality  to  individuals  to  operate  a  street  railroad 
would  not  bind  the  city  to  accept  an  incorporated  company  in  their  stead. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  460,  50  L.  Ed.  826,  26  Sup.  Ct. 
427,  construing  terms  of  grant  under  Illinois  Acts  of  1859,  1861    and 
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1865,  relating  to  Chicago  city  railways ;  Detroit  v.  Detroit  City  Ry.  Co., 
56  Fed.  882,  holding  right  to  operate  railroad  *a  noncorporate  franchise, 
lasting  as  long  as  life  of  corporation. 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  864. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  403,  49 
South.  406,  tax  on  corporate  franchise  is  not  tax  on  right  to  he  corpora- 
tion, but  upon  right  to  carry  on  business,  and  foreign  corporation  paying 
State  tax  could  not  recover  additional  tax  paid  to  county  for  its  use 
under  act  of  1907;  State  v.  Board  of  Public  Service,  81  Ohio  St.  226,  90 
N.  E.  392,  court  will  not  control  by  mandamus  discretion  given  by  stat- 
ute to  board  of  public  service  to  let  contracts  for  street  improvements 
to  lowest  and  best  bidder;  State  v.  Austin  etc.  Ry.,  94  Tex.  532,  62  S.  W. 
1052,  holding  franchise  to  be  corporation's  right  to  exist,  carry  on  busi- 
ness, and  condemn  property  for  its  uses. 

10  Wall.  56-58,  19  L.  Ed.  868,  REILLY  v.  GOLDING. 

Proceeding  against  a  surety,  on  a  bond  to  release  an  attachment,  is 
incidental  to  the  principal  suit,  and  a  Federal  court  having  jurisdiction  over 
the  main  action  will  proceed,  regardless  of  the  citizenship  of  the  parties. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  177,  Federal 
court  may  enjoin  prosecution  of  suit  in  State  court  which  would  inter- 
fere with  execution  of  one  of  its  own  decrees;  Egan  v.  Chicago  Great 
Western  Ry.  Co.,  163  Fed.  347,  where  State  statutes  authorize  summary 
judgment  against  sureties  on  supersedeas  bond,  Federal  courts  may  ren- 
der such  judgment ;  Files  v.  Davis,  118  Fed.  471,  sustaining  action  upon 
attachment  bond  executed  in  suit  in  Federal  court  without  regard  to 
citizenship  or  amount  involved;  Pullman's  Palace  Car  Co.  v.  Washburn, 
66  Fed.  793,  in  proceeding  for  costs  against  indorser  of  writ  of  scire 
facias. 

10  Wall.  58-62,  19  L.  Ed.  859,  BOxXAN  V.  UNITED  STATES. 
Not  cited. 

10  Wall.  62-68,  19  L.  Ed.  864,  MAHONEY  v.  UNITED  STATES. 

United  States  consul  at  Algiers  was  not  entitled  to  salary  fixed  by  act 
of  1810,  for  consuls  of  Barbary  States,  after  Algiers  became  French  ter- 
ritory; this  construction  of  act  of  1810  by  the  secretary  being  sanctioned 
by  the  acts  of  1855  and  1856. 

Approved  in  Kinsey  v.  Kellogg,  65  Cal.  114,  3  Pac.  407,  holding  that 
officer  uniting  functions  of  three  offices  was  not  entitled  to  same  salary, 
when  office  divided;  as  he  received  for  combined  services* 
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10  Wall.  68-91,  19  L.  Ed.  839,  TEXAS  v.  HARDENBEBG. 

While,  under  general  prayer,  relief  can  only  be  granted  agreeable  to 
case  made  by  bill,  on  bill  by  State  to  enjoin  collection  of  bonds  and  for 
general  relief,  decree  may  order  restitution  of  proceeds  of  bonds  collected, 
before  service  of  process. 

Approved  in  London  etc.  Bank  v.  Dexter  Horton  &  Co.,  126  Fed.  609, 
CI  C.  C.  A.  515,  decreeing  under  general  relief,  general  foreclosure  and 
resale  of  property,  cutting  off  redemption  of  defendant  not  party  to  fore- 
closure suit;  Savings  etc.  Soc.  v.  Davidson,  97  Fed.  703,  38  C.  C.  A.  365, 
holding  complainant  entitled  to  relief  not  averring  existence  of  trust 
arising  from  facts,  but  alleging  express  trust;  Merillat  v.  Hensey,  34 
App.  D.  C.  407,  error  in  reference  number  in  special  prayer  for  sale  of 
land  would  not  prevent  relief  under  general  prayer,  where  allegations 
of  bill  showed  purchase  of  land  by  money  fraudulently  obtained  from 
complainant;  Councili  v.  Bailey,  154  N.  C.  58,  69  S.  E.  761,  prayer  for 
general  relief  includes  specific  performance,  where  allegation  of  bill  are 
such  as  to  include  that  relief;  Sprinkle  v.  Wellborn,  140  N.  C.  177,  111 
Am.  St.  Rep.  837,  3  L.  R.  A.  (N.  S.)  174,  52  S.  E.  671,  where  vendee,  who 
has  obtained  deed  by  fraud,  has  conveyed  property  to  bona  fide  pur- 
chaser, in  suit  to  cancel  deed  original  grantor  may  have  personal  judg- 
ment against  his  grantee  for  profits  of  sale;  Foster  v.  Hoff,  37  Okl.  152, 
Ann.  Gas.  1916B,  218,  131  Pac.  534,  verbal  direction  by  seller  to  pur- 
chaser of  land  under  written  contract  to  pay  part  of  price  to  third  per- 
sons in  discharge  of  obligation  of  seller  was  original  undertaking  and 
did  not  contradict  written  contract  for  sale  of  lands ;  Jones  v.  Van 
Doren,  130  U.  S.  692,  32  L.  Ed.  1080,  9  Sup.Ct.  687,  decreeing  dower 
on  bill  by  widow  for  redemption  from  mortgage  and  reconveyance  by 
mortgagee;  Hazen  v.  Lyndonville  Nat.  Bank,  70  Vt.  556,  67  Am.  St.  Rep. 
689,  41  Atl.  1050,  allowing  orators  damages  against  defendants,  who  had 
avoided  effect  of  injunction;  Crawford  v.  Moore,  28  Fed.  827,  awarding- 
relief  on  bill  to  enforce  trust  by  compelling  conveyance  from  fraudulent 
grantee  of  trustee,  without  reference  to  the  trust. 

Where,  after  filing,  bnt  before  service  of  bill  to  enjoin  collection  of 
State  indemnity  bonds,  a  wrongful  holder  obtains  in  their  place  United 
States  registered  bonds,  held  in  trust  for  him,  equity  will  subject  substituted 
securities  to  same  equities  as  attached  to  indemnity  bonds. 

Approved  in  Halla  v.  Rogers,  176  Fed.  713,  34  L.  R.  A.  (N.  S.)  120, 
100  C.  C.  A.  263,  lessee  of  mining  claim  has  vested  right  to  minerals, 
and  equity  will  enjoin  lessor  from  preventing  taking  of  minerals  by  ter- 
minating lease;  Proebstel  v.  Trout,  60  Or.  151,  118  Pac.  553,  note  de- 
livered after  maturity  to  maker,  who  was  secretary  of  corporation,  for 
purpose  of  having  stocks  given  in  security  of  note  transferred  on  books, 
was  not  extinguished. 
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Purchaser  of  United  States  bonds  with  overdue  coupons,  leaving  Texas 
treasury  unlawfully,  and  without  Governor's  statutory  Indorsement,  Is 
charged  with  State's  equities,  which  were  widely  published. 

Approved  in  Stern  v.  Germania  Nat.  Bank,  34  La.  Ann.  1120,  holding 
purchaser  of  State  bond  coupons,  past  due,  had  no  better  title  than  his 
vendor;  Walker  v.  Wilson,  79  Tex.  188,  15  S.  W.  402,  holding  indorser 
of  note  entitled  to  judgment  against  indorsee's  transferee  after  matur- 
ity, where  consideration  of  first  indorsement  failed;  United  States  v. 
Vermilye,  10  Blatchf.  288,  289,  Fed.  Cas.  16,618,  holding  purchasers 
after  maturity  of  United  States  "seven-thirty"  notes,  had  no  title  against 
carrier  from  whom  stolen. 

Distinguished  in  Etheridge  v.  Gallagher,  55  Miss.  469,  holding  pur- 
chaser of  note  after  maturity,  from  one  who  obtained  it  lawfully,  not 
subject  to  maker's  equities ;  Huntington  v.  Texas,  16  Wall.  410,  21  L.  Ed. 
317,  holding,  after  repeal  of  local  statute  requiring  Governor's  indorse- 
ment on  United  States  bonds  issued  to  State,  title  passed  to  lawful 
holder  unaffected  by  equities  of  State;  National  Bank  of  Washington  v. 
Texas,  20  Wall.  83,  22  L.  Ed.  296,  holding  holder  of  United  States  bonds 
issued  to  Texas  not  subject  to  State's  equities  in  absence  of  proof  that 
bonds  left  State  treasury  for  unlawful  purpose;  Morgan  v.  United 
States,  113  U.  S.  493,  494,  28  L.  Ed.  1050,  5  Sup.  Ct.  594,  holding  title 
of  holders  of  five  and  twenty  bonds  issued  under  act  of  1865,  purchased 
after  passage  of  act  for  redemption,  but  before  payable,  from  one  who 
stole  them,  good;  Greenwell  v.  Hay  don,  78  Ky.  341,  39  Am.  Rep.  239, 
holding  pledgee,  obtaining  bond  stolen  from  another,  after  maturity,  in 
exchange  for  another  bond  securing  a  note,  had  no  title  against  owner. 

Rights  of  transferee  after  maturity  of  negotiable  paper.     Note,  46 
.—  L.  R.  A.  765,  784,  811. 

Title  and  right  to  overdue  note  as  between  transferrer  and  good- 
faith  purchaser  from  fraudulent  transferee.  Note,  2  L.  R.  A. 
(N.  S.)  771. 

10  Wall.  91-116,  19  L.  Ed.  850,  ST.  LOUIS  PUBLIC  SCHOOLS  v.  RISELEY. 
Riparian  owners  are  entitled  to  accretions  formed  by  alluvial  deposits 
or  recession  of  water. 

Approved  in  County  of  St.  Clair  v.  Lovingston,  23  Wall.  68,  16  Am. 
Rep.  527,  23  L.  Ed.  64,  ruling  similarly  where  accretions  result  of  obstruc- 
tion in  river ;  Jeffries  v.  East  Omaha  Land  Co.,  134  U.  S.  193,  33  L.  Ed. 
877,  10  Sup.  Ct.  522,  defining  accretion. 

Distinguished  in  Benson  v.  Morrow,  61  Mo.  351,  holding  riparian 
owner  not  entitled  to  island  joined  by  alluvion  to  island  owned  by  him. 
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Title  to  accretions.    Note,  16  Am.  Rep.  527. 

Alluvion.    Note,  33  Am.  Dec.  277. 

Accretion  of  shore  lands.    Note,  58  L.  R.  A.  208. 

Unless  a  claimant  owned  to  edge  of  river,  he  was  not  entitled,  under 
act  of  Congress  confirming  his  title,  to  accretions  formed  by  alluvion  or 
recession  of  water,  as  the  act  could  not  enlarge  boundaries  of  his  claim. 

Approved  in  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  800,  22  L.  R.  A. 
(N.  S.)  673,  87  C.  C.  A.  568,  dedication  of  land  bordering  on  sea  to  city 
for  street  purposes  vested  right  of  access  to  navigable  waters  in  public. 

Calls  for  Mississippi  River  in  conveyance  between  private  persons  do 
not  give  riparian  rights. 

Approved  in  State  v.  Longfellow,  169  Mo.  126,  69  S.  W.  37B,  holding 
proprietor's  title  to  land  on  Missouri  River  banks  goes  only  to  margin 
of  river;  Benson  v.  Morrow,  61  Mo.  351,  holding  land  owner  of  bank  of 
Missouri,  not  entitled  to  island,  extended,  by  alluvion,  to  island  owned 
by  him. 

Denied  in  Meyers  v.  St.  Louis,  82  Mo.  374,  holding  to  the  contrary 
in  action  by  riparian  owner  for  damages  caused  by  dikes. 

Whether  one  is  a  riparian  or  littoral  owner,  whose  property  abuts 
on  highway  bordering  on  navigable  water.  Note,  22  L.  R.  A, 
(N.  S.)  675. 

Eastern  boundaries  of  St.  Louis  held  to  extend  to  middle  of  river  channel. 
Approved  in  State  v.  Muncie  Pulp  Co.,  119  Tenn.  83,  104  S.  W.  446, 
in  Tennessee,  grants  of  land  on  navigable  streams  extend  only  to  low- 
water  mark,  and  title  to  bed  of  stream  remains  in  State;  St.  Louis  v. 
Rutz,  138  U.  S.  249,  84  L.  Ed.  950,  11  Sup.  Ct.  345,  holding  island  in 
Mississippi  must  lie  on  one  side  of  channel,  and  hence  either  in  Mis- 
souri or  Illinois;  Keokuk  etc.  Bridge  Co.  v.  People,  145  111.  604,  34  N.  E. 
483,  holding  State  assessment  of  part  of  bridge  beyond  middle  of  river, 
invalid;  Perkins  v.  Oxford,  66  Me.  550,  holding  town  liable  for  injury 
from  defective  bridge  over  river,  constituting  its  boundary. 

Boundary  of  municipality  or  navigable  stream.  Note,  23  L.  R.  A. 
521. 

Where  a  public  towpath,  changing  with  recession  and  encroachment  of 
river,  was  kept  up  at  charge  and  risk  of  lot  owner,  separated  from  the  river 
by  the  towpath,  he  was  held  to  own  land  to  the  river. 

Distinguished  in  St.  Louis  v.  St.  Louis  etc.  Ry.  Co.,  248  Mo.  18,  154 
S.  W.  57,  town  of  Carondelet  not  having  granted  commons  along  shore, 
city  of  St.  Louis  was  shore  owner  and  entitled  to  accretions. 

Effect  of  deed  to  carry  title  to  water's  edge  where  street  or  high- 
way intervenes.    Note,  13  L.  R.  A.  (N.  S.)  553. 
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Instructions  cannot  be  questioned  by  party  who  requested  them,  error, 
if  any,  being  Imputed  to  such  party  rather  than  the  court. 

Approved  in  Tweed's  Case,  16  Wall.  517,  21  L.  Ed.  393,  following  rule. 

Where  instructions  are  given  which  clearly  present  the  whole  case,  re- 
fusal of  correct  instruction  at  request  of  losing  party  is  not  error. 

Approved  in  Tweed's  Case,  16  Wall.  517,  21  L.  Ed.  393,  and  Rosenthal 
v.  Walker,  111  U.  S.  196,  28  L.  Ed.  399,  4  Sup.  Ct.  388,  both  following 
rule;  Schultz  v.  Jordan,  32  Fed.  62,  arguendo. 

One  wjio  could  not  recover  in  any  event  cannot  complain  of  an  erroneous 
Instruction. 

Approved  in  West  v.  Camden,  135  U.  S.  521,  34  L.  Ed.  258,  10  Sup. 
Ct.  841,  following  rule. 

Chouteau's  map  is  not  conclusive  as  to  boundaries  of  lots  in  St.  Louis, 
but  may  go  to  jury  as  evidence  that  a  path  existed  between  a  lot  and  the 
river. 

Approved  in  Whitman  v.  Shaw,  166  Mass.  457,  44  N.  E.  336,  holding 
ancient  plan  admissible. 

Admissibility  in  evidence  of  ancient  map  or  survey.    Note,  Ann. 
Gas.  19160, 179. 

10  Wall.  117-126,  19  L.  Ed.  866,  STIMPSON  v.  WOODMAN. 

The  substitution  of  a  figured  roller,  previously  known  as  such,  for  a 
smooth  roller  on  a  leather-stamping  machine,  was  a  change,  Involving  simply 
mechanical  skill,  and  not  patentable  as  an  invention. 

Approved  in  Woodman  Pebbling-Mach.  Co.  v.  Guild,  4  Cliff.  186,  Fed. 
Cas.  17,981,  following  rule;  Safety  Car  Heating  etc.  Co.  v.  Consolidated 
Car  Heating  Co.,  160  Fed.  491,  patent  for  railway  car  heating  apparatus 
was  void  for  lack  of  invention  in  view  of  prior  art ;  Daylight  Glass  Mfg. 
Co.  v.  American  Pris.  Light  Co.,  142  Fed.  457,  73  C.  C.  A.  570,  Cum- 
mings  patent  No.  695,282,  for  machine  for  making  prismatic  glass,  is 
void  in  view  of  prior  art ;  North  Jersey  St.  Ry.  Co.  v.  Brill,  134  Fed.  584, 
67  C.  C.  A.  380,  Brill  patents  Nos.  627,898  and  627,900,  for  car  trucks, 
are  void  in  view  of  prior  art ;  Rodiger  v.  Davids  Mfg.  Co.,  126  Fed.  965, 
holding  Rodiger's  patent  for  paste  cup  or  mucilage-holder  void;  Kur- 
sheedt  Mfg.  Co.  v.  Naday,  103  Fed.  949,  applying  rule  to  device  already 
known  but  used  by  hand  incorporated  into  dperative  machine  already 
known;  Fisher  v.  Commissioner  of  Patents,  1  Mackey  (D.  C),  215,  aggre- 
gation of  old  devices  for  holding  ends  of  railroad  rails  was  not  pat- 
entable ;  Union  Paper  Collar  Co.  v.  Van  Dusen,  23  Wall.  563,  23  L.  Ed. 
133,  for  collar-manufacturing  process;  Dunbar  v.  Myers,  94  U.  S.  198, 
24  L.  Ed.  39,  deflecting  plates  on  circular  saw;  Packing  Co.  Cases,  105 
U.  S^  572,  26  L.  Ed.  1174,  boiling  process  instead  of  broiling,  roasting  or 
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steaming  meat;  Kappes  v.  Hartung,  23  Blatchf.  154,  23  Fed.  188,  im- 
proved mosaic  floor;  Leonard  v.  Lovell,  29  Fed.  314,  construction  of  re- 
frigerators; Cluett  v.  Claflin,  24  Blatchf.  416,  30  Fed.  924,  attaching 
shirt  bosoms  by  separate  stitching;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co., 
60  Fed.  415,  9  C.  C.  A.  42,  combination  of  devices  for  reducing  corn; 
Gait  v.  Parlin  &  Arendorf  Co.,  60  Fed.  422,  9  C.  C.  A.  49,  changing  posi- 
tion of  lever  in  wheelbarrow;  Slawson  v.  Grand  Street  R.  R.  Co.,  107 
U.  S.  653,  27  L.  Ed.  578,  2  Sup.  Ct.  667,  mirror  in  street-car  fare-box ; 
Phillips  ▼.  Detroit,  111  U.  S.  608,  28  L.  Ed.  534,  4  Sup.  Ct.  583,  wooden 
block  pavement;  Stephenson  v.  Brooklyn  R.  R.  Co.,  114  U.  S.  156,  29 
L.  Ed.  61,  5  Sup.  Ct.  780,  street-car  signalling  device ;  Burt  v.  Evory,  133 
U.  S.  359,  38  L.  Ed.  651,  10  Sup.  Ct.  397,  water-tight  shoes ;  Wright  v. 
Tuengling,  155  U.  S.  54,  89  L.  Ed.  67,  15  Sup.  Ct.  4,  combination  of 
cylindrical  guide  with  trough  in  horizontal  engine;  Milligan  &  Higgins 
Glue  Co.  v.  Upton,  4  Cliff.  251,  Fed.  Cas.  9607,  comminuted  glue;  Alcott 
v.  Young,  16  Blatchf.  138,  Fed.  Cas.  149,  improved  kindling  wood; 
Eachus  v.  Broomall,  115  U.  S.  436,  29  L.  Ed.  422,  6  Sup.  Ct.  232, 
arguendo. 

Distinguished  in  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  559,  125  C.  C.  A. 
197,  patent  for  one-piece  envelope  with  window  in  face  made  trans- 
parent by  oily  preparation,  was  patentable;  Sarven  v.  Hall,  9  Blatchf. 
535,  Fed.  Cas.  12,369,  improved  carriage- wheel ;  Putnam  v.  Weatherbee, 
1  Holmes,  499,  Fed.  Cas.  11,485,  bottle-stopper  fastening;  Bailey  Wash- 
ing etc.  Mach.  Co.  v.  Lincoln,  2  Fed.  Cas.  389,  rubber  cloth  covered  roller 
instead  of  roller  with  exterior  rubber  surface ;  Hoe  v.  Cottrell,  17  Blatchf. 
552;  1  Fed.  603,  combination  of  printing  press  mechanism;  Flower  v. 
Rayner,  5  Fed.  800,  holding  reissue  of  preserve  can  patent  unauthorized, 
as  covering  different  invention  than  original  patent. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0. 157. 

In  this  case  court  decided  that  change  In  leather-stamping  machine  was 
not  patentable,  contrary  to  commissioner's  decision. 

Approved  in  Reckendorfer  v.  Faber,  92  U.  S.  353,  23  L.  Ed.  722,  hold- 
ing patent  allowed  by  commissioner  subject  to  re-examination  by  courts. 

Miscellaneous.  Cited  in  Barr  Car  Co.  v.  Chicago  etc.  Ry.,  110  Fed. 
974,  49  C.  C.  A.  194,  overcoming  presumption  patentee  inventor  upon 
proof  that  alleged  patentee  signed  another's  application  for  same  pat- 
ent as  witness. 

10  Wall.  127-128,  19  L.  Ed.  971,  TEXAS  v.  CHILES. 

Miscellaneous.    Cited  in  Evans  v.  City  of  Richmond,  Chase  Dec.  554, 
555,  Fed.  Cas.  4570,  and  Isaac  Taylor  v.  Richmond,  90  Va.  34,  17  S,  E. 
vii— a 
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762,  both  to  point  that  notes  issued  by  city  of  Richmond  being  in  aid  of 
war  void. 

10  Wall.  129-133,  19  L.  Ed.  884,  WIGGINS  ▼.  BUBKHAM. 

If  an  account  is  not  objected  to,  for  several  posts  after  it  is  mailed, 
or  objected  to  only  in  part,  the  party  charged  is  deemed  to  admit  correctness 
'of  part  not  objected  to,  an  inference  rebuttable  by  facts  explaining  his 
silence. 

Approved  in  Joshua  Hendy  Iron  Works  v.  Brenneman,  186  Fed.  188, 
191,  failure  for  long  time  to  object  to  account  rendered  may  show  admis- 
sion that  account  was  correct,  unless  rebutted;  Sharp  v.  Behr,  136  Fed. 
798,  where  statements  of  shipments  of  ore,  as  to  which  party  entitled  to 
royalties,  were  without  specifications,  and  party  had  no  figures  with 
which  to  verify  account  rendered,  failure  to  object  not  waiver  of  right 
to  object ;  Fitzgerald  v.  First  Nat.  Bank,  114  Fed.  481,  52  C.  C.  A.  276, 
holding  defendant  receiving  and  accepting  account  without  objection 
estopped  from  denying  correctness  thereof;  Patillo  v.  Allen- West  Com. 
Co.,  108  Fed.  730,  47  C.  C.  A.  637,  holding  complaint  setting  forth  state- 
ment of  account  sent  unobjected  to,  and  payment  made  thereon,  insuffi- 
cient as  complaint  on  account  stated;  St.  Joseph  Hydraulic  Co.  v.  Globe 
Tissue  Paper  Co.,"  156  Ind.  679,  59  N.  E.  1000,  admitting  evidence  that 
defendant  accepted. check  for  water  rent  accompanied  by  letter  stating 
terms  without  objection ;  Vogel  v.  Kennedy,  127  Mo.  App.  232, 104  S.  W. 
1152,  where  debtor  admits  correctness  of  all  items  in  account,  objection 
to  interest  does  not  prevent  statement  from  becoming  account  stated; 
Newhall  v.  Field,  13  N.  M.  88,  12  Ann.  Oas.  979,  79  Pac.  713,  account 
stated  between  parties  and  settled  is  not  binding  as  to  note  not  included 
in  stated  account;  Davis  v.  Stephenson,  149  N.  C.  116,  62  S.  E.  901, 
failure  to  object  within  reasonable  time  to  account  rendered  will  be  re- 
garded as  admission  of  correctness  by  party  charged;  Ketchum  v.  Stet- 
son etc.  Mill  Co.,  33  Wash.  95,  73  Pac.  1127,  account  in  which  purchaser 
of  logs  listed  them  at  what  seller  claimed  was  agreed  price  is  conclusive 
evidence  that  price  of  logs  had  been  agreed  on,  though  account  contained 
counterclaim;  Jones  v.  De  Muth,  137  Wis.  122,  118  N.  W.  543,  failure 
to  object  to  price  designated  in  bills  sent  by  seller  will  be  construed  as 
admission  that  price  named  was  purchase  price ;  Standard  Oil  Co.  v.  Van 
Etten,  107  U.  S.  334,  27  L.  Ed.  322,  1  Sup.  Ct.  185,  holding  account  for 
lumber  furnished,  rendered  four  months  before  suit  begun,  became  an 
account  stated;  Talcott  v.  Chew,  27  Fed.  275,  holding  account  for  con- 
signments of  cotton,  which  consignor  agreed  to  "look  over  in  a  few 
days,"  prima  facie  evidence;  First  Nat.  Bank  v.  Fourth  Nat.  Bank,  56 
Fed.  970,  6  C.  C.  A.  183,  holding  omission  in  monthly  accounts  of  credit 
for  certificate  of  deposit  estopped  original  holder  from  holding  assignee 
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for  collection  liable  for  its  loss;  Say  ward  v.  Dexter,  Horton  &  Co.,  72 
Fed.  770,  19  C.  C.  A.  176,  holding  monthly  accounts,  corrected  as  to 
minor  errors,  became  accounts  stated  where  not  attacked  until  after  suit 
begun;  Morris  v.  Norton,  75  Fed.  924,  21  C.  C.  A.  553,  holding  jury  en- 
titled to  consider  unanswered  letters  as  evidence  if  jury  satisfied  that 
failure  to  answer  them  was  intentional;  Porter  v.  Price,  80  Fed.  657,  26 
C.  C.  A.  70,  holding  party  receiving  account  containing  charges  for  inter- 
est concluded  where  no  objection  made ;  Long-Bell  Lumber  Co.  v.  Stump, 
86  Fed.  580,  30  C.  C.  A.  260,  holding  monthly  accounts  on  graded  lum- 
ber contract  became  stated  accounts  and  vendors  estopped;  Mulford  v. 
Caesar,  53  Mo.  App.  268,  holding  objection  to  one  item  in  account  did 
not  prevent  it  from  being  account  stated  as  to  undisputed  items ;  Marye 
v.  Strouse,  6  Sawy.  211,  5  Fed.  490,  holding  broker's  pass-book,  showing 
interest  charges,  became  an  account  stated  by  being  retained  for  a  year 
without  objection;  Missouri  Pacific  R.  R.  Co.* v.  Palmer,  55  Neb.  564, 
76  N.  W.  171,  holding  bills  for  medical  services  rendered  to  a  mother  of 
minor  child,  and  retained  without  objection,  prima  facie  correct;  Haw- 
kins v.  Long,  74  N.  C.  782,  holding  account  not  objected  to  in  three 
months,  admitted  as  correct;  Tuggle  v.  Minor,  76  Cal.  100,  18  Pac.  132, 
holding  account  stated,  admitted  as  correct,  except  as  to  items  reserved 
for  investigation;  Benites  v.  Hampton,  3  Utah,  376,  3  Pac.  210,  holding 
account  not  established  as  an  account  stated ;  dissenting  opinion  in  Shade 
v.  Sisson  Mill  etc.  Co.,  115  Cal.  370,  47  Pac.  138,  majority  holding  em- 
ployee concluded  as  to  amount  of  his  salary  by  monthly  accounts  ren- 
dered to  him ;  Brown  v.  Kimmel,  67  Mo.  431,  arguendo. 

Distinguished  in  Cooke  v.  United  States,  91  U.  S.  402,  23  L.  Ed.  244, 
holding  treasury  notes  returned  within  a  week  after  the  discovery  of 
their  spuriousness,  returned  within  a  reasonable  time;  Charnley  v.  Sib- 
ley, 73  Fed.  983,  20  C.  C.  A.  157,  holding  the  rule  inapplicable  to  account 
containing  item  for  independent  claim  for  damages  for  breach  of  con- 
tract ;  Shrewsbury  v.  Tufts,  41  W.  Va.  225,  23  S.  E.  697,  holding  drum- 
mer not  estopped  by  account  to  which  he  objected. 

Account  stated.    Notes,  84  Am.  Rep.  440;  62  Am.  Dec.  88,  89,  91; 
136  Am.  St.  Rep.  44,  49. 

What  constitutes  account  stated.    Note,  27  L.  R.  A.  822. 

Effect  of  dispute  as  to  certain  items  of  account  on  assent  to  others. 

Note,  7  L.  R.  A.  (N.  S.)  924. 
Effect  of  retaining  statement  of  account  to  render  it  an  account 

stated.    Note,  29  L.  R.  A.  (N.  S.)  335,  341,  345,  349, 

Burden  of  proving  an  account  incorrect,  admitted  in  evidence  as  a 
stated  account,  is  upon  the  other  party,  who  is  not  bound  by  his  silence, 
after  it  was  rendered,  from  impeaching  it  for  fraud  or  mistake. 
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Approved  in  Montgomery  v.  Aetna  Life  Ins.  Co.,  97  Fed.  919,  38 
C.  C.  A.  553,  holding  monthly  accounts  rendered  as  to  business  and  com- 
missions due  as  salary  rebut  implied  promise  to  pay  additional  compen- 
sation; Gordon  v.  Frazer,  13  App.  D.  C.  387,  account  stated  is  prima 
facie  correct  and  can  only  be  impeached  for  fraud,  or  mistake ;  Hale  v. 
Hale,  14  S.  D.  647,  86  N.  W.  651,  rejecting  testimony  relating  to  origi- 
nal subject  matter  upon  account  stated,  defense  alleging  mistake  in  calcu- 
lating amount  due;  Standard  Oil  Co.  v.  Van  Etten,  107  U.  S.  334,  27 
L.  Ed.  322,  1  Sup.  Ct.  185,  holding  account  for  lumber  furnished  four 
months  after,  rendered  impeachable  for  mistake  in  count,  on  which 
account  based ;  Talcott  v.  Chew,  27  Fed.  275,  reducing  amount  due  on  an 
account  stated  for  consignments  of  cotton;  The  Serapis,  37  Fed.  439, 
holding  cesser  of  liability  clause  in  charter  "after  settlement  all  claims 
on  charterer  to  cease,"  did  not  prevent  correction  of  errors  in  settle- 
ment; Baxter  v.  Card,  59  Fed.  167,  holding  account  between  charterer 
and  master  open  to  correction  for  mistake,  where  charterer  gave  his  note 
for  stated  balance;  Wharton  v.  Anderson,  28  Minn.  305,  9  N.  W.  862, 
holding  lessor  not  bound  by  an  account  stated,  figured  on  monthly  rent 
less  than  stipulated  in  lease ;  McKay  v.  Myers,  168  Mass.  315,  47  N.  E. 
99,  holding  long  silence  in  regard  to  an  account  and  acceptance  of  check 
for  balance,  raised  no  estoppel  against  proof  of  unauthorized  credits; 
Crampton  v.  Seymour,  67  Vt.  401,  31  Atl.  891,  holding  accounts  stated 
not  conclusive  as  to  items  not  charged;  Baxter  v.  Waite,  2  Wash. 
238,  6  Pac.  431,  holding  failure  to  object  to  account  simply  shifted  bur- 
den of  proof  on  party  objecting  to  it;  Varner  v.  Core,  20  W.  Va.  478, 
holding  fraud  and  error  in  settlement  pleaded  in  answer,  could  be  shown 
without  pleading  particular  errors ;  Shrewsbury  v.  Tufts,  41  W.  Va.  225, 
23  S.  E.  697,  approving  instruction  containing  rule  laid  down  in  prin- 
cipal case,  in  action  by  drummer  for  balance;  dissenting  opinion  in 
Shade  v.  Sisson  Mill  etc.  Co.,  115  Cal.  370,  47  Pac.  138,  majority  hold- 
ing employee  concluded  as  to  amount  of  salary  by  monthly  statements 
furnished  to  him. 

Distinguished  in  Porter  v.  Price,  80  Fed.  659,  26  C.  C.  A.  70,  holding 
party  could  not  impeach  account  for  overcharge  of  interest  where  he  did 
not  except  to  it  when  rendered;  Marye  v.  Strouse,  6  Sawy.  211,  5  Fed. 
490,  ruling  similarly  on  broker's  pass-books;  Charlotte  Oil  etc.  Co.  v. 
Hartog,  85  Fed.  155,  29  C.  C.  A.  56,  holding  account  for  consignments 
of  oil,  for  balance  of  which  drafts  were  made,  precluded  counterclaim  on 
prior  demands ;  Leather  Manufacturers'  Nat.  Bank  v.  Morgan,  117  U.  S. 
107,  29  L.  Ed.  816,  6  Sup.  Ct.  661,  holding  depositor  retaining  without 
objection  balanced  pass-book,  covering  raised  checks,  estopped  as  to  its 
correctness;  Hardy  v.  Chesapeake  Bank,  51  Md.  587,  34  Am.  Rep.  329, 
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holding  employer  estopped  by  balanced  bank-books,  showing  that  charges 
were  on  forged  cheeks. 

Necessity  that  account  stated  include  all  items  of  accounts  of  both 
parties.    Note,  20  Ann.  Oas.  627. 

Court  will  not  take  Judicial  notice  of  number  of  mails  or  car-time  be- 
tween two  localities. 

Approved  in  Bishop  v.  Life  Ins.  Co.,  85  Mo.  App.  306,  refusing  to  as- 
sume mail  train  left  Hannibal  in  time  for  mailed  premium  to  reach  de- 
fendant day  following;  Oliver  v.  Columbia  etc.  R.  R.  Co.,  65  S.  C.  33, 
43  S.  £.  318,  refusing  to  assume  because  train  stopped  passengers  had 
reasonable  time  to  alight;  Boon  v.  State  Ins.  Co.,  37  Minn.  428,  34  N.  W. 
903,  holding  letter  not  presumed  to  have  reached  its  destination  two 
weeks  after  mailing,  in  absence  of  proof  as  to  usual  course  of  mails. 

Distinguished  in  Cluck  v.  State,  40  Ind.  273,  taking  judicial  notice  that 
Indianapolis  is  in  Marion  county. 

Judicial  notice  of  geographical  facts.    Note,  12  Arm.  Oas.  931. 

Where  facta  are  clear,  court  decides  what  is  a  reasonable  time  to  ob- 
ject to  an  account  rendered;  where  proofs  conflict,  Jury  finds,  under  instruc- 
tions as  to  law. 

Approved  in  North  British  etc.  Ins.  Co.  v.  Ross,  228  Fed.  295,  alleged 
error  in  allowing  jury  to  decide  whether  insured  submitted  himself  for 
examination  within  reasonable  time  not  reviewable  where  defendant  did 
not  ask  that  such  question  be  determined  by  court;  United  States  v. 
United  States  Fidelity  &  Guaranty  Co.,  178  Fed.  724,  extension  of  four 
months'  time  to  principal  was  not  so  unreasonable  as  to  discharge  surety ; 
Riley  v.  Mattingly,  42  App.  D.  C.  295,  question  of  reasonable  time  ac- 
count may  be  retained  without  objection  before  it  becomes  account  stated 
is  one  of  law  where  facts  are  clear;  Wicecarver  v.  Mercantile  Town  Mut. 
Ins.  Co.,  137  Mo.  App.  259,  117  S.  W.  703,  refusing,  as  matter  of  law, 
to  declare  notice  of  loss  by  fire  within  thirty  days  to  be  unreasonable, 
where  statute  provides  in  other  cases  that  notice  of  loss  within  ninety 
days  is  sufficient;  Lierheimer  v.  Minnesota  Mut.  Life  Ins.  Co.,  122  Mo. 
App.  383,  99  S.  W.  527,  insured  receiving  and  reading  life  insurance 
policy  on  September  23d  and  failing  to  exercise  right  to  rescind  for 
fraud  until  October  19th  was  precluded  from  so  doing,  as  matter  of  law ; 
Howell  v.  Johnson,  38  Or.  576,  64  Pac.  660, .  refusing  to  instruct  plain- 
tiff's silence  for  two  months  made  account  rendered  stated  original  con* 
tract  in  dispute;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  etc.  Mining  Co.,  154  Fed.  575,  83  C.  C.  A.  431,  majority  holding 
that  notice  required  would  charge  employee  with  felony  and  employer 
was  not  bound  to  give  notice  until  knowledge  sufficient  to  justify  reason- 


10  Wall.  133-141        NOTES  ON  U.  S.  REPORTS.  22 

able  man  in  making  charge;  Cooke  v.  United  States,  91  U.  S.  402,  23 
L.  Ed.  244,  holding  United  States  not  precluded  from  disputing  genuine- 
ness of  treasury  notes,  returned  within  a  week  after  spuriousness  dis- 
covered; Standard  Oil  Co.  v.  Van  Etten,  107  U.  S.  334,  27  L.  Ed.  322, 
1  Sup.  Ct.  185,  holding  four  months  not  a  reasonable  time  within  which 
to  object  to  an  account  rendered  for  lumber  furnished;  Franklin  Ins. 
Co.  v.  Sears,  21  Fed.  293,  holding  insurance  agent  delaying  for  four  days 
to  obey  company's  order  to  have  policy  canceled,  liable  to  company  for 
loss  paid  by  it ;  Talcott  v.  Chew,  27  Fed.  275,  holding  account  which  con- 
signor says  "he  will  look  over  in  a  few  days,"  became  an  account  stated ; 
United  States  v.  Rider,  50  Fed.  407,  holding  notice  by  Secretary  of  War 
to  commissioners  to  provide  drawbridge  under  act  of  1888,  not  given  in 
reasonable  time,  where  commissioners  had  not  time  to  call  an  election 
for  the  expenditure ;  Foss-Schneider  Brewing  Co.  v.  Bullock,  59  Fed.  90, 
8  C.  C.  A.  14,  holding  one  month's  delay  by  purchaser,  accepting  rice 
by  mistake,  in  notifying  seller,  unreasonable  and  equivalent  to  accept- 
ance ;  Charlotte  Oil  etc.  Co.  v.  Hartog,  85  Fed.  155,  29  C.  C.  A.  56,  hold- 
ing on  clear  facts  counter-claimant  estopped  by  account  for  consignments 
of  oil  for  balance  of  which  drafts  were  drawn;  Long-Bell  Lumber  Co.  v. 
Stump,  86  Fed.  581,  30  C.  C.  A.  260,  holding  instruction  allowing  jury 
to  determine  whether  accounts  on  graded  lumber  contract  were  objected 
to  in  reasonable  time  error;  Leather  Manufacturers'  Nat.  Bank  v.  Mor- 
gan, 117  U.  S.  122,  29  L.  Ed.  821,  6  Sup.  Ct.  669,  holding  question  of 
bank's  negligence,  and  of  depositor's  care  in  retaining  pass-book,  char- 
ging him  with  raised  checks,  for  jury;  Hawkins  v.  Long,  74  N.  C.  782, 
holding  three  months  not  a  reasonable  time  in  which  to  object  to  an 
account;  Fleischner  v.  Kubli,  20  Or.  339,  25  Pac.  1089,  holding  court 
erred  in  refusing  to  instruct  jury  as  to  what  was  reasonable  time  to  ob- 
ject to  an  account;  Patterson  v.  Hitchcock,  3  Colo.  540,  holding  court 
should  determine  what  was  a  reasonable  time  for  discoverer  to  sink  a 
shaft. 

Limited  in  Hamilton  v.  Phoenix  Ins.  Co.,  61  Fed.  390,  391,  9  C.  C.  A. 
530,  holding  jury  should  determine  reasonableness  of  time  of  notice  by 
insurance  company  demanding  separate  appraisal. 

10  Wall!  133-141,  19  L.  Ed.  862,  CLARK  ▼.  BONSFIEIiD. 

Act  of  1861  provides  for  patenting  designs,  patterns,  etc.,  irrespective 
of  means  of  production.  An  arrangement  in  a  series  of  designs  of  an 
elastic  bed  in  graining  machine  is  patentable  as  machine  under  act  of  1836, 
not  as  design  under  act  of  1861. 

Approved  in  Dederick  v.  Cassell,  9  Fed.  312,  sustaining  patentability 
of  method  of  operating  bailing-press ;  Dryfoos  v.  Friedman,  21  Blatchf . 
565,  18  Fed.  825,  holding  patterns  f°r  Pr*ntin£  material  for  gore-shaped 
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skirts,  patentable  better  as  manufacture  than  as  design  \  Foster  v.  Cros- 
sin,  44  Fed.  63,  holding  jewelry  pin  design,  consisting  of  a  spoon  or  fork, 
not  patentable. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  B.  R.  0. 
197. 

10  Wall  141-152, 19  L.  Ed.  923,  FIELD  ▼.  FARRINGTON. 

Principal  who  falls,  within  reasonable  time,  to  reply  to  factor's  letters, 
Informing  him  of  delay  In  sale  of  cotton,  Is  presumed  to  have  consented 
to  the  delay,  and  cannot  hold  factors  responsible  for  acts  which  he  had 
ratified. 

Approved  in  Norfolk  Sand  &  Gravel  Corporation  v.  Ohio  Locomotive 
C.  Co.,  217  Fed.  29,  133  C.  C.  A.  135,  in  action  for  balance  of  price  of 
crane,  evidence  was  insufficient  to  show  ratification  by  seller  of  agree- 
ment by  agent  to  accept  old  crane  as  part  payment;  Mcintosh  v.  Mer- 
chant, 40  Wash.  480,  82  Pac.  754,  where  factor,  unable  to  sell  goods  at 
principal's  price,  turned  same  over  to  another  for  sale  and  notified  prin- 
cipal, latter's  failure  to  object  for  six  months  is  ratification*  Talcott  v. 
Chew,  27  Fed.  275,  holding  consignor  bound  by  account  which  he  failed 
to  object  to;  McLendon  v.  Wilson,  52  Ga.  48,  holding  factor  not  liable 
for  loss  on  cotton  which  he  held  contrary  to  orders,  where  principal 
failed  to  answer  advices  that'  factors  would  hold  cotton. 

Where  factors  make  large  advances,  they  acquire  special  property  in 
consignment,  and  principal  cannot  by  subsequent  orders  control  their  right 
to  sell  according  to  their  discretion,  exercised  in  good  faith  and  with  rea- 
sonable skill. 

Approved  in  In  re  Peacock,  178  Fed.  858,  right  of  pledgee  of  bankrupt 
to  prove  claim  against  estate  was  not  forfeited  by  sale  of  pledged  prop- 
erty, but  trustee  has  right  to  accounting  if  sale  was  improvident;  Heff- 
ner  v.  Gwynne-Treadwell  Cotton  Co.,  160  Fed.  639,  87  C.  C.  A.  606,  con- 
signor giving  directions  for  sale  and  receiving  advancement  by  factor 
cannot  disregard  directions  without  reimbursing  factor;  Poels  v.  Brown, 
78  Neb.  788,  111  N.  W.  800,  factor,  having  made  large  advances,  is  not 
required  to  depart  from  usual  custom  in  sale  of  goods,  especially  where 
different  course  might  cause  loss  to  him;  Rice  v.  Brook,  20  Fed.  613, 
allowing  factor  to  recover  unreimbursed  advances,  though  he  did  not  sell 
according  to  orders ;  Talcott  v.  Chew,  27  Fed.  276,  allowing  factor  to  re- 
cover loss  on  consignments  of  cotton,  which  he  refused  to  hold,  but  sold ; 
Willingham  v.  Rusling,  105  Ga..75,  78,  31  S.  E.  131,  132,  following  rule; 
Jones  v.  Gallagher,  3  Utah,  62,  1  Pac.  17,  allowing  brokers  to  recover 
loss  on  mining  stock,  sold  without  purchaser's  permission,  where  they 
had  made  advances;  Butterfield  v.  Stephens,  59  Iowa,  598, 13  N.  W.  752, 
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holding  question  whether  factors  disobeyed  orders  to  sell  because  of 
their  advances  or  because  of  negligence,  for  the  jury;  Davis  v.  Kobe,  36 
Minn.  216,  1  Am.  St  Rep.  665,  30  N.  W.  663,  holding  factor  justified  in 
selling  wheat,  against  orders  to  hold  it,  where  he  had  made  large  advances ; 
Howard  v.  Smith,  56  Mo.  316,  holding  factor  justified  in  selling  oats  at 
lower  figure  than  instructed,  in  order  to  secure  his  advances;  Blair  v. 
Childs,  10  Heisk.  202,  holding  factors  justified  in  disobeying  orders  to 
Sell  cotton  for  less  than  would  secure  their  advances;  George  Campbell 
Co.  v.  Angus,  91  Va.  444,  22  S.  E.  169,  sustaining  instruction  declaring 
rule  laid  down  in  principal  case;  Lockett  v.  Baxter,  3  Wash.  353,  19 
Pac.  24,  holding  factors  not  liable  for  loss  from  holding  hops  on  a  fall- 
ing market,  after  maturity  of  drafts  on  them. 

Distinguished  in  Fordyce  v.  Peper,  5  McCrary,  224,  16  Fed.  518,  hold- 
ing factor  bound  by  his  agreement  to  hold  cotton  certain  time  before 
selling;  Weed  v.  Adams,  37  Conn.  381,  holding  factor  liable  for  loss  re- 
sulting from  disobeying  orders  to  sell,  where  his  advances  would  have 
been  fully  secured ;  Smith  v.  Dare,  89  Md.  51,  42  AtL  910,  holding  power 
of  attorney  to  collect  rents  of  farm  and  pay  expenses  out  of  them  did 
not  require  advances,  and  power  revocable  at  will,  though  advances 
made;  dissenting  opinion  in  Moore  v.  Hill,  38  Fed.  351,  circuit  judge 
holding  shipmaster's  factor  liable  to  consignor  for  conversion  for  sell- 
ing cargo  damaged  by  fire. 

Powers  and  duties  of  factors.    Note,  58  Am.  Dec.  160. 

Principal  leaving  a  factor's  letter  unanswered  wherein  lie  la  informed 
of  a  breach  of  his  orders  in  not  selling  cotton  does  not  thereby  permit 
future  violation  of  factor's  obligation  to  sell  within  a  reasonable  time,  nor 
condone  future  negligence  or  faithlessness. 

Approved  in  McLendon  v.  Wilson,  52  Ga.  48,  holding  factor  liable  for 
loss  on  consignment  held  contrary  to  orders  to  sell  after  his  refusal  to 
sell  previous  consignments  was  disapproved  by  principal. 

Unreasonable  delay  by  factors  in  selling  renders  them  liable  for  con- 
sequent loss,  and  whether  a  delay,  in  view  of  a  falling  market,  showed 
lack  of  good  faith  and  diligence,  is  for  the  Jury. 

Approved  in  Benedict  v.  Inland  Grain  Co.,  80  Mo.  App.  456,  approv- 
ing instructions  as  to  factor's  negligence  in  delaying  sale;  Justice  v. 
Brook,  21  Wyo.  299,  133  Pac.  1071,  in  action  by  factors  for  advances 
where  owner  counterclaims  for  loss,  evidence  showing  long  delay  in  sell- 
ing during  falling  market  might  justify  submission  of  factors'  lack  of 
diligence  to  jury;  Hamilton  v.  Phoenix  Ins.  Co.,  61  Fed.  391,  9  C.  C.  A. 
530,  leaving  jury  to  decide  reasonableness  of  insurance  company's  delay 
in  giving  .notice. 
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10  Wall.  152-158,  19  L.  Ed.  897,  BANK  OF  THE  REPUBLIC  v.  MTTJ.ATMX 

Deposits  in  a  bank  belong  to  it  and  become  part  of  its  general  funds, 
the  relation  between  depositor  and  banker  being  that  of  creditor  and 
debtor. 

Approved  in  Burton  v.  United  States,  196  U.  S.  301,  49  L.  Ed  488,  25 
Sup.  Ct.  243,  allegation  of  payment  at  St.  Louis  not  supported  by  evi- 
dence that  checks  drawn  on  St.  Louis  bank  were  received  in  Washington 
and  deposited  in  bank  there;  New  York  County  Bank  v.  Massey,  192 
U.  S.  145,  48  L.  Ed.  380,  24  Sup.  Ct.  201,  holding  deposit  by  insolvent 
of  money  in  bank  on  open  account  not  transfer  of  property  void  for 
preference  to  prevent  bank's  right  to  set  off  credit ;  Goshorn  v.  Murray, 
210  Fed.  882,  127  C.  C.  A.  464,  checks  deposited  in  bank  and  collected 
before  its  failure  became  bank's  property  and  depositor  could  not  main- 
tain action  against  receiver  for  accounting;  In  re  Smith,  Thorndyke  & 
Brown  Co.,  159  Fed.  270,  assignee  of  association  depositing  funds  with 
corporation  was  not  entitled  to  priority  over  other  general  creditors  of 
bankrupt  corporation  in  distribution  of  assets;  Plumas  County  Bank  v. 
Bank  of  Rideout  etc.  Co.,  165  Cal.  138,  47  L.  B.  A.  (N.  S.)  552, 131  Pac. 
364,  where  trust  company  gave  credit  to  account  for  check  and  bank 
honored  check  of  depositor,  insolvency  of  trust  company  did  not  author- 
ize depositor  to  hold  bank  liable;  Chisholm  v.  First  Nat.  Bank,  269  111. 
116,  109  N.  E.  659,  where  debtor,  having  made  overdrafts  on  defendant 
bank,  deposits  proceeds  of  certain  sales  within  four  months  of  filing 
petition  in  bankruptcy,  such  deposits  could  be  set  off  as  mutual  accounts ; 
State  v.  Smith,  162  Iowa,  346,  49  L.  R.  A.  (N.  8.)  834,  144  N.  W.  36, 
where  check  was  drawn  on  bank  in  one  county  and  cashed  for  defend- 
ant by  bank  in  another  county,  court  of  latter  county  has  jurisdiction 
of  prosecution  for  obtaining  money  under  false  pretenses;  Officer  v. 
Officer,  120  Iowa,  393,  94  N.  W.  949,  holding  executor  depositing,  subject 
to  check,  funds  known  by  bank  to  be  trust  fund  entitled  to  no  prefer- 
ence over  bank's  general  creditors;  Paul  v.  Draper,  158  Mo.  201,  59 
S.  W.  78,  applying  rule  to  deposit  by  guardian  of  minors,  claim  not  a 
preferred  one;  Territory  v.  Hale,  13  N.  M.  189,  13  Ann.  Gas.  551,  81 
Pac.  585,  variance  in  allegation  of  embezzlement  of  money  and  proof  of 
embezzlement  of  credit,  in  bank  where  county  funds  were  deposited,  was 
not  fatal  to  conviction  of  county  treasurer;  Bank  of  Blackwell  v.  Dean, 
9  Okl.  631,  60  Pac.  228,  determining  whether  or  not  deposit  was  special 
deposit  entitled  to  priority  on  insolvency  of  bank;  Guthrie  Nat.  Bank 
y.  Gill,  6  Okl.  563,  54  ,Pac.  435,  draft  is  not  equitable  assignment  pro 
tanto  of  funds  in  hands  of  drawee  to  credit  of  drawer  before  acceptance; 
State  v.  Clement  Nat.  Bank,  84  Vt.  180,  181,  Ann.  Cas.  1912D,  22,  78 
AtL  949,  950,  State  statute  taxing  interest-bearing  deposits  in  national 
banks  taxes  credit  of  depositor,  not  property  of  bank,  and  is  valid;  dis- 
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sorting  opinion  in  First  Nat.  Bank  v.  Henry,  159  Ala.  388,  49  South. 
104,  majority  holding  that  bank  was  liable  on  deposit  made  for  specific 
purpose  and  to  be  protected  by  warehouse  receipts  and  bills  of  lading; 
Phoenix  Bank  v.  Risley,  111  U.  S.  127,  28  L.  Ed.  875,  4  Sup.  Ct.  322, 
holding  depositary  a  debtor  and  confiscation  of  certain  moneys  deposited 
did  not  release  depositary's  liability;  Re  Corn  Exchange  Bank,  6  Fed. 
Cas.  580,  holding  deposit  by  prison  warden,  a  debt  due  to  State  and 
entitled  to  priority  in  bankruptcy;  In  re  Smith,  22  Fed.  Cas.  406,  hold- 
ing holder  of  check,  drawer  of  which  became  bankrupt,  thouglr  check 
good  when  indorsed,  not  entitled  to  priority  over  bankrupt's  funds; 
Hardy  v.  Chesapeake  Bank,  51  Md.  585,  84  Am.  Rep.  328,  holding  de- 
positor estopped  by  balanced  bank-books  from  recovering  amounts 
charged  by  bank  for  checks  forged  by  depositor's  employee,  if  bank 
relied  on  depositor's  acquiescence  in  balances  struck;  Nat.  Mahaiwe 
Bank  v.  Peck,  127  Mass.  300,  34  Am.  Rep.  370,  allowing  bank  to  apply 
maker's  balance  on  deposit  to  his  individual  note,  as  against  a  check 
drawn  by  him  against  his  deposit  to  pay  his  official  note;  Davis  v. 
Smith,  29  Minn.  202,  12  N.  W.  532,  holding  partner  could  not  counter- 
claim for  money  paid  by  firm's  bank  to  plaintiff  on  other  partner's  check, 
and  charged  to  firm  money  so  paid  belonging  to  bank,  and  not  to  de- 
positing firm ;  Aetna  Nat.  Bank  v.  Fourth  Nat.  Bank  of  N.  Y.,  46  N.  Y. 
86,  7  Am.  Rep.  316,  holding  holder  of  depositor's  note  could  not  re- 
cover against  depositary  where  at  maturity  depositor  had  no  funds  in 
bank;  Metropolitan  Nat.  Bank  v.  Loyd,  90  N.  Y.  535,  holding  bank 
became  owner  of  check  deposited  by  indorsee,  and  credited  as  cash 
to  him,  so  that  depositor  could  not  stop  payment;  Essex  Co.  Nat.  Bank 
v.  Bank  of  Montreal,  7  Biss.  195,  Fed.  Cas.  4532,  holding  bank  holding 
check  for  collection  accepting  certification  instead  of 'cash,  liable  to 
owner  of  check ;  Armstrong  v.  American  Exchange  Nat.  Bank,  133  U.  S. 
454,  33  L.  Ed.  755,  10  Sup.  Ct.  456,  holding  bank  receiving  drafts  for 
credit  of  depositors  and  paying  money  to  depositors  on  their  checks, 
owner  of  drafts ;  Alston  v.  State,  92  Ala.  128,  13  L.  R.  A.  660,  9  South. 
733,  holding  probate  judge  liable  for  depositing  check  for  license  money 
with  bank  which  failed;  Boettcher  v.  Colorado  Nat.  Bank,  15  Colo.  22, 
24  Pac.  584,  holding  bank  not  charged  with  trust  in  favor  of  payee 
of  checks  drawn  against  drawer's  deposit  for  flour  sold  by  payee; 
Collins  v.  State,  33  Fla.  441,  15  South.  218,  holding  statute  forbidding 
use  of  deposited  moneys  by  banker,  applied  to  special  deposits  only, 
not  to  general  deposits,  raising  relation  of  debtor  and  creditor;  Ameri- 
can Exch.  Nat.  Bank  v.  Loretta  Gold  etc.  Min.  Co.,  165  III.  114,  56 
Am.  St.  Rep.  238,  46  N.  E.  206,  allowing  depositor  to  recover  deposit  for 
use  of  a  bank,  which  failed  before  depositary  notified  it  of  the  credit; 
Fletcher  v.  Sharpe,  108  Ind.  280,  9  N.  E.  144,  holding  administrators 


27  BANK  OF  THE  REPUBLIC  v.  MILLARD.    10  Wall.  152-158 

depositing  funds  with  bank  which  became  insolvent  not  entitled  to 
preference  over  other  creditors;  Lamb  v.  Morris,  118  Ind.  181,  4  L.  R.  A. 
112,  20  N.  E.  747,  holding  bank  could  not  apply  deposit  to  note  on 
which  depositor  was  a  surety;  Gregory  v.  Merchants'  Nat.  Bank,  171 
Mass.  69,  50  N.  E.  521,  holding  bill  to  obtain  money  deposited  by  order 
of  court,  not  maintainable,  unless  court  a  party;  Grammel  v.  Carmer, 
55  Mich.  203,  54  Am.  Rep.  364,  21  N.  W.  419,  holding  payee  of  draft  not 
entitled  to  preference  over  other  creditors  of  drawer;  Coleman  v.  Lips- 
comb, 18  Mo.  App.  448,  holding  deposit  of  another's  money  in  bank 
in  depositor's  name  made  latter  liable  on  failure  of  bank;  Corn  v. 
Cameron,  19  Mo.  App.  583,  holding  money  in  bank  taxable  only  at 
domicile  of  depositor;  Hawes  v.  Blackwell,  107  N.  C.  200,  22  Am.>St.  Rep. 
872,  12  S.  E.  246,  holding  holder  of  check  not  preferred  creditor  to 
amount  of  insolvent  drawer's  deposit;  Treasurer  of  Fayette  County  v. 
People's  &  Drover's  Bank,  47  Ohio  St.  522,  10  L.  R.  A.  201,  25  N.  E.  701, 
deducting  deposits  and  accounts  payable  from  list  of  bank's  credits  for 
taxation;  Covert  v.  Rhodes,  48  Ohio  St.  71,  27  N.  E.  95,  refusing  en- 
dorsee holding  draft,  recovery  against  assignee,  who  had  received  insol- 
vent drawee's  deposit;  Nichols  v.  State,  46  Neb.  718,  65  N.  W.  775, 
holding  cashier  not  liable  criminally  for  receiving  deposit  from  over- 
drawn depositor,  after  bank  insolvent;  Shute  v.  Hinman,  34  Or.  578, 
58  Pac.  883,  where  administrator  deposited  funds  in  bank  of  which  he 
was  president  and  it  failed;  Commercial  Nat.  Bank  v.  Henninger,  105 
Pa.  St.  500,  refusing  bank  recovery  against  indorser  of  notes,  which  it 
discounted,  where  maker's  deposit  covered  amount  of  notes;  Reiff  v. 
Mack,  160  Pa.  St.  269,  28  Atl.  701,  holding  pension  check,  deposited 
and  credited,  not  liable  to  attachment  by  creditor  of  pensioner;  Leap- 
hart  v.  Commercial  Bank  of  Columbia,  45  S.  C.  567,  55  Am.  St.  Rep.  80S, 
33  L.  R.  A.  702,  23  S.  E.  941,  holding  depository  issuing  certificates  for 
deposits,  not  a  trustee,  but  a  debtor;  Commercial  Bank  v.  Chilberg,  14 
Wash.  248,  53  Am.  St.  Rep.  874,  44  Pac.  264,  sustaining  garnishment 
on  bank,  where  checks  were  drawn  against  deposit  before  writ  levied, 
but  not  accepted;  Manufacturers'  Nat.  Bank  v.  Newell,  71  Wis.  315,  37 
N.  W.  422,  holding  bank  discounting  note  and  crediting  depositor's  ac- 
count which  balanced  in  his  favor,  not  a  purchaser  for  value;  Zinn  v. 
Mendel,  9  W.  Va.  592,  sustaining  demurrer  to  depositor's  declaration 
in  case  against  bank  directors. 

Distinguished  in  Farrington  v.  F.  E.  Fleming  Commission  Co.,  94 
Neb.  110,  47  L.  R.  A.  (N.  S.)  742,  142  N.  W.  299,  where  holder  has  paid 
maker  in  full  for  check,  deposit  is  not  subject  to  garnishment  at  suit 
of  another  creditor  of  maker;  St.  Louis  etc.  Ry.  Co.  v.  Johnston,  133 
U.  S.  574,  33  L.  Ed.  686,  10  Sup.  Ct.  392,  holding  sight  draft  did  not 
become  property  of  bank,  which  was  rather  agent  of  depositor,  for  col- 
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lection ;  Independent  Dist.  of  Boyer  v.  King,  80  Iowa,  500,  45  N.  W.  908, 
holding  deposit  by  treasurer  of  school  district  with  notice  that  it  was 
part  of  school  fund,  created  trust  which  district  could  enforce  against 
general  creditors ;  Iibby  v.  Hopkins,  104  U.  S.  308,  26  L.  Ed.  772,  hold- 
ing mortgagee  receiving  money  from  mortgagor  to  apply  on  debt,  a 
trustee  and  not  the  mortgagor's  creditor. 

General  deposit  as  a  loan.    Note,  19  Am.  Dec.  418,  419. 

Application  of  deposit  by  bank  to  depositor's  debt.    Note,  28  Am. 
Rep.  50. 

Check,  whether  assignment  of  fund.    Note,  19  Am.  St.  Rep.  611. 

Right  of  principal  to  deposit  made  by  agent  in  his  own  name.    Note, 
78  Am.  Dec  238. 

How  rights  of  bankers  are  affected  by  forgery.    Note,  3  E.  R.  0. 
745. 

There  is  no  privity  of  contract  between  holder  of  check  and  bank  on 
which  it  is  drawn,  and  he  cannot  sue  bank  for  refusing  payment  unless  it 
is  proved  to  have  been  accepted  by  bank  or  charged  to  drawer. 

Approved  in  Macy  v.  Roedenbeck,  227  Fed.  352,  draft  issued  by  bank 
in  usual  course  of  business  on  correspondent  bank  holding  collateral 
to  secure  drawer's  account  does  not  operate  as  equitable  assignment  of 
interest  in  collateral;  Eastern  Milling  etc.  Co.  v.  Eastern  Milling  etc. 
Co.,  146  Fed.  762,  holder  of  check  has  no  right  to  priority  of  payment, 
on  drawer's  subsequent  insolvency,  from  fund  due  from  bank;  Fortier 
v.  Delgado  Co.,  122  Fed.  606,  59  C.  C.  A.  180,  holding  checks  drawn 
upon  special  fund  acted  as  equitable  assignment  of  fund  as  against 
receiver;  Satterwhite  v.  Melczer,  3  Ariz.  167,  24  Pac.  185,  holding  bank 
not  liable  to  holder  of  check  drawn  by  general  depositor  where  drawer 
and  holder  claim  adversely;  Sims  v.  American  National  Bank,  98  Ark. 
8,  135  S.  W.  359,  where  drawee  bank  paid  draft  upon  forged  indorse- 
ment of  payee,  there  was  no  privity  of  contract  entitling  payee  to  sue 
drawee,  nor  was  payment  by  drawee  acceptance  releasing  drawer,  and 
purchaser  o£  draft  may  recover  from  drawer;  Pullen  v.  Placer  County 
Bank;  138  Cal.  173,  94  Am.  St  Rep.  23,  71  Pac.  84,  holding  bank  liable 
to  executors  for  paying  check  given  without  consideration  before,  but 
not  presented  until  after,  death;  Love  v.  Ardmore  Stock  Exchange,  5 
Ind.  Ter.  216,  217,  5  Ann.  Cag.  183,  67  L.  R.  A.  617,  82  S.  W.  726,  giving 
of  bank  check  for  certain  sum  in  ordinary  form  does  not,  without 
presentation,  constitute  assignment  of  that  amount  of  drawer's  funds; 
Allen  v.  Puritan  Trust  Co.,  211  Mass.  418,  L.  R.  A.  19150,  518,  97  N.  E. 
917,  bank  knowing  that  deposit  was  trust  fund  is  liable  for  amounts 
transferred  in  breach  of  trust  to  administrator's  individual  account  in 
settlement  of  overdrafts;  Glenngn  V.  Rochester  Trust  etc.  Co.,  209  N.  Y. 
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16,  Ann.  Oas.  1915A,  441,  52  L.  R.  A.  (N.  S.)  302, 102  N.  E.  539,  check 
upon  bank  is  mere  order  for  payment  of  money,  not  operating  as  assign- 
ment of  fund,  and  may  be  revoked  by  drawer;  Standard  Trust  Co.  v. 
Commercial  Nat.  Bank,  166  N.  C.  120,  81  S.  E.  1077,  in  action  against 
bank  upon  check,  evidence  was  sufficient  to  raise  question  for  jury  as 
to  bank's  implied  acceptance  by  failure  to  exercise  diligence  in  collec- 
tion ;  Perry  v.  Bank  of  Smithfield,  131  N.  C.  119,  42  S.  E.  552,  denying 
action  by  payee  against  bank  refusing  payment,  though  drawer  had 
sufficient  funds  on  deposit ;  Security  State  Bank  v.  State  Bank  of  Brant- 
ford,  31  N.  D.  459,  154  N.  W.  283,  bank  was  liable  on  checks  certified 
"good,  when  properly  indorsed,"  where  indorsement  was  "Security  State 
Bank,"  by  rubber  stamp;  Wood  v.  American  Nat.  Bank,  100  Va.  312, 
40  S.  E.  933,  reversing  judgment,  exemplary  damages  given  depositor, 
bank  failing  to  pay  check  properly  drawn ;  Westberg  v.  Chicago  etc.  Co., 
117  Wis.  592,  94  N.  W.  573,  holding  mere  retention  of  non-negotiable  bill 
of  exchange  by  drawee  not  acceptance,  in  absence  of  some  circumstances 
to  arouse  estoppel;  dissenting  opinion  in  Burton  v.  United  States,  196 
U.  S.  309,  49  L.  Ed.  491,  25  Sup.  Ct.  243,  majority  holding  allegation 
of  payment  at  St.  Louis  not  supported  by  evidence  that  checks  drawn  on 
St.  Louis  bank  were  received  in  Washington  and  deposited  in  bank 
there;  dissenting  opinion  in  Baldwin  Bank  of  Penn  Tan  v.  Smith,  215 
N.  T.  92,  109  N.  E.  143,  majority  holding  that  bank  becoming  holder  of 
note  and  sending  it  to  correspondent  bank  for  collection  makes  that  bank 
its  agent  and  cannot  recover  from  maker  upon  insolvency  of  second 
bank,  where  maker  had  instructed  bank  to  charge  note  to  his  account; 
First  Nat.  Bank  v.  Whitman,  94  U.  S.  344,  24  L.  Ed.  230,  refusing  payee 
of  check  drawn  by  treasurer  of  United  States,  recovery  against  bank; 
In  re  Smith,  22  Fed.  Cas.  406,  407,  holding  indorsee  of  check  not  entitled 
to  priority  over  funds  of  drawer's  bankrupt  estate,  as  funds  appro- 
priated for  his  benefit;  McGinnis  v.  Farrelly,  23  Blatchf.  469,  27  Fed. 
36,  holding  check  not  a  "cash  payment"  within  New  Jersey  statute  on 
special  partnerships;  Colorado  Nat.  Bank  v.  Boettcher,  5  Colo.  189,  40 
Am.  Rep.  143,  holding  transferee  could  not  sue  bank  on  check  retained 
by  it  for  six  days,  but  not  accepted;  Harrison  v.  Wright,  100  Ind.  520, 
522,  524,  541,  50  Am.  Rep.  809,  810,  812,  827,  holding  depositors  and  pur- 
chasers, holding  checks  drawn  by  insolvent  depositary  on  its  funds  in 
other  banks,  not  entitled  to  preference  over  general  creditors ;  Carr  v. 
Nat.  Security  Bank,  107  Mass.  49,  9  Am.  Eep.  9,  holding  drawee  not 
liable  to  action  by  payee  of  check  by  virtue  of  promise  to  drawer  to  pay 
his  drafts;  Adams  v.  Hackensack  etc.  Commission,  44  N.  J.  L.  647,  43 
Am.  Rep.  412,  holding  corporation  issuing  bonds  payable  at  bank  solvent 
at  their  maturity,  liable  upon  them  on  failure  of  bank;  Creveling  v. 
Bloomsbury  Nat.  Bank,  46  N.  J.  L.  257,  258,  50  Am  Rep.  418,  419,  fol- 
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lowing  rule;  Laclede  Bank  v.  Schuler,  120  U.  S.  514,  80  L.  Ed.  705,  7 
Sup.  Ct.  646,  holding  holder  of  check  could  not  sue  bank  where  other 
assignments  of  depositor's  funds  were  made  before  presentation  or  ac- 
ceptance; Fourth  Street  Bank  v.  Yardley,  165  U.  S.  643,  41  L.  Ed.  861, 
17  Sup.  Ct.  440,  holding  bank's  draft  against  its  reserve  fund  in  an- 
other city,  delivered  in  consideration  of  clearing-house  certificates,  an 
equitable  assignment  of  the  fund ;  Rosenthal  v.  Mastin  Bank,  17  Blatchf . 
321,  Fed.  Cas.  12,063,  refusing  to  allow  holder  for  value  of  draft  to 
recover  as  against  drawer's  creditors  under  subsequent  assignment  prior 
to  presentation  at  bank;  Boettcher  v.  Colorado  Nat.  Bank,  15  Colo.  22, 
24  Pac.  584,  holding  payee  of  check  for  flour  furnished  by  him,  could  not 
hold  bank  liable  as  trustee  of  drawer's  deposit ;  Georgia  Seed  Co.  v.  Tal- 
madge,  96  Ga.  257,  22  S.  E.  1002,  holding  bank  not  liable  to  payee  of 
checks  drawn  by  depositary  while  solvent,  where  deposits  used  to  cover 
debts  to  bank;  Griffin  v.  Kemp,  46  Ind.  175,  holding  declaration  against 
drawer  of  check,  not  alleging  notice  of  nonpayment  or  excuse,  demur- 
rable; State  ex  rel.  St.  Amand  v.  Bank  of  Commerce,  49  La.  Ann.  1078, 
22  South.  214,  refusing  payee  preference  on  check  not  presented  before 
failure  of  bank;  Gregory  v.  Merchants'  Nat.  Bank,  171  Mass.  69,  50 
N.  E.  521,  holding  bill  to  recover  money  deposited  in  favor  of  complain- 
ant by  order  of  court,  not  maintainable;  Grammel  v.  Carmer,  55  Mich. 
203,  204,  54  Am.  Rep.  364,  365,  21  N.  W.  419,  holding  payee  of  draft 
not  entitled  to  preference  over  other  creditors  of  drawer;  Brennan  v. 
Merchants  etc.  Nat.  Bank,  62  Mich.  347,  348,  28  N.  W.  882,  883,  refusing 
holder  of  paid  check  recovery  against  bank;  Commercial  Nat.  Bank  v. 
First  Nat.  Bank,  118  N.  C.  786,  54  Am.  St.  Rep.  754,  32  L.  R.  A.  714, 
24  S.  E.  524,  refusing  holder  of  check  not  payable  on  its  face  to  one  of 
the  indorsers,  recovery  against  the  drawee ;  Cincinnati  etc.  R.  R.  Co.  v. 
Bank,  54  Ohio  St.  68,  56  Am.  St.  Rep.  701,  31  L.  R.  A.  655,  42  N.  E.  701, 
refusing  payee  of  check  recovery  against  bank  holding  sufficient  funds 
of  drawer;  First  Nat.  Bank  v.  Shoemaker,  117  Pa.  St.  101,  2  Am.  St.  Rep. 
650,  11  Atl.  306,  refusing  payee  of  check  recovery  against  bank  holding 
sufficient  funds  of  drawer  to  pay  it;  Commercial  Bank  of  Tacoma  v. 
Chilberg,  14  Wash.  248,  53  Am.  St.  Rep.  874,  44  Pac.  264,  sustaining 
garnishment  of  bank  levied  after  checks  drawn  against  deposit,  but 
before  acceptance;  Greenfield  Sav.  Bank  v.  Stowell,-123  Mass.  202,  25 
Am.  Rep.  72,  holding  joint  makers  of  note  raised  by  other  maker,  not 
liable  to  bona  fide  purchaser ;  Woods  v.  Ayres,  39  Mich.  351,  33  Am.  Rep. 
400,  holding  successors  of  firm  owning  claim  against  defendants  for 
lumber,  not  liable  to  setoff  by  defendants  against  original  firm,  for 
breaking  log-jam  under  statute  of  1863,  the  act  imposing  no  contractual 
liability ;  dissenting  opinion  in  Pickle  v.  Muse,  88  Tenn.  394,  17  Am.  St. 
Rep.  907,  7LR.A.  96,  12  S.  W.  922,  majority  allowing  payee  recovery 
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against  bank  claiming  to  have  paid  him  check  where  it  had  been  charged 
to  drawer's  account ;  Thompson  v.  Sioux  Falls  Nat.  Bank,  150  U.  S.  244, 
37  L.  Ed.  1068,  14  Sup.  Ct.  99,  and  Planters'  Bank  v.  Merritt,  7  Heisk. 
199,  both  holding  checkholder  has  no  remedy  against  drawee  willfully 
refusing  payment;  dissenting  opinion  in  House  v.  Kountze,  17  Tex.  Civ. 
App.  406,  43  S.  W.  563,  majority  refusing  holder  of  unaccepted  check 
right  of  action  against  drawee. 

Distinguished  in  Crisp  v.  State  B*nk,  32  N.  D.  271,  155  N.  W.  80, 
payee  of  check  may  ratify  delivery  to  person  intercepting  check  without 
ratifying  forged  indorsement,  and  may  maintain  action  of  trover  against 
bank  for  conversion ;  Walters  Nat.  Bank  v.  Bantock,  41  Okl.  159,  L.  R.  A. 
19150,  531,  137  Pac.  720,  where  depositor  of  trust  fund  draws  check 
for  amount  and  places  check,  indorsed  "in  escroe"  by  cashier,  in  escrow 
to  secure  completion  of  sale,  and  check  is  later  delivered,  transaction 
operates  as  equitable  assignment  of  fund;  German  Saw  Inst.  v.  Adae, 
1  McCrary,  503,  8  Fed.  107,  holding  payee  of  check  interpleaded  by  de- 
positary with  drawer  entitled  to  payment  out  of  deposit;  Schuler  v. 
Laclede  Bank,  27  Fed.  425,  allowing  payee  of  check  by  insolvent  drawer 
to  sue  bank,  as  equitable  assignee  of  amount  drawn  for;  Van  Allen  v. 
American  Nat.  Bank,  52  N.  Y.  4,  holding  principal  could  recover  moneys 
deposited  by  agent;  Seventh  Nat.  Bank  v.  Cook,  73  Pa.  St.  485,  13 
Am.  Rep.  752,  allowing  payee  to  recover  from  depositary  amount  of 
check,  charged  by  depositary  against  drawer,  fraudulently  collected  by 
payee's  clerk;  Saylor  v.  Bushong,  100  Pa.  St.  27,  45  Am.  Rep.  353,  allow- 
ing payee  of  check  rejected  by  insolvent  bank  to  recover  where  bank 
settling  with  depositor  deducted  amount  of  check ;  Northumberland  Bank' 
v.  McMichael,  106  Pa.  St.  464,  51  Am.  Rep.  529,  allowing  holder  of  check 
to  recover  from  bank  under  finding  by  jury  that  retention  for  five  days 
constituted  acceptance;  Gordon  v.  Miichler,  34  La.  Ann.  608,  610,  hold- 
ing that  under  local  code,  check,  presentation,  protest  and  notice  worked 

.  assignment  of  deposit ;  Pickle  v.  Muse,  88  Tenn.  385,  386, 17  Am.  St.  Rep. 

*  903,  905,  7  L.  R.  A.  94,  95,  12  S.  W.  920,  921,  allowing  payee  recovery 
against  bank  claiming  to  have  paid  him  check,  where  it  had  been  charged 
to  drawer's  account;  Bank  v.  Carter,  88  Tenn.  287,  12  S.  W.  547,  holding 
payee  of  check  liable  on  his  indorsement  where  payment  refused  by 
drawee;  dissenting  opinion  in  Boettcher  v.  Colorado  Nat.  Bank,  15  Colo. 
23,  24  Pac.  584,  majority  holding  deposit  not  a  trust  fund  for  payee 
of  check  drawn  for  flour  furnished  by  payee  to  depositor;  Grammel  v. 
Carmer,  55  Mich.  214,  21  N.  W.  424,  majority  holding  rights  of  payee 
not  superior  to  other  creditors'  rights  against  assignee  of  drawer. 

Denied  in  Fonner  v.  Smith,  31  Neb.  109,  28  Am.  St.  Rep.  511,  11 
L.  R.  A.  529,  47  N.  W.  632,  holding  bank  liable  to  payee  of  check,  where 
drawer  had  sufficient  funds  at  time  of  presentation;  Mc Grade  v.  German 
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Say.  Inst.,  4  Mo.  App.  335,  allowing  holder  to  sue  bank  refusing  to  pay 
check  where  drawer  in  funds. 

Certified  checks — Liability  of  bank.    Note,  89  Am.  Dec.  442. 

Check,  relation  between  holder  and  drawee.    Note,  9  Am.  Rep.  9. 

Right  of    holder  to  sue    for   refusing  to    honor  check.    Note,  19 
Am.  Dec.  422. 

Check,  whether  assignment  of  fund.    Note,  19  Am*  St.  Rep.  610. 

Right  of  action  by  payee  of  check  before  acceptance  by  drawee. 
Note,  22  Am.  Rep.  186. 

Right  of  action    against    drawee  of   unaccepted  check.    Note,  85 
Am.  Rep.  2S8. 

Action  by  payee  against  drawee  of  unaccepted    check.    Note,  45 
Am.  Rep.  855. 

Suit  by  holder  of  unaccepted  check  or  draft.    Note,  57  Am.  Dec. 
466. 

Right  of  action  upon  of  holder  of  check  against  drawee.    Note, 
96  Am.  Dec.  132, 133. 

Right  of  a  depositor  is  a  chose  in  action  and  his  check  does  not  trans- 
fer the  debt  or  give  a  lien  to  a  third  person  without  assent  of  depositary. 

Approved  in  Basket  v.  Hassell,  107  U.  S.  613,  27  L.  Ed.  504,  2  Sup.  Ct. 
421,  holding  transfer  of  certificate  of  deposit,  to  take  effect  on  death 
of  indorser,  not  a  transfer  of  title;  In  re  Smith,  22  Fed.  Cas.  406,  407, 
408,  holding  indorsement  of  check  not  an  assignment  of  fund  deposited 
and  indorsee  not  entitled  to  priority  against  indorsees  bankrupt  estate; 
Fourth  Street  Nat.  Bank  v.  Yardley,  55  Fed.  850,  holding  draft  on  re- 
serve fund  of  drawer  in  another  city,  to  meet  clearing-house  indebted- 
ness, not  an  equitable  assignment  of  fund  as  against  receiver  of  drawer; 
Harrison  v.  Wright,  100  Ind.  520,  522,  524,  541,  50  Am.  Rep.  809,  810, 
812,  827,  holding  checks  issued  to  depositors  and  purchasers  by  insolvent 
depositary  not  an  assignment,  of  its  funds  in  other  banks,  to  holders; 
Dickinson  v.Coates,  79  Mo.  252,  49  Am.  Rep.  230,  holding  holder  of 
insolvent's  check  not  entitled  to. priority  out  of  insolvent's  funds  in 
hands  of  drawee;  Aetna  Nat.  Bank  v.  Fourth  Nat.  Bank  of  New  York, 
46  N.  Y.  87,  7  Am.  Rep.  317,  holding  indorsee  of  note  payable  at  de- 
positor's bank,  holding  sufficient  funds,  could  not  recover  against  bank 
where  at  maturity  deposit  exhausted;  Strain  v.  Gourdin,  2  Woods,  383, 
Fed.  Cas.  13,521,  holding  checks  against  insolvent  depositaries  not  ad- 
missible to  prove  appropriation  by  depositors  of  funds  before  bank- 
ruptcy; Essex  Co.  Nat.  Bank  v.  Bank  of  Montreal,  7  Biss.  199,  Fed.  Cas. 
4532,  holding  bank  receiving  check  for  collection,  accepting  certification 
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instead  of  cash,  liable  to  owner;  Grammel  v.  Carmer,  55  Mich.  204,  54 
Am.  Rep.  365,  21  N.  W.  419,  holding  payee  of  draft  not  entitled  to 
preference  over  other  creditors  of  drawer;  Cincinnati  etc.  R.  R.  Co.  v. 
Metropolitan  Nat.  Bank,  54  Ohio  St.  68,  56  Am.  St.  Rep.  701,  31  L.  R.  A. 
855,  42  N.  E.  701,  refusing  holder  recovery  against  bank  having  sufficient 
funds  of  drawer  to  meet  check;  Commercial  Bank  of  Tacoma  v.  Chil- 
berg,  14  Wash.  248,  53  Am,  St.  Rep.  874,  44  Pac.  264,  holding  deposit 
drawn  against,  subject  to  garnishment  before  checks  accepted;  Imboden 
v.  Perrie,  13  Lea,  506,  holding  judgment  creditor 's  rights  under  garnish- 
ment on  debtor's  deposit  superior  to  those  of  payee  of  check  drawn  on 
day  on  which  attachment  levied. 

Distinguished  in  In  re  Smith,  22  Fed.  Cas.  410,  holding  drafts  on 
proceeds  of  a  certain  note  gave  holders  an  interest  in  the  proceeds  and 
a  preference  thereto  over  assignee  in  bankruptcy ;  Seligman  v.  Wells,  17 
Blatchf.  411,  412,  1  Fed.  302,  303,  allowing  holder  of  draft  against  a 
specific  fund  to  recover  from  drawer's  trustees  in  bankruptcy  to  whom 
drawee  transferred  fund;  German  Sav.  Inst.  v.  Adae,  8  Fed.  107,  hold- 
ing check  as  between  drawer  and  payee  an  assignment  of  funds  in  bank ; 
Van  Alen  v.  American  Nat.  Bank,  52  N.  T.  4,  holding  title  to  funds 
deposited  by  agent  was  .in  principal ;  Qordon  v.  Muchler,  34  La.  Ann. 
608,  610,  holding  under  local  code,  check,  presentation,  protest  and  notice 
worked  assignment  of  deposit;  National  Park  Bank  v.  Levy,  17  R.  I. 
750,  19  L.  R.  A.  478,  24  Atl.*  779,  holding  drawer  of  check  in  favor  of 
B.,  his  creditor,  became  the  debtor  of  bank  in  which  B.  deposited  the 
check ;  dissenting  opinion  in  Grammel  v.  Carmer,  55  Mich.  214,  21  N.  W. 
424,  majority  holding  that,  as  against  assignee  of  drawer,  payee  had  no 
rights  superior  to  other  creditors. 

Check  as   equitable   assignment   and  duty  of   bank  to  pay  same. 
Note,  3  E.  R.  0.  760,  761,  762. 

Check  drawn  on  a  public  depositary  In  favor  of  a  public  creditor  Is 
commercial  paper,  subject  to  laws  governing  rights  of  private  persons. 

■ 

Approved  in  McCann  v.  Randall,  147  Mass.  88,  9  Am.  St.  Rep.  672, 
17  N.  E.  82,  holding  United  States  treasury  draft  subject  to  attachment 
in  equity,  by  payee;  Planters'  Bank  v.  Merrill,  7  Heisk.  191,  holding 
draft  a  bill  of  exchange. 

Check  as  payment.    Note,  54  Am.  Rep.  782. 

Gift  causa  mortis.    Note,  48  Am.  Rep.  510. 

Check  as  gift  causa  mortis.    Note,  56  Am.  Rep.  253. 

What  constitutes  an  equitable  assignment.    Note,  10  E.  R.  0.  425. 
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10  Wall.  158-172,  19  L.  Ed.  926,  DEAN  v.  NELSON. 

Condition  in  sale  of  stock,  payable  out  of  quarterly  dividends  thereon, 
that  in  default  of  payment  the  whole  amount  should  be  due  ip  not  a  penalty, 
but  of  the  substance  of  the  contract. 

Approved  in  Mullen  v.  Gooding  Implement  &  Hardware  Co.,  20  Idaho, 
353,  118  Pac.  668,  stipulation  in  mortgage  for  declaring  principal  of 
note  due  and  payable  upon  nonpayment  of  interest,  was  not  penalty 
or  forfeiture,  but  part  of  substance  of  contract. 

After  President's  proclamation  of  1861,  prohibiting  commercial  inter- 
course, foreclosure  proceedings  within  Union  lines,  after  publication  to 
mortgagors  within  Confederate  lines,  which  they  could  not  leave,  were  void. 

Approved  in  Green  v.  Alexander,  7  D.  C.  154,  sale  of  property  in  city 
of  Washington  under  defaulted  trust  deed,  while  owner  was  within  Con- 
federate lines,  was  set  aside ;  Lasere  v.  Rochereau,  17  Wall.  439,  21  L.  Ed. 
695,  ruling  similarly  on  similar  facts  as  in  main  case ;  Perkins  v.  Rogers, 
35  Ind.  139,  9  Am,  Rep.  650,  holding  statute  of  limitations  in  action  by 
citizen  of  Louisiana  against  citizen  of  Indiana  suspended  from  August 
16,  1861,  to  August  20,  1866;  Penny  wit  v.  Foote,  27  Ohio  St.  626,  22 
Am.  Rep.  357,  holding  judgment  by  Arkansas  court  against  citizen  of 
Ohio,  begun  before  war  and  tried  after  secession,  void ;  Dorr  v.  Gibboney, 
3  Hughes,  389,  Fed.  Cas.  4006,  holding  decree  in  attachment  proceedings 
in  Virginia,  on  publication  of  notice  to  citizen  of  loyal  State,  void; 
Kimball  v.  Taylor,  2  Woods,  41,  Fed.  Cas.  7775,  holding  sale  in  New 
Orleans  under  order  of  seizure  and  sale  of  property  of  debtor  confined 
within  Confederate  lines,  void;  Johnson  v.  Robertson,  34  Md.  174,  hold- 
ing foreclosure  on  notice  by  publication  to  mortgagor  who  was  an  officer 
in  Confederate  army,  void ;  McVeigh  v.  Bank  of  Old  Dominion,  26  Gratt. 
840,  843,  holding  notice  of  dishonor  left  at  indorsees  house  in  Alex- 
andria when  he  was  absent  in  Confederate  lines,  void;  Walker  v.  Beau- 
chler,  27  Gratt.  521,  holding  deed  of  trust  to  secure  note,  maker  of  which 
removed  to  Confederate  lines,  unenforceable  during  war,  and  sale  in- 
valid; Fairfax  v.  Alexandria,  28  Gratt.  37,  holding  condemnation  pro- 
ceedings upon  notice,  void  as  to  bonds  owned  by  resident  of  South; 
Dorr  v.  Rohr,  82  Va.  362,  3  Am,  St.  Rep.  108,  holding  attachment  pro- 
ceedings in  action  on  contract  against  citizen  in  North,  did  not  stop 
running  of  statute  of  limitations;  Grin  nan  v.  Edwards,  21  W.  Va.  362, 
363,  364,  holding  sale  on  vendor's  bill,  to  pay  unpaid  purchase  money, 
due  during  war  from  vendee  within  Confederate  lines,  void;  Haymond 
v.  Camden,  22  W.  Va.  193,  195,  202,  holding  suit  by  attachment  and 
notice  in  court  within  Federal  lines  void,  against  defendant  residing 
within  Confederate  lines;  Sturm  v.  Fleming,  22  W.  Va.  420,  holding 
judgment  in  action  in  trespass  in  Federal  court,  with '  attachment  and 
publication  of  notice,  against  defendant  within  Confederate  lines,  void; 
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Hall  v.  Hall,  30  W.  Va.  789,  5  S.  E.  265,  holding  owner  not  liable  to 
claimant  in  possession,  releasing  liens  for  costs  from  judgments,  void, 
because  rendered  while  owner  within  Confederate  lines;  Ogden  v.  Uni- 
versity, 49  La.  Ann.  192,  21  South.  686,  arguendo;  dissenting  opinion 
in  Burbank  v.  Conrad,  96  U.  S.  305,  24  L.  Ed.  728,  majority  holding  pur- 
chaser from  United  States  under  condemnation  proceedings,  acquired 
only  estate  offender  actually  possessed,  not  what  records  erroneously 
showed,  because  of  unrecorded  transfer  between  rebels ;  dissenting  opin- 
ion in  De  Jarnette  v.  De  Giverville,  56  Mo.  460,  461,  majority  holding 
sale  under  trust  deed  to  secure  note,  maturing  while  maker  voluntarily 
in  South,  valid. 

Distinguished  in  Ludlow  v.  Ramsey,  11  Wall.  589,  20  L.  Ed.  219,  hold- 
ing attachment  proceedings  valid  against  one  voluntarily  remaining 
within  Confederate  lines;  University  v.  Finch,  18  Wall.  110,  21  L.  Ed. 
821,  sustaining  sale  under  trust  deed  during  war  by  citizens  of  loyal 
State  against  grantors,  residing  in  insurrectionary  State;  Foreman  v. 
Carter,  9  Kan.  679,  holding  foreclosure  proceedings  valid  against  volun- 
tary absentee  in  southern  State;  Deitrich  v.  Lang,  11  Kan.  644,  holding 
foreclosure  proceedings  on  service  by  publication  during  war  valid 
against  defendant  voluntarily  residing  in  southern  State;  Newcomb  v. 
Neweomb,  13  Bush,  570,  579,  26  Am.  Rep.  234,  241,  holding  decree  of 
divorce  against  wife  while  confined  in  an  insane  asylum,  rendered  on 
publication  of  notice,  no  defense  to  an  action  for  dower;  Seymour  v. 
Bailey,  66  111.  295 ;  sustaining  jurisdiction  of  Illinois  courts  to  foreclose 
mortgage  in  1862,  on  property  in  that  State,  against  citizen  of  Alabama, 
served  by  publication  of  process;  Thomas  v.  Mahone,  9  Bush,  118,  123, 
sustaining  title  under  execution  issued  during  his  absence,  against 
debtor,  leaving  State  voluntarily,  to  join  Confederate  army;  Dorsey 
v.  Thompson,  37  Md.  44,  holding  publication  of  notice  of  sale  binding 
on  defendant  voluntarily  absent  from  State,  in  the  Confederate  army; 
De  Jarnette  v.  De  Giverville,  56  Mo.  447,  449,  sustaining  sale  under  trust 
deed  to  secure  note  where  maker  voluntarily  absented  himself  in  the 
South ;  Dryden  v.  Stephens,  19  W.  Va.  13,  holding  sale  under  trust  deed 
valid  against  resident  of  county. controlled  by  Federal  army. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  631,  632. 

Service    of    process    constituting    due    process  of    law.    Note,  50 
L.  R.  A.  600. 

Alien  enemies  as  litigants.    Note,  5  B.  R.  0.  598. 

Miscellaneous.  Cited  in  Price  v.  Foreman,  12  Fed.  803;  Newcomb  v. 
Newcomb,  13  Bush,  571,  26  Am.  Rep.  235. 


\ 


10  Wall.  173-192        NOTES  ON  U.  S.  REPORTS.  36 

r 

10  Wall.   173-176,   19  L.  Ed.  929,  DOWNHAM  7.  ALEXANDRIA  OITT 
COUNCIL. 

Municipal  ordinance  imposing  license  tax  on  beer  brought  into  Alex- 
andria for  sale  does  not  interfere  with  commerce  between  foreign  States 
nor  does  it  Impair  privileges  of  citizens  of  other  States,  it  not  appearing 
that  the  beer  was  manufactured  in  another  State. 

Approved  in  State  v.  Parker  Distilling  Co.,  236  Mo.  301,  139  S.  W. 
477,  statute  imposing  license  on  manufacturers  and  dealers  in  intoxicat- 
ing liquors,  except  wines  and  spirits  produced  from  grapes  and  fruits 
of  this  State,  is  valid ;  United  States  v.  Cohn,  2  Ind.  Ter.  491,  52  S.  W. 
44,  prohibition  of  sale  of  malt  in  Indian  Territory  was  not  unreasonable 
exercise  of  police  power  of  Congress;  dissenting  opinion  in  Leisy  v. 
Hardin,  135  U.  S.  129,  34  L.  Ed.  139,  10  Sup.  Ct.  691,  majority  holding 
statute  prohibiting  sale  of  liquor  except  for  certain  purposes,  uncon- 
stitutional as  to  importer  selling  in  the  original  and  unbroken  package. 

Constitutionality  of  State  regulations  of  interstate  commerce.  Note, 
27  Am.  St.  Rep.  559. 

Question  whether  a  merchants9  license  authorized  them  to  deal  in  beer 
under  municipal  ordinances  involves  construction  of  local  statutes  and  raises 
no  Federal  question  reviewable  by  Supreme  Court. 

Approved  in  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S. 
cxxiii,  Appx.,  21  L.  Ed.  951,  majority  dismissing  writ  of  error  directed 
to  judge  of  Corporation  Court  of  Alexandria  instead  of  Virginia  Court 
of  Appeals. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  I*  B.  A.  471. 

10  Wall.  176-192,  19  L.  Ed.  909,  MEMPHIS  ETC.  B.  B.  CO.  V.  BEEVES. 

General  exception  is  sufficient  where  errors  in  charge  are  clearly  ap- 
parent. 

Approved  in  Pritchett  v.  Sullivan,  182  Fed.  484,  104  C.  C.  A.  624, 
where  instruction  states  specific  proposition  of  law  on  particular  sub- 
ject, general  exception  is  sufficient;  Snyder  v.  Viola  Min.  etc.  Co.,  3 
Idaho,  30,  31,  26  Pac.  128,  considering  exception  where  charge  as  to 
negligence  clearly  erroneous;  Snyder  v.  Viola  Min.  etc.  Co.,  2  Idaho. 
773,  774,  26  Pac.  128,  holding  charge  as  to  negligence  clearly  erroneous 
and  reviewable  on  general  exception. 

Where  a  carrier  shows  that  loss  was  caused  by  act  of  God,  such'  as  a 
flood,  he  need  not  prove  affirmatively  that  his  negligence  did  not  contribute 
to  loss,  burden  of  proof  being  on  other  party. 
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Approved  in  The  Cape  Charles,  198  Fed.  351,  where  damage  to 
schooner's  cargo  was  due  to  act  of  God,  burden  of  proving  negligence 
was  upon  libelant;  Washburn-Crosby  Co.  v.  William  Johnston  &  Co., 
125  Fed.  274,  60  C.  C.  A.  187,  holding  shipper  bound  to  prove  loss 
through  carrier's  fault,  bill  of  lading  excepting  carrier  for  all  loss,  ex-^ 
cepting  negligence;  Gleeson  v.  Virginia  Midland  R.  Co.,  5  Mackey 
(D.  C),  363,  365,  in  action  for  injury  by  passenger  against  carrier,  where 
accident  was  shown  to  be  due  to  act  of  God,  burden  of  proof  of  negli- 
gence is  upon  plaintiff;  National  Rice  Milling  Co.  v.  New  Orleans  etc. 
R.  Co.,  132  La.  634,  Ann.  Gas.  1914D,  1099,  61  South.  715,  burden  of  . 
proof  was  upon  plaintiff  to  show  that  loss  caused  by  flood  could  Jiave 
been  averted  by  exercise  of  reasonable  care,  and  plaintiff  not  sustaining 
burden  action  was  dismissed ;  Yazoo  etc.  R.  Co.  v.  Hughes,  94  Miss.  248, 
22  L.  R.  A.  (N.  S.)  975,  47  South.  664,  in  action  against  warehouseman 
for  loss  of  goods  destroyed  by  fire,  burden  is  on  bailee  to  prove  negli- 
gence of  bailor;  Hurck  v.  Missouri  Pac.  Ry.  Co.,  252  Mo.  48,  158  S.  W. 
583,  plaintiff  showing  that  injury  was  due  to  derailment  of  train  due 
to  carrier's  negligence  made  out  prima  facie  case,  and-  burden  was 
on  defendant  to  show  that  accident  was  due  to  act  of  God;  Galveston 
etc.  Ry.  Co.  v.  Crier,  45  Tex.  Civ.  437,  100  S.  W.  1179,  in  action  for 
'Injuries  to  passenger  by  derailment  of  train  caused  by  cyclone,  burden 
was  on  plaintiff  to  show  defendant's  negligence;  Mayor  v.  Oregon  Short 
Line  R.  R.  Co.,  21  Utah,  145,  59  Pac.  523,  refusing  to  presume  negli- 
gence where  passenger  injured  through  upsetting  of  car;  Herring  v.  ^ 
Chesapeake  etc.  R.  R.,  101  Va.  784,  45  S.  E.  324,  holding  carrier,  not 
liable  for  injury  to  shipment  of  horses  caused  by  severe  storm  during 
transit;  Topping  v.  Great  Northern  Ry.  Co.,  81  Wash.  172,  L.  R.  A. 
1915F,  1174,  142  Pac.  427,  where  passenger  is  killed  in  wreck  caused  by 
avalanche,  burden  is  on  plaintiff,  in  suit  for  wrongful  death,  to  allege 
and  prove  intervening  negligence  by  carrier;  dissenting  opinion  in 
Southern  Pac.  Co.  v.  Yeargin,  109  Fed.  443,  48  C.  C.  A.  497,  court  hold- 
ing question  for  jury  to  determine  contributory  cause  of  accident ;  Union 
Ins.  Co.  v.  Shaw,  2  Dill.  23,  Fed.  Cas.  14,366,  holding  owner  of  cargo  de- 
stroyed by  fire  failed  to  prove  affirmatively  that  carrier  was  negligent; 
Lamb  v.  Camden  etc.  Transp.  Co.,  46  N.  Y.  279,  289,  7  Am.  Rep.  330, 
holding  carrier  exempted  from  liability  for  loss  by  fire  not  liable  unless 
negligence  affirmatively  shown;  Witting  v.  St.  Louis  etc.  Ry.  Co.,  101 
Mo.  639,  20  Am.  St.  Rep.  640,  10  L.  R.  A.  604,  14  S.  W.  745,  holding 
burden  of  proof  of  carrier's  negligence  on  plaintiff  shipping  soda- 
fountain  at  owner's  risk  of  breakage;  Turner  v.  Haar,  114  Mo.  347,  21 
S.  W.  739,  holding  evidence  that  building  fell  because  of  violent  storm 
cast  on  plaintiff  burden  of  proving  owner's  negligence ;  American  Brew- 
ing Assn.  v.  Talbot,  141  Mo.  681,  64  Am.  St.  Rep.  641,  42  S.  W.  681, 
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holding  plaintiffs  storing  malt  in  warehouse  damaged  by  flood  had  bur- 
den of  proving  warehousemen  negligent;  Gillespie  v.  St.  Louis  etc.  Ry. 
Co.,  6  Mo.  App.  558,  holding  injured  passenger  had  burden  of  proof 
as  to  carrier's  negligence  in  accident  caused  by  rails  caving  in  after  an 
unusual  rainstorm;  Witting  v.  St.  Louis  etc.  Ry.  Co.,  28  Mo.  App.  Ill, 
holding  shipper  of  marble  "at  owner's  risk  of  breakage1'  had  burden 
of  affirmatively  proving  carrier's  negligence;  Louisville  etc.  Ry.  Co.  v. 
Manchester  Mills,  88  Tenn.  661,  14  S.  W.  316,  holding  carrier  exempted 
from  liability  for  loss  by  fire,  not  liable  in  absence  of  affirmative  proof 
of  negligence ;  Schaller  v.  Chicago  etc.  R.  R.  Co.,  97  Wis.  39,  71  N.  W. 
1044,  holding  carrier,  exempted  by  bill  of  lading,  not  liable  for  loss  by 
fire  where  negligence  not  proven. 

Distinguished  in  National  Rice  Milling  Co.  v.  New  Orleans  etc.  R.  Co., 
132  La.  649,  Ann.  Cas.  1914D,  1099,  61  South.  724,  725,  726,  majority 
holding  that  burden  of  proof  was  on  carrier  that  loss  was  occasioned 
by  inevitable  accident  and  that  this  included  proof  that  it  was  free  from 
fault ;  Deaver-Jeter  Co.  v.  Southern  Ry.  Co.,  95  S.  C.  487,  79  S.  E.  710, 
in  action  against  delivering  carrier  for  damages  for  destruction  of  goods, 
burden  was  on  defendant  to  show  loss  was  caused  by  act  of  God  and 
without  fault  of  defendant ;  Read  v.  St.  Louis  etc.  R.  R.  Co.,  60  Mo.  206, 
holding  carrier  setting  up  excuse  for  delay  in  shipping  potatoes  lost  by 
frost  had  burden  of  proving  sufficiency  of  excuse ;  Davis  v.  Wabash  etc. 
Ry.  Co.,  89  Mo.  353,  1  S.  W.  330,  holding  that  carrier  had  burden  of 
disproving  negligence  where  prima  facie  case  showed  act  of  God  and 
contributory  negligence  of  carrier. 

Liability  for  loss  occasioned  partly  by  act  of  God  and  partly  by 
other  means.    Note,  97  Am.  Dec.  411. 

Presumption  as  to  vessel  never  heard  from.  Note,  41  Am.  Dec. 
290. 

Burden  of  proof  where  defense  in  action  for  loss  or  injury  to  goods 
during  carriage  is  act  of  God  or  vis  major.  Note,  29  L  E.  A. 
(N.  S.)  665. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  R.  A.  1915D, 
655. 

Where  carriers  find  themselves  in  peril  by  inevitable  accident,  law 
requires  of  them  ordinary  care  which  prudent  men  of  business  exhibit  in 
matters  of  interest  to  them. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tcnn.  371,  79  S.  W. 
1036,  following  rule;  New  Orleans  etc.  R.  R.  Co.  v.  National  Rice  Mill- 
ing Co.,  234  U.  S.  83,  58  L.  Ed.  1225,  34  Sup.  Ct.  726,  where  initial  car- 
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rier  sets  up  Carmack  Amendment  and  denies  negligence,  but  State  court 
finds  from  conflicting  evidence  that  loss  was  caused  by  negligence  of 
connecting  carrier,  judgment  rests  on  that  finding,  and  Supreme  Court 
has  no  jurisdiction  to  review;  The  Cape  Charles,  198  Fed.  350,  damage 
to  cargo  of  hay  and  corn  caused  by  heavy  wind  and  snowstorm  was  duo 
to  act  of  God,  and  not  to  negligence  of  captain  and  owner  of  schooner; 
The  City  of  Boston,  159  Fed.  266,  vessel  was  not  liable  for  injury  result- 
ing from  errors  of  judgment  of  those  in  charge  in  emergency,  where 
utmost  exertions  were  made  to  avert  injury;  Hunter  v.  Ricke,  127  Iowa, 
111,  102  N.  W.  827,  applying  rule  where  horse  in  charge  of  liveryman 
was  burned  in  fire;  Jones  v.  Minneapolis  etc.  Ry.  Co.,  91  Minn.  231, 
97  N.  W.  893,  holding  where  cattle  train  caught  in  blizzard  and  cattle 
frozen,  carrier  not  liable;  Holladay  v.  Kennard,  12  Wall.  259,  20  L.  Ed. 
392,  holding  carrier  required  to  use  ordinary  prudence  in  an  attack  by 
Indians;  Robinson  v.  Memphis  etc.  R.  R.  Co.,  16  Fed.  64,  stating  rule 
inaccurately  holding  carrier  liable  for  failure  to  notify  consignee  of 
seizure  under  legal  process;  Caldwell  v.  Southern  Express  Co.,  1  Flipp. 
88,  Fed.  Cas.  2303,  holding'  carrier  liable  for  loss  of  bank  notes  captured 
by  Union  forces;  Little  Rock  etc.  Ry.  Co.  v.  Talbot,  47  Ark.  105,  14 
S.  W.  472,  holding  carrier  exempting  himself  from  loss  by  fire  bound 
to  use  only  ordinary  care;  Maxwell  v.  Southern  Pac.  R.  R.  Co.,  48  La. 
Ann.  402,  19  South.  294,  holding  carrier,  exempted  from  liability  for 
loss  by  fire,  liable  where  fire  caused  by  its  servants ;  Nashville  etc.  R.  R. 
Co.  v.  David,  6  Heisk.  264, 19  Am.  Rep.  596,  holding  instruction  charging 
railroad  with  loss  by  flood  unless  it  used  "all  diligence  which  human 
sagacity  could  suggest"  erroneous;  Gillespie  v.  St.  Louis  etc.  Ry.  Co., 
6  Mo.  App.  559,  holding  carrier  not  bound  to  use  highest  degree  of  fore* 
sight  to  prevent  derailing  of  train  where  ties  undermined  by  storm; 
Davis  v.  Wabash  etc.  Ry.  Co.,  13  Mo.  App.  455,  holding  carrier  liable 
for  damage  by  flood  to  freight  not  removed  by  ordinary  exercise  of 
prudence;  Black  v.  Chicago  etc.  R.  R.  Co.,  30  Neb.  206,  46  N.  W.  430, 
holding  carrier  not  liable  for  damage  to  hogs  left  in  cars  blockaded  by 
snowstorm. 

Distinguished  in  Grier  v.  St.  Louis  etc.  Ry.  Co.,  108  Mo.  App.  570, 
84  S.  W.  159,  in  trover  against  carrier  for  failure  to  deliver  goods,  de- 
livery by  consignor  and  failure  to  deliver  to  consignee  establishes  prima 
facie  case. 

Carrier's  liability  for  loss  or  deterioration  of  goods  by  delay.    Note, 
11  Am,  St  Rep.  362,  363. 

Where  tobacco  is  delayed  in  transportation  by  act  of  carrier,  and  while 
delayed  is  destroyed  by  flood,  latter  is  the  proximate  cause  of  loss,  and 
carrier  is  not  liable. 


s 
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Approved  in  Cole  v.  German  Savings  &  Loan  Soc,  124  Fed.  122,  63 
L.  R.  A.  416,  59  C.  C.  A.  593,  holding  defendant  not  liable  for  injuries 
received  by  elevator  proximately  caused  by  stranger  opening  door;  The 
Startle,  115  Fed.  560,  applying  rule  where  tug  started  with  tow  after 
appointed  time  and  with  unfavorable  tide ;  Rodgers  v.  Missouri  Pac.  Ry. 
Co.,  75  Kan.  232,  234, 121  Am.  St.  Rep.  416, 12  Ann.  Gas.  441, 10  L.  R.  A. 
(N.  S.)  658,  88  Pac.  888,  889,  negligent  delay  of  carrier  in  moving  goods 
will  not  render  it  liable  for  destruction  of  goods  by  act  of  God  after 
arrival  at  destination,  but  before  delivery;  Lewis  v.  Chesapeake  etc.  Ry. 
Co.,  47  W.  Va.  662,  35  S.  E.  910,  holding  steamship  company  liable  for 
lumber  delivered  upon  pier  destroyed  through  fire ;  dissenting  opinion  in 
Chicago  etc.  Ry.  Co.  v.  Miles,  92  Ark.  584,  124  S.  W.  1044,  majority 
holding  that  carrier  was  liable  for  loss  due  to  delay  in  shipment  of 
cattle,  where  but  for  carrier's  prior  delay  they  would  have  passed  point 
of  obstruction  resulting  from  act  of  God;  Lehman  v.  Central  R.  R. 
etc.  Co.,  4  Woods,  568, 12  Fed.  600,  holding  carrier  leaving  blanks  in  bill 
of  lading  not  liable  for  loss  by  forgery  in  filling  them  in ;  Scott  v.  Balti- 
more etc.  Steamboat  Co.,  19  Fed.  57,  holding  carrier  not  liable  for  goods 
delayed  on  wharf  and  there  destroyed  by  fire;  Arnold  v.  National  S.  S. 
Co.,  id  Fed.  187,  holding  carrier  not  liable  for  loss  by  fire  of  cargo 
discharged  on  wharf  not  usually  used  by  it;  Pearce  v.  Humphreys,  34 
Fed.  284,  allowing  plaintiff  negligently  crossing  railroad  track  to  recover 
for  injury  from  train  running  at  careless  speed;  Mould  v.  The  New  York, 
40  Fed.  902,  holding  loss  of  vessel  and  cargo,  foundering  during  trip 
for  repairs  to  leak,  caused  at  her  dock  by  swells  from  steamer,  proxi- 
mately caused  by  her  rotten  condition;  Ulrich  v.  The  Brinton,  50  Fed. 
582,  holding  injuries  from  exposure  by  remaining  on  disabled  vessel 
after  collision,  not  proximately  caused  by  collision;  The  R.  D.  Bibber, 
50  Fed.  844,  2  C.  C.  A.  50,  holding  proximate  cause  of  salvage  service 
rendered  to  a  vessel  stranding  in  a  storm,  not  the  stranding  but  the 
storm;  Chicago  etc.  Ry.  Co.  v.  Elliott,  55  Fed.  954,  20  L.  R.  A.  587,  5 
C.  C.  A.  347,  holding  railroad  not  liable  for  injury  to  shipper  stepping 
from  car  to  caboose  while  caboose  was  being  unfastened  after  con- 
ductor's statement  that  it  would  not  be  changed;  Central  Trust  Co.  v. 
Wabash  etc.  Ry.  Co.,  57  Fed.  449,  holding  owner  of  culvert  not  liable 
for  loss  by  flood  resulting  from  bursting  of  culvert  caused  by  cyclone; 
The  King  Kalakau,  43  Fed.  173,  holding  tug  not  liable  for  leaving  ves- 
sel at  stake  boat  where,  being  top-heavy,  she  rolled  and  was  damaged; 
St.  Louis  etc.  Ry.  Co.  v.  Commercial  Ins.  Co.,  139  U.  S.  237,  35  L.  Ed. 
158,  11  Sup.  Ct.  558,  holding  railroad  not  liable  for  loss  of  cotton  de- 
stroyed by  fire  while  delayed  in  transportation;  Lehman  v.  Pritchett, 
84  Ala.  517,  4  South.  604,  holding  factors  not  liable  for  loss  of  cotton 
by  fire  while  they  were  holding  it  against  orders  to  sell;  Smith  v.  Western 
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Ry.  of  Alabama,  91  Ala.  456,  24  Am.  St.  Rep.  929,  11  L.  R.  A.  619,  3 
South.  754,  holding  carrier  not  liable  for  injury  to  goods  caused  by  flood ; 
James  v.  James,  58  Ark.  159,  41  Am.  St.  Rep.  96,  23  S.  W.  1100,  holding 
owner  of  gin  not  liable  for  cotton  destroyed  by  fire  while  in  the  gin 
after  he  agreed  to  gin  it ;  Norris  v.  Savannah  etc.  Ry.  Co.,  23  Fla.  192, 
11  Am.  St.  Rep.  359,  1  South.  479,  holding  carrier  not  liable  for  injury 
to  oranges  by  flood;  Hoadley  v.  Northern  Transp.  Co.,  115  Mass.  308, 
15  Am.  Rep.  109,  holding  carrier  not  liable  for  loss  by  fire  of  engine 
delayed  in  transportation;  Cuff  v.  Newark  etc.  R.  R.  Co.,  35  N.  J.  L. 
30,  10  Am.  Rep.  215,  holding  railroad  not  liable  for  injury  from  explo- 
sion of  nitroglycerin  stored  by  contractor  on  their  premises  for  another 
company ;  Putnam  v.  Broadway  etc.  R.  R.  Co.,  55  N.  Y.  119, 14  Am.  Rep| 
198,  holding  railroad  not  liable  for  injuries  caused  by  sudden  violence 
of  intoxicated  passenger  who  had  quieted  down  after  admonished  by 
conductor;  Daniels  v.  Ballentine,  23  Ohio  St.  541,  13  Am.  Rep.  269, 
holding  contractor  towing  barge  not  liable  for  loss  by  storm  while  tow- 
ing delayed;  International  etc.  R.  R.  Co.  v.  Halloren,  53  Tex.  55,  37 
Am.  Rep.  748,  holding  railroad  not  liable  for  injury  caused  by  caving 
of  railroad  bed  undermined  by  unusual  rainfall;  Michigan  Cent.  R.  R. 
Co.  v.  Burrows,  33  Mich.  15,  holding  railroad  not  liable  for  loss  by  freez- 
ing of  apples  delayed  in  transportation;  Gillespie  v.  St.  Louis  etc.  Ry. 
Co.,  6  Mo.  App.  559,  holding  railroad  not  liable  for  injury  on  train 
derailed  by  storm;  Black  v.  Chicago  etc.  R.  R.  Co.,  30  Neb.  206,  46  N.  W. 
430,  holding  carrier  not  liable  for  damage  to  hogs  left  in  car  blockaded 
by  snowstorm;  McVeagh  v.  Atchison  etc.  R.  R.  Co.,  3  N.  M.  332,  5  Pac. 
459,  holding  carrier  not  liable  for  loss  by  seizure  under  legal  process 
of  goods  delayed  in  transportation;  Lamont  v.  Nashville  etc.  R.  R.  Co., 
9  fieisk.  61,  62,  holding  destruction  by  flood  of  delayed  goods  not  charge- 
able to  carrier  unless  jury  found  failure  to  use  reasonable  diligence  to 
avoid  peril;  Norfolk  etc.  R.  R.  Co.  v.  Marshall,  90  Va.  837,  20  S.  £. 
824,  holding  carrier  not  liable  for  accident  where  track  washed  out  by 
water-spout;  Whitcomb  v.  Bacon,  170  Mass.  482,  64  Am.  St.  Rep.  318, 
49  N.  E.  743,  and  Warwick  v.  Hutchinson,  45  N.  J.  L.  66,  both  arguendo. 
Distinguished  in  The  Indrapura,  171  Fed.  937,  owner  of  vessed  deviat- 
ing from  voyage  by  his  order  is  not  relieved  from  loss  of  cargo  by  fire 
daring  such  deviation  by  exemption  clause  in  bill  of  lading  or  by  statute ; 
Alabama  etc.  R.  Co.  v.  Quarles  &  Coutrie,  145  Ala.  439, 117  Am.  St.  Rep. 
54,  8  Ann.  Gas.  308,  5  L.  R.  A.  (N.  S.)  867,  40  South.  122,  where  cotton 
intrusted  to  carrier  was  destroyed  by  cyclone,  carrier's  negligence  in 
delaying  delivery  precluded  defense  that  loss  was  caused  by  act  of 
God  i  Richelieu  etc.  Nav.  Co.  v.  Boston  etc.  Ins.  Co.,  26  Fed.  603,  holding 
vessel,  stranded  by  running  on  reef  in  fog,  under  full  speed  with  defec- 
tive compass,  lost  through  negligence;  The  Ontario,  37  Fed.  227,  holding 
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negligence  cause  of  loss  of  vessel  destroyed  by  storm  after  being  negli- 
gently stranded;  The  Bordentown,  40  Fed.  689,  holding  deviation, 
whereby  vessel  towed  by  a  tug  was  pounded  in  a  storm,  proximate  cause 
of  the  loss ;  The  Normannia,  62  Fed.  481,  holding  representation  that  no 
steerage  passengers  would  be  carried,  whereby  libelant  embarked,  a 
proximate  cause  of  damage  caused  by  detention  in  quarantine  because 
of  cholera  amongst  steerage  passengers ;  Thomas  v.  Wabash  etc.  Ry.  Co., 
63  Fed.  203,  holding  delay  after  partial  transportation  and  exposure  of 
cotton  on  a  barge  to  sparks  of  engines  and  boats  rendered  carrier 
liable;  Calderon  v.  Atlas  S.  S.  Co.,  64  Fed.  877,  holding  carrier  liable 
for  loss  by  hurricane  where  guilty  of  voluntary  and  negligent  over- 
carriage  ;  Thomas  v.  Lancaster  Mills,  71  Fed.  ,484,  19  C.  C.  A.  88,  hold- 
ing carrier  liable  for  destruction  of  cotton  carelessly  exposed  to  fire; 
Caldwell  v.  Southern  Express  Co.,  1  Flipp.  88,  Fed.  Cas.  2303,  holding 
carrier  liable  for  loss  by  capture  by  Union  forces  where  it  could  have 
removed  goods ;  Davis  v.  Wabash  etc.  Ry.  Co.,  13  Mo.  App.  455,  holding 
carrier  liable  for  damage  by  flood  to  goods  which  could  have  been  re- 
moved to  safe  place;  Brink  v.  Kansas  etc.  Ry.  Co.,  17  Mo.  App.  2t)0, 
holding  railroad  liable  for  damage  to  farm  from  flood  or  watercourse 
obstructed  by  railroad  bridge ;  Adams'  Express  Co.  v.  Jackson,  92  Tenn. 
333,  21  S.  W.  668,  holding  carrier  shipping  horses  over  road  congested 
because  of  Johnstown  flood,  liable  for  resulting  damage;  Baltimore  etc. 
R.  R.  Co.  v.  Morehead,  5  W.  Va.  300,  holding  carrier  liable  for  conver- 
sion of  whisky  not  delivered  because  of  war. 

Questioned  in  Pruitt  v.  The  Hannibal  etc.  R.  R.  Co.,  62  Mo.  542, 
disapproving  instruction  that  railroad  was  not  liable  for  loss  by  freezing 
of  hogs  delayed  in  transportation. 

Denied  in  Condict  v.  Grand  Trunk  R.  Co.,  54  N.  Y.  506,  holding  rail- 
road liable  for  loss  by  fire  of  goods  delayed  in  transportation ;  McGraw 
v.  Baltimore  etc.  R.  R.  Co.,  18  W.  Va.  366,  41  Am.  Rep.  700,  holding 
carrier  liable  for  loss  by  frost  of  potatoes  delayed  in  transportation. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  839. 

Negligence — Proximate  cause.    Note,  50  Am.  Rep.  571.  * 

Common  carriers,  whether  liable  for  remote  and  extraordinary  con- 
sequences of  negligence.    Note,  57  Am.  Dec.  701. 

Liability  of  carrier  for  damages  caused  by  act  of  God  co-operating 
with  its  own  negligence.    Note,  3  Ann.  Gas.  453. 

Losses  to  goods  for  which  common  carrier  is  liable.    Note,  1  E.  R.  0. 
234. 

Weather  conditions  as    independent,    intervening,    efficient  cause. 
Note,  20  L.  R.  A.  (N.  S.)  97. 
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Promise  of  carrier's  agent  to  forward  tobacco  at  a  certain  time  is  not 
a  special  contract  against  delay,  rendering  carrier  liable  for  loss  by  flood 
following  delay. 

Approved  in  Green- Wheeler  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  130 
Iowa,  124,  106  N.  W.  498,  and  Moffatt  Com.  Co.  v.  Union  Pac.  Ry.  Co., 
113  Mo.  App.  548,  88  S.  W.  118,  both  following  rule;  Missouri  etc.  Ry. 
Co.  v.  United  States,  231  U.  S.  118,  58  L.  Ed.  147,  34  Sup.  Ct.  26,  wrong- 
ful act  under  hours  of  service  act  was  detention  of  employees  and  not 
delay  of  train,  and  separate  penalty  was  incurred  for  detention  of  each 
employee;  Northern  Pao»  Ry.  Co.  v.  Kempt  on,  138  Fed.  997,  71  C.  C.  A. 
246,  applying  rule  when  cattle  injured  by  blizzard  and  separate  delays 
contributed  to  injury;  Texas  &  P.  Ry.  Co.  v.  Coutourie,  135  Fed.  475, 
68  C.  C.  A.  177,  applying  rule  where  cotton  would  not  have  been  in  sheds 
and  burned  but  for  delay  in  forwarding;  Empire  State  etc.  Co.  v.  Atchi- 
son etc.  Ry.  Co.,  135  Fed.  142,  where,  owing  to  floods,  carrier  could  not 
deliver  cattle  but  sent  them  to  another  place,  where  they  were  put  in 
yards  which  were  afterward  flooded  by  storms  and  cattle  moved  to  pre- 
vent drowning,  carrier  not  liable  for  loss;  General  Fire  -Extinguisher 
Co.  v.  Carolina  etc.  Ry.  Co.,  137  N.  C.  283,  49  S.  E.  210,  applying  rule 
where  goods  destroyed  by  fire ;  Hayes  &  Cooley,  13  N.  D.  208,  100  N.  W. 
252,  in  action  for  breach  of  contract  to  thresh  grain,  loss  of  grain  by 
exposure  to  storm  is  remote  consequence;  Chicago  etc.  Ry.  Co.  v.  Elliott, 
55  Fed.  955,  20  L.  R.  A.  587,  5  C.  C.  A.  347,  holding  railroad  not  liable 
for  injury  to  shipper  stepping  on  to  caboose  while  being  changed,  where 
conductor  stated  that  it  would  not  be  changed. 

Duty  of  warehousemen  in  the  care  of  property.    Note,  136  Am.  St. 
Rep.  237. 

10  WALL  192-204,  19  L.  Ed.  906;  THE  LULX7. 

Master  as  owner's  agent  may  pledge  credit  of  vessel  In  foreign  port*f or 
necessary  supplies,  where  he  has  neither  funds  nor  credit,  or  having  them, 
the  furnisher  has  no  notice  or  knowledge  of  the  fact. 

Approved  in  The  Underwriter,*  119  Fed.  751,  denying  lien,  libelant 
knowing  of  charter,  and  no  necessity  for  pledging  vessel  for  coal  sup- 
plied shown;  The  Kalorama,  10  Wall.  217,  19  L.  Ed.  945,  holding  ad- 
vances furnished  on  credit  of  a  steamer,  though  at  personal  request  of 
owners,  became  a  lien  on  the  vessel;  The  Patapsco,  13  Wall.  333,  335, 
20  L.  Ed.  697,  698,  holding  lien  for  coal  not  displaced  by  entry  in  books 
charging  owner  personally;  The  Emily  Souder,  17  Wall.  669,  21  L.  Ed. 
684,  sustaining  lien  for  advances  for  repairs,  supplies,  towage,  pilotage, 
medical  services,  commissions;  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20 
Wall.  164,  22  L.  Ed.  252,  holding  that  lien  for  advances  for  repairs  con- 
stituted insurable  interest;  The  India,  14  Fed.  479,  holding  vessel  liable 
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for  coal  furnished  on  order  of  consignee;  The  Charlotte  Vanderbilt,  19 
Fed.  220,  holding  lien  for  coal  took  precedence  over  prior  registered 
mortgage  of  vessel;  The  Ellen  Holgate,  30  Fed.  127,  holding  libelant 
furnishing  funds  to  pay  materialmen,  taking  master's  personal  security 
entitled  to  lien  on  vessel ;  The  Dora,  34  Fed.  347,  allowing  ship's  agent's 
lien  for  advances  for  repairs  precedence  over  claim  under  bottomry 
bond;  The  Dora,  34  Fed.  349,  holding  lien  for  funds  advanced  to  pay 
seamen's  wages  ranked  above  bottomry  bonds;  The  Samuel  Marshall, 
49  Fed.  761,  charging  libelant  with  notice  and  denying  lien  for  coal 
furnished  at  port  where  charterers  resided  where  charter  stipulated 
against  creation  of  liens ;  The  Kendal,  56  Fed.  240,  allowing  stevedore's 
lien  for  loading  vessel  despite  arrangements  by  owners  for  furnishing 
master  with  funds;  Norwegian  S.  S.  Co.  v.  Washington,  57  Fed.  225, 
6  C.  C.  A.  313,  sustaining  stevedore's  lien  for  loading  vessel  in  foreign 
port,  though  under  charter-party  charterers  liable;  The  Marion  S.  Har- 
ris, 85  Fed.  799,  holding  sellers  of  supplies  to  equip  vessel  sent  to  her 
at  foreign  port  entitled  to  lien ;  In  re  Kirkland,  14  Fed.  Cas,  677,  allow- 
ing ship  carpenter's  lien  for  repairs;  The  Plymouth  Rock,  13  Blatchf. 
508,  Fed.  Cas.  11,237,  applying  rule  where  supplies  furnished  to  ferry- 
boat running  between  States;  The  Native,  14  Blatchf,  35,  Fed.  Cas. 
10,054,  holding  lien  for  supplies  had  priority  over  hypothecation  for  pre- 
existing debt ;  The  Eclipse,  3  Biss.  101,  Fed.  Cas.  4268,  allowing  lien  for 
repairs  furnished  in  foreign  port  at  owner's  request ;  The  Union  Express, 
1  Brown,  539,  Fed.  Cas.  14,364,  holding  lien  exists  for  money  advanced 
to  purchase  necessaries  for  ship;  Moore  v.  The  Robilant,  42  Fed.  165, 
allowing  libelant  lien  for  supplies  furnished  charterers  in  foreign  port ; 
The  Manhattan,  46  Fed.  799,  arguendo ;  The  Raleigh,  2  Hughes,  55,  Fed. 
Cas.  11,539,  holding  lien  for  supplies  to  vessel  in  home  port  under  Vir- 
ginia statute  enforceable  in  admiralty;  The  J.  E.  Rumbell,  148  U.  S. 
12,  37  L.  EcL  347,  13  Sup.  Ct.  500,  allowing  lien  for  necessary  repairs  in 
home  port  under  local  statute  precedence  over  prior  recorded  mortgage; 
The  Glide,  167  U.  S.  610,  42  L.  Ed.  297, 17  Sup.  Ct.  931,  holding  enforce- 
ment of  lien  for  repairs  in  home  port  under  Massachusetts  statute  ex- 
clusively in  admiralty  jurisdiction  of  United  States  courts. 

Distinguished  in  The  Lottawanna,  20  Wall.  218,  22  I*  Ed.  262,  holding 
maritime  lien  could  not  arise  for  repairs  and  supplies  to  vessel  in  home 
port ;  The  Julia  Blake,  107  U.  S.  428,  27  L.  Ed.  599,  2  Sup.  Ct.  700,  re- 
fusing recovery  on  bottomry  bond  for  repairs  where  cargo  should  have 
been  forwarded  by  another  vessel;  The  Guiding  Star,  9  Fed.  525,  hold- 
ing advances  not  made  for  supplies  and  repairs  inferior  to  advances  to 
which  liens  attached  in  admiralty;  The  Secret,  15  Fed.  480,  holding  ven- 
dor of  coal  ordered  by  charterers  acquired  no  lien  on  vessel  because  put 
on  his  inquiry  as  to  their  authority;  The  Gen.  Meade,  20  Fed.  925,  dis- 
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missing  libel  for  coal  on  finding  that  it  was  furnished  on  credit  of  trans- 
portation company  leasing  vessel;  Stephenson  v.  The  Francis,  21  Fed. 
726,  charging  libelants  with  notice  that  supplies  ordered  in  foreign  port 
by  owner  were  not  ordered  under  stress  of  maritime  necessity,  so  that 
no  lien  arose;  The  Suliote,  23  Fed.  922,  923,  holding  libelants  not  en- 
titled to  lien  for  repairs  to  vessel  in  foreign  port  ordered  by  agents  hold- 
ing large  balance  in  her  favor,  as  master  on  inquiry  would  have  informed 
libelants;  Berwin  v.  Schultz,  25  Fed.  917,  holding  neither  vessel  nor 
owner  liable  for  coal  furnished  on  agent's  orders,  agent  having  funds; 
The  Mary  Morgan,  28  Fed.  198,  holding  no  lien  arose  where  supplies 
ordered  by  owner;  The  Esterban  de  Antunano,  31  Fed.  923,  holding 
ship's  husband  not  entitled  to  lien  for  advances;  The  St.  John,  74  Fed^ 
845,  21  C.  C.  A.  141,  denying  general  agents  furnishing  supplies,  lien 
against  vessel;  The  Willamette  Valley,  76  Fed.  849,  denying  sureties  on 
bond  for  release  of  vessel  lien  for  amount  of  judgment  and  costs  and 
counsel  fees  paid  by  them;  The  Bertha  M.  Miller,  79  Fed.  366,  24  C.  C.  A. 
641,  denying  lien  for  supplies  furnished  to  vessel  in  foreign  port  carry- 
ing enough  fish  to  pay  for  supplies;  The  Alice  Tainter,  14  Blatchf.  42, 
Fed.  Cas.  195,  refusing  lien  for  supplies  in  New  York  to  vessel  under 
British  register  owned  in  New  York. 

Master's  authority  to  bind  owners  for  repairs  and  supplies.    Note, 
63  Am.  Dec.  643. 

Authority  of  master  of  vessel  to  pledge  owner's  credit  for  repairs, 
supplies  or  advances.    Note,  18  Ann.  Gas.  875. 

Bight  to  maritime  lien  for  supplies.    Note,  24  E.  B.  0.  653,  654. 

For  purpose  of  master's  authority  to  pledge  vessel's  credit  for  supplies, 
any  ports  other  than  those  of  State  where  vessel  belongs  are  deemed  foreign. 

Approved  in  The  New  Brunswick,  129  Fed.  895,  64  C.  C.  A.  325,  where 
place  of  business  of  corporation  owning  ship  is  at  port  in  State  other 
than  that  of  its  creation,  master  cannot  impress  lien  on  vessel  in  that 
port  for  supplies;  The  Underwriter,  119  Fed.  755,  denying  lien  where 
libelant  knew  vessel  under  charter,  and  no  necessity  for  pledging  vessel 
for  coal  supplied  shown ;  The  Plymouth  Rock,  13  Blatchf.  507,  Fed.  Cas. 
11,237,  and  The  Albany,  4  Dill.  444,  Fed.  Cas.  131,  both  holding  vessel 
enrolled  in  New  York,  owned  in  New  Jersey/  a  foreign  vessel  in  New 
York. 

Criticised  in  The  General  Burnside,  2  Flipp.  148,  3  Fed.  231,  holding 
claims  of  foreign  materialmen  for  supplies  furnished  in  foreign  ports 
superior  to  claims  of  domestic  materialmen;  The  Albany,  4  Dill.  444, 
Fed.  Cas.  131,  holding  libelant  furnishing  supplies  in  port  of  same  State 
where  vessel  owned  not  entitled  to  maritime  lien. 
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A  party  cannot  willfully  shut  his  eyes  to  facts  which  would  lead  him 
to  notice  of  a  fact  affecting  his  rights. 

Approved  in  Northwestern  Fuel  Co.  v.  Dunklejr- Williams  Co.,  174  Fed. 
126,  98  C.  C.  A.  95,  provision  in  charter-party  requiring  vessel  to  be  re- 
turned free  from  liens  and  authorizing  forfeiture,  if  liens  in  excess  of 
one  thousand  dollars  were  created,  did  not  entitle  person  furnishing  sup- 
plies without  inquiry  to  claim  lien  to  extent  of  one  thousand  dollars; 
The  George  W.  Anderson,  161  Fed.  761,  where  no  inquiry  was  made  of 
owners,  or  agent  in  same  port,  as  to  need  of  domestic  vessel,  no  maritime 
lien  existed  for  money  advanced;  In  re  Hopper-Morgan  Co.,  156  Fed. 
530,  holder  of  accommodation  note  with  authority  to  use  it  as  collateral 
only  has  no  right  to  sell  it,  and  purchaser  with  knowledge  of  limited  use 
cannot  obtain  title;  The  Kate,  164  U.  S.  467,  41  I*  Ed.  517,  17  Sup.  Ct. 
139,  charging  libelants  with  knowledge  of  terms  of  charter-party  and 
refusing  lien  for  coal;  The  Valencia,  165  U.  S.  267,  41  I*  Ed.  712,  17 
Sup.  Ct.  324,  refusing  lien  for  coal  furnished  on  order  of  charterer, 
where  charter-party  required  him  to  provide  coal;  Scammon  v.  Cole,  3 
Cliff.  '480,  Fed.  Cas.  12,432,  charging  mortgagee  with  notice  of  mort- 
gagor's insolvency;  Hamlin  v.  Pettibone,  6  Biss.  172,  Fed.  Cas.  5995, 
holding  words  "know"  and  "having  good  reasons  to  believe"  synonymous 
in  statute  concerning  debtor's  frauds;  dissenting  opinion  in  Merchants' 
National  Bank  v.  State  National  Bank,  10  Wall.  671,  19  L.  Ed.  1027, 
majority  holding  holder  of  check  not  charged  with  notice  of  cashier's 
want  of  authority  to  certify  it ;  dissenting  opinion  in  Stuart  v.  Farmers' 
Bank,  137  Wis.  76,  16  Ann.  Oas.  821,  117  N.  W.  823,  majority  holding 
that  payment  of  debtor  subsequently  adjudged  bankrupt  was  not  prefer- 
ential within  bankruptcy  act,  where  creditor  did  not  have  reasonable 
cause  to  believe  that  debtor  was  insolvent. 

Necessity  for  Teasel's  credit  is  presumed  where  necessary  supplies  are 
furnished  in  foreign  port,  and  burden  is  on  owners  to  prove  that  master 
had  funds  or  credit,  and  that  furnisher  knew  or  had  notice  of  that  fact. 

Approved  in  In  re  Alaska  Fishing  &  Development  Co.,  167  Fed.  879, 
tug  rendering  services  to  barge,  laden  with  cargo  of  fish  belonging  to  in- 
solvent company,  was  entitled  to  maritime  lien  on  barge  and  cargo  for 
service;  The  Wyandotte,  145  Fed.  325,  326,  75  C.  C.  A.  117  (affirming 
136  Fed.  473),  where  master  of  English  vessel  in  American  port  drew 
draft  to  raise  money  for  supplies,  which  was  discounted  at  instance  of 
ship's  agents,  discounters  had  lien  on  ship  and  burden  was  on  owners 
to  show  they  had  personal  credit ;  The  Surprise,  129  Fed.  877,  64  C.  C.  A. 
309,  upholding  lien  for  supplies  and  wharfage  furnished  vessel  in  foreign 
port  on  master's  order,  though  navigated  by  charterer,  who  was  to  make 
all  disbursements;  The  Chicklade,  120  Fed.  1006,  denying  libelant  lien 
for  services'  performed,  knowing  °^  charter,  and  accepting  check  which 
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subsequently  became  worthless;  The  Underwriter,  119  Fed.  753,  denying 
lien,  libelant  knowing  vessel  under  charter,  and  necessity  for  pledging 
vessel  for  coal  supplied  not  shown;  The  Kalorama,  10  Wall.  216,  19 
L.  Ed.  945,  following  rule;  Merchants'  Mut.  Ins.  Co.  v.  Baring,  20  Wall. 
164,  22  L.  Ed.  252,  applying  rule  to  lien  for  repairs;  The  Charlotte  Van- 
derbilt,  19  Fed.  219,  holding  furnisher  of  coal  to  vessel  in  port  of  an- 
other State  presumptively  acquired  maritime  lien;  The  Kendal,  56  Fed. 
240,  holding  evidence  of  arrangements  to  supply  master  with  funds  did 
not  rebut  stevedore's  presumptive  lien  for  loading  vessel;  Norwegian 
S.  S.  Co.  v.  Washington,  57  Fed.  225,  6  C.  C.  A.  313,  holding  proof  of 
charter-party  making  charterers  liable  for  loading  did  not  relieve  steve- 
dore's presumptive  lien  for  loading  vessel  in  foreign  port;  M'Rae  v. 
Bowers  Dredging  Co.,  86  Fed.  349,  presuming  conclusively  that  coal 
necessary  to  work  dredging  vessel  was  furnished  on  credit  of  vessel 
when  ordered  by  general  agents  having  no  funds;  Taylor  v.  Common- 
wealth, 23  Fed.  Cas.  759,  holding  presumption  that  repairs  were  made 
in  home  port  under  owner's  orders  on  his  credit  overcome  by  fact  of 
bankruptcy  and  sustaining  lien ;  In  re  Kirkland,  14  Fed.  Cas.  677,  hold- 
ing ship  carpenters  had  lien  for  repairs;  The  Brig  Sarah  Harris,' 7  Ben. 
181,  Fed.  Cas.  12,346,  holding  presumption  that  repairs  made  in  foreign 
port  at  request  of  owner,  where  furnished  "on  credit  of  vessel,  not  re- 
pelled by  proof  of  funds  and  credit;  The  Walkyrien,  11  Blatchf.  242, 
Fed.  Cas.  17,092,  holding  owner's  residence  unknown  to  libelant,  in 
foreign  port,  where  vessel  supplied,  did  not  rebut  presumptive  lien; 
The  Plymouth  Rock,  13  Blatchf.  507,  Fed.  Cas.  11,237,  allowing  lien  for 
supplies  furnished  ferry-boat;  Harney  v.  The  Sydney  L.  Wright,  5 
Hughes,  485,  Fed.  Cas.  6082a,  presuming  coal  furnished  in  foreign  port 
on  charterer's  order  necessary,  and  allowing  lien;  The  Eclipse,  3  Biss. 
101,  Fed.  Cas.  4268,  allowing  lien  for  repairs  furnished  in  foreign  port 
on  owner's  request ;  The  Bellevue,  47  Fed.  86,  87,  presuming  supplies  fur- 
nished in  foreign  port  necessary  and  allowing  lien ;  dissenting  opinion  in 
The  Lottawanna,  21  Wall.  588,  22  L.  Ed.  262,  majority  sustaining  mate- 
rialmen's lien  under  State  law  for  supplies  furnished  vessel  in  home  port. 
Distinguished  in  The  Julia  Blake,  107  U.  S.  428,  27  L.  Ed.  599,  2  Sup. 
Ct.  700,  holding  furnisher  taking  bottomry  bond  had  not  shown  neces- 
sity for  repairs  where  cargo  could  have  been  forwarded  by  another  ves- 
sel; Stephenson  v.  The  Francis,  21  Fed.  720,  holding  presumptive  lien 
will  not  arise  where  supplies  ordered  by  owner  in  foreign  port;  The 
Mary  Morgan,  28  Fed.  198,  ruling  similarly;  The  Esteban  de  Autunano. 
31  Fed.  923,  holding  crew  and  materialmen  not  entitled  to  lien  for  ser- 
vices and  supplies  to  vessel  after  her  sale  on  execution ;  The  Now  Then,  50 
Fed.  945,  denying  presumptive  lien  for  repairs  to  yacht,  ordered  in  foreign 
port  by  owner  (affirmed  in  55  Fed.  524,  5  C.  C.  A.  206) ;  The  Bertha  M. 
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Miller,  79  Fed.  366,  24  C.  C.  A.  641,  holding  presumption  that  supplies 
were  furnished  on  credit  of  vessel  in  foreign  port  rebutted  by  knowledge 
that  her  cargo  of  fish  would  pay  for  them ;  The  Kate,  164  U.  S.  467,  41 
L.  Ed.  517,  17  Sup.  Ct.  139,  charging  libelants  with  notice  of  provisions 
of  charter-party  and  refusing  lien  for  value  of  coal  supplied;  The 
Valencia,  166  U.  S.  267,  41  L.  Ed.  712,  17  Sup.  Ct.  324,  refusing  lien  for 
coal  furnished  to  charterer  required  to  provide  coal;  The  Metropolis,  8 
Ben.  23,  Fed.  Gas.  9502,  holding  supplies  furnished  in  New  York  on 
credit  of  New  Jersey  owners  gave  libelant  no  lien ;  The  Schooner  Colum- 
bus, 5  Sawy.  490,  Fed.  Cas.  3044,  allowing  no  lien  for  supplies  furnished 
in  home  port,  after  notice  from  owner  that  supplies  furnished  must  be 
on  master's  personal  credit;  The  Eledona,  10  Blatchf.  514,  Fed.  Cas. 
4341,  refusing  libelant  lien  for  mast  furnished  under  contract  between 
master  and  contractors,  whom  he  paid. . 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  400, 
402,  403,  429. 

10  Wall.  204-218, 19  L.  Ed.  941,  THE  KALORAMA 

Action  for  breach  of  maritime  contract  or  for  marine  tort  may  be  had 
by  Injured  party  In  rem  against  vessel,  or  In  personam  against  owner  or 
master,  or  both  were  jointly  liable.  p 

Approved  in  The  J.  R.  Langdon,  163  Fed.  47,  790  C.  C.  A.  18,  libel- 
ants intervening  in  creditors1  suit  and  setting  up  maritime  lien  for  coal 
furnished  to  ship  and  receiving  adverse  decision  could  not  afterward 
bring  suit  in  rem  to  establish  maritime  lien;  Bank  of  British  N.  A.  v. 
Freights  etc.  of  Hutton,  137  Fed.  538,  70  C.  C.  A.  118,  where  bank  had 
maritime  lien  on  freight  of  vessel  for  advances,  it  could  enforce  it  by 
action  in  admiralty  in  rem,  though  it  had  equitable  lien ;  The  Manhattan, 
46  Fed.  799,  holding  statutory  lien  for  work  done  under  maritime  con- 
tract enforceable  in  Federal  admiralty  courts;  The  Home,  18  N.  B.  R. 
557,  12  Fed.  Cas.  446,  holding  lien  for  materials  not  discharged  by  con- 
sent to  composition  in  bankruptcy  proceedings  of  owner  of  vessel; 
Freight  of  The  Kate,  63  Fed.  713,  holding  hypothecation  of  freight  for 
funds  to  disburse  ship's  expenses,  maritime  contract  creating  a  lien  on 
freight. 

Admiralty  of  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  221,  227. 

Civil  law  allows  a  lien  for  repairs  or  supplies  to  a  vessel  wherever1 
furnished;  general  maritime  law  allows  the  lien  for  supplies  and  repairs  in  a 
foreign  port. 

Approved  in  The  William  P.  Donnelly,  156  Fed.  304,  statutory  lien 
on  domestic  vessel  for  supplies  furnished  in  home  port  will  not  attach  in 
absence  of  proof  that  credit  was  given  to  vessel;  The  Iris,  100  Fed.  106, 
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40  C.  C.  A.  301,  allowing  equitable  owner,  under  State  statute,  to  charge 
vessel  with  liens  for  repair  of  vessel;  The  J.  E.  Rumbell,  148  U.  S.  12, 
87  L.  Ed.  347,  13  Sup.  Ct.  500,  allowing  lien  for  necessary  repairs  in 
home  port  precedence,  under  local  statute,  over  prior  recorded  mortgage ; 
The  Glide,  167  U.  S.  610,  42  L.  Ed.  297, 17  Sup.  Ct.  931,  holding  lien  for 
repairs  in  home  port  under  Massachusetts  statute  enforceable  exclusively 
under  admiralty  jurisdiction  of  United  States  courts;  In  re  Surplus  etc. 
of  the  Ship  Edith,  11  Blatchf.  466,  472,  Fed.  Cas.  4283,  refusing  lien 
for  repairs  in  home  port  and  holding  New  York  statute  giving  lien,  void ; 
The  Circassian,  11  Blatchf.  473,  Fed.  Cas.  2726,  ruling  similarly;  The 
Albany,  4  Dill.  443,  Fed.  Cas.  131,  refusing  lien  for  repairs  made  in  port 
of  State  in  which  vessel  owned ;  Whittaker  v.  The  J.  A.  Travis,  29  Fed. 
Cas.  1117,  following  later  authorities  and  allowing  lien  for  materials 
furnished  in  home  port  on  credit  of  vessel. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  393, 
402. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  G.  654. 

Necessary  supplies  to  vessel  in  foreign  port,  on  master's  order,  are 
presumed  furnished  on  ship's  credit,  and  create  a  lien,  unless  master  had 
funds  or  credit  and  furnisher  knew  or  bad  notice  of  fact. 

Approved  in  John  L.  Lawrence,  231  Fed.  511,  acceptance  of  notes  for 
supplies  furnished  to  vessel  did  not  operate  as  payment  nor  as  waiver 
of  right  of  lien ;  The  Maud  Palmer,  224  Fed.  656,  credit  of  vessel  is  pre- 
sumed not  to  have  been  pledged  except  when  no  other  means  were  avail- 
able to  master  to  meet  necessities ;  Barnett  &  Record  Co.  v.  Wineman,  202 
Fed.  Ill,  122  C.  C.  A.  222,  libelant  was  entitled  to  maritime  lien  for  tow- 
ing stranded  barge  at  request  of  master  of  barge  under  contract  with 
towing  company  for  lightering;  The  Wyandotte,  145  Fed.  325,  75  C.  C.  A. 
117,  where  master  of  English  vessel  in  American  port  drew  draft  to  raise 
money  for  supplies,  which  was  discounted  at  instance  of  ship's  agents, 
discounter  had  lien  on  ship;  The  Surprise,  129  Fed.  875,  876,  64  C.  C.  A. 
309,  upholding  lien  for  supplies  and  wharfage  furnished  vessel  in  foreign 
port  on  master's  order,  though  navigated  by  charterer,  who  was  to  make 
all  disbursements;  Alaska  etc.  S.  S.  Co.  v.  Chamberlain  &  Co.,  116  Fed. 
602,  54  C.  C.  A.  56,  holding  presumption  not  rebutted  by  entry  upon 
books  that  supplies  furnished  upon  vessel's  credit;  The  Roanoke,  101 
Fed.  300,  dismissing  libel,  presumption  repairs  made  on  corporation's 
credit  not  rebutted ;  The  Patapsco,  13  Wall.  335,  20  L.  Ed.  698,  holding 
lien  for  coal  not  displaced  by  entry  charging  owner  personally;  The 
Emily  Souder,  17  Wall.  669,  21  L.  Ed.  684,  sustaining  lien  for  advances 
for  repairs,  supplies,  towage,  pilotage,  medical  services,  commissions, 
VII— * 
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etc. ;  The  Plymouth  Rock,  13  Blatchf .  508,  Fed.  Cas.  11,237,  allowing  lien 
for  restaurant  supplies  furnished  ferry-boat ;  The  Native,  14  Blatchf.  35, 
Fed.  Cas.  10,054,  allowing  lien  for  supplies  furnished  in  foreign  port, 
where  necessity  not  disproved ;  dissenting  opinion  in  The  Lottawanna,  21 
Wall.  589,  22  L.  Ed.  666,  majority  sustaining  statutory  lien  for  repairs 
in  home  port. 

Distinguished  in  The  Underwriter,  119  Fed.  746,  dismissing  libel  for 
coal  supplies  furnished  vessel,  under  known  charter,  in  foreign  port 
merely  across  river  from  home  port;  Berwind  v.  Schultz,  25  Fed.  917, 
refusing  lien  for  supplies  furnished  on  order  of  agents  having  funds,  as 
furnisher  should  have  known ;  The  Valencia,  165  U.  S.  267,  268,  41  L.  Ed. 
712,  17  Sup.  Ct.  324,  refusing  lien  for  coal  ordered  by  charterer  required 
to  furnish  coal ;  The  Metropolis,  8  Ben.  23,  Fed.  Cas.  9502,  holding  sup- 
plies furnished  in  New  York  on  credit  of  New  Jersey  owners  gave  libel- 
ants no  lien;  The  Robertson,  8  Biss.  182,  Fed.  Cas.  11,923,  refusing 
surety  on  bond  releasing  vessel  libeled  for  supplies  lien;  The  Bertha  M. 
Miller,  79  Fed.  366,  24  C.  C.  A.  641,  refusing  lien  for  supplies  to  fishing 
vessel  having  sufficient  catch  aboard  to  pay  for  them. 

Jurisdiction  over  maritime  liens.    Note,  62  Am.  Dec.  241. 

Ports  of  States  other  than  those  where  the  vessel  belongs  are  con- 
sidered foreign  ports,  for  purpose  of  lien  for  supplies  and  repairs  in  a  for- 
eign port. 

Approved  in  The*  Albany,  4  Dill.  443,  Fed.  Cas.  131,  refusing  lien  for 
repairs  in  port  of  same  State  where  vessel  owned. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  240. 

Furnisher  has  lien  on  vessel  for  necessary  supplies  furnished  in  foreign 
port,  on  vessel's  credit,  though  the  owner  be  present  or  orders  the  supplies 
personally. 

Approved  in  Henderson  v.  Kanawha  Dock  Co.,  185  Fed.  782,  107 
C.  C.  A.  651,  maritime  lien  exists  for  repairs  to  vessel  in  foreign  port 
authorized  by  owner  while  vessel  was  still  in  home  port;  The  Vigilant, 
151  Fed.  754,  81  C.  C.  A.  371,  maritime  lien  exists  for  coal  supplied  to 
vessel  in  foreign  port,  though  ordered  by  owner  while  vessel  was  in  home 
port ;  The  Worthington,  133  Fed.  725,  70  L.  R.  A.  353,  66  C.  C.  A.  555, 
applying  rule  where  one  advanced  money  in  foreign  port  on  credit  of 
vessel  to  owner  of  vessel,  who  was  without  funds,  to  be  used  for  load- 
ing vessel;  The  Surprise,  129  Fed.  876,  64  C.  C.  A.  309,  upholding  lien 
for  supplies  and  wharfage  furnished  vessel  in  foreign  port  on  master's 
order,  though  navigated  by  charterer,  who  was  to  make  all  disburse- 
ments ;  The  Underwriter,  119  Fed.  755,  dismissing  libel  for  coal  supplies 
furnished  chartered  vessel  in  foreign  port  merely  across  river  from  home 
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port ;  Cuddy  v.  Clement,  113  Fed.  462,  51  C.  C.  A.  288,  denying  liens  for 
coal  supplies  in  view  of  transactions  between  parties  in  previous  years; 
The  Iris,  100  Fed.  107,  40  C.  C.  A.  301,  allowing  equitable  owner,  pur- 
chase price  partly  paid,  to  charge  vessel  with  liens  for  repairs;  The 
Patapsco,  13  Wall.  335,  20  L.  Ed.  698,  holding  lien  for  coal  not  displaced 
by  entry  charging  owner  personally;  Harney  v.  The  Sydney  L.  Wright, 
5  Hughes,  484,  Fed.  Cas.  6082a,  allowing  lien  for  coal  furnished  on  order 
of  charterer;  The  George  T.  Kemp,  2  Low.  480,  Fed.  Cas.  5341,  sustain- 
ing lien  for  supplies  furnished  foreign  registered  ship  in  port  of  resi- 
dence of  equitable  owner;  The  Union  Express,  1  Brown,  539,  Fed.  Cas. 
14,364,  allowing  lien  for  advances  at  request  of  owner  on  credit  of  ship ; 
The  Eclipse,  3  Biss.  101,  Fed.  Cas.  4268,  allowing  lien  for  supplies  in 
foreign  port  ordered  by  owner;  Taylor  v.  Commonwealth,  23  Fed.  Cas. 
759,  sustaining  lien  for  repairs  in  home  port,  where  presumption  of  own- 
er's credit  overcome  by  facts  of  bankruptcy;  Freights  of  The  Kate,  63 
Fed.  719,  enforcing  lien  for  advances  to  disburse  ship  made  on  owner's 
request ;  The  Ella,  84  Fed.  477,  allowing  lien  for  repairs  at  request  of 
owners  where  evidence  showed  implied  understanding  that  ship's  credit 
was  pledged;  The  Marion  S.  Harris,  85  Fed.  800,  29  C.  C.  A.  428,  allow- 
ing lien  for  equipment  for  vessel  furnished  to  financially  irresponsible 
owner;  The  Iris,  88  Fed.  907,  allowing  lien  for  repairs  furnished  on  ves- 
sel's credit  by  ostensible  owner  in  possession. 

Distinguished  in  The  Roanoke,  189  U.  S.  193,  47  L.  Ed.  772,  23  Sup. 
Ct.  492,  declaring  State  statute  giving  absolute  lien  upon  foreign  vessels 
to  contractor  or  subcontractor,  adding  conditions  to  maritime  law  for 
benefit  of  particular  class,  void ;  Stephenson  v.  The  Francis,  21  Fed.  722, 
refusing  lien  for  supplies  ordered  by  special  owner  where  intent  to 
charge  ship  not  proven;  The  Aeronaut,  36  Fed.  499,  refusing  lien  for 
supplies  ordered  by  charterers  in  absence  of  intent  to  charge  ship;  The 
Robertson,  8  Biss.  182,  Fed.  Cas.  11,923,  refusing  surety  on  bond,  to 
release  vessel  from  libel  for  supplies,  lien;  The  Stroma,  53  Fed.  283,  3 
C.  C.  A.  530,  refusing  lien  for  supplies  furnished  foreign  vessel  on  order 
of  foreign  special  owner;  The  Allianca,  63  Fed.  732,  refusing  lien  for 
advances  at  request  of  owner  on  promise  to  give  "further  security  when 
required";  The  Westover,  76  Fed.  384,  refusing  lien  for  repairs' in  home 
port  at  request  of  owner's  agent;  Mitchell  v.  Chambers,  43  Mich.  164, 
38  Am.  Rep.  171,  5  N.  W.  67,  holding  co-owners  not  bound  by  ship's 
husband's  orders  of  repairs. 

Criticised  in  The  Mary  Morgan,  28  Fed.  199,  200,  holding  no  implied 
lien  can  arise  where  owner  of  vessel  orders  supplies. 

Pendency  of  action  In  State  court  for  advances  to  a  ship  is  no  bar  to 
suit  in  Federal  court  to  enforce  a  lien  for  those  advances. 


LO  Wall.  218-224        NOTES  ON  U.  S.  REPORTS.  -  52 

Approved  in  Southern  Ry.  Co.  v.  Rowe,  2  Qa.  App.  563,  59  S.  E.  465, 
plaintiff  having  voluntarily  dismissed  suit  properly  removed  to  Federal 
court  may  bring  another  suit  for  same  cause  of  action  in  State  court, 
though  amount  of  damages  laid  in  second  suit  would  prevent  another 
removal  to  Federal  court ;  International  etc.  R.  R.  Co.  v.  Barton,  24  Tex. 
Civ.  123,  57  S.  W.  292,  holding  suit  pending  in  Federal  court  wherein 
plaintiff  moved  for  voluntary  dismissal  not  bar  to  action  in  State  court; 
The  Brig  Sarah  Harris,  7  Ben.  181,  Fed.  Cas.  12,346,  holding  lien  for 
advances  for  repairs  not  displaced  by  personal  credit  subsequently  taken 
in  satisfaction ;  The  Union  Express,  1  Brown,  541,  Fed.  Cas.  14,364,  hold- 
ing lien  for  advances  not  displaced  by  hypothecation  of  legal  title  to 
libelant ;  The  Eclipse,  3  Biss.  103,  Fed.  Cas.  4268,  holding  lien  for  sup- 
plies not  displaced  by  note  for  amount  due ;  Southern  Bank  v.  The  Alex- 
ander McNeil,  22  Fed.  Cas.  822,  holding  lien  not  lost  by  suing  out  attach- 
ment against  vessel;  The  Cerro  Gordo,  62  Conn.  580,  581,  54  Fed.  392, 
393,  allowing  seamen  lien  after  judgment  against  owner  and  attachment 
in  State  court  of  his  interest  in  vessel ;  People  ex  rel.  Granger  v.  Judge 
of  Wayne  Circuit  Court,  27  Mich.  408,  15  Am.  Rep.  197,  holding  plea  of 
pendency  of  Federal  suit  in  rem  insufficient  in  action  for  services  in  fit- 
ting out  vessel ;  Knaus  v.  Jenkins,  40  N.  J.  L.  291,  29  Am.  Rep.  239,  hold- 
ing pending  arbitration  no  bar  to  action  on  matter  submitted. 

Distinguished  in  Northwestern  Com.  Co.  v.  Bartels,  131  Fed.  27,  28,  65 
C.  C.  A.  263,  where  one  entitled  to  maritime  lien  files  claim  in  State  court 
receivership  proceedings  and  consented  to  sale  of  ship,  and  asserts  prior- 
ity of  claim  to  proceeds,  he  is  estopped  to  enforce  lien  in  admiralty; 
The  Mary  Morgan,  28  Fed.  202,  holding  sheriff's  sale  discharged  vessel 
of  lien  for  supplies. 

Pendency  of  one  action  as  defense  to  another.    Note,  84  Am.  Dec. 
454. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in 
same  State.    Note,  42  L.  R.  A.  449,  462. 

Where,  after  decree  appealed  from,  payments  were  made  by  respond- 
ents, amount  -of  decree  was  left  to  lower  court  to  adjust,  according  to  stipu- 
lation between  parties. 

Approved  in  The  Sabine,  4  Woods,  87,  50  Fed.  217,  refusing  to  execute 
mandate  affirming  decree  against  sureties  on  claim  partially  paid  before 
decree  affirmed. 

10  Wall.  218-224,  19  L.  Ed.  895,  BRAUN  v.  SAUERWEIN. 

Disability  to  sue,  caused  by  act  of  Congress,  though  arising  subse- 
quently to  commencement  of  running  of  statute  of  limitations  and  not 
enumerated  in  the  act,  suspended  running  of  statute. 
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Approved  in  Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  255,  holding  under  _ 
Iowa  statutes  action  on  note  given  by  decedent  not  barred  where  admin- 
istration could  not  have  been  had  earlier;  Barton  v.  New  Haven,  74 
Conn.  732,  52  Atl.  405,  holding  death  of  plaintiff  after  judgment  sus- 
pends action  until  appointment  of  executor;  Gibson  v.  Ruff,  8  App.  D.  C. 
269,  in  action  against  executor  for  decedent's  debt,  running  of  statute 
of  limitations,  having  commenced  in  debtor's  lifetime,  was  not  suspended 
during  probate  of  will ;  Steele  v.  Bliss,  166  Mich.  596,  Ann.  Cas.  1912D, 
1022,  37  L.  R.  A.  (N.  S.)  859,  132  N.  W.  346,  running  of  statute  of  limi- 
tations upon  execution  lien  was  suspended  by  injunction  preventing  sale 
of  realty;  St.  Paul  etc.  Ry.  Co.  v.  Olson,  87  Minn.  120,  94  Am.  St.  Rep. 
696,  91  N.  W.  296,  holding  continuous  litigation  by  defendant  not  barring 
plaintiff's  right  to  land  grant ;  Perry  v.  Strawbridge,  209  Mo.  643,  123 
Am.  St.  Rep.  510,  14  Ann.  Cas.  92,  16  L.  R.  A.  (N.  S.)  244,  108  S.  W. 
647,  term  "widower"  in  law  of  descents  did  not  include  one  who  mur- 
dered his  wife ;  Cobb  ▼.  Houston,  117  Mo.  App.  653,  94  S  * W.  301,  stat- 
ute of  limitations  is  suspended  during  defendant's  nonresidence ;  Dev- 
eranx  v.  Brownsville,  29  Fed.  751,  holding  repeal  of  municipal  charter, 
preventing  creditor  from  suing  city,  suspended  statute  of  limitations; 
Brockway  v.  Oswego,  40  Fed.  615,  holding  statute  of  limitations  sus- 
pended in  favor  of  creditor  for  period  during  which  town  officials  failed 
to  qualify  for  purpose  of  avoiding  judgment;  Jackson  v.  Fidelity  & 
Casualty  Co.,  75  Fed.  365,  21  C.  C.  A.  394,  holding  facts  exempted  bank 
from  limitation  requiring  suit  on  bond  guaranty,  bond  guaranteeing  hon-  ' 
esty  of  officials,  to  be  brought  within  twelve  months  after  discovery  of 
fraud ;  Hawes  v.  Fetle,  42  Ark.  379,  excluding  interval  between  proof  of 
debt  and  termination  of  bankruptcy  proceedings  from  computation  of 
time  limited  for  bringing  suit ;  Rogers  v.  Wentworth,  58  N.  H.  318,  hold- 
ing statute  of  limitations  suspended  by  bankruptcy  proceedings,  and 
creditor  not  entitled  to  sue  before  their  termination;  Broadfoot  v.  Fay- 
etteville,  124  N.  C.  495,  70  Am.  St.  Rep.  621,  32  S.  E.  809,  holding  re- 
peal of  municipal  charter  suspended  statute  of  limitations  in  action  on 
coupons  issued  by  city. 

Distinguished  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  649,  holding 
loss  of  grant  and  survey  did  not  change  effect  of  statute,  providing  for 
limited  period  for  suits  against  the  United  States,  without  exception; 
Amy  v.  Watertown,  130  U.  S.  323,  32  L.  Ed.  955,  9  Sup.  Ct.  538,  holding 
statute  of  limitations  not  suspended  by  inability  to  serve  defendant, 
eluding  process;  Northern  fac.  Ry.  Co.  v.  Pyle,  19  Idaho,  12,  112  Pac. 
681,  pendency  of  homestead  contest  in  Federal  Land  Department  did  not 
suspend  running  of  statute  of  limitations  against  right  of  action  to  re- 
cover land  from  one  in  adverse  possession;  Airy  v.  Swinford,  154  Mo. 
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App.  587,  136  S.  W.  729,  absence  from  State  did  not  suspend  running  of 
statute  of  limitations  upon  judgment. 

Where  statute  of  limitations  was  suspended  by  disability,  raised  by  act 
of  1866,  as  against  plaintiff  for  recovery  of  revenue  tax,  until  appeal  to 
revenue  commissioner,  and  his  decision,  statute  commenced  to  run  when 
disability  ceased. 

Approved  in  Hubbard  v.  Worcester  Art  Museum,  196  Fed.  873,  116 
C.  C.  A.  433,  writ  of  error  to  Circuit  Court  of  Appeals  issued  more  than 
six  months  after  entry  of  judgment  in  Circuit  Court,  but  within  six 
months  from  mandate  issued  by  Supreme  Court,  brings  up  only  matter 
arising  after  mandate;  Irvine  v.  Bankard,  181  Fed.  212,  pendency  of 
appeal  suspended  running  of  statute  of  limitations  in  action  by  receiver 
against  stockholders  to  collect  assessments ;  In  re  Lee,  171  Fed.  267,  269, 
creditors  were  entitled  to  prove  claims  within  year  from  date  of  dis- 
missal of  appeal  in  bankruptcy  proceedings;  Collier  v.  Goessling,  160 
Fed.  611,  87  C.  C.  A.  506,  statute  of  limitations  did  not  begin  to  run 
against  right  of  action  to  invalidate  tax  title  until  statutory  conveyance 
of  land  to  defendant  passed  title  to  one  capable  of  being  sued;  Moore 
Bros.  v.  Cowan,  173  Ala.  544,  55  South.  906,  taking  of  appeal  and  dis- 
missal does  not  change  date  of  bankruptcy  adjudication  from  date  of 
decree  to  date  of  dismissal  of  appeal;  Cheatham  v.  United  States,  92 
U.  S.  90,  23  L.  Ed.  563,  holding  party  who  did  not  sue  within  six  months 
after  decision  of  commissioner  on  alleged  illegally  assessed  tax,  had  no 
right  of  action;  Bauserman  v.  Blunt,  147  U.  S.  657,  37  L.  Ed.  320,  13 
Sup.  Ct.  471,  holding  statute  of  limitations  of  Kansas  suspended  by  death 
of  debtor  only  until  creditor  has  had  reasonable  time  for  appointment  of 
an  administrator;  Francis  v.  Slack,  4  Cliff.  189,  Fed.  Cas.  5041,  follow- 
ing principal  case  on  similar  facts ;  Tax  Collector  v.  Hubbard,  12  Wall. 
11, 14,  20  Ii.  Ed.  275,  276,  holding  act  of  1866,  prohibiting  action  for  re- 
covery of  tax  illegally  assessed,  applies  to  all  suits  brought  after  act 
went  into  effect. 

Distinguished  in  Irvine  v.  Elliott,  203  Fed.  112,  in  action  by  Ohio  re- 
ceiver to  enforce  double  liability  of  Delaware  stockholder  of  insolvent 
Ohio  corporation,  prosecution  of  appeal  in  domiciliary  suit  preventing 
this  action,  would  not  suspend  running  of  statute  of  limitations. 

"Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Cas.  1916A,  301,  310. 

10  Wall.  224-245,  19  L.  Ed.  900,  HORNSBY  V.  UNITED  STATES. 

Mexican  grants  are  of  three  kinds:  (1)  By  specific  boundaries,  (2) 
By  quantity  out  of  a  designated  tract;  (3)  By  name  of  tract,  limits  of  which 
are  proven  by  evidence. 
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Approved  in  United  States  v.  Cameron,  3  Ariz.  104,  21  Pac.  178,  hold- 
ing land  situated  several  miles  from  habitations  or  actual  occupation  not 
claimable  under  color  of  title  of  Mexican  grant  to  base  action  for  wrong- 
ful inciosure ;  United  States  v.  Maxwell  etc.  Co.,  121  U.  S.  372,  30  L.  Ed. 
955,  7  Sup.  Ct.  1023,  refusing  to  set  aside  grant  by  specific  boundaries 
because  exceeding  legal  quantity;  Cameron  v.  United  States,  148  U.  S. 
309,  37  L.  Ed.  462,  13  Sup.  Ct.  599,  holding  claim  under  grant  by  quan- 
tity, where  limits  located  by  monuments,  claim  under  color  of  title; 
Ainsa  v.  United  States,  161  U.  S.  221,  40  L.  Ed.  677,  16  Sup.  Ct.  549, 
refusing  to  confirm  unlocated  grant  of  second  class. 

Grant  for  certain  quantity  of  land,  to  be  surveyed  out  of  larger  tract, 
verts  present  Interest  in  the  grantee,  a  principle  applicable  also  to  Mexican 
grants. 

Approved  in  Chicago,  R.  I.  etc.  R.  R.  Co.  v.  Brown,  40  Iowa,  335, 
holding  swamp-land  act  vested  present  interest  in  State;  Page  Co.  v. 
Burlington  &  M.  etc.  R.  R.  Co.,  40  Iowa,  521,  to  same  effect. 

Distinguished  in  Fitzpatrick  v.  Dubois,  2  Sawy.  440,  Fed.  Cas.  4842, 
holding  no  title  vested  under  donation  act  until  settlement. 

Surveys  of  grants  by  Mexican  government  could  be  made  only  by  of- 
ficers, uncontrolled  by  possession,  private  surveys  being  ineffectual;  these 
rights  of  the  government  passed  to  the  United  States. 

Approved  in  United  States  v.  McLaughlin,  127  U.  S.  450,  32  L.  Ed. 
221,  8  Sup.  Ct.  1187,  holding  grant  within  designated  boundaries,  leaving 
enough  to  satisfy  previous  unlocated  grant,  valid;  Muse  v.  Arlington 
Hotel  Co.,  68  Fed.  642,  holding  Spanish  grant  conveyed  no  title  in  ab- 
sence of  actual  survey. 

Mexican  governor  had  power  to  make  grants;  it  was  his  duty  to  sub- 
mit them  for  approval  of  departmental  assembly,  and  his  failure  to  do 
so  left  grant  defeasible  but  did  not  render  it  invalid  or  divest  title. 

Approved  in  United  States  v.  Elder,  177  U.  S.  112,  44  L.  Ed.  693,  20 
Sup.  Ct.  539,  holding  documents  executed  by  prefect  and  justice  of  peace 
did  not,  though  intended  to,  pass  title  to  public  lands;  Hays  v.  United 
States,  175  U.  S.  257,  44  L.  Ed.  154,  20  Sup.  Ct.  83,  holding  claim  prop- 
erly rejected  presented  grant  of  alcalde  inconsistent  on  face  with  alleged 
grant  by  Governor;  Crespin  v.  United  States,  168  U.  S.  213,  42  L.  Ed. 
440,  18  Sup.  Ct.  55,  holding  grant  by  Mexican  prefect  void ;  Harrison  v. 
Ulrichs,  14  Sawy.  164,  39  Fed.  660,  holding  patent  to  Mexican  grantee, 
holding1  unapproved  grant,  gave  him  superior  rights;  United  States  v. 
Maxwell  Land  Grant  Co.,  121  U.  S.  363,  30  L.  Ed.  952,  7  Sup.  Ct.  1019, 
refusing  to. set  aside  Mexican  grant  as  exceeding  legal  limits;  Emeric  v. 
Alvarado,  64  Cal.  556,  2  Pac.  432,  arguendo. 


10  Wall.  246-251        NOTES  ON  U.  S.  REPORTS.  56 

Distinguished  in  McMicken  v.  United  States,  97  U.  S.  216,  24  L.  Ed. 
951,  holding  Mexican  grantee's  rights  lost  by  failure  to  comply  with  con- 
ditions ;  Bouldin  v.  Phelps,  12  Sawy.  310,  30  Fed.  558,  holding  Mare 
Island  grant  void,  because  not  concurred  in  by  departmental  assembly. 

In  conformity  with  action  of  political  department,  courts  hold  that 
Mexican  authority  in  California  ceased  July  7,  1846. 

Approved  in  More  v.  Steinbach,  127  U.  S.  80,  32  L.  Ed.  55,  8  Sup.  Ct. 
1070,  holding  alcalde  appointed  after  July  T,  1846,  could  not  give  judi- 
cial possession  of  land  previously  granted. 

Mere  failure  to  obtain  Judicial  possession  did  not  work  a  forfeiture. 
A  Mexican  grantee's  interest  could  be  divested  only  by  investigation,  after 
denouncement  by  party  claiming  land. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  635,  72  Pac.  33,  following 
rule;  Modern  Loan  Co.  v.  Police  Court,  12  Cal.  App.  587,  108  Pac.  59, 
sections  of  Penal  Code  authorizing  taking  possession  of  personal  prop- 
erty, alleged  to  have  been  stolen  or  embezzled,  by  search-warrant,  with- 
out notice  or  hearing,  are  invalid;  Henshaw  v.  Bissell,  18  Wall.  263,  21 
L.  Ed.  838,  holding  power  of  Governor  over  tract  covered  by  floating 
grant  ceased  after  grant. 

Distinguished  in  McMicken  v.  United  States,  97  U.  S.  216,  24  L.  Ed. 
951,  holding  grantee's  interest  lost  where  no  survey,  settlement  or  im- 
provement made. 

Bights  under  Mexican  grantee's  claim,  whether  merely  imperfect  and 
equitable  or  not,  are  property  rights,  protected  by  treaty  of  cession  and 
rules  of  international  law. 

Approved  in  State  v.  Russell,  38  Tex.  Civ.  19,  21,  85  S.  W.  291,  292, 
expression  "legitimate  title"  in  protocol  of  treaty  providing  protection 
to  Mexican  grants  includes  equitable  as  well  as  legal  title;  Slidell  v. 
Grandjean,  111  U.  S.  423,  28  L.  Ed.  325,  4  Sup.  Ct.  479,  recognizing 
Spanish  rule  allowing  grantee  preference  over  land  adjoining  river  land ; 
Bryan  v.  Kennett,  113  U.  S.  192,  28  L.  Ed.  912,  5  Sup.  Ct.  413,  holding 
incomplete  Spanish  title  to  lands  in  Missouri  a  property  right  protected 
by  cession  treaty. 

Distinguished  in  Ainsa  v.  United  States,  161  U.  S.  221,  40  L.  Ed.  677, 
16  Sup.  Ct.  549,  refusing  to  confirm  unlocated  grant  of  a  certain  quantity. 

10  Wall.  246-251,  19  L.  Ed.  890,  THE  COLUMBIA. 

Where  a  vessel  is  seen  off  starboard  side  of  another,  it  is  tetter's  duty 
to  keep  clear,  and  she  is  responsible  for  a  collision  caused  by  her  crossing 
the  former. 
Approved  in  The  Zouave,  90  Fed.  443,  following  rule. 
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It  is  dnty  of  following  vessel  to  keep  clear,  and,  where  she  crosses, 
she  Is  responsible  in  event  of  collision. 

Distinguished  in  The  St.  Paul,  21  Fed.  Cas.  218,  refusing  to  allow  for- 
ward vessel,  willfully  thrown  across  path  of  overtaking  vessel,  recovery 
for  collision,  though  latter  vessel  also  at  fault. 

10  WalL  251-256,  19  L.  Ed.  893,  DEMINGP8  APPEAL. 
Not  cited. 

10  Wall.  2^6-263,  19  L.  Ed.  892,  NEW  ORLEANS  ETC.  R.  R.  00.  v.  MOR- 
GAN. 

Where,  on  error  to  Circuit  Court,  the  whole  record  is  removed,  and1 
no  error  disclosed,  a  motion  to  dismiss  will  be  denied  and  Judgment  affirmed. 

Cited  in  Cassatt  v.  Mitchel  Coal  &  Coke  Co.,  150  Fed.  42,  10  L.  R.  A. 
(K.  S.>  99,  81  C.  C.  A.  80,  arguendo. 

Order  dismissing  a  petition  in  the  nature  of  an  audita  querela,  pray- 
ing that  executory  process,  awarded  on  a  mortgage,  be  restrained,  because 
ordered  without  notice,  is  final  Judgment  to  which  a  writ  of  error  will  lie. 

Approved  in  Spitley  v.  Frost,  5  McCrary,  51,  15  Fed.  306,  holding 
order  confirming  sale  and  overruling  motion  to  set  it  aside  because  of 
homestead  rights  final,  and  an  estoppel. 

10  Wall.  263-272,  19  L.  Ed.  887,  DEERY  V.  CRAY. 

Deed  referring  for  one  boundary  line* to  an  existing  plat  presents  no 
apparent  uncertainty,  or  patent  ambiguity,  and  is  not  void. 

Approved  in  Smith  v.  Brown,  34  Mich.  459,  holding  sheriff's  deed, 
omitting  county  and  State,  not  objectionable  for  variance,  where  parties 
treated  it  as  covering  premises  in  question. 

-Distinguished  in  Green  Bay  etc.  Canal  Co.  v.  Hewitt,  66  Wis.  467,  29 
N.  W.  239,  holding  exception  from  grant  of  buildings  and  improvements 
too  vague  to  except  fee  under  the  buildings;  Chapman  v.  Pittsburg  etc. 
B.  R.  Co.,  26  W.  Va.  334,  holding  railroad's  mortgage  of  all  "property 
held  in  trust"  conveyed  only  real  property  specifically  described  in  other 
parts  of  deed. 

Instruction  as  to  effect  of  a  mortgage  on  plaintiff's  title  will  not  be 
considered  where  plaintiff  had  no  title  on  which  jury  could  find  in  her. 
favor. 

Approved  in  West  v.  Camden,  135  U.  S.  521,  84  L.  Ed.  258, 10  Sup.  Ct. 
841,  refusing  to  examine  instruction  harmful  to  plaintiff,  who  could  not 
recover  in  any  event. 
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10  Wall.  273-299,  19  L.  Ed.  915,  SLAUGHTER-HOUSE  CASES. 

Writ  of  error,  to  operate  as  supersedeas,  after  giving  sufficient  bond, 
must  be  allowed  within  ten  days  after  final  order,  such  as  decree  refusing 
rehearing,  except  in  certain  enumerated  cases. 

Approved  in  Sutherland  v.  Pearce,  186  Fed.  789,  108  C.  C.  A.  657, 
where  dismissal,  of  first  appeal  was  due  to  failure  of  clerk  to  send  up 
record  in  time,  court  allowed  filing  of  supersedeas  bond  after  expiration 
of  sixty  days  limited  by  statute;  French  v.  Shoemaker,  12  Wall.  99,  20 
L.  Ed.  271,  holding  writ  of  error  supersedeas  where  bond  not  shown  by 
record  to  be  insufficient;  Kitchen  v.  Randolph,  93  U.  S.  88,J23  L.  Ed. 
811,  holding  Supreme  Court  justice  could  not  allow  supersedeas  where 
appeal  taken  after  sixty  days  after  judgment;  Texas  etc  Ry.  Co.  v. 
Murphy,  111  U.  S.  490,  28  L.  Ed.  493,  4  Sup.  Ct.  498,  allowing  super- 
sedeas where  writ  of  error  taken  within  twenty  days  after  decision  on 
petition  for  rehearing;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  564,  16 
C.  C.  A.  317,  holding  time  to  file  bill  of  exceptions  properly  extended 
after  motion  for  new  trial ;  Woods  v.  Lindvall,  48  Fed.  74, 1  C.  C.  A.  34, 
allowing  bill  of  exceptions  to  be  filed  at  succeeding  term,  after  argu- 
ment on  motion  for  new  trial;  Altenberg  v.  Grant,  83  Fed.  981,  28 
C.  C.  A.  244,  holding  time  for  writ  of  error  suspended  until  disposition 
of  motion  for  new  trial. 

Computation  of  time  for  appeal  or  writ  of  error  as  affected  by  mo- 
tion for  new  trial  or  rehearing.    Note,  3  Ann.  Cas.  630. 

Appeals  or  writs  of  error  do  not  become  supersedeas  by  process  of 
Supreme  Court,  but  are  constituted  such  by  act  of  Congress,  on  compliance 
with  certain  conditions. 

Approved  in  United  States  v.  Dunne,  173  Fed.  256,  19  Ann.  Cas.  1145, 
97  C.  C.  A.  420,  Circuit  Court  had  jurisdiction  to  abate  judgment  of 
conviction  of  misdemeanor  upon  death  of  defendant,  though  motion  to 
abate  was  made  after  term,  where  writ  of  error  and  supersedeas  bond 
suspended  judgment  until  case  was  remanded;  New  England  R.  Co.  v. 
Hyde,  101  Fed.  400,  41  C.  C.  A.  404,  refusing  supersedeas  where  plain- 
tiff failed  to  file  writ  of  error  and  bond  within  sixty  days  from  entry  of 
judgment ;  Arnold  v.  Frost,  9  Ben.  269,  Fed.  Cas.  558,  taking  jurisdiction 
over  action  on  supersedeas  bond  after  affirmance,  though  no  supersedeas 
order  made ;  State  v.  Mitchell,  29  Fla.  315, 10  South.  749,  arguendo. 

Distinguished  in  State  ex  rel.  Pugh  v.  Judge  of  Twentieth  Judicial 
District  Court,  33  La.  Ann.  1389,  holding  judgment  declaring  office  vacant 
not  superseded  by  appeal ;  Crowder  v.  Morgan,  72  Ala.  540,  in  action  on 
bond,  holding  bond  not  supersedeas  where  not  approved  or  copy  de- 
posited with  clerk  of  court. 
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Writ  of  error  from  United  States  Supreme  Court  as  staying  pro- 
ceedings in  State  court.    Note,  Ann.  Cas.  1912A,  260.' 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  848,  865,  869. 

Writ  or  error  suspends  Jurisdiction  of  lower  court  and  prevents  furthor 
proceedings 

Approved  in  Ken&rick  v.  Roberts,  214  Fed.  269,  District  Court,  approv- 
ing supersedeas  bond  made  part  of  record  filed  in  Circuit  Court  of 
Appeals,  has  no  jurisdiction  to  vacate  supersedeas;  McKinnon-Young 
Co.  v.  Stockton,  53  Fla.  764,  44  South.  246,  appeal  with  supersedeas  sus- 
pending power  of  court  below  to  enforce  order  does  not  prevent  court 
from  making  order  for  preservation  of  funds;  Cralle  v.  Cralle,  81  Va. 
775,  holding  lower  court  not  empowered,  pending  appeal,  to  grant  tem- 
porary maintenance;  Ex  parte  Dunn,  6  S.  C.  309,  following  rule;  Blair 
v.  Compton,  33  Mich.  448,  holding  stay  did  not  dissolve  completed  levy 
and  sheriff  authorized  to  proceed;  Butchers'  Assn.  v.  Slaughter-houso 
Co.,  1  Woods,  54,  Fed.  Cas.  2234,  refusing  to  order  giving  of  additional 
bonds  after  appeal  and  supersedeas  bond. 

Distinguished  in  May  v.  Printup,  59  Ga.  135,  sustaining  power  of  Cir- 
cuit Court  to  appoint  receiver  after  appeal  to  Supreme  Court;  Richter 
v.  Jerome,  25  Fed.  681,  permitting  examination  of  witnesses  de  bene  esse 
pending  appeal  to  Supreme  Court. 

In  absence  of  statute,  or  special  order,  appeal  in  equity  does  not  stop 
proceedings  under  decree  appealed  from. 

Approved  in  United  States  v.  Chin  Dong  Ting,  229  Fed.  816,  under 
Chinese  Exclusion  Act,  taking  of  appeal  vacates  commissioner's  order 
of  deportation  and  transfers  case  to  District  Court  for  trial  de  novo. 

Appeal  from  order  denying,  dissolving  or  granting  injunction  does  not 
stay  proceedings  or  suspend  operation  of  order. 

Approved  in  Merrimack  River  Saving  Bank  v.  City  of  Clay  Center, 
219  U.  S.  534,  Ann.  Oas.  1912A,  518,  55  L.  Ed.  325,  31  Sup.  Ct.  295,  will- 
ful destruction  of  subject  matter  of  litigation  by  defendants  after  dis- 
missal of  appeal,  but  before  mandate  issued,  was  contempt  of  appellate 
jurisdiction,  though  also  in  violation  of  injunction  of  Circuit  Court; 
Western  Union  Telegraph  Co.  v.  Wright,  168  Fed.  559,  continuing  in- 
junction restraining  collection  of  taxes  from  telegraph  company  pend- 
ing appeal  on  giving  of  bond  to  protect  State ;  Elliott  v.  Kuzek,  2  Alaska, 
591,  where,  on  dismissal  after  trial  on  merits,  injunction  pendente  lite 
was  dissolved,  in  action  on  injunction  bond,  plea  setting  up  appeal  from 
dismissal  and  giving  of  supersedeas  bond  is  demurrable;  Hitz  v.  Jenks, 
16  App.  D.  C.  550,  where  decree  of  special  term  of  Supreme  Court  of 
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District  of  Columbia  granting  injunction  was  reversed  on  appeal  by  gen- 
eral term,  appeal  to  Federal  Supreme  Court,  although  operating  as  super- 
sedeas, did  not  revive  decree  of  special  term  and  continue  injunction; 
City  of  Pasadena  v.  Superior  Court,  157  Cal.  789,  21  Ann.  Cas.  1355, 
109  Pac.  624,  Superior  Court,  on  denying  perpetual  injunction,  has  power 
to  continue  in  force  preliminary  injunction  to  maintain  status  quo  of 
subject  matter  pending  appeal;  Ft.  Worth  Driving  Club  v.  Ft.  Worth 
Fair  Assn.,  56  Tex.  Civ.  165,  121  S.  W.  215,  temporary  injunction  re- 
straining defendant  from  selling  intoxicating  liquors  was  not  suspended 
by  appeal  with  supersedeas  bond;  Waters-Pierce  Oil  Co.  v.  State,  47 
Tex.  Civ.  173,  103  S.  W.  842,  jurisdiction  of  res  obtained  in  receivership 
proceeding  in  lower  court  was  transferred  by  appeal,  and  not  lost  by 
filing  supersedeas  bond ;  State  v.  Superior  Court,  39  Wash.  117,  118,  109 
Am.  St.  Rep.  862,  1  L.  R.  A.  (N.  S.)  554,  80  Pac.  1109,  defendants  re- 
strained from  operating  shooting-gallery  are  not  entitled,  as  matter  of 
right,  to  supersede  order  pending  appeal ;  Powhatan  Coal  &  Coke  Co.  v. 
Ritz,  60  W.  Va.  410,  9  L.  R.  A.  (N.  S.)  1225,  56  S.  E.  263,  order  granting 
appeal  from  order  refusing  to  dissolve  injunction  and  supersedeas  was 
not  order  staying  injunction;  Hovey  v.  McDonald,  109  U.  S.  161,  27 
L.  Ed.  891,  3  Sup.  Ct.  143,  holding  appeal  from  order  vacating  injunc- 
tion against  collecting  fund  did  not  continue  injunction;  State  v.  Stall- 
cup,  15  Wash.  265,  46  Pac.  251,  holding  temporary  injunction  operative 
pending  appeal  from  order  granting  it;  National  Docks  etc.  Ry.  Co.  v. 
Pennsylvania  R:  R.  Co.,  54  N.  J.  Eq.  172,  33  Atl.  938,  holding  appeal  did 
not  vacate  order  restraining  interference  with  complainant's  work ;  Green 
v.  Griffin,  95  N.  C.  54,  holding  appellant  in  contempt  for  violating  order 
restraining  building  of  wall ;  Leonard  v.  Ozark  Land  Co.,  115  TJ.  S.  468, 
29  L.  Ed.  445,  6  Sup.  Ct.  127  (affirming  24  Fed.  659),  holding  injunction 
restraining  cutting  of  trees  not  dissolved  by  appeal ;  Knox  Co.  v.  Harsh- 
man,  132  U.  S.  16,  33  L.  Ed.  251,  10  Sup.  Ct.  9,  holding  appeal  from 
order  refusing  to  restrain  collection  of  judgment  did  not  operate  as  an 
injunction ;  Tyler  v.  Presley,  72  Cal.  292,  13  Pac.  857,  holding  order  dis- 
barring attorney  operative  pending  appeal;  State  ex  rel.  Pugh  v.  Judge 
of  Twentieth  Judicial  District  Court,  33  La.  Ann.'  1389,  holding  judg- 
ment declaring  office  vacant  operative  despite  appeal;  State  v.  Burke,  35 
La.  Ann.  187,  following  rule,  but  refusing  to  distribute  fund,  until  de- 
termination of  appeal  from  order  dissolving  injunction  which  restrained 
distribution ;  State  v.  Dillon,  96  Mo.  62,  8  S.  W.  783,  sustaining  contempt 
proceedings  for  violation  of  injunction  pending  appeal;  Bullion  eto.  Min. 
Co.  v.  Eureka  Hill  Min.  Co.,  5  Utah,  152,  13  Pac.  175,  holding  contempt 
not  established,  in  proceeding  for  violation  of  injunction,  appealed  from ; 
May  v.  Printup,  59  Ga.  135f  sustaining  appointment  of  receiver  pending 
appeal;  dissenting  opinion  in  oiflte  v-  Hirzei,  137  Mo.  450,  38  S.  W.  961, 
majority  holding  appeal  vaca*         ^pointment  of  receiver. 
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Distinguished  in  New  River  Mineral  Co.  ▼.  Seeley,  117  Fed.  982,  in- 
junction continued  in  force  where  supersedeas  granted  to  order  allow- 
ing appeal  from  order  dissolving  injunction;  State  v.  Dearing,  180  Mo. 
67,  79  S.  W.  455,  where  trial  court  on  merits  dissolves  injunction  and 
dismisses  bill,  it  may  continue  temporary  injunction  pending  appeal; 
Dent  v.  Ferguson,  29  Fed.  10,  refusing  to  dispossess  receiver  pending 
appeal  from  final  decree  awarding  possession  to  respondents ;  Stewart  v. 
Superior  Court,  100  Cal.  546,  35  Pac.  157,  holding  injunction,  author- 
izing plaintiff  to  connect  water-pipes  with  defendant's  pipe-line,  sus- 
pended by  appeal;  Gulf  etc.  Ry.  Co.  v.  Ft.  Worth  etc.  Ry.  Co.,  68  Tex. 
103,  2  S.  W.  200,  holding  appeal  vacated  dissolution  of  injunction  and 
revived  it. 

limited  in  Staffords  ▼.  King,  90  Fed.  141,  32  C.  C.  A.  536,  holding 
court  may,  in  its  discretion,  order  otherwise. 

Effect  of  appeal  and  supersedeas  bond  on  injunction.  Note,  4  Ann. 
Cas.  232. 

Power  of  trial  court  to  grant  or  continue  temporary  injunction  pend- 
ing appeal  from  judgment  denying  permanent  injunction.  Note, 
21  Ann.  Cas.  1363. 

Injunction  will  not  issue  from  the  Supreme  Court  to  stay  proceedings 
In  subordinate  State  court;  there  is  no  appellate  relation  between  them. 

Approved  in  Tick  Wo  v.  Crowley,  11  Sawy.  424,  26  Fed.  208,  refusing 
to  enjoin  police  officer  from  serving  warrants  of  arrest  issued  by  State 
court. 

Injunction  against  criminal  proceedings.    Note,  21  L.  R.  A.  86. 

Substitution  of  phrase  "et  al.,"  in  place  of  names  in  process,  plead- 
ings, etc.    Note,  14  Ann,  Cas.  572. 

Miscellaneous.  Cited  in  Slaughter-house  Cases,  16  Wall.  58,  21  L.  Ed. 
402;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  723,  42  L.  Ed.  917,  18 
Sup.  Ct.  485 ;  dissenting  opinion  in  People  v.  Hawkins,  157  N.  Y.  29,  42 
I*.  R.  A.  502,  51  N.  E.  266. 

10  Wa&  299-303/19  L.  Ed.  894,  WASHINGTON  B.  B.  CO  v.  BRADLEYS. 

Where  a  cause  is  at  issue  and  an  amended  bill  is  filed  without  leave 
of  court,  it  is  a  gross  irregularity  to  hear  the  cause  without  some  order 
imposing  terms,  vindicating  the  rules  of  practice. 

Approved  in  Lamson  v.  Hutchings,  118  Fed.  320,  55  C.  C.  A.  245,  re- 
fusing leave  to  amend,  after  replication  filed,  motion  unsupported  by 
affidavit. 

Process  and  defendants  are  necessary  to  cross-bills,  and  where  bill 
prayed  for  an  Injunction  against  a  trust  sale,  decree  ordering  sale  upon 
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cross-bill,  without  defendants  or  process,  was  error,  the  cross-bill  being  a 
nullity. 

Approved  in  Emery  v.  Central  Trust  etc.  Co.,  204  Fed.  969,  123 
C.  C.  *A.  287,  where  defendant's  bill  was  pure  cross-bill,  seeking  stay  in 
case  in  which  stay  would  operate,  and  dismissal  of  cross-bill  was  not 
appealable  prior  to  final  decree  in  main  suit ;  Wright  v.  St.  Louis  South- 
western Ry.  Co.,  175  Fed.  846,  cross-bill  by  defendant  in  equity  in  Fed- 
eral court  making  no  one  defendant  and  praying  for  no  process  is  nullity, 
and  should  be  attacked  by  motion  to  strike  out,  not  by  demurrer ;  Turner 
v.  Southern  Home  etc.  Loan  Assn.,  101  Fed.  316,  41  C.  C.  A.  379,  holding 
in  foreclosure  suit  against  borrowing  stockholder  cross-bill  proper  to 
terminate  relationship  and  cancel  stock;  Phillips  v.  Branch  Mint  Min. 
etc.  Co.,  27  S.  D.  362,  131  N.  W.  312,  in  suit  against  mining  company 
to  foreclose  miners'  liens,  service  of  cross-bill  on  defendant  by  codef end- 
ant  gives  court  jurisdiction  to  determine  validity  of  codef endant's  lien; 
Harris  v.  Schlinke,  95  Tex.  91,  65  S.  W.  173,  holding  error  to  give  judg- 
ment on  cross-bill  where  plaintiff  not  cited  to  answer  or  appearing  in 
court ;  Fidelity  &  Casualty  Co.  v.  Mobile  etc.  Ry.  Co.,  53  Fed.  852,  hold- 
ing substituted  service  upon  attorney  of  independent  bill  in  nature  of 
cross-bill  not  good ;  Wood  v.  Collins,  60  Fed.  142,  8  C.  C.  A.  522,  holding 
defendant,  in  suit  to  restrain  action  of  trespass  to  try  title,  not  entitled 
to  affirmative  relief  without  a  cross-bill ;  Meyer  v.  Kuhn,  65  Fed.  711, 13 
C.  C.  A.  298,  holding  codef endants  not  bound  by  decree  by  default  in 
favor  of  defendant  seeking  affirmative  relief  where  no  service  of  answer 
was  made;  Hill  v.  Ryan  Grocery  Co.,  78  Fed.  27,  23  C.  C.  A.  624,  re- 
versing decree  for  money  judgment  in  favor  of  respondent,  on  bill  pray- 
ing for  cancellation  of  trust  deed,  there  being  no  cross-bill;  Owens  v. 
Heidbreder,  78  Fed.  838,  24  C.  C.  A.  362,  holding  defendant,  in  action  of 
trespass  to  try  title,  not  entitled  to  have  cause  heard  in  equity  by  assert- 
ing equitable  rights  in  answer;  Ringo  v.  Woodruff,  43  Ark.  498,  holding 
codefendant  not  required  to  meet  evidence  on  allegations  constituting 
grounds  for  affirmative  relief,  there  being  no  cross-complaint  or  process. 

Decree  cannot  go  further  than  prayer  of  bill  and  allegations  as  proved; 
therefore  decree  ordering  sale,  where  bill  prayed  to  have  it  enjoined,  and 
cross-bill  was  a  nullity,  was  erroneous. 

Approved  in  The  New  York,  108  Fed.  107,  47  C.  C.  A.  232,  refusing  to 
allow  recoupment  against  libelants  or  vessel,  question  of  liability  not 
raised  by  pleading;  Dumont  v.  Fry,  12  Fed.  21,  refusing  to  entertain  a 
bill  where  there  was  adequate  remedy  at  law;  Wood  v.  Collins,  60  Fed. 
142,  8  C.  C.  A.  522',  holding  decree  awarding  possession  to  defendant,  on 
bill  to  restrain  action  of  trespass  to  try  title  erroneous,  there  being  no 
cross-bill;  Hill  v.  Ryan  Grocery  Co.,  78  Fed.  27,  23  C.  C.  A.  624,  re- 
versing decree  awarding  money  judgment  to  respondent,  on  bill  praying 
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for  cancellation  of  trust  deed,  there  being  no  cross-bill ;  White  v.  Bower, 
48  Fed.  188,  refusing  affirmative  relief  on  answer  in  the  nature  of  a 
cross-bill  to  bill  for  accounting  and  discovery;  Alabama  etc.  Ry.  Co.  v. 
Austin,  94  Fed.  901,  36  C.  C.  A.  536,  reversing  decree  on  bill  to  set  aside 
preferential  transfer,  where  allegations  not  sustained  by  proof;  Ringo 
v.  Woodruff,  43  Ark.  498,  holding  codef endant  not  required  to  meet  alle- 
gations in  answer  looking  for  affirmative  relief ;  Griffith  v.  Security  Home 
Bldg.  etc.  Assn.,  100  Tenn.  412,  45  S.  W.  670,  refusing  decree  of  fore- 
closure on  mortgagor's  bill  for  accounting  in  absence  of  cross-bill. 

Supreme  Court  will  notice  objections  not  taken  in  the  court  below, 
where  the  errors  are  grave  and  numerous. 

Approved  in  Troendle  v.  Van  Nortwick,  98  Fed.  787,  39  C.  C.  A.  286, 
holding  court's  action  in  permitting  cross-bill  where  complainant  ap- 
peared and  failed  to  object  not  assignable  error.      N 

Miscellaneous.  Cited  in  North  British  etc.  Ins.  Co.  v.  Lathrop,  70 
Fed.  433, 17  C.  C.  A.  175. 

10  Wall  304-308,  19  la.  Ed.  913,  GRTNNEI-L  v.  BIRD. 

In  adjustment  of  partnership  accounts,  the  active  managing  partner 
should  he  charged  with  capital  placed  in  his  hands  and  proceeds  of  sales, 
and  credited  with  cost  of  stock  contributed  by  himself  and  expenses. 

Approved  in  Hellebush  v.  Coughlin,  37  Fed.  295,  holding  partner  con- 
tributing invention  liable  for  half  of  loss  of  capital  contributed  by  other 
partner;  Keaton  v.  Mayo,  71  Ga.  653,  holding  partner  contributing  plan- 
tation entitled  to  its  full  value  before  profits  figured. 

An  unsupported  allegation  In  an  answer  to  a  bill  of  revivor,  being 
Impertinent  to  the  bill,  will  not  be  considered,  and  requires  no  formal 
application  to  avoid  its  effect  as  evidence. 

Approved  in  Fretz  v.  Stover,  22  Wall.  204,  22  L.  Ed.  770,  holding  new 
defenses  in  answer  to  bill  of  revivor  not  pertinent,  and  replication  not 
necessary;  Newcombe  v.  Murray,  77  Fed.  493,  considering  demurrer  to 
bill  of  revivor  only  so  far  as  it  disputed  right  of  complainants  to  revive ; 
Dunham  v.  Carson,  42  S.  C.  389,  20  S.  E.  199,  holding  general  answer  to 
bill  of  revivor  against  heir  and  devisee  of  defendant  improper. 

10  Wall.  308-321,  19  L.  Ed.  931,  COOPER  v.  RETNOI-D8. 

Judgment,  when  introduced  collaterally  as  evidence,  cannot  be  attacked 
for  errors,  unless  they  are  jurisdictional,  or  show  that  the  judgment  ren- 
dered was  beyond  court's  power. 

Approved  in  Dye  v.  Grary,  12  N.  M.  471,  78  Pac.  533,  following  rule ; 
Audas  v.  Highland  Land  etc.  Co.,  205  Fed.  864,  125  C.  C.  A.  62,  on  col- 
lateral attack  on  judgment,  only  jurisdictional  questions  can  be  consid- 
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ered;  Heid  v.  Ebner,  133  Fed.  158,  66  C.  G.  A.  222,  averment  in  answer 
of  title  through  execution  sale,  averring  judgment  sale  and  confirmation, 
is  sufficient  without  setting  up  in  detail  proceedings  relative  to  execution 
and  sale;  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  112  Fed.  48, 
50  C.  C.  A.  113,  holding  in  ejectment  against  purchaser,  decree  confirming 
foreclosure  sale  not  subject  to  attack;  McBee  y.  Purcell  Nat.  Bank, 
1  Ind.  Ter.  294, 37  S.  W.  58,  validity  of  judgment  offered  in  evidence  collat- 
erally in  another  suit  cannot  be  attacked  for  errors  not  jurisdictional; 
Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.,  Ill  Iowa,  597,  82  N.  W.  1025, 
recognizing  Wisconsin  judgment  by  default  entered  upon  filing  summons 
and  complaint  and  summons,  but  not  complaint  served ;  Vicksburg  etc.  R. 
Co.  v.  Tibbs,  112  La.  58,  36  South.  225,  where  appeal  taken  by  adminis- 
trator is  dismissed  by  consent,  fact  that  administrator  was  discharged 
prior  to  rendition  of  judgment  of  dismissal  is  not  ground  for  collateral  at- 
tack on  judgment;  Nichols  v.  Vaughan,  217  Mass.  552,  105  N.  E.  378, 
legislature  is  presumed  to  have  adopted  judicial  construction  of  statute 
re-enacted  without  change;  May  v.  Getty,  140  N.  C.  320.  53  S.  E.  79, 
where  jurisdiction  over  nonresident  obtained  by  attachment,  judgment 
not  collaterally  attackable  in  so  far  as  it  affects  attached  property; 
Walter  v.  Sturban,  38  Fed.  301,  refusing  to  hold  executions  issued  by 
State  County  Court  void  as  to  lands  in  other  counties,  where  court  had 
jurisdiction;  Sipe  v.  Copwell,  59  Fed.  971,  8  C.  C.  A.  419,  holding  judg- 
ment of  Rhode  Island  court,  sustaining  service  in  new  suits  on  parties 
in  pending  suits,  not  subject  to  collateral  attack;  Pullman's  Palace  Car 
Co.  v.  Washburn,  66  Fed.  797,  holding  judgment  of  Federal  court  cannot 
be  collaterally  attacked  for  want  of  jurisdictional  facts  in  petition  for 
removal;  In  re  Gut  Lun,  83  Fed.  142,  holding  judgment  of  deportation 
not  subject  to  attack  on  habeas  corpus  proceeding;  Bush  v.  Glover,  47 
Ala.  174,  holding  judgment  by  default  not  a  nullity,  though  summons 
issued  from  rebel  court;  Brown  v.  Tucker,  7  Colo.  34,  1  Pac.  223,  hold- 
ing judgment  not  void  on  collateral  attack  because  of  erroneous  finding 
that  time  of  defendant,  served  constructively,  to  answer  had  expired; 
Vantilburg  v.  Black,  3  Mont.  468,  holding  judgment  against  married 
woman  on  mortgage  by  her  and  husband  erroneous  but  not  void;  Feild 
v.  Dortch,  34  Ark.  405,  holding  judgment  without  sheriff's  return  binding, 
though  grossly  erroneous;  McCune  v.  People,  8  Colo.  App.  435,  46  Pac. 
1084,  holding  judgment  between  other  parties  admissible  to  fix  amount 
paid  into  clerk's  hands  in  action  on  his  official  bond;  McCarter  v.  Neil, 
50  Ark.  191,  6  S.  W.  732,  holding  plea  of  payment  of  taxes  no  defense 
collaterally  to  decree  of  sale  of  real  estate  under  "overdue  tax  law"; 
McMillan  v.  Lovejoy,  115  111.  501,  sustaining  action  on  judgment  show- 
ing no  placita;  Schott  v.  Youree,  142  111.  243,  31  N.  E.  593,  holding  record 
of  court  to  which  venire  of  replevin  suit  changed,  admissible  in  action 
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on  replevin  bond;  Taylor  v.  Elliott,  51  Ind.  382,  holding  decree  quashing 
original  attachment,  but  allowing  undertaking  to  inure  to  benefit  of 
subsequent  attachment,  not  impeachable  collaterally:  Selders  v.  Boyle, 
5  Kan.  App.  456,  49  Pac.  321,  following  rule ;  Savin  v.  Bond,  57  Md.  233, 
holding  judgment  of  condemnation  against  garnishees  conclusive  in  col- 
lateral proceeding  on  creditor;  Mitchell  v.  Chambers,  43  Mich.  158,  5 
N".  W.  63,  holding  defect  of  parties  could  not  be  urged  in  collateral 
attack  on  judgment  in  libel  against  vessel;  Erwin  v.  Heath,  50  Miss. 
802,  holding  garnishee  could  not  defend  because  of  irregularity  in  judg- 
ment against  his  creditor;  Massey  v.  Scott,  49  Mo.  282,  holding  special 
execution  on  general  judgment  in  action  by  attachment  erroneous,  but 
not  void  collaterally;  Groner  v.  Smith,  49  Mo.  324,  holding  sheriff's  sale 
under  execution  not  impeachable  in  ejectment;  Hardin  v.  Lee,  51  Mo. 
245,  holding  erroneous  execution  and  judgment  not  void  where  jurisdic- 
tion acquired  by  valid  attachment;  Kane  v.  McCown,  55  Mo.  201,  hold- 
ing lack  of  publication  could  not  be  shown  in  collateral  attack  on  judg- 
ment in  action  by  attachment ;  Hope  v.  Blair,  105  Mo.  93,  24  Am.  St.  Rep. 
369,  16  S.  W.  597,  holding  decree  and  sale  of  married  woman's  legal 
estate,  in  action  against  her  on  note,  not  void  collaterally;  First  Nat. 
Bank  v.  Hughes,  10  Mo.  App.  11,  holding  judgment  for  greater  amount 
than  named  in  writ  of  attachment  not  subject  to  collateral  attack ;  Knoll 
v.  Woelken,  13  Mo.  App.  277,  holding  judgment  on  void  tax  bill  not  sub- 
ject to  collateral  attack;  Bell  v.  (Jaylord,  6  N.  M.  229,  27  Pac.  494, 
holding  service  and  notice  sufficient,  and  sustaining  judgment  in  attach- 
ment suit,  on  collateral  attack;  Hunter  v.  Ruff,  47  S.  C.  553,  554,  58  Am. 
St.  Rep.  929,  930,  25  S.  E.  75,  holding  proceedings  under  judgment,  on 
defective  service  by  publication,  not  void  collaterally;  Bragg  v.  Lorio, 
1  Woods,  210,  Fed.  Cas.  1800,  refusing  to  question  seizure  under  con- 
fiscation act  because  made  upon  United  States  attorney's  order;  Otis 
v.  Rio  Grande,  1  Woods,  281,  Fed.  Cas.  10,613,  refusing  to  notice  errors 
in  admiralty  decree  in  action  to  enforce  it;  Downs  v.  Allen,  23  Blatchf. 
64,  22  Fed.  811,  refusing,  in  action  on  decree,  to  consider  objection  that 
decree  was  not  in  conformity  with  bill;  Salisbury  v.  Sands,  2  Dill.  277, 
Fed.  Cas.  12,251,  holding  foreclosure  decree,  finding  that  due  service 
was  made,  not  void  collaterally  because  of  irregularities ;  Smith  v.  Pome- 
roy,  2  Dill.  420,  Fed.  Cas.  13,092,  holding  foreclosure  decree  not  void 
for  errors  in  proceedings;  Mc Arthur  v.  Allen,  3  Fed.  323,  refusing 
to  entertain  collateral  attack  on  decree  setting  aside  will;  Tyler  v. 
Defrees,  11  Wall.  344,  20  L.  Ed.  163,  holding  confiscation  proceedings 
collaterally  before  court  as  foundation  of  title  impeachable  only  on 
jurisdictional  grounds;  Ludlow  v.  Ramsey,  11  Wall.  587,  20  L.  Ed.  218, 
holding  errors  in  proceedings  for  sale  under  attachment  not  sufficient 
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to  set  aside  sale  collaterally;  Gunn  v.  Plant,  94  U.  S.  669,  24  L.  Ed.  306, 
holding  duly  entered  judgment  binding  as  a  lien,  though  irregular  for 
failure  to  record  verdict;  Marchand  v.  Frellsen,  105  U.  S.  429,  26  L.  Ed. 
1059,  holding  judgment  of  seizure  and  sale  not  void  because  rendering 
an  appeal  concealed  from  court;  Matthews  v.  Densmore,  109  U.  S.  219, 
27  L.'Ed.  913,  3  Sup.  Ct.  128,  holding  marshal  not  liable  in  trespass  for 
seizure  under  lawful  writ  issued  on  defective  affidavit;  White  v.  Crow, 
110  U.  S.  189,  28  L.  Ed,  115,  4  Sup.  Ct.  74,  holding  judgment  rendered 
before  expiration  of  defendant's  time  to  answer  not  void;  Robinson  v. 
Fair,  128  U.  S.  87,  32  L.  Ed.  423,  9  Sup.  Ct.  35,  holding  Circuit  Court 
could  not  set  aside  partition  decree  by  State  probate  court  having  juris- 
diction ;  Huling,  v.  Kaw  Valley  etc.  Co.,  130  U.  S.  565,  32  L.  Ed.  1048, 

9  Sup.  Ct.  606,  holding  legal  qualifications  of  condemnation  commission- 
ers could  not  be  questioned  in  action  of  trespass  on  condemned  land; 
Manson  v.  Duncanson,  166  U.  S.  548,  41  L.  Ed.  1110,  17  Sup.  Ct.  652, 
refusing  collaterally  to  inquire  into  decedent  owner's  title  to  land  par- 
titioned by  proper  court ;  Stafford  v.  Gallops,  123  N.  C.  22,  68  Am.  St. 
Rep.  817,  31  S.  E.  266,  holding  judgment  without  statutory  notice  to 
defendant  not  void ;  Morrill  v.  Morrill,  20  Or.  103,  23  Am.  St.  Rep.  99, 

11  L.  R.  A.  160,  25  Pac.  365,  holding  partition  decree  estopped  parties 
from  showing  collaterally  that  they  held  adversely  to  each  other;  Lan- 
caster v.  Wilson,  27  Gratt.  630,  holding  regularity  of  execution  and  sale 
could  not  be  questioned  in  ejectment  against  purchaser;  Belles  v.  Miller, 

10  Wash.  266,  38  Pac.  1053,  holding  erroneous  judgment  in  foreclosure 
not  subject  to  attack  in  action  by  purchaser  at  execution  sale;  Hall  v. 
Hall,  12  W.  Va.  13,  15,  16,  and  Miller  v.  White,  46  W.  Va.  67,  33  S.  E. 
333,  both  holding  judgment  of  sale  and  execution  not  impeachable  col- 
laterally, when  introduced  as  evidence,  for  defects  in  affidavit  or  notice; 
First  Nat.  Bank  v.  Hunting  Distilling  Co.,  41  W.  Va.  534,  56  Am.  St. 
Rep.  881,  23  S.  E.  794,  holding  judgment,  in  action  to  enforce  it  as  lien, 
conclusive  between  judgment  creditor  and  other  creditor,  as  to  amount 
and  justness  of  debt;  Keystone  Bridge  Co.  v.  Summers,  13  W.  Va.  506, 
arguendo;  dissenting  opinion  in  Bray  v.  McClury,  55  Mo.  140,  majority 
holding  insufficient  affidavit  deprived  court  of  jurisdiction,  rendering 
judgment  void ;  dissenting  opinion  in  Gresham  v.  Ewell,  85  Va.  5,  6  S.  E. 
702,  majority  holding  judgment  by  county  judge  of  another  county  void, 
in  absence  of  entry  explaining  absence  of  regular  judge. 

Distinguished  in  Hiller  v.  Lamkin,  54  Miss.  23,  holding  sale,  after 
judgment  without  statutory  bond,  void;  Schenck  v.  Griffin,  38  N.  J.  L. 
465,  holding  defendant,  not  served  with  process,  not  concluded  by  judg- 
ment in  attachment  from  recovering  excessive  sums  obtained  under  it; 
Dorr  v.  Rohr,  82  Va.  365,  3  Am.  St.  Rep.  110,  holding  judgment  in  at- 
tachment proceeding  without  notice  void;  McDonald  v.  Cooper,  13  Sawy. 
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95,  32  Fed.  751,  holding  foreclosure  decree  against  nonresident  void  for 
want  of  proper  order  of  publication. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep. 
216. 

Jurisdiction  of  courts  has  reference  (1)  to  court's  power  over  parties, 
(2)  over  the  subject  matter,  L  e.,  the  nature  of  the  cause  of  action,  (3); 
over  the  property  In  contest,  (4)  and  its  authority  to  render  the  judgment. 
Approved  in  Manley  v.  Park,  62  Kan.  559,  64  Pac.  30,  holding  judgment 
final  after  time  allowed  by  law  to  appeal  had  elapsed ;  Raymond  v.  Love, 
192  Mo.  App.  406,  180  S.  W.  1057,  judgment  giving  defendants  ease- 
ment of  right  of  way  over  land  was  authorized  by  pleading,  and  was 
conclusive  in  subsequent  suit ;  Mansur  v.  Linney,  162  Mo.  App.  271,  144 
S.  W.  875,  justice's  court  had  jurisdiction  of  action  to  recover  agent's 
commissions,  though  written  contract  of  employment  was  not  filed  as 
required  by  statute,  where  plaintiff  filed  written  statement  of  cause  of 
action;  Hughes  v.  Cuming,  165  N.  Y.  95,  58  N.  E.  795,  holding  order  re- 
moving trustee  appointed  by  agreement  between  husband  and  wife,  trus- 
tee covenanting  to  indemnify  husband,  and  appointing  another,  void; 
Blevins  v.  Marledge,  5  OU-  145,  47  Pac.  1069,  where  reference  is  made 
to  three  referees,  two  only  of  whom  qualify,  act  and  report,  report  is 
valid;  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  185,  36 
C.  C.  A.  135,  taking  jurisdiction  over  libel  against  vessel  for  breach  of 
affreightment  contract,  where  vessel  subsequently  seized  within  juris- 
diction on  alias  monition;  Hope  v.  Blair,  105  Mo.  93,  24  Am.  St.- Rep. 
369,  16  S.  W.  597,  holding  court  had  jurisdiction  over  action  on  note* 
against  married  woman,  and  to  order  sale  of  her  legal  estate;  Root  v. 
Rose,  6  N.  D.  585,  72  N.  W.  1025,  holding  court  had  jurisdiction  over 
contempt  and  disbarment  proceedings  in  action  for  malicious  prosecu- 
tion ;  Stafford  v.  Gallops,  123  N.  C.  22,  68  Am.  St.  Rep.  817,  31  S.  E.  266, 
holding  judgment  not  void  for  want  of  jurisdiction  because  statutory 
notice  not  given  defendant ;  Stewart  v.  Northern  Assur.  Co.,  45  W.  Va.  740, 
44  L.  R.  A.  104,  32  S.  E.  221,  holding  judgment  by  foreign  attachment, 
on  contract  void  under  laws  of  State  where  made,  void ;  Dayton  v.  Board 
of  Equalization,  33  Or.  136,  50  Pac.  1011,  holding  that  jurisdiction  of 
board  of  equalization  may  be  exercised  summarily. 

Action  of  trespass  against  defendant  without  the  jurisdiction,  by  at- 
tachment and  publication  of  notice  where  he  falls  to  appear,  is  in  rem, 
and  (1)  the  judgment  has  no  effect  beyond  the  property  attached,  and  (2) 
court  cannot  proceed  unless  some  property  is  found  and  attached. 

Approved  in  Roller  v.  Holly,  176  U.  S.  405,  44  L.  Ed.  523,  20  Sup.  Ct. 
412,  authorizing  suit  in  rem  to  foreclose  vendor's  lien  where  personal 
service  made  upon  defendant  in  Virginia;  Moredock  v.  Kirby,  118  Fed. 
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184,  holding  Statute  permitting  service  upon  resident  agent  of  foreign 
corporation  confers  no  jurisdiction  to  render  personal  judgment;  Joseph 
&  Bros.  Co.  v.  Hoffman  &  McNeill,  173  Ala.  574,  577,  Ann.  Oas.  1914A, 
718,  38  L.  R.  A.  (N.  S.)  924,  56  South.  218,  219,  court  of  another 
State  has  no  jurisdiction  to  render  personal  judgment  against  nonresi- 
dent defendant,  not  personally  served  and  not  appearing,  in  garnishment 
proceedings;  Nowell  v.  International  Trust  Co.,  3  Alaska,  261,  in  action 
against  foreign  corporation  to  recover  for  services  rendered,  service  by 
publication  was  good  to  extent  of  property  seized  in  attachment;  Hodg- 
kins  v.  Dunham,  10  Cal.  App.  699,  103  Pac.  355,  by  attachment  without 
service  of  summons,  court  only  acquires  right  to  apply  property  to  satis- 
faction of  judgment,  and  judgment,  though  personal  in  form,  has  no 
effect  beyond  property  attached;  Barber  v.  Morgan,  84  Conn.  620,  625, 
Ann.  Oas.  1912D,  951,  80  Atl.  792,  793,  in  proceeding  to  attach  corporate 
stock,  where  process  was  not  served  upon  defendant,  court  could  not  ren- 
der personal  judgment,  but  could  levy  upon  attached  property ;  Kerns  v. 
McAulay,  8  Idaho,  565,  69  Pac.  540,  where  service  on  nonresident  is 
made  by  publication  and  his  property  attached,  personal  judgment  is 
valid  only  as  against  property  attached;  Gordon  v.  Munn,  87  Kan.  630, 
Ann.  Cas.  1914A,  783,  125  Pac.  3,  title  to  land  in  Kansas  is  not  affected 
by  judgment  of  Arkansas  court  in  action  to  quiet  title  to  land  in  that 
State,  where  defendant  was  served  by  publication  and  did  not  appear; 
Brand  v.  Brand,  116  Ky.  791,  63  L.  R.  A.  206,  76  S.  W.  870,  upholding 
jurisdiction  where  property  of  nonresident  was  attached;  Nichols  v. 
Vaughan,  217  Mass.  551,  105  N.  E.  378,  decision  of  Federal  Supreme 
Court  that  personal  judgment  cannot  be  rendered  against  one  not  per- 
sonally served  with  process  within  State  does  not  change  construction 
of  State  statute  that  time  of  debtor's  absence  from  State  is  to  be  ex- 
cluded from  time  of  limitation  only  where  it  works  change  of  domicile; 
Silver  Camp  Mining  Co.  v.  Dickert,  31  Mont.  494,  78  Pac.  969,  service 
of  summons  by  publication  on  nonresident  defendant  does  not  warrant 
decree  for  specific  performance  of  contract  to  convey  land;  Kneeland 
v.  Weigley,  76  Neb.  278,  107  N.  W.  574,  nonresident  attachment  defend- 
ant is  not  entitled  to  have  attachment  quashed  for  sole  reason  that  he 
is  not  owner  of  property  seized;  Qoldmark  v.  Magnolia  Metal  Co.,  65 
N.  J.  L.  346,  351,  47  Atl.  722,  allowing  action  in  attachment  against  non- 
resident upon  cause  of  action  arising  outside  of  State ;  May  v.  Getty,  140 
N.  C.  318,  53  S.  E.  78,  where  jurisdiction  over  nonresident  obtained  by 
attachment,  sale  under  general  execution  issued  on  judgment  is  valid; 
Goodwin  v.  Claytor,  137  N.  C.  230,  107  Am.  St.  Rep.  479,  69  L.  R.  A.  209, 
49  S.  E.  175,  where  service  on  nonresident  was  had  by  publication  and 
garnishment  of  debt,  plaintiff  lost  no  lien  on  debt  by  taking  judgment 
against  defendant  and  garnishee;  Thornley  v.  Lawbaugh,  31  N.  D.  657, 
47  L.  R.  A.  (N.  S.)  1127,  143  N.  W.  350,  in  attachment  proceedings 
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against  nonresident,  defendant  cannot  set  up  title  in  another  to  defeat 
attachment  levy  and  oust  court  of  jurisdiction;  F.  Mayer  Boot  etc.  Co. 
v.  Ferguson,  19  N.  D.  501, 126  N.  W.  112,  lien  of  attachment  on  personal 
property  of  bankrupt,  set  aside  as  exempt  in  bankruptcy  proceedings, 
is  not  discharged  by  discharge  in  bankruptcy,  and  may  be  enforced; 
Saleonson  v.  Thompson,  13  N".  D.  194, 101  N.  W.  323,  upholding  judgment 
where  property  -attached  was  alleged  to  have  been  transferred  by  debtor 
in  fraud  of  creditors ;  Ireland  v.  Adair,  12  N.  D.  33,  94  N.  W.  767,  judg- 
ment against  nonresident  served  by  publication  is  void  where  attachment 
return  does  not  show  delivery  of  copy  of  writ  and  of  notice  showing 
property  attached  to  defendant;  Oil  Well  Supply  Co.  v.  Koen,  64  Ohio 
St.  430,  60  N.  E.  604,  holding  judgment  rendered  against  nonresident, 
property  attached,  defendant  not  appearing  ineffective  beyond  attached 
property;  South  Dakota  Commercial  Assn.  v.  Ramsey,  34  S.  D.  52,  53, 
147  N.  W.  76,  77,  nonresident  defendant  is  not  entitled  to  have  substi- 
tuted service  quashed,  because  property  attached  belonged  to  third  per- 
son; Kemper-Thomas  Paper  Co.  v.  Shyer,  108  Tenn.  454,  457,  67  S.  W. 
858,  859,  holding  personal  judgment  against  nonresident  on  attachment 
proceedings  void,  though  authorized  by  State  statute;  Tennant's  Heirs 
v.  Fretts,  67  W.  Va.  574,  140  Am.  St.  Rep.  979,  29  L.  R.  A.  (N.  S.)  625, 
68  S.  E.  389,  equity  may,  upon  service  of  process  on  nonresident  by  pub- 
lication, remove  cloud  from  title  to  land  within  its  jurisdiction  by  decree 
finding  only  in  rem;  Jennings  v.  Rocky  Bar  Gold  Min.  Co.,  29  Wash. 
730,  70  Pac.  138,  holding  court  could  dispose  of  shares  of  stock  of  co- 
defendant  constructively  served;  Cowie  v.  Strohmeyer,  150  Wis.  450,  136 
N.  W.  975,  Circuit  Court  has  jurisdiction  to  determine  legality  of  will, 
bnt  not  to  execute  scheme  of  parties  substituting  something  else;  dis- 
senting opinion  in  McClure  v.  Fellows,  131  N.  C.  517,  .42  S.  E.  954,  court 
vacating  attachment  and  dismissing  action  where  summons  not  issued 
and  returned  before  publication;  Bailey  v.  Sundberg,  49  Fed.  585,  1 
C.  C.  A.  387,  holding  libel  for  collision  against  owner,  where  attachment 
of  vessel  not  complete,  a  libel  in  personam,  and  decree  not  an  estoppel 
against  libel  in  rem  by  cargo  owner;  McGillin  v.  Claflin,  52  Fed.  666, 
dismissing  action  against  nonresident  by  attachment  and  garnishment, 
where  sheriff's  return  showed  no  property  found;  Central  Trust  Co.  v. 
Chattanooga  etc.  R.  R.  Co.,  68  Fed.  687,  holding  garnishment  in  Federal 
court,  without  service  on  principal  defendant,  void;  Purdy  v.  Wallace, 
Mailer  &  Co.,  81  Fed.  516,  refusing  to  remand  action  begun  by  attach- 
ment, removed  to  Federal  court  by  defendant;  Brown  v.  Campbell,  100 
Cal.  641,  38  Am.   St.  Rep.  317,  35  Pac.  434,  holding  attachment  of 
grantor's  equity  under  a  trust  deed  to  secure  debt  gave  court  jurisdiction 
to  render  judgment  against  him  without  personal  service;  De  La  Mon- 
tanya  v.  De  La  Montanya,  112  Cal.  112,  115,  53  Ant  St  Rep.  171,  173, 
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32  L.  R.  A.  86,  87,  44  Pac.  347,  348,  holding  judgment  awarding  custody 
of  children  and  right  to  apply  for  alimony,  in  action  against  nonresi- 
dent defendant  void;  Brown  v.  Tucker,  7  Colo.  36,  37,  1  Pac.  224,  226, 
sustaining  judgment  in  personam  on  attachment  and  constructive  ser- 
vice of  defendant;  Eastman  v.  Wadleigh,  65  Me.  255,  20  Am.  Rep. 
697,  nonsuiting  plaintiff  in  action  of  debt  on  judgment  on  attachment 
and  constructive  service;  Nat.  Bank  of  Johnsbury  v.  Peabody,  55  Vt. 
495,  45  Am.  Rep.  634,  allowing  action  on  same  cause  of  action  on  which 
judgment  was  rendered  in  another.  State  on  attachment  without  personal 
service;  Exchange  Nat.  Bank  v.  Clement,  109  Ala.  280,  281,  19  South. 
817,  holding  judgment  after  constructive  service  could  be  satisfied  only 
out  of  property  attached,  and  dissolution  of  attachment  erroneous; 
Atchison  etc.  R.  R.  Co.  v.  Maggard,  6  Colo.  App.  94,  39  Pac.  987,  dis- 
missing garnishment  proceedings  where  defendant  was  nonresident  and 
debt  payable  out  of  State;  Frankel  v.  Satterfield,  9  Houst.  209,  19  Atl. 
901,  holding  judgment,  after  return  of  nulla  bona  upon  a  foreign  attach- 
ment, a  nullity ;  Pennoyer  v.  Neff,  95  U.  S.  724,  24  L.  Ed.  569,  holding 
execution  against  property  of  nonresident  served  by  publication  of  sum- 
mons, without  attachment,  a  nullity;  Pana  v.  Bowler,  107  U.  S.  545,  27 
L.  Ed.  430,  2  Sup.  Ct.  718,  holding  decree  declaring  bonds  void,  not 
binding  on  nonresident,  served  by  publication  of  summons  to  "unknown 
holders  and  owners";  Heidritter  v.  Elizabeth  Oil-Cloth  Co.,  112  U.  S.  301, 
28  L.  Ed.  732,  5  Sup.  Ct.  138,  holding  proceedings  to  enforce  mechanic's 
lien  in  rem;  Freeman  v.  Alderson,  119  U.  S.  188,  30  L.  Ed.  374,  7  Sup.  Ct. 
167,  holding  personal  judgment  for  costs  against  defendant  served  by  pub- 
lication void  not  enforceable  out  of  his  property  within  the  jurisdiction; 
Cole  v.  Cunningham,  133  U.  S.  116,  33  L.  Ed.  543, 10  Sup.  Ct.  272,  holding 
Massachusetts  court  could  restrain  attachment  proceedings  against  in- 
solvent's property  in  New  York  by  resident  creditor  of  former  State; 
Miller  v.  Sullivan,  4  Dill.  343,  Fed.  Cas.  9592,  construing  statute  of 
Nebraska  with  reference  to  necessity  of  notice  of  guardian's  application 
to  sell;  Galpin  v.  Page,  3  Sawy.  113,  Fed.  Cas.  5206,  holding  that  con- 
structive service  gave  court  no  jurisdiction  over  absent  infant  defend- 
ant in  bill  to  settle  affairs  of  copartnership ;  Mickey  v.  Stratton,  5  Sawy. 
481,  Fed.  Cas.  9530,  holding  execution  against  attached  property  under 
judgment  in  personam  against  nonresident  valid ;  Nat.  Bank  of  Wilming- 
ton &  Brandy  wine  v.  Furtick,  2  Marv.  (Del.)  51,  69  Am.  St.  Rep.  103, 
44  L.  R.  A.  118,  42  Atl.  481,  dissolving  garnishment  on  debtor  of  non- 
resident; Moore  v.  Wayne  Circuit  Judge,  55  Mich.  87,  20  N.  W.  803, 
compelling  court  by  mandamus  to  proceed  with  garnishment  proceedings 
on  resident  debtors  of  nonresident  defendant;  Kenney  v.  Goergen,  36 
Minn.  191,  31  N.  W.  211,  holding  that  affidavit  for  attachment  against 
nonresident  need  not  recite  that  defendant  owns  property  in  the  State; 
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Plummer  v.  Hatton,  51  Minn.  183,  53  N.  W.  461,  holding  service  by  pub- 
lication without  attachment  gave  court  no  jurisdiction  over  nonresident; 
Tufts  v.  Volkening,  51  Mo.  App.  9,  following  with  disapproval  authorities 
holding  order  of  publication  might  precede  attachment;  Beyer  v.  Conti- 
nental Trust  Co.,  63  Mo.  App.  528,  holding  court  had  no  jurisdiction  over 
action  to  declare  dividends  of  nonresident  stockholder  a  lien  on  his  real 
estate;  State  v.  Eddy,  10  Mont.  323,  25  Pac.  1036,  sustaining  execution 
against  attached  property  under  judgment  in  personam  where  service 
by  publication  and  attachment;  Eastman  v.  Dearborn,  63  N.  H.  366, 
holding  action  not  maintainable  on  judgment  rendered  on  service  by 
publication;  Schenck  v.  Griffin,  38  N.  J.  L.  465,  holding  judgment  in 
attachment  did  not  conclude  defendant  served  constructively,  in  action 
by  him  to  recover  moneys  collected  by  plaintiff;  Hartzell  v.  Vigen, 
6  N.  D.  129,  66  Am.  St  Rep.  597,  35  L.  R.  A.  457,  69  N.  W.  207,  holding 
attachment  by  garnishment  sufficient  to  support  judgment  in  rem  against 
nonresident  defendant  in  action  begun  in  personam;  Rigney  v.  Rigney, 
127  N.  T.  414,  24  Am.  St  Rep.  466,  28  N.  E.  406,  holding  nonresident 
not  bound  by  decree  for  alimony  and  costs;  Smith  v.  Kreager,  6  Kan. 
App.  273,  51  Pac.  814,  holding  judgment  in  foreclosure  against  nonresi- 
dent defendant  not  evidence  in  support  of  counterclaim  alleging  personal 
recovery  against  plaintiff;  Stanley  v.  Stanley,  35  S.  C.  99,  14  S.  E.  677, 
holding  plaintiff  could  show  that  judgment  set  up  by  defendant  as  prior 
lien  on  land  of  codefendant  had  no  such  effect  because  rendered  on  con- 
structive service ;  M.  T.  Jones  Lumber  Co.  v.  Rhoades,  17  Tex.  Civ.  App. 
674,  41  S.  W.  107,  holding  judgment  against  one  dead,  at  commencement 
of  action  to  subject  land  to  lien,  void ;  Burtners  v.  Keran,  24  Gratt.  61, 
holding  judgment  in  ejectment  against  nonresident  admissible  in  action 
on  general  warranty;  Neuf elder  v.  Germany  etc.  Ins.  Co.,  6  Wash.  339, 
36  Am*  St  Rep.  169,  22  L.  R.  A.  290,  33  Pac.  871,  holding  garnishment 
in  another  State  of  debt  due  from  foreign  corporation  to  citizen  of  Wash- 
ington good  defense  to  action  by  latter  on  policy;  Fowler  v.  Lewis,  36 
W.  Va.  126, 14  S.  E.  451,  holding  judgment  without  personal  appearance 
on  service  by  publication  a  nullity ;  First  Nat  Bank  of  Madison  v.  Green- 
wood, 79  Wis.  281,  48  N".  W.  422,  holding  general  appearance  in  attach- 
ment proceedings   waived    defects   in   attachment  process;  Colborn  v. 
Booth,  41  W.  Va.  292,  23  S.  E.  557,  quashing  execution  on  attachment 
against  nonresident  issued  before  summons;  dissenting  opinion  in  Hart- 
zell v.  Vigen,  6  N.  D.  141,  35  L.  R.  A.  461,  69  N.  W.  211,  majority  hold- 
ing garnishment  sufficient  to  support  judgment  in  rem  against  defendant 
served  by  publication  in  action  in  personam;  dissenting  opinion  in  Pen- 
noyer  v.  Neff,  95  U.  S.  744,  24  L.  Ed.  577,  majority  holding  judgment 
and  execution  against  nonresident's  property  within  the  State,  after 
publication  of  summons  without  attachment,  void. 
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Distinguished  in  Parks  Co.  v.  City  of  Decatur,  138  Fed.  654,  70  C.  C.  A. 
674,  municipal  corporations  is  not  suable  by  attachment  in  courts  of 
another  State;  Cousins  v.  Alworth,  44  Minn.  508,  10  L.  R.  A.  507,  47 
N.  W.  170,  holding  court  could  proceed  to  judgment  in  action  by  attach- 
ment against  nonresident  before  sheriff's  return  on  writ;  Dorr  v.  Gib- 
boney,  3  Hughes,  388,  Fed.  Cas.  4006,  holding  decree  in  attachment  on 
publication  during  war  void  against  absent  loyal  citizen;  dissenting 
opinion  in  De  La  Montanya  v.  De  La  Montanya,  112  Cal.  124,  82  L.  R.  A. 
90,  44  Pac.  351,  majority  holding  judgment  awarding  custody  of  chil- 
dren against  defendant  who  left  State  void. 

Judgments  in  rem  and  their  effect  as  res  adjudicata.    Note,  75  Am. 
Dec.  722. 

Jurisdiction  over  foreigners  and  their  property.    Note,  76  Am.  Dec. 
666,  671. 

Validity  of  personal  judgments  on  constructive  service.    Note,  16 
L.  R.  A.  231. 

Jurisdiction  over  the  person  is  obtained  by  service  of  process  or  vol- 
untary appearance;  over  the  res,  by  seizure  under  process,  or  by  equiva- 
lent acts,  as  attachment. 

Approved  in  Herbert  v.  Bicknell,  233  U.  S.  74,  58  L.  Ed.  856,  34  Sup. 
Ct.  562,  attachment  and  judgment  under  statutes  of  Hawaii  providing 
for  service  of  summons  by  leaving  it  at  last  known  place  of  abode  does 
not  deprive  nonresident  of  rights  under  fifth  amendment;  Crary  v.  Dye, 
208  U.  S.  520,  52  L.  Ed.  600,  28  Sup.  Ct.  360,  levy  upon  property  under 
alias  writ,  unauthorized  in  New  Mexico,  gave  court  no  jurisdiction,  and 
purchaser  no  title  under  sale ;  United  States  v.  New  York  &  O.  S.  S.  Co., 
216  Fed.  66,  68,  132  C.  C.  A.  305,  Tucker  act  opens  Federal  courts  to 
aliens  as  well  as  citizens  respecting  certain  claims,  and  appearance  by 
attorney  general  in  suit  by  nonresident  alien,  waives  provision  that  suit 
be  brought  in  district  where  plaintiff  resides;  Ontario  Land  Co.  v.  Wil- 
fong,  162  Fed.  1003,  court  having  no  jurisdiction  over  person  by  service 
of  process  or  appearance,  or  over  property  by  seizure,  cannot  render 
valid  decree  foreclosing  tax  lien;  Metropolitan  Rubber  Co.  v.  Place,  147 
Fed.  94,  77  C.  C.  A.  262,  decree  in  suit  for  dissolution  of  corporation 
barring  all  claims  not  presented  does  not  conclude  nonresident  creditor 
not  personally  served  from  suing  corporation  on  claim ;  Colston  v.  South- 
ern etc.  Loan  Assn.,  99  Fed.  312,  staying  suit  in  Federal  court,  prior  suit 
pending  and  State  court  refusing  upon  preliminary  application  to 
appoint  receiver;  Wolff  v.  McGaugh,  175  Ala.  303,  57  South.  755,  juris- 
diction in  personal  actions  depends  upon  subject  matter  and  presence  in 
court  of  parties ;  Minter  v.  Green,  3  Ind.  Ter.  763,  49  S.  W.  49,  personal 
judgment  not  supported  by  personal  service  or  appearance  was  nullity; 
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McBee  v.  Purcell  National  Bank,  1  Ind.  Ter.  294,  37  S.  W.  58,  garnish- 
ment proceeding  was  action  in  rem,  situs  of  debt  was  place  of  deposit, 
and  commissioner's  court  had  jurisdiction,  though  summons  was  by  pub- 
lication and  defendant  knew  nothing  of  action;  Raher  v.  Raher,  150 
Iowa,  525,  530,  Ann.  Oaa.  1912D,  680,  35  L.  R.  A.  (N.  S.)  292,  129  N.  W. 
499,  500,  statute  providing  for  personal  service  of  notice  of  action  on 
resident  of  State  outside  of  territorial  limits  and  for  rendition  of  per- 
sonal judgment  on  such  service  is  void ;  Dye  v.  Crary,  12  N.  M.  471,  478, 
78  Pac.  533,  534,  alias  writ  of  attachment  gives  court  no  jurisdiction  in 
this  territory;  H.  L.  Griffin  Co.  v.  Howell,  38  Utah,  363,  113  Pac.  329, 
dissolution  of  attachment  did  not  deprive  court  of  jurisdiction  where 
defendant  had  made  special  appearance;  Oswald  v.  Kampmann,  28  Fed. 
39,  allowing  lien  to  be  foreclosed  after  publication  of  notice;  Cornwall 
v.  Davis,  38  Fed.  881,  4L  R.  A.  565,  holding  publication  of  summons 
conferred  no  jurisdiction  over  defendant  maker  of  note;  Ahlhauser  v. 
Butler,  50  Fed.  707,  holding  action  in  debt  in  personam  in  Federal  court 
did  not  bar  garnishment  proceedings  on  same  debt  in  State  court; 
Brooks  v.  Dun,  51  Fed.  146,  holding  service  on  agent  not  binding  on 
partners  of  nonresident  mercantile  agency;  Qates  v.  Bucki,  53  Fed.  967, 
4  C.  C.  A.  116,  holding  Circuit  Court  had  no  jurisdiction  to  proceed 
with  foreclosure  of  property  previously  brought  under  State  court's 
jurisdiction  by  attachment  suit;  The  Queen  of  the  Pacific,  61  Fed.  214, 
holding  admiralty  may  acquire  jurisdiction  by  seizure  on  alias  monition ; 
I/Engle  v.  Gates,  74  Fed.  515,  holding  judgment  in  action  begun  by 
attachment,  in  which  defendant  appeared,  had  force  of  judgment  in  per- 
sonam ;  Southern  Bank  &  Trust  Co.  v.  Folsom,  75  Fed.  931,  21  C.  C.  A. 
568,  holding  Federal  court  unauthorized  to  appoint  receiver  over  land 
in  possession  of  State  court  by  attachment;  Purdy  v.  Wallace,  Miiller 
&  Co.,  81  Fed.  515,  holding  action  against  nonresident  begun  in  State 
court  by  attachment  removable  to  Federal  court;  The  Frank  Vander- 
kerchen,  87  Fed.  765,  taking  jurisdiction  over  libel  in  rem  where  no 
seizure  issued,  claimants  giving  stipulation;  Blanc  v.  Paymaster  Min. 
Co.,  95  Cal.  530,  29  Ant  St.  Rep.  153,  30  Pac.  766,  holding  judgment 
against  nonresident  corporation  void  on  finding  that  there  was  no  attach- 
ment; Brown  v.  Campbell,  100  Cal.  641,  38  Am.  St  Rep.  317,  35  Pac. 
434,  holding  attachment  of  grantor's  equity,  under  trust  deed  securing 
debt  gave  court  jurisdiction  to  render  judgment  against  him  without  per- 
sonal service;  Brown  v.  Tucker,  7  Colo.  36,  37,  1  Pac.  224,  226,  sustain- 
ing judgment  in  personam,  collaterally,  rendered,  on  attachment  and 
constructive  service ;  Hunt  v.  Hunt,  72  N.  Y.  239,  28  Am.  Eep.  145,  hold- 
ing Louisiana  divorce  against  defendant  domiciled  there  but  out  of 
State  binding  in  New  York;  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney 
Co.,  94  Fed.  185,  36  C.  C.  A.  135,  holding  seizure  on  alias  monition  gavo 
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court  jurisdiction  over  libel  for  breach  of  affreightment  contract  against 
vessel  previously  without  the  jurisdiction;  Silver  v.  Luck,  42  Ark.  269, 
reversing  judgment  against  obligor  on  attachment  bond,  not  served  with 
process,  rendered  on  theory  that  defendant  had  not  appeared;  Hanley 
v.  Donoghue,  116  U.  S.  3,  29  L.  Ed.  536,  6  Sup.  Ct.  243,  holding  judg- 
ment of  sister  State  entitled  to  same  force,  whether  rendered  against 
person  lawfully  summoned  or  property  lawfully  attached;  Shields  v. 
Coleman,  157  U.  S.  178,  39  L.  Ed.  664,  15  Sup.  Ct.  574,  holding  Circuit 
court  could  not  appoint  receiver  over  property  in  possession  of  State 
court  receiver;  Bragg  v.  Lorio,  1  Woods,  212,  Fed.  Cas.  1800,  holding 
seizure  on  United  States  attorney's  order  gave  court  jurisdiction  to  con- 
fiscate; Downs  v.  Allen,  23  Blatchf.  60,  22  Fed.  808,  holding  appearance 
for  several  defendants  by  one  of  them,  having  no  authority  to  appear 
for  others,  subjected  him  to  jurisdiction ;  McCarter  v.  Neil,  50  Ark.  191, 
6  S.  W.  732,  holding  actual  seizure  not  necessary  to  support  decree  of 
sale  of  real' estate  under  "overdue  tax  law";  Grigsby  v.  Barr,  14  Bush, 
334,  holding  judgment  against  nonresident  on  notice,  without  actual  levy 
of  attachment,  a  nullity ;  Chauncey  v.  Wass,  35  Minn.  24,  30  N.  W.  836, 
holding  legislature  competent  to  give  court  jurisdiction  to  sell  land  for 
taxes  in  action  commenced  by  listing  land  and  publishing  notice;  Free- 
man v.  Thompson,  53  Mo.  195,  holding  levy  of  attachment  confers  juris- 
diction despite  want  of  proper  publication  of  notice;  Abernathy  v. 
Moore,  83  Mo.  71,  holding  that  probate  court  having  no  jurisdiction  to 
try  actions  of  attachment,  appearance  of  parties  could  not  confer  such 
jurisdiction;  State  v.  Eddy,  10  Mont.  318,  25  Pac.  1034,  holding  court 
could  enter  judgment  in  personam  on  service  by  publication  and  attach- 
ment ;  Darnell  v.  Mack,  46  Neb.  745,  746,  65  N.  W.  807,  holding  juris- 
diction obtained  by  levy  of  attachment  not  lost  by  failure  to  serve 
process  on  defendant ;  York  v.  State,  73  Tex.  654,  11  S.  W.  870,  holding 
special  appearance  became  general  appearance  where  process  served 
without  the  State  and  defendant  not  liable  to  personal  judgment ;  Balti- 
more &  O.  R.  R.  Co.  v.  Pittsburg  etc.  R.  R.  Co.,  17  W.  Va.  840,  holding 
that  in  condemnation  proceedings  against  nonresidents  there  must  be 
constructive  service  of  notice;  Bragg  v.  Gaynor,  85  Wis.  484,  21  L.  R.  A^ 
167,  55  N.  W.  924,  holding  mortgage  debts  owed  to  nonresidents  are 
property  within  the  State  within  statute  providing  for  service  by  pub- 
lication; Winner  v.  Hoyt,  68  Wis.  287,  32  N.  W.  131,  holding  service 
of  garnishment  process  on  principal  defendant  not  necessary  where  ser- 
vice is  by  publication;  Tyler  v.  Defrees,  11  Wall.  349,  20  L.  E<L  165, 
holding  seizure  for  condemnation  by  officer  sufficient  to  give  court  juris- 
diction ;  The  Rio  Grande,  23  WTall.  463,  23  L.  Ed.  159,  holding  improper 
removal  from  possession  of  court,  pending  appeal,  of  libeled  vessel,  did 
not  take  away  jurisdiction*  Rodger  v.  Pitt,  96  Fed.  675,  arguendo;  dis- 
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senting  opinion  in  Duckworth  v.  Mull,  143  N.  C.  473,  55  S.  E.  854,  major- 
ity holding  that  justice  of  peace  has  jurisdiction  over  all  actions  ex 
delicto  in  which  damages  demanded  do  not  exceed  fifty  dollars,  and  not 
merely  torts  involving  property  to  value  of  such  sum ;  dissenting  opinion 
in  Coffin  v.  Harris,  141  N.  C.  713,  6  L.  R.  A.  (N.  S.)  624,  54  S.  E.  439, 
majority  holding  that  State  court  could  not  enjoin  waste,  where  prop- 
erty was  in  possession  of  Federal  court  by  removal  of  attachment  suit 
against  nonresidents;  dissenting  opinion  in  Perry  v.  Toung,  133  Tenn. 
536,  182  S.  W.  581,  majority  holding  that  court,  having  jurisdiction  of 
res,  could  bind  nonresident  distributees  by  judgment ;  Chauncey  v.  Wass, 
35  Minn.  26,  30  N.  W.  837,  holding  legislature  competent  to  make  notice 
by  publication  sufficient  in  actions  against  real  estate  for  taxes;  dissent- 
ing opinion  in  Chauncey  v.  Wass,  35  Minn.  37,  30  N.  W.  843,  majority 
holding  that  jurisdiction  in  action  to  enforce  payment  of  taxes  not 
affected  by  fact  that  tax  on  land  before  the  court  has  been  paid. 

Distinguished  in  Harland  v.  United  Lines  Tel.  Co.,  40  Fed.  312,  6 
L.  R.  A.  254,  holding  Federal  court  could  not  obtain  jurisdiction  by 
attachment;  Lackett  v.  Rumbaugh,  45  Fed.  32,  holding  attachment  pro- 
ceedings on  affidavit  of  nonresidence  and  order  of  publication  in  Federal 
court,  void ;  Central  Trust  Co.  v.  Chattanooga  etc.  R.  R.  Co.,  68  Fed.  695, 
holding  judgment  of  Federal  court  on  garnishment,  where  garnishee  and 
debtor  are  nonresidents  and  debt  payable  in  State  of  their  residence,  a 
nullity;  In  re  Hall,  73  Fed.  530,  holding  rule  of  comity  forbidding  seiz- 
ure of  property  in  possession  of  another  not  applicable  to  mere  levy  of 
attachment  on  real  estate ;  Stewart  v.  Northern  Assurance  Co.,  45  W.  Va. 
740,  44  L.  R.  A.  104,  32  S.  E.  221,  holding  court  had  no  jurisdiction,  with- 
out service  of  process  or  voluntary  appearance,  over  contract  void  in 
State  where  made. 

Conflict  of  jurisdiction  in  actions  against  vessels*.    Note,  62  Am. 
Dec  246. 

Validity  of  statute  providing  for  service  on  agent  of .  nonresident 
partnership.    Note,  Ann.  Oas.  1916D,  814. 

Service   of   process    constituting   due    process   of   law.    Note,   50 
"    L.  R.  A.  583,  587,  698. 

In  action  In  rem,  jurisdictional  requisite  ia  levy  of  attachment,  and 
where  court  has  jurisdiction  by  lawful  writ,  Its  judgment  Is  not  collaterally 
void  for  irregularities,  preliminary  to  attachment,  for  which  revisory  court 
would  reverse  judgment,  such  as  defective  affidavit. 

Approved  in  Stead  v.  Curtis,  205  Fed.  451,  123  C.  C.  A.  507,  error  in 
decision  as  to  validity  of  notice  to  parties  in  interest  in  probate  pro- 
ceedings is  not  jurisdictional^  and  final  judgment  precludes  contestants 
from  questioning  validity  of  will  or  probate  thereof  on  collateral  attack; 
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Campbell  v.  Farmers'  Mfg.  Co.,  203  Fed.  575,  sheriff's  deed  based  on 
judgment  rendered  in  action  of  attachment,  where  defendant  was  not 
served  and  did  not  appear,  and  land  was  not  attached,  but  attachment 
was  served  on  garnishee,  will  not  sustain  suit  to  quiet  title;  Cowden  v. 
Wild  Goose  Min.  etc.  Co.,  199  Fed.  566,  118  C.  C.  A.  35,  confirmation  of 
execution  sale  of  property  cures  all-irregularities  in  proceedings ;  Butter- 
field  v.  Miller,  195  Fed.  203,  115  C.  C.  A.  152,  on  collateral  attack  on 
judgment,  only  jurisdictional  questions  can  be  considered,  and  in  court 
of  general  jurisdiction,  recitals  of  fact  in  record  are  presumptively  true, 
and  can  only  be  overcome  by  other  evidence  in  record;  Kretsinger  v. 
Brown,  165  Fed.  616,  91  C.  C.  A.  450,  in  proceeding  to  sell  real  property 
to  pay  debts,  jurisdiction  attached  upon  appearance  of  parties,  and  fail- 
ure to  give  notice  of  sale  did  not  render  decree  subject  to  collateral 
attack;  Keyser  v.  Lowell,  117  Fed.  406,  54  C.  C.  A.  574,  holding  statute 
unconstitutional  barring  actions  upon  judgments  of  sister  States  against 
residents;  Colston  v.  Southern  etc.  Loan  Assn.,  99  Fed.  311,  staying  suit 
in  Federal  court  where  similar  suit  pending  in  State  court  and  prelim- 
inary application  for  injunction  denied;  Qila  Bend  Reservoir  etc.  Co.  v. 
Gila  Water  Co.,  9  Ariz.  61,  76  Pac.  991,  judgment  for  sale  by  receiver 
cannot  be  collaterally  attacked  for  failure  of  court  to  enter  formal  order 
extending  receivership  to  that  particular  suit ;  Munger  v.  Doolan,  75  ■ 
Conn.  659,  55  Atl.  170,  holding  judgment  void,  copy  of  process  not  left 
with  person  in  possession  of  property  as  required  by  law;  National 
.Surety  Co.  v.  Poates,  43  App.  D.  C.  338,  undertaking  of  defendant's 
surety  dissolves  attachment,  and  surety  is  estopped,  except  for  fraud, 
to  set  up  irregularities  in  attachment;  W.  B.  Moses  &  Sons  v.  Hayes, 
36  App.  D.  C.  201,  filing  of  proper  bond  in  attachment  suit  is  not  juris- 
dictional, but  court  acquires  jurisdiction  over  property  seized  by  issu- 
ance and  levy  of.  writ ;  Hayes  v.  Conger,  36  App.  D.  C.  203,  court  has 
jurisdiction  over  property  seized  under  writ  of  attachment,  though 
affidavits  are  defective;  Plumb  v.  Bateman,  2  App.  D.  C.  173,  order  of 
publication  in  equity  suit  is  irregular  where  subpoena  is  returned  "not 
to  be  found"  before  return  day  of  writ,  and  is  subject  to  direct  attack ; 
Barbee  v.  Shannon,  1  Ind.  Ter.  207,  40  S.  W.  586,  collateral  attack  .can- 
not be  made  upon  judgment  unless  errors  were  jurisdictional ;  Selders  v. 
Boyle,  5  Kan.  App.  456,  49  Pac.  321,  court  having  jurisdiction  could  com- 
plete record  by  directing  entry  for  amount  of  verdict  upon  journal  with- 
out notice  to  defendants,  any  time  before  rights  of  third  parties  intervene, 
and  judgment  could  not  be  collaterally  attacked;  Bartlett  v.  New  York 
Cent.  etc.  R.  Co.,  195  Mass.  302,  81 N.  E.  205,  regularity  of  proceedings  of 
board  of  county  commissioners  or  validity  of  decisions  is  not  subject  to 
collateral  attack;  Rothschild  v.  Knight,  176  Mass.  53,  55,  37  N.  E.  337, 
338,  holding  judgment  rendered  upon  trustee  process  for  debt  due  non- 
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resident  valid,  though  nonresident  not  served;  Duntrary  v.  Dahle,  78 
Minn.  431,  79  Am.  St  Rep.  411,  81  N.  W.  200,  holding  writ  issued  upon 
defective  affidavit  and  defendant  fails  to  appear  all  subsequent  proceed- 
ings void;  Thompson  v.  Simpson,  148  Mo.  App.  154,  127  S.  W.  622, 
attachment  levy  on  property  was  not  void  because  defendant,  married 
woman,  was  sued  by  her  maiden  name,  and  could  be  reversed  or  set 
aside  only  in  direct  proceeding;  Smith  v.  Ejlne,  231  Mo.  236,  132  S.  W. 
1059,  clerical  error  in  sheriff's  report  did  not  affect  validity  of  tax  sale; 
State  v.  Muench,  217  Mo.  138,  129  Am.  St.  Rep.  536,  117  S.  W.  29,  chan- 
cellor rendering  decree  by  consent  exercised  jurisdiction  not  within  issues, 
and  that  part  of  decree  was  void  and  subject  to  collateral  attack;  Ran- 
dall v.  Snyder,  214  Mo.  33,  127  Am.  St.  Rep.  653,  112  S.  W.  532,  attach- 
ment proceedings  are  not  void,  as  against  collateral  attack,  because  order 
of  publication  did  not  describe  land;  Coyle  Mercantile  Co.  v.  Nix,  7 
Okl.  270,  54  Pac.  470,  affidavit  on  attachment  omitting  amount  of  debt, 
being  amendable,  lien  of  writ  issued  thereon  is  prior  to  that  of  junior 
attachment  levied  before  amendment;  Mertens  v.  Northern  State  Bank, 
68  Or.  279, 280, 135  Pac.  887, 888,  judgment  against  nonresident  defendant 
served  by  constructive  service  was  void  where  court  failed  to  enter  order 
for  sale  of  attached  property;  Colfax  Bank  v.  Richardson,  34  Or.  529, 
75  Am.  SI  Rep.  673,  54  Pac.  362,  holding  in  action  against  nonresident 
upon  money  demand,  actual  seizure  under  lawful  writ  confers  jurisdic- 
tion ;  Water  Front  Coal  Co.  v.  Smithfield  Marl  etc.  Transp.  Co.,  114  Va. 
489,  490,  76  S.  E.  940,  where  process  was  irregularly  served  and  quashed, 
and  alias  summons  directed  and  served,  there  was  no  discontinuance  of 
action,  and  quashing  attachment  for  failure  to  mature  case  by  publication 
was  error;  Mcintosh  v.  Augusta  Oil  Co.,  47  W.  Va.  837,  35  S.  E.  861, 
refusing  to  reverse,  motion  not  made  in  lower  court  to  quash  affidavit 
on  attachment  for  alleged  defects;  Fischbeck  v.  Mielenz,  162  Wis.  18, 
154  N.  W.  704,  holding  order  setting  aside  judgment  for  clerical  error 
was  nullity,  and  new  judgment  entered  was  void;  Cowie  v.  Strohmeyer, 
150  Wis.  440,  441,  136  N.  W.  972,  where  court  had  jurisdiction  of  will 
contest,  jurisdictional  defect  in  substituting  wishes  of  interested  parties 
for  will  of  testator  would  not  be  subject  to  collateral  attack;  dissenting 
opinion  in  State  v.  Wood,  155  Mo.  470,  56  S.  W.  485,  court  holding  court 
of  equity  without  jurisdiction  to  enjoin  enforcement  of  criminal  statute ; 
dissenting  opinion  in  Dye  v.  Crary,  12  N.  M.  478,  479,  480,  78  Pac.  536, 
537,  majority  holding  property  levied  on  under  alias  writ  of  attachment 
gives  no  jurisdiction  over  such  property;  Martin  v.  Pond,  30  Fed.  19, 
holding  judgment  in  foreclosure  not  void  because  affidavit  of  mailing 
summons  stated  wrong  address;  Dize  v.  Lloyd,  36  Fed.  650,  holding  de- 
cree in  partition  not  subject  to  collateral  attack  for  defect  of  parties; 
Needham  v.  Wilson,  47  Fed.  97,  98,  refusing  to  allow  judgments  where 
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jurisdiction  obtained  by  attachment,  to  be  questioned  collaterally;  Bige- 
low  v.  Chatterton,  51  Fed.  620,  621,  2  C.  C.  A.  402,  holding  judgment 
not  subject  to  collateral  attack,  where  affidavit  of  publication  of  sum- 
mons was  amended,  showing  jurisdictional  facts;  Booth  v.  Denike,  65 
Fed.  46,  allowing  affidavit  for  garnishment  to  be  amended,  the  jurisdiction 
of  the  court  not  depending  on  its  regularity ;  Loaiza  v.  Superior  Court, 
85  Cal.  32,  20  Am.  St.  Rep.  209,  9LE.A.  381,  24  Pac.  712,  holding  court 
had  jurisdiction  over  action  against  nonresident  to  rescind  contract  for 
fraud,  where  consideration  payable  within  jurisdiction;  Brown  v. 
Tucker,  7  Colo.  34,  1  Pac.  223,  holding  judgment  binding  on  collateral 
attack,  although  erroneously  finding  that  time  of  defendant,  served  con- 
structively to  answer,  had  expired ;  Feild  v.  Dortch,  34  Ark.  405,  holding 
judgment  without  sheriff's  return  grossly  erroneous,  but  error  not  juris- 
dictional, attachment  being  proper;  Head  v.  Daniels,  38  Kan.  13, 15  Pac. 
917,  sustaining  judgment  on  attachment  and  publication  of  notice  on  col- 
lateral attack  despite  defects  in  process;  Nat.  Bank  of  St.  Joseph  v.  Peters, 
51  Kan.  69,  32  Pac.  638,  holding  debtor  could  not  collaterally  question 
decree  in  attachment  proceedings  by  setting  up  priority  of  attachment 
lien;  Paul  v.  Smith,  82  Ky.  457,  sustaining  judgment  against  nonresident, 
on  collateral  attack,  though  petition  upon  which  attachment  issued  was 
defective;  Erwin  v.  Heath,  50  Mass.  802,  holding  failure  to  mail  notice 
of  suit  to  defendant,  no  defense  to  his  creditor,  garnisheed  by  plaintiff; 
Loughbridge  v.  Bowland,  52  Miss.  560,  holding  irregularity  in  return 
for  which  attachment  could  have  been  quashed  not  available  collaterally 
as  an  objection ;  Freeman  v.  Thompson,  53  Mo.  195,  holding  jurisdiction 
by  attachment  not  affected  by  want  of  sufficient  notice ;  Barrelli  v.  Wag- 
ner, 5  Tex.  Civ.  App.  449,  27  S.  W.  18,  holding  judgment  in  attachment 
not  defeated  by  defective  affidavit ;  Milbnrn  v.  Smith,  11  Tex.  Civ.  App. 
681,  682,  33  S.  W.  911,  912,  holding  attachment  after  publication  of 
notice  to  nonresident  defendant  gave  court  jurisdiction;  Hall  v.  Hall, 
12  W.  Va.  13,  15,  16,  holding  judgment  in  attachment  not  invalidated 
by  defective  affidavit  or  notice;  Matthews  v.  Densmore,  109  U.  S.  219, 
27  L.  Ed.  913,  3  Sup.  Ct.  128,  holding  marshal  not  liable  in  trespass  for 
seizure  under  lawful  writ  issued  on  defective  affidavit;  Salisbury  v. 
Sands,  2  Dill.  277,  Fed.  Cas.  12,251,  holding  foreclosure  decree  not  void 
because  of  defective  affidavit  of  publication;  Erstein  v.  Rothschild,  22 
Fed.  63,  holding  Circuit  Court  could  allow  defective  affidavit  to  be 
amended  where  writ  of  attachment  had  issued;  First  Nat.  Bank  v. 
Hughes,  10  Mo.  App.  11,  holding  judgment  in  attachment  for  greater 
sum  than  named  in  writ  not  void;  Tufts  v.  Volkening,  51  Mo.  App.  9, 
following,  but  disapproving,  cases  allowing  publication  before  attach- 
ment; Darnell  v.  Mack,  46  Neb.  746,  747,  65  N.  W.  807,  808,  holding 
jurisdiction  acquired  by  attachment  is  not  lost  by  failure  to  serve 
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process  on  defendant;  Brown  v.  Bose,  55  Neb.  201,  70  Am.  St.  Rep.  380, 
75  N.  W.  537,  holding  judgment  not  assailable  collaterally  because  affi- 
davit preceding  attachment  defective ;  Hunter  v.  Ruff,  47  S.  C.  553,  554, 
58  Am  St.  Rep.  929,  930,  25  S.  E.  75,  holding  proceedings  under  judg- 
ment, after  defective  service  by  publication,  not  void  collaterally ;  South- 
ern California  Fruit  Exchange  v.  Stamm,  9  N.  M.  361,  54  Pac.  348, 
holding  failure  of  sheriff  to  file  return  on  levy  until  after  judgment  did 
not  affect  court's  jurisdiction ;  dissenting  opinion  in  Mentzner  v.  Ellison, 
7  Colo.  App.  328,  43  Pac.  468,  majority  holding  attachment  issued  on 
defective  affidavit  void  on  collateral  attack;  dissenting  opinion  in  Bray 
v.  McClury,  55  Mo.  138,  majority  holding  insufficient  affidavit  as  to  non- 
residence  of  defendant  deprived  court  of  jurisdiction  by  attachment. 

Distinguished  in  Johnson  v.  North  Star  Lumber  Co.,  206  Fed.  632, 
125  C.  C.  A.  118,  under  law  of  Oregon  attachment  is  merely  auxiliary 
to  main  action,  and  court  has  no  jurisdiction  to  render  judgment  with- 
out valid  service  upon  or  appearance  by  defendant ;  North  Star  Lumber 
Co.  y.  Johnson,  196  Fed.  59,  State  court  in  Oregon  does  not    acquire 
jurisdiction  over  nonresident  defendant  by  attachment  of  property,  and 
judgment  without  service  of  summons  on  him  in  person  or  by  publica- 
tion is  void ;  Dye  v.  Crary,  J.2  N.  M.  473,  78  Pac.  534,  property  levied 
on  under  alias  writ  of  attachment  gives  no  jurisdiction  over  such  prop- 
erty; Ballew  v.  Young,  24  Okl.  195,  23  L.  R.  A.  (N.  S.)  1084,  103  Pac. 
628,  629,  judgment  in  attachment  proceedings,  where  affidavit  and  pub- 
lication notice  were  defective,  would  have  been  void  upon  collateral 
attack,  and  intervener  could  attack  judgment  or  service;  Bunnell  v. 
Bunnell,  25  Fed.  217,  holding  Michigan  statute  allowing  court  to  se- 
questrate defendant's  property  to  pay  alimony  inapplicable  where  ser- 
vice was  by  publication ;  McDonald  v.  Cooper,  13  Sawy.  95,  32  Fed.  751, 
holding  mortgage  foreclosure  void  because  affidavit  for  publication  of 
summons  defective;  Mudge  v.  Steinhart,  78  Cal.  38,  12  Am.  St.  Rep. 
20,  20  Pac.  149,  holding  court  acquired  no  jurisdiction  in  action  in  tort 
against  nonresident  by  attachment  of  his  property ;  Blanc  v.  Paymaster 
Min.  Co.,  95  Cal.  530,  29  Am.  St.  Rep.  153,  30  Pac.  766,  holding  judg- 
ment against  foreign  corporation  void  on  finding  that  there  was  no  at- 
tachment; Nachtrieb  v.  Stoner,  1  Colo.  430,  431,  sustaining  action  of 
trespass  against  officers  proceeding  under  irregular  writ  of*  attachment ; 
Hoagland  v.  Wilcox,  42  Neb.  145,  60  N.  W.  378,  quashing  service  in 
county  different  from  that  in  which  attachment  issued,  in  direct  pro- 
ceeding; Dorr  v.  Rohr,  82  Va.  365,  3  Am.  St  Rep.  110,  holding  judgment 
in  attachment  proceeding  without  notice  void;  Colborn  v.  Booth,  41 
W.  Va.  292,  23  S.  E.  557,  quashing  execution  on  attachment  issued  before 
summons;  Gribsby  v.  Barr,  14  Bush,  334,  holding  judgment    against 
nonresident  on  notice  without  levy  of  attachment  void;  Guaranty  Trust 
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etc.  Co.  v.  Green  etc.  R.  R.  Co.,  139  U.  S.  146,  147,  85  L.  Ed.  119,  11 
Sup.  Ct.  515,  516,  holding  foreclosure  without  publication  for  full  statu- 
tory period  invalid  against  nonresident  defendant;  Mickey  v.  Stratton, 
5-  Sawy.  483,  Fed.  Cas.  9530,  holding-  levy  of  attachment  not  sufficient 
under  statute,  and  execution  void. 

Denied  in  Walker  v.  Cottrell,  6  Baxt.  263,  266,  267,  268,  269,  270,  dis- 
cussing Tennessee  law  of  ancillary  and  original  attachments. 

What  irregularities  and  defects  will  avoid  attachment.  Note,  79 
Am.  Dec.  166. 

In  divorce  suits,  or  In  proceedings  to  compel  conveyance,  etc.,  legis- 
lature can  make  jurisdiction  depend  on  publication  of  notice. 

Approved  in  Caldwell  v.  Armour,  1  Penne.  (Del.)  550,  43  Atl.  519, 
holding  unconstitutional  act  conferring  jurisdiction  over  nonresident  in 
personal  actions  by  leaving  summons  at  his  usual  place  of  business. 

Attachment  of  realty  defeating  right  of  receiver  subsequently  ap- 
pointed by  other  court  to  possession.  Note,  8  L.  R.  A.  (N.  S.) 
1073. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  R.  A. 

40. 

Miscellaneous.     Cited  in  Connor  v.  Tennessee  Cent.  Ry.,  109  Fed.  936, 

54  L.  R.  A.  687,  48  C.  C.  A.  730,  allowing  purchaser  at  judicial  sale  to 

intervene  in  action  upon  unforeclosed  lien  by  nonresident    creditor; 

10  Wall.  321-327,  19  I*.  Ed.  933,  SMITH  v.  STEVENS. 

Congress  had  power  to  prohibit  Indian  reservees,  in  whom  the  title 
of  the  United  States  was  vested,  from  alienating  their  lands  without'  con- 
sent of  the  Secretary  of  Interior;  and  a  deed  in  contravention  of  the  pro- 
vision  was  void. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  13,  19,  44  L.  Ed.  54,  57,  20 
Sup.  Ct.  6,  upholding  lessee's  right  to  lands  leased  by  heir  of  Indian 
grantee;  Chase  v.  United  States,  222  Fed.  596,  138  C.  C.  A.  117,  con- 
struction of  treaty  is  for  court,  not  legislature,  and  treaty  with  Omaha 
Indians  gave  fee  simple  subject  to  restrictions  upon  alienation;  Mosier 
v.  United  States,  198  Fed.  57, 117  C.  C.  A.  162,  relationship  of  guardian 
and  ward  between  United  States  and  Indian  is  not  affected  by  citizen- 
ship of  Indian;  Taylor  v.  Anderson,  197  Fed.  391,  unnecessary  deraign- 
ment  of  title  through  Indian  allotment  and  allegation  that  Federal  act 
applied  was  insufficient  to  give  Federal  court  jurisdiction;  Baldwin  v. 
Letson,  6  Kan.  App.  18,  49  Pac.  622,  deed  of  Indian  allotment  after  mak- 
ing proof  and  taking  oath  of  allegiance,  but  before  application  was  acted 
upon  and  patent  issued,  was  void;  Stevens  v.  Elliott,  30  Okl.  49,  118 
Pac.  410,  deed  by  minor  Creek  freedman  of  portion  of  her  allotment 
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is  void;  Starr  v.  Long  Jim,  52  Wash.  147,  100  Pac.  197,  Indian 
allottee  had  mere  rightNof  possession  and  could  not  divest  himself  of  title 
before  patent  issued;  Nelson  v.  John,  43  Wash.  490,  86  Pac.  935,  deeds 
by  Indians  of  allotted  lands  made  in  contravention  of  restraints  upon 
alienation  are  void;  Clark  v.  Akers,  16  Kan.  172,  holding  deed  by  Indian 
patentee  without  consent  of  Secretary  of  Interior,  absolutely  void; 
Briggs  v.  Sample,  43  Fed.  104,  10  L.  R.  A.  184,  holding  deed  by  Indian 
in  contravention  of  statute  and  void;  Pickering  v.  Lomax,  120  111.  294, 
11  N.  E.  176,  holding  limitation  on  Indian  patentee's  right  of  alienation 
not  invalid  limitation  upon  a  fee. 

Distinguished  in  Love  v.  Pamplin,  21  Fed.  759,  holding  that,  after 
extinguishment  of  Indian  title  and  removal  of  Indians  from  State, 
State  law  would  prevail  over  former  limits  of  Indian  reservation  in 
regard  to  grants;  Frederick  v.  Gray,  12  Kan.  623,  holding  secretary's 
approval,  under  treaty  of  1867,  of  sheriff's  sale  of  Indian  lands  in  1855, 
void  under  treaty  of  1855,  did  not  validate  title  of  purchaser  at  sheriff's 
sale.  * 

Acts  of  Congress  of  I860,  providing  for  alienation  of  lands,  granted 
to  Indians,  with  consent  of  Secretary  of  Interior,  by  necessary  implies^ 
Hon  prohibited  such  alienation  In  any  other  way. 

Approved  in  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  773,  legislature 
having  provided  method  for  regulation  of  rates,  all  other  methods  are 
excluded;  Mays  v.  Frieberg,  3  Ind.  Ter.  781,  49  S.  W.  55,  decree  direct- 
ing sale  of  property  of  member  of  Indian  tribe  without  limiting  right 
of  purchase  to  citizens  of  tribe  within  territory  was  erroneous ;  Cameron 
v.  Burger,  60  Or.  463,  120  Pac.  12,  power  to  release  sureties  from  bail 
undertaking  is  in  court,  and  release  by  district  attorney  is  without  effect ; 
Rutherford  v.  City  of  Williamson,  70  W.  Va.  405,  74  S.  E.  683,  common 
council  could  not  delegate  power  to  grade  streets  and  lay  sidewalks,  and 
city  is  not  liable  for  unauthorized  act  of  mayor  causing  injury  to  lot 
by  manner  of  laying  sidewalk;  dissenting  opinion  in  Coyle  v.  Smith,  28 
Okl.  212,  113  Pac.  980,  majority  holding  that  capital  could  be  changed 
by  legislative  act,  though  Enabling  Act  accepted  by  constitutional  con- 
vention provided  another  method;  Thomason  v.  Ruggles,  69  Cal.  474, 
11  Pac.  25,  holding  constitutional  amendment  not  constitutionally 
adopted;  Heidelberg  v.  St.  Francois  Co.,  100  Mo.  75,  12  S.  W.  915,  hold- 
ing county  bridge  contract  not  in  compliance  with  statute  and  void; 
Douglas  Co.  v.  Keller,  43  Neb.  644,  62  N.  W.  61,  holding  sale  of  county 
property  not  in  compliance  with  statute  and  void;  In  re  Constitutional 
Convention,  14  R.  I.  651,  holding  constitutional  provision  for  amending 
Constitution  exclusive ;  Page  v.  Belvin,  88  Va.  990,  14  S.  E.  845,  holding 
ratification  of  grading  contract  void  because  not  according  to  statute. 

VII— « 
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Joint  resolution,  In  Congress,  removing  restrictions  on  alienation  of 
Indian  lands  by  reservees,  did  not  relate  back,  so  as  to  validate  convey- 
ances, void  when  made. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  32,  44  L.  Ed.  62,  20  Sup.  Ct. 
13,  holding  lessee's  right  under  lease  from  Indian  cannot  be  divested 
by  subsequent  acts  of  lessor  or  Congress;  Stevens  v.  De  Aubrie,  154 
U.  S.  580,  19  L.  Ed.  935,  14  Sup.  Ct.  1210,  following  rule ;  Frederick  v. 
Gray,  12  Kan.  523,  holding  treaty  of  1867  could  not  validate  title  under 
sheriff's  sale  in  1855,  void  under  Indian  treaty  of  1855;  Pickering  v. 
Lomax,  120  111.  294,  11  N.  E.  176,  holding  subsequent  permission  of 
President  did  not. validate  void  Indian  deed. 

Distinguished  in  Pickering  v.  Lomax,  145  U.  S.  316,  36  hi  Ed.  719,  12 
Sup.  Ct.  862,  holding  President's  consent,  indorsed  in  1871,  upon  deed 
made  in  1858,  related  back  and  validated  title. 

10  Wall.  327-334,  19  L.  Ed.  935,  JONES  v.  ANDREWS. 

Where  citizenship  of  parties  fairly  appears  from  allegations  of  a  bill, 
leaving  no  room  for  a  reasonable  doubt,  the  bill  is  sufficiently  explicit 
to  sustain  the  Jurisdiction  of  the  court. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  383,  48 
L.  Ed.  1030,  24  Sup.  Ct.  696,  averment  that  plaintiff  is  resident  of  cer- 
tain State  regarded  by  appellate  court  as  averment  of  citizenship,  where 
evidence  shows  legal  domicile  therein;  Howe  v.  Howe  &  Owen  Ball 
Bearing  Co.,  154  Fed.  822,  83  C.  C.  A.  536,  suit  cannot  be  dismissed  by 
Federal  court  as  not  involving  controversy  within  its  jurisdiction  unless 
facts  appearing  in  record  create  legal  certainty  of  that  conclusion ;  Kerp 
v.  Michigan  etc.  R.  Co.,  14  Fed.  Cas.  383,  holding  averment  that  corpora- 
tion is  such  under  laws  of  Pennsylvania  sufficient  allegation  of  citizen- 
ship; Sharon  v.  Hill,  23  Fed.  355,  holding  "W.  S.,  of  the  city  of  V., 
State  of  N.,  and  a  citizen  of  the  State  of  N.,"  sufficient  allegation  of 
citizenship ;  Ward  v.  Blake  Mfg.  Co.,  56  Fed.  440,  5  C.  C.  A.  538,  holding 
averment  that  plaintiff  is  "corporation  organized  and  domiciled  in  the 

State  of  New  York"  sufficient  allegation  of  citizenship. 

• 

While,  under  judiciary  act,  defendant  could  be  sued  only  in  district 
where  he  resided  or  where  served,  by  act  of  1839  court  can  proceed  against 
nonresidents  voluntarily  appearing,  or  without  them,  if  not  necessary 
parties. 

Approved  in  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  Ed.  831,  holding 
resident  of  Tennessee,  served  in  Arkansas  by  citizen  of  Louisiana,  in 
suit  in  Arkansas  to  subject  real  estate  to  a  debt,  within  court's  juris- 
diction ;  Kerp  v.  Michigan  etc.  R.  Co.,  14  Fed.  Cas.  383,  taking  jurisdic- 
tion over  action  by  nonresident  against  nonresident  voluntarily  appear- 
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ing;  Pond  v.  Vermont  R.  R.  Co.,  12  Blatchf.  291,  Fed.  Cas.  11,265,  hold- 
ing objection  that  defendants  named  in  bill  citizens  of  different  States 
not  fatal  to  jurisdiction ;  Stafford  v.  Twitchell,  33  La.  Ann.  524,  refusing 
to  remove  suit  on  petition  of  defendant  citizen  of  Vermont  where  plain* 
tiff  and  other  defendants  citizens  of  Louisiana;  Hauf  v.  Wilson,  31  Fed. 
390,  refusing  to  stay  action  by  nonresident  where,  by  coming  into  court 
as  plaintiff,  he  was  within  jurisdiction,  subject  to  be  enjoined;  Spies  v. 
Chicago  etc.  R.  Co.,  32  Fed.  713,  refusing  to  remand  cause  to  Illinois 
courts,  on  petition  of  Illinois  defendant,  appearing  in  New  York  Federal 
court ;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  151,  and  Blythe  v.  Hinckley, 

84  Fed.  242,  both  holding  unrecorded  order  extending  time  to  appear 
evidence  of  appearance. 

Distinguished  in  Duchesse  v.  Porter,  41  Fed.  69,  refusing  to  proceed 
with  bill  for  an  account  against  three  partners  without  appearance  of 
one  nonresident  partner;  McPike  v.  Wells,  54  Miss.  147,  holding  decree 
of  Federal  court  void  as  to  necessary  nonresident  who  did  "not  appear. 

Necessary  defendant,  not  residing  in  district  where  sued;  who  appeared 
voluntarily  and  moved  to  dismiss  for  (1)  want  of  jurisdiction,  (2)  want 
of  equity,  thereby  waived  the  lack  of  jurisdiction. 

Approved  in  Sanderson  v.  Bishop,  171  Fed.  771,  filing  of  answer  to 
bill  on  merits  by  nonresident  defendant  not  served  with  process,  con- 
stituted general  appearance,  and  waived  special  plea  to  set  aside  prior 
appearance  by  attorney  as  unauthorized;  Wetzel  etc.  Ry.  Co.  v.  Tennis 
Bros.  Co.,  145  Fed.  464,  7  Ann.  Oas.  426,  75  C.  C.  A.  266,  where  in  action 
by  foreign  corporation  defendant  demurred  and  answered,  he  cannot 
plead  in  abatement  that  plaintiff  cannot  sue  because  he  has  failed  to 
comply  with  State  laws;  Spalding  v.  Crawford,  3  App.  D.  C.  366,  right 
of  appeal  will  not  be  defeated  for  failure  to  serve  citation  within  pre- 
scribed time,  where  appellee,  in  motion  to  dismiss  for  nonservice  of 
citation,  resists  appeal  on  other  grounds;  Ex  parte  Hudson,  3  Okl.  Cr. 
404,  107  Pac.  736,  white  man  waived  statutory  exemption  from  jurisdic- 
tion of  Cherokee  courts  by  making  appearance  and  pleading  to  merits, 
and  cannot  contest  validity  of  proceedings  for  lack  of  jurisdiction; 
Kerp  v.  Michigan  etc.  R.  Co.,  14  Fed.  Cas.  383,  holding  general  appear- 
ance by  nonresident  corporation  waived  exemption  from  jurisdiction; 
Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  531,  532,  533,  Fed.  Cas.  1467, 
holding  foreign  corporation  by  answer  and  demurrer,  for  want  of  equity, 
waived  jurisdiction;  Foote  v.  Massachusetts  Ben.  Assn.,  39  Fed.  24, 
holding  general  appearance  waived  objection  to  service  because  not  made 
in  district  of  defendant's  residence ;  Mehlin  v.  Ice,  56  Fed.  20,  5  C.  C.  A. 
403,  holding  white  citizen  by  general  appearance  waived  exemption  from 
jurisdiction  of  Cherokee  court;  N.  K.  Fairbank  &  Co.  v.  Cincinnati  etc. 
Ry.  Co.,  54  Fed.  425,  S8  L.  R.  A.  271,  4  C.  C.  A.  403,  holding  motion  to 
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set  aside  service  because  defendant  nonresident  waived  objection  to 
particular  service. 

Distinguished  in  Woods  v.  Dickinson,  7  Mackey  (D.  C),  305,  notice 
of  motion  based  upon  lack  of  authority  of  court  and  want  of  equity 
in  bill  served  upon  counsel,  but  not  filed  in  court,  did  not  constitute 
appearance;  Graham  v.  Spencer,  14  Fed.  607,  holding  appearance  to 
plead  to  jurisdiction  and  withdrawal  by  leave  of  court  not  a  waiver  of 
jurisdiction;  Romaine  v.  Union  Ins.  Co.,  28  Fed.  626,  638,  639,  holding 
motion  to  vacate  service  and  return  as  irregular  and  illegal  not  a  waiver 
of  jurisdiction  by  voluntary  appearance;  United  States  v.  American 
Bell.  Tel.  Co.,  29  Fed.  45,  holding  plea  to  jurisdiction  because  cause 
of  action  arose  in  another  jurisdiction,  not  an  appearance;  First  Nat. 
Bank  v.  Cunningham,  48  Fed.  517,  holding  motion  to  vacate  fraudulent 
judgment  and  subsequent  withdrawal  of  motion  not  an  appearance. 

Bill  to  enjoin  garnishee  proceedings  under  judgment  of  the  court  it 
a  defensive,  supplementary  proceeding,  auxiliary  to  the  original  action,  over 
which  court  has  jurisdiction,  irrespective  of  citizenship  of  parties. 

Approved  in  O'Connor  v.  O'Connor,  146  Fed.  997,  Federal  equity  suit 
to  set  aside  dismissal  of  law  action  being  ancillary  to  action,  service 
on  defendants  in  bill  who  were  parties  to  action  may  be  made  on  them 
though  they  reside  outside  of  district;  Hatcher  v.  Hendrie  etc.  Supply 
Co.,  133  Fed.  270,  68  C.  C.  A.  19,  equity  suit  to  enforce  attachment  lien 
obtained  in  former  action  in  same  court  to  subject  attached  property 
to  judgment  is  maintainable  irrespective  of  citizenship;  Bottom  v.  Nat. 
Ry.  Bldg.  etc.  Assn.,  123  Fed.  746,  sustaining  suit  by  receiver  against 
stockholder  to  foreclose  lien,  regardless  of  citizenship  or  location  of 
property;  Virginia-Carolina  etc.  Chemical  Co.  v.  Home  Ins.  Co.,  113 
Fed.  5,  51  C.  C.  A.  21,  enjoining  separate  action  at  law  and  entertaining 
bill  to  have  liability  of  insurers  determined  without  regard  to  citizen- 
ship; Aldrich  v.  Campbell,  97  Fed.  665,  38  C.  C.  A.  347,  entertaining 
jurisdiction,  without  regard  to  amount,  to  enjoin  receiver  from  prosecut- 
ing actions  at  law  against  complainant;  Beekman  Lumber  Co.  v.  Acme 
Harvester  Co.,  215  Mo.  242,  114  S.  W.  1093,  injunction  to  prevent  gar- 
nishee proceedings  in  another  State  issued  in  Federal  District  Court  in 
bankruptcy  proceedings,  later  abandoned,  did  not  bar  action  in  State 
court;  Davis  v.  Gray,  16  Wall.  219,  21  L.  Ed.  453,  holding  action  by  re- 
ceiver to  enjoin  State  from  granting  lands,  forfeited  after  grant  to  rail- 
road, auxiliary  to  suit  in  which  receiver  appointed ;  Barnard  v.  Hartford 
etc.  R.  Co.,  2  Fed.  Cas.  836,  holding  court  had  jurisdiction  over  cross- 
bill, filed  by  new  defendant,  irrespective  of  his  citizenship,  to  assignee's 
bill  to  redeem  mortgage;  In  re  Sabin,  21  Fed.  Cas.  123,  18  Bank.  Reg. 
151,  taking  jurisdiction  over  controversy  with  reference  to  funds  in 
hands  of  assignee  without  reference  to  citizenship;  Sutherland  v.  Lake 
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Superior  Ship  Canal  etc.  Co.,  23  Fed.  Cas.  463,  9  Bank.  Reg.  307,  au- 
thorizing bill  to  restrain  suits  against  property  in  hands  of  receiver; 
Webb  v.  Barnwall,  116  U.  S.  197,  29  L.  Ed.  596,  6  Sup.  Ct.  352,  holding 
suit  by  holder  of  equitable  title  to  restrain  enforcement  of  judgment 
in  ejectment  by  holder  of  legal  title  dependent,  not  original;  O'Brien 
County  v.  Brown,  1  Dill.  588,  Fed.  Cas.  10,399,  taking  jurisdiction  over 
bill  by  judgment  defendant  against  assignee  of  plaintiff  to  set  aside 
judgment,  though  citizenship  of  parties  same;  Thompson  v.-McReynolds, 
29  Fed.  658,  taking  jurisdiction  over  suit  to  enjoin  assignment  of  judg- 
ment, regardless  of  citizenship  of  parties;  Symmes  v.  Union  Trust  Co., 
60  Fed.  853,  holding  bill  to  set  aside  foreclosure  decree  for  fraud,  an- 
cillary to  prior  suit,  and  maintainable,  irrespective  of  parties'  citizenship; 
McDonald  v.  Seligman,  81  Fed.  755,  holding  bill  to  enjoin  enforce- 
ment of  judgment,  impeaching  it  for  fraud,  ancillary,  and  parties1  citi- 
zenship immaterial;  Broadis  v.  Broadis,  86  Fed.  954,  taking  jurisdiction 
over  bill  to  enjoin  execution  of  inequitable  default  decree  irrespective 
of  parties'  citizenship;  Smythe  v.  Henry,  41  Fed.  713,  taking  jurisdiction 
over  bill  enjoining  ejectment  suit,  and  to  cancel  deeds  and  grants,  ir- 
respective of  citizenship ;  Jesup  v.  Illinois  etc.  R.  Co.,  43  Fed.  496,  taking  * 
jurisdiction  over  cross-bill  to  cancel  lease,  sought  to  be  enforced  by  the 
original  bill,  regardless  of  cross-complainant's  citizenship;  Brooks  v. 
Memphis,  4  Fed.  Cas.  286,  holding  petition  and  motion  to  stay  proceed- 
ings preferable  to  bill  to  restrain  execution  of  mandamus  issued  to  levy 
tax;  Osborn  v.  Michigan  etc.  R.  R.  Co.,  2  Flipp.  506,  Fed.  Cas.  10,594, 
allowing  intervention  without  reference  to  citizenship;  Taylor  v.  Rocke- 
feller, 23  Fed.  Cas.  795,  refusing  to  reman^  controversy  for  identity 
of  citizenship  of  nominal  parties  where  real  controversy  between  citizens 
of  different  States. 

Distinguished  in  In  re  Waukesha  Water  Co.,  116  Fed.  1011,  holding 
Bankruptcy  Court  without  jurisdiction  in  personam  over  nonresident 
summoned  by  rule  to  show  cause;  Christmas  v.  Russell,  14  Wall.  81,  82, 
20  I*.  Ed.  763,  dismissing  bill  against  resident  citizen,  seeking  subrogation 
to  rights  of  sureties  and  to  enforce  lien  to  satisfy  judgment,  as  an 
original  suit;  Winter  v.  Swinburne,  10  Biss.  457,  8  Fed.  51,  holding  Cir- 
cuit Court  has  no  jurisdiction  over  creditor's  bill  to  aid  execution  of 
admiralty  decree  where  parties  citizens  of  same  State;  Sterling  v.  Barn- 
well, 12  Fed.  324,  holding  bill  to  divest  legal  title  under  a  judgment, 
by  holder  of  equitable  title,  not  auxiliary;  Myers  v.  Dorr,  13  Batchf. 
30,  Fed.  Cas.  9988,  dismissing  bill  to  enforce  specific  performance  of 
contract  with  partnership,  against  foreign  corporation,  as  not  supple- 
mental to  suit  to  dissolve  partnership;  Arnold  v.  Frost,  9  Ben.  268, 
Fed.  Cas.  558,  holding  action  on  appeal  bond,  within  jurisdiction,  as  an 
offshoot  of  suit  in  which  bond  given;  Ralston  v.  Sharon,  51  Fed.  709, 
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dismissing  bill  against  heirs  of  defendant  in  prior  action,  to  set  aside 
decree  on  compromise,  for  fraud,  all  parties  being  citizens  of  same  State, 
and  bill  not  dependent. 

10  Wall.  334-630,  19  L.  Ed.  946,  THE  FARBAGKOT. 

Absence  of  special  lookout,  in  case  where  be  could  not  have  prevented 
collision,  is  not  evidence  of  negligence,  and  does  not  render  powers  prima 
facie  liable. 

Approved  in  The  Anna  W.,  181  Fed.  607,  schooner  having  no  lookout, 
but  navigated  properly,  was  not  in  fault  for  collision  with  tow;  The 
Georg  Dumois,  153  Fed.  835,  83  C.  C.  A.  15,  collision  at  night  was  due 
to  schooner's  changing  her  course,  and  absence  of  lookout  on  steamer 
was  not  contributory  cause;  The  Pocomoke,  150  Fed.  197,  198,  small 
launch  having  only  navigator  as  lookout  is  not  negligent;  The  Nettie 
Quill,  124  Fed.  671,  holding  steamer  towing  barge  not  liable  for  injury, 
obstruction  recent,  and  mate  acting  as  lookout ;  The  Pilot  Boy,  115  Fed. 
875,  53  C.  C.  A.  329,  holding  schooner  at  fault  in  changing  course,  al- 
though steamer  kept  no  lookout  except  pilot;  The  George  W.  Roby,  HI 
Fed.  612,  49  C.  C.  A.  481,  holding  steamer  in  fault,  lookout  absent,  speed 
not  reduced,  or  vessel  stopped  and  reversed;  The  North  Star,.  108  Fed. 
445,  holding  vessel  "Star"  liable,  attempting  to  pass  after  dissenting 
signals;  Vernon  v.  International  S.  S.  Co.,  79  Wash.  26,  139  Pac.  646, 
failure  to  have  lookout  on  plaintiff's  vessel  did  not  preclude  recovery 
where  collision  in  fog  would  not  have  been  avoided  had  lookout  been 
kept;  The  Dexter,  23  Wall.  74,  23  L.  Ed.  85,  where  collision  occurred 
on  a  clear  night  and  officer*. saw  vessel  in  ample  time;  The  City  of  Wash- 
ington, 92  U.  S.  36,  23  L.  Ed.  602,  where  schooner  proved  affirmatively 
that  omission  to  burn  masthead  light  did  not  contribute  to  the  collision ; 
The  America,  92  U.  S.  436,  23  L.  Ed.  726,  where  each  vessel  was  seen 
by  other  in  ample  time  to  avoid  collision;  The'  Annie  Lindsley,  104 
U.  S.  191,  26  L.  Ed.  719,  where  failure  to  put  helm  to  starboard,  and  not 
lookout's  failure  to  see  lights  caused  collision ;  The  Nacoochee,  137  U.  S. 
341,  34  L.  Ed.  691,  11  Sup.  Ct.  126,  holding  schooner  not  culpable  in 
absence  of  finding  that  one  lookout,  having  additional  duty  of  blowing 
horn,  was  insufficient ;  The  Blue  Jacket,  144  U.  S.  390,  36  L.  Ed.  478,  12 
Sup.  Ct.  718,  holding  ship  in  fault  for  collision  with  tug  which  kept  no 
lookout;  The  Ping-On,  7  Sawy.  493,  11  Fed.  615,  where  lack  of  lookout 
supplied  by  presence  of  three  officers  on  poop-deck ;  The  Barque  Kallisto, 
2  Hughes,  144,  Fed.  Cas.  7600,  holding  libelant  had  not  overcome  pre- 
sumption that  lookout's  position  was  proper  one;  The  Buckeye,  11  Biss. 
94,  9  Fed.  667,  holding  libelant's  failure  to  burn  lights  after  sunset 
did  not  contribute  to  collision,  and  was  no  defense;  The  George  Murray, 
22  Fed.  122,  where  lookout  warned  officers  of  approaching  vessel  before 
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leaving  his  post ;  The  Eider,  37  Fed.  906,  dividing  damages  where  ocean 
liner  ran  down  ferry-boat  having  no  lookout  forward ;  Hoffman  v.  Union 
Ferry  Co.,  etc.,  47  N.  Y.  185,  7  Am.  Rep.  437,  holding  towing  steamer's 
failure  to  carry  statutory  lights  did  not  preclude  her  recovery  for  reck- 
lessness of  another  vessel  colliding  with  her;  Blanchard  v.  New  Jersey 
Steamboat  Co.,  59  N.  Y.  296,  holding  sunken  vessel's  failure  to  cany 
lookout,  or  licensed  pilot,  or  to  take  proper  course,  not  contributory 
causes  of  collision,  so  as  to  preclude  a  recovery;  Northwest  Transp.  Co. 
v.  Boston  Marine  Ins.  Co.,  41  Fed.  798,  holding  storm,  not  stranding, 
cause  of  loss  of  vessel  voluntarily  scuttled  to  save  her  from  storm; 
Greenwood  v.  Westport,  60  Fed.  567,  holding  town,  negligently  operat- 
ing drawbridge,  liable  to  owners  of  barge,  though  her  master  had  no 
license;  The  Lord  O'Neill,  66  Fed.  80,  13  C.  C.  A.  337,  holding  steamer 
liable  for  whole  loss  in  collision  with  tug  which  failed  to  give  passing 
signal. 

Distinguished  in  The  Sea  Gull,  23  Wall.  177,  23  L.  Ed.  98,  holding 
steamer  liable  for  collision  resulting  from  vacillating  orders  of  deck 
officer  as  result  of  lookout's  carelessness;  Richelieu  Nav.  Co.  v.  Boston 
Ins.  Co.,  136  U.  S.  435,  34  L.  Ed.  408,  10  Sup.  Ct.  942,  holding  evidence 
of  custom  to  run  without  lookout,  contrary  to  statute,  inadmissible; 
The  Steamer  Ancon,  6  Sawy.  123,  Fed.  Cas.  348,  holding  vessel  tem- 
porarily without  lookout  liable  for  collision ;  The  Excelsior,  12  Fed.  201, 
holding  steam  tug  liable  and  discrediting  her  account  of  collision  where 
only  lookout  was  captain  abaft  the  wheel;  M'Cabe  v.  Old  Dominion 
S.  S.  Co.,  31  Fed.  240,  refusing  libelant  full  recovery  where  proof  that 
lookout  might  have  prevented  collision  not  clear ;  The  Twenty-One 
Friends,  33  Fed.  190,  refusing  to  sustain  plea  of  inevitable  accident 
in  absence  of  proof  that  lookout  might  have  prevented  accident;  The 
St.  Nicholas,  49  Fed.  679,  holding  vessel  colliding  with  draw  and  having 
no  lookout  liable  to  passengers  for  injuries ;  Flint  etc.  R.  Co.  v.  Marine 
Ins.  Co.,  71  Fed.  218,  refusing  recovery  on  insurance  policy  where  vessel 
kept  no  lookout,  though  night  so  dark  that  he  could  not  have  seen. 

Collision  with  a  pier  occasioned  by  a  violent  cross-current,  due  to  great 
height  of  water,  is  result  of  an  ordinary  danger  of  river  navigation,  for 
which  owners  are  not  liable. 

Explained  in  Hall  v.  Little,  2  Flipp.  161,  Fed.  Cas.  5939,  holding 
vessel  in  motion,  colliding  with  one  at  rest,  liable  unless  cause  was 
unusual  force  of  nature. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  818. 

10  WalL  339-363,  19  I*  Ed.  965,  RUTLAND  MARBLE  CO.  v.  RIPLEY. 

Injunction  will  be  given  to  restrain  one  partner  from  violating  rights 
of  his  copartner,  although  dissolution  is  not  contemplated. 


l_  i 
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Approved  in  Leavitt  v.. Windsor  Land  etc.  Co.,  54  Fed.  443,  4  C.  C.  A. 
425,  and  Miller  v.  O'Boyle,  89  Fed.  143,  following  rule. 

Distinguished  in  Lord  v.  Hull,  178  N.  Y.  19,  102  Am  St.  Rep.  484, 
70  N.  E.  73,  denying  right  of  action  by  one  partner  for  accounting 
against  another  where  no  dissolution  is  sought. 

Where  part  owner  of  marble  quarry  lands  conveyed  to  his  co-owners, 
In  consideration  of  their  furnishing  marble  to  him  In  certain  quantities, 
and  thereafter  unwarrantably  sought  to  re-enter,  as  authorized  by  the  con- 
tract, for  condition  broken,  Injunction  restraining  his  re-entry  "until  the 
further  order  of  the  court"  was  held  too  broad,  and  restricted  to  restrain 
re-entry  for  cause  theretofore  existing. 

Distinguished  in  Bell  v.  Railroad  Co.,  3  Ohio  C.  C.  34,  specifically 
enforcing  contract  for  maintenance  of  a  water-way. 

Injunction  to ,  restrain   breach  of   contract,  not   capable  of  being 
specifically  enforced.    Note,  3  Ann.  Oas.  977. 

Power  to  giant   mandatory  injunctions.    Note,  20  L.  R.  A.  169. 

That  one  party  to  a  partially  executed  contract  has  violated  his  engage- 
ments is  generally  not  a  sufficient  ground  of  rescission. 

Approved  in  Comptograph  Co.  v.  Burroughs  Adding  Mach.  Co.,  175 
Fed.  798,  licensor  of  patent  was  not  entitled  to  cancel  patent  because 
licensee  filed  brief  for  defendant  attacking  validity  of  patent  in  infringe- 
ment suit  by  licensor  against '  another ;  Kaukauna  Electric  Light  Co.  v. 
Kaukauna,  114  Wis.  346,  90  N.  W.  548,  holding  failure  to  bury  wires 
no  defense  to  action  for  payment  of  light  furnished  city;  Minah  etc. 
Mining  Co.  v.  Briscoe,  47  Fed".  281,  where  court  refuses  to  rescind  a 
mining  agreement,  after  twenty  thousand  pounds  had  been  paid,  though 
incomplete  performance  by  defendant. 

Equity  will  never  partially  rescind  a  contract  by  striking  out  a  part 
which  has  become  onerous  to  one  of  the  parties,  who  has  nevertheless  re- 
ceived his  quid  pro  quo  therefor. 

Approved  in  South.  &  N.  Ala.  R.  R.  Co.  v.  Highland  Ave.  R.  R.  Co.,  117 
Ala.  407,  23  South.  976. 

Granting  of  specific  performance  rests  in  judicial  discretion,  exercised 
according  to  settled  principles  of  equity,  yet  always  with  reference  to  facts 
of  particular  case. 

Approved  in  Wesley  v.  Els,  177  U.  S.  376,  44  L.  Ed.  812,  20  Sup.  Ct. 

664,  refusing  to  enforce  plaintiff's  title  doubtful;  Sharp  v.  West,  150 

Fed.  461,  denying  specific  performance  of  contract  for  sale  of  land 

after  three  years'  unexplained  delay;  Jones  v.  Byrne,  149  Fed.  461, 

refusing  specific  perform^*       oi  contract-  for  purchase  of  land  where 
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there  was  violation  of  trust  by  attorney;  Slaughter  v.  La  Compagnie 
etc.  Tel.,  113  Fed.  23,  refusing  performance,  plaintiff  failing  to  show 
condition  to  exchange  benefits ;  Michigan  Pipe  Co.  v.  Fremont  Ditch  etc. 
Co.,  Ill  Fed.  287,  46  C.  C.  A.  324,  denying  complainant  relief  on  ac- 
count of  bad  faith,  sharp  practice  and  unconscionable  act  foreclosing 
mortgage  they  agreed  to  pay;  Newton  v.  Wooley,  105  Fed.  545,  refusing 
to  enforce  contract  for  sale  of  stock,  performance  hardship  upon  defend- 
ant; Waters  v.  Ritchie,  3  App.  D.  C.  388,  where  title  of  real  estate 
is  in  trustees  to  make  sale,  equity  will  not  decree  specific  performance  of 
private  contract  to  sell;  Hopwood  v.  McCausland,  120  Iowa,  222,  94 
N.  W.  471,  denying  specific  performance  of  option  to  purchase  where 
plaintiff's  agent  requested  and  was  refused  extension  of  option  and 
defendant  erected  valuable  improvements  thereafter ;  Johnson  v.  Burdett 
Town  Co.,  7  Kan.  App.  139,  53  Pac.  88,  specific  performance  of  contract 
of  real  property,  expressly  making  time  of  essence,  will  not  be  decreed 
against  vendee,  where  vendor  failed  to  perform  or  tender  performance 
for  more  than  five  years;  dissenting  opinion  in  Stewart  v.  Wright,  147 
Fed.  346,  77  C.  C.  A.  499,  majority  permitting  recovery  by  one  who  was 
given  double  cross  in  known  fake  footrace;  Hennessy  v.  Woolworth, 
128  U.  S.  442,  32  L.  Ed.  502,  9  Sup.  Ct.  Ill,  where  refused  because  of 
conflicting  evidence ;  Pope  Mfg.  Co.  v.  Gormully,  144  U.  S.  237,  36  L.  Ed. 
419,  12  Sup.  Ct.  637,  where  defendant  "covenanted  to  refrain  from  dis- 
puting plaintiff's  title  to  patents  after  his  license  had  expired  and  to 
give  his  moral  aid  and  assistance  in  procuring  respect  for  such  patents" ; 
Pullman  Palace  Car  Co.  v.  Texas  &  P.  R.  Co.,  4  Woods,  327,  11  Fed. 
632,  where  enforcement  would  have  created  a  monopoly  of  sleeping-car 
service. 

Equity  will  enforce  specific  performance  If  equitable  under  the  facts 
as  they  existed  at  the  time  of  the  contract,  and  subsequently  developed 
hardship  will  not  defeat  right. 

Approved  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  21,  114 
C.  C.  A.  21,  equity  enforces  contract  for  delivery  of  oil,  though  dimin- 
ishing production,  makes  transportation  charges  hardship  upon  de- 
fendant; Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  806,  72  C.  C.  A.  213, 
upholding  oil  and  gas  lease  in  consideration  of  one  dollar ;  Pacific  States 
Savings,  Loan  etc.  Bldg.  Co.  v.  Green,  123  Fed.  46,  59  C.  C.  A.  167, 
enforcing  contract  requiring  stockholder  to  carry  out  and  mature  stock 
double  amount  of  loan,  one-half  assigned  to  association  as  premium; 
Lucas  v.  Long,  125  Md.  428,  94  Ati.  15,  equity  will  enforce  contract  for 
sale  of  real  property,  fair  when  entered  into,  though  subsequent  fluctu- 
ations of  market  make  consideration  inadequate;  Schinzer  v.  Wyman, 
27  N.  D.  512,  146  N.  W.  904,  court  refuses  to  cancel  contract  for  fraud 
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where  evidence  fails  to  show  fraud  or  undue  influence;  Schmidt  v. 
Louisville  &  N.  R.  Co.,  101  Ky.  473,  38  L.  R.  A.  821,  41  S.  W.  1026, 
where  attempt  to  show  that  contract  to  run  railway  could  only  be 
performed  at  great  loss  to  defendant;  Prospect  Park  etc.  R.  R.  Co.  v. 
Coney  Island  etc.  R.  R.  Co.,  144  N.  Y.  162,  26  L.  R.  A.  613,  39  N.  E. 
20,  where  contract  for  twenty-one  years;  to  same  effect  in  Southern  Ry. 
Co.  v.  Franklin  Ry.  Co.,  96  Va.  709,  44  L.  R.  A.  304,  32  S.  E.  490,  Franklin 
Tel.  Co.  v.  Harrison,  145  U.  S.  472,  36  L.  Ed.  780,  12  Sup.  Ct.  904,  and 
Detroit  v.  Detroit  City  Ry:  Co.,  56  Fed.  899 ;  Cochran  v.  Pascault,  54  Md. 
17,  where  court  refuses  to  consider  subsequent  hardship  in  determining 
right  to  rescission;  Blake  v.  Pine  Mt.  Iron  etc.  Co.,  76  Fed.  639,  22 
C.  C.  A.  430,  discussing  principle  in  connection  with  right  of  rescission. 

Refusal  to  enforce  specific  performance  of  unfair  contract  or  one 
involving  hardship.    Note,  6  E.  R.  C,  720. 

Court  will  refuse  remedy  where  obligations  of  party  seeking  relief 
have  not  fairly  and  fully  been  performed. 

Approved  in  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  542,  131 
C.  C.  A.  82,  insurance  company  relying  on  false  promise  of  borrower 
and  forced  to  pay  large  sums  to  secure  first  lien  is  subrogated  to  rights 
of  first  lienor  against  borrower  or  his  trustee  in  bankruptcy;  Town  of 
Glenwood  Springs  v.  Glenwood  Light  etc.  Co.,  202  Fed.  684,  L.  R.  A. 
19150,  438,  121  C.  C.  A.  88,  court  refuses  to  enjoin  town  from  construct- 
ing or  acquiring  its  own  waterworks  as  breach  of  contract,  where  com- 
plainant first  violated  contract;  Brooklyn  Baseball  Club  v.  McGuire, 
116  Fed:  782,  783,  refusing  to  enforce  contract  giving  plaintiff  option 
to  terminate  on  ten  days'  notice;  Kentucky  Distilleries  etc.  Co.  v.  War- 
wick Co.,  109  Fed.  284,  48  C.  C.  A.  363,  refusing  performance,  plaintiff 
failing  to  deposit  money  on  time  although  defendant  tendered  abstract 
late;  Peterson  v,  Moore,  3  Alaska,  162,  163,  plaintiff  purchasing  town 
lots  upon  certain  conditions  and  failing  to  tender  performance  for  four 
years,  is  not  entitled  to  decree  of  specific  performance;  Stanton  v. 
Singleton,  126  Cal.  666,  59  Pac.  149,  sustaining  demurrer  to  bill  to 
enforce  contract  to  erect  stamp-mill  and  develop  mining  property; 
Reed  v.  Jones,  133  Mass.  121,  where  refused  because  plaintiff  waited 
two  years  after  default  without  tendering  interest;  Doyle  v.  Harris,  11 
R.  I.  542,  refusing  specific  performance  because  of  failure  of  plaintiff 
to  make  tender  and  demand ;  Kelsey  v.  Crowther,  162  U.  S.  409,  40  L.  Ed. 
1019,  16  Sup.  Ct.  810,  and  Davis  v.  Read,  37  Fed.  423,  where  failure  to 
comply  with  specifications  defeated  plaintiff's  right  to  compel  accept- 
ance of  building;  Karrick  v.  Hannaman,  168  U.  S.  335,  42  L.  Ed.  490, 
18  Sup.  Ct.  138,  discussing  remedies  for  breach  of  partnership  agree- 
ments. 
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Equity  will  refuse  specific  performance  of  a  contract  binding  on  de- 
fendant indefinitely,  but  which  plaintiff  has  option  of  terminating,  since 
contract  not  enforceable  against  one  will  not  be  specifically  enforced  against 
the  other. 

Approved  in  Triumph  Electric  Co.  v.  Thullen,  228  Fed.  763,  765, 
denying  specific  performance  of  employee's  agreement  to  assign  patent, 
where  employer  could  terminate  contract  of  employment  at  will;  Crown 
Orchard  Co.  v.  Dennis,  220  Fed.  529,  530,  grantee  of  timber  lease  can- 
not enforce  specific  performance  of  agreement  to  extend  time  upon 
payment  of  interest,  where  grantor  could  not  have  compelled  payment 
of  interest;  Weeghman  v.  Killifer,  215  Fed.  292,  L.  R.  A.  19150,  820, 
131  C.  C.  A.  558,  complainants,  inducing  baseball  player  to  breach 
reservation  clause  with  another  club,  were  not  entitle^  to  injunction; 
to  prevent*  him  from  carrying  out  contract  made  with  that  club; 
Weegham  v.  Killefer,  215  Fed.  171,  contract  employing  skilled  baseball 
player  terminable  by  employer  upon  ten  days'  notice  was  unenforceable 
for  lack  of  mutuality ;  Pantages  v.  Grauman,  191  Fed.  323,  112  C.  C.  A. 
61,  refusing  specific  performance  by  defendant  to  transfer  shares  of 
stock,  where  complainant's  agreement  to  furnish  theatrical  talent  for 
ten  years  could  not  be  enforced;  La  Hogue  Drainage  Dist.  No.  1  v. 
Watts,  179  Fed.  691,  103  C.  C.  A.  236,  refusing  specific  performance  of 
contract  for  construction  of  public  drainage  ditch  requiring  special 
skill,  and  requiring  supervision  by  drainage  district;  Shubert  v.  Wood- 
ward, 167  Fed.  54,  65,  56,  92  C.  C.  A.  509,  refusing  to  enjoin  defendant 
from  disregarding  contract  and  interfering  with  management  of  theater, 
where  court  had  no  power  to  enforce  contract  requiring  complainant's 
personal  services  in  management  of  theater;  Mutual  Life  Ins.  Co.  v. 
Griesa,  156  Fed.  400,  court  refuses  to  coerce  delivery  of  bonds  by  decree 
of  specific  performance  where  insurance  company's  contract  gave  bene- 
ficiaries option  to  receive  bonds  or  cash  upon  death  of  insured ;  Brewster 
y.  Lanyon  Zinc  Co.,  140  Fed.  812,  72  C.  C.  A.  213,  construing  oil  lease 
with  reference  to  forfeiture  clauses;  Federal  Oil  Co.  v.  Western  Oil 
Co.,  121  Fed.  677,  57  C.  C.  A.  428,  denying  performance,  complainant 
under  no  obligation  to  perform  work  under  contract;  Blanton  v.  Ken- 
tacky  Distilleries  &  Warehouse  Co.,  120  Fed.  351,  enforcing  contract 
though  complainant  not  in  position  at  time  of  contract  made  to  deliver 
stock  contracted  for;  Federal  Oil  Co.  v.  Western  Oil  Co.,  112  Fed.  376, 
denying  specific  performance,  lessee  not  obliged  under  contract  to  com- 
mence or  prosecute  operations;  Roquemore  &  Hall  v.  Mitchell  Bros., 
167  Ala.  480,  140  Am.  St.  Rep.  52,  52  South.  425,  refusing  to  specifically 
enforce  contract  to  permit  complainants  to  carry  out  defendant's  con- 
tract with  county  to  load  gravel  from  pit  belonging  to  county  and  to 
assign  contract;  Elliott  v.  Elliott,  3  Alaska,  363,  refusing  to  enforce 


10  Wall.  339-363        NOTES  ON  U.  S.  REPORTS.  92 

contract  which  is  automatic,  renewing  and  perpetual  in  its  action  upon 
defendant;  Wolverton  v.  Mountain  States  Tel.  etc.  Co.,  58  Colo.  64, 
142  Pac.  167,  refusing  to  specifically  enforce  against  telephone  company 
contract  for  telephone  service  terminable  at  any  time  by  subscriber; 
Lipscomb  v.  Watrous,  3  App.  D.  C.  7,  refusing  to  decree  specific  per- 
formance of  contract  for  sale  of  land  at  instance  of  purchaser,  where 
contract  of  sale  was  not  signed  by  purchaser  and  could  not  be  enforced 
against  him ;  Ulrcy  v.  Keith,  237  111.  293,  295,  86  N.  E.  699,  700,  option 
to  surrender  oil  and  gas  lease  deprives  lessee  of  right  to  enjoin  violation 
of  lease  by  lessor;  Watford  Oil  etc.  Co.  v.  Shipman,  233  111.  13,  122 
Am.  St.  Rep.  144,  84  N.  E.  54,  option  to  terminate  lease  of  oil  and 
gas  rights  deprived  plaintiff  of  right  to  specific  performance;  Fowler 
Utilities  Co.  v.  Gray,  168  Ind.  4,  7,  120  Am.  St.  Rep.  344,  7  L.  R.  A. 
(N.  S.)  726,  79  N.  E.  898,  899,  denying  injunction  to  prevenf  breach  of 
contract  to  supply  heat  for  building  at  certain  rate  so  long  as  desired  by 
owner  was  for  want  of  mutuality;  St.  Joseph  Hydraulic  Co.  v.  Globe 
Tissue-Paper  Co.,  156  Ind.  669,  59  N.  E.  997,  enforcing  oral  agreement  to 
execute  twenty-five  years'  lease  of  water-power,  plaintiff  expending 
large  sums  in  equipping  mill;  H.  W.  Gossard  Co.  v.  Crosby,  132  Iowa, 
170,  6  L.  R.  A.  (N.  S.)  1115,  109  N.  W.  488,  refusing  to  enjoin  employee 
from  violating  contract  not  to  work  for  others,  since  court  would  not 
compel  employer  to  continue  contract  relation  with  employee;  Ormsby 
v.  Graham,  123  Iowa,  209,  98  N.  W.  727,  where  purchaser  knew  at  time 
of  contract  that  vendors  had  no  title  and  coupled  with  tender  of  price 
a  demand  for  good  marketable  title,  he  cannot  compel  specific  perform- 
ance by  delivery  of  such  title ;  Soaper  v.  King,  167  Ky.  126,  180  S.  W. 
48,  canceling  lease  of  oil,  gas  and  mineral  rights  on  tract  of  land  in 
consideration  of  one  dollar,  as  abandoned  unilateral  contract,  where 
lessees  drilled  oil  well  and  for  years  thereafter  did  nothing  more ;  Kille- 
brew  v.  Murray,  151  Ky.  350,  151  S.  W.  665,  refusing  to  enforce  phos- 
phate mining  lease  authorizing  lessee  to  terminate  it  at  any  time  upon 
written  notice  to  lessor;  Edelen  v.  W.  B.  Samuels  &  Co.,  126  Ky.  306, 
103  S.  W.  363,  refusing  to  enforce,  at  instance  of  buyer,  contract  for  sale 
of  product  of  distillery  for  five  years,  with  privilege  to  buy  product  for 
additional  five  years,  and  binding  distiller  to  manufacture  specified 
number  of  barrels  each  season  with  option  of  buyer  to  require  additional 
number;  Berry  v.  Frisbie,  120  Ky.  343,  86  S.  W.  559,  unilateral  execu- 
tory contract  making  it  optional  with  one  party  to  proceed  or  abandon 
it  cannot  be  specifically  enforced;  Kennon  v.  Brooks-Scanlon  Co.,  132 
La.  518,  61  South.  556,  judgment  of  Federal  court  dismissing  suit  to 
compel  defendant  to  perform  contract  on  ground  of  lack  of  mutuality 
was  not  res  judicata  in  action  for  damages;  Jennings-Heywood  Oil 
Synd.  v.  Houssiere-Latreille  Oil  Co.,  119  La.  851,  44  South.  501,  refusing 
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to  enforce,  for  lack  of  mutuality,  oil  development  lease  having  lessee 
free  not  to  develop  upon  making  certain  periodical  payment;  Leonard 
v.  Sparks,  109  La.  660,  33  South.  597,  holding  in  partnership  between 
employees  one  may  terminate  same; 'Weaver  Mining  Co.  v,  Guthrie, 
189  Mo.  App.  119,  176  S.  W.  121,  lessor  claiming  forfeiture  of  lease 
cannot,  pending  appeal,  insist  that  lessee  comply  with  provisions  of 
lease  and  install  costly  machinery;  Wadick  v.  Mace,  191  N.  Y.  5,  83 
N.  E.  572,  contract  for  sale  of  land  providing  that  no  action  for  damages 
or  specific  performance  should  be  brought  by  vendor,  with  no  such 
restriction  against  purchaser,  cannot  be  specifically  enforced;  Soloman 
v.  Wilmington  Sewerage  Co.,  142  N.  C.  447,  6  L.  R.  A.  (N.  S.)  391, 
65  S.  E.  303,  contract  to  furnish  sewerage  at  specific  rental,  not  binding 
persons  served  to  continue  to  pay,  cannot  be  specifically  enforced; 
Kolachny  v.  Galbreath,  26  Okl.  777,  38  L.  R.  A.  (N.  S.)  451,  110  Pac. 
904,  oil  and  gas  lease  containing  surrender  clause  cannot  be  enforced  in 
equity ;  Harlow  v.  Oregonian  Pub.  Co.,  45  Or.  530,  78  Pac.  740,  refusing 
specific  performance  of  newspaper  carrier  route  at  instance  of  carrier; 
Eclipse  Oil  Co.  v.  South  Penn.  Oil  Co.,  47  W.  Va.  103,  34  S.  E.  931, 
refusing  to  enforce  contract  terminable  at  will  by  lessee;  Eclipse  Oil 
Co.  v.  South  Penn.  Oil  Co.,  47  W.  Va.  89,  34  S.  E.  926,  refusing  to 
enforce  where  lessee  remaining  quiet  could  hold  lease  indefinitely  with- 
out operating  or  paying  rent ;  Electric  Lighting  Co.  of  Mobile  v.  Mobile 
etc.  Ry.  Co.,  109  Ala.  195,  55  Am.  St.  Rep.  929,  19  South.  723,  holding 
power  company  could  not  enforce  specific  performance  against  railway 
where  similar  bill  would  not  lie  against  power  company;  Sturgis  v. 
Galinde,  59  Cal.  31,  43  Am.  Rep.  239,  where  plaintiffs  had  option  to 
cancel;  Ikerd  v.  Beavers,  106  Ind.  487,  7  N.  E.  328,  where  contract  pro- 
viding inter  alios  for  defendant's  support  by  plaintiff,  for  which  specific 
performance  will  not  lie,  is  held  to  give  plaintiff  no  right  to  specific 
performance;  Louisville  etc.  Ry.  Co.  v.  Bodenschatz-Bedford  Stone 
Co.,  141  Ind.  263,  39  N.  E.  107,  holding  that  plaintiff's  covenant  "to 
furnish  facilities  for  shipping  stone,"  too  indefinite  to  warrant  a  decree 
of  specific  performance  against  him,  and  hence  such  decree  cannot  be 
had  against  defendant)  Putnam  v.  Grace,  161  Mass.  247,  37  N.  E.  168, 
where  plaintiff  bound  himself  to  accept  lease  "subject  to  obtaining  con- 
sent of  B.";  Rust  v.  Conrad,' 47  Mich.  455,  41  Am.  Rep.  722,  11  N.  W. 
268,  where  plaintiff  had  option  to  terminate  lease;  Tousey  v.  Etzel,  9 
Utah,  337,  34  Pac.  294,  where  plaintiff  had  option  to  forfeit  payments 
and  defeat  sale;  but  see  Johnston  v.  Trippe,  33  Fed.  533,  where  contract 
for  an  option  held  enforceable;  Glass  v.  Rowe,  103  Mo.  540,  15  S.  W. 
341,  where  plaintiff  had  option  to  forfeit  for  amount  already  paid; 
Wood  v.  Dickey,  90  Va.  164,  17  S.  E.  819,  where  want  of  mutuality 
in  contract;  Pullman  Palace  Car  Co.  v.  Texas-Pacific  Ry.  Co.,  4  Woods, 
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325,  11  Fed.  630,  where  injunction  refused  because  defendant  could 
not  have  obtained  a  similar  remedy ;  Bickf ord  v.  Davis,  U  Fed.  551,  and 
Norris  v.  Fox,  45  Fed.  407,  where  plaintiff's  agreement  to  procure  con- 
veyance from  third  party  to  defendant  was  not  enforceable  by  specific 
performance;  Kleinhaus  v.  Jones,  68  Fed.  749,  15  C.  C.  A.  644,  where 
held  no  meeting  of  minds  in  contract;  Strang  v.  Richmond,  93  Fed. 
74,  where  want  of  mutuality  in  covenants  for  construction  of  steam 
railway;  Iron  Age  Pub.  Co.  v.  New  York  Tel.  Co.,  83  Ala.  510,  3  Am. 
St.  Rep.  765,  3  South.  454,  where  plaintiff  refused  specific  performance 
against  principal  because  not  bound  to  continue  as  agent;  Duff  v.  Hop- 
kins, 33  Fed.  608,  applying  rule  to  contract  to  convey  land. 

Distinguished  in  Guffey  v.  Smith,  237  U.  S.  116,  59  L.  Ed.  865,  35 
Sup.  Ct.  526,  reserved  option  of  surrender  in  lease  for  oil  and  gas  did 
not  render  it  so  inequitable  as  to  prevent  relief  in  equity;  United  States 
v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  207  Fed.  178,  enforcing  contract  by  rail- 
road to  sign  stipulation  to  protect  national  forest  reserve  after  railroad 
was  constructed,  though  plaintiff  could  not  have  been  compelled  to  ap- 
prove defendant's  route  and  permit  construction  under  contract ;  General 
Electric  Co.  v.  Westinghouse  Elec.  Co.,  151  Fed.  676,  enforcing  negative 
covenant  of  defendant  not  to  manufacture  electric  controllers,  though 
defendant  could  not  enforce  plaintiff's  agreement  to  manufacture  same 
where  plaintiff  in  reliance  upon  contract,  had  incurred  large  expense 
in  preparing  for  manufacture  of  controllers;  Kentucky  Distilleries  etc. 
Co.  v.  Blanton,  149  Fed.  42,  80  C.  C.  A.  343,  enforcing  contract  by  as- 
signee for  creditors  of  insolvent  corporation  for  sale  of  its  realty,  though 
he  agreed  to  get  directors  to  resign  so  that  purchaser  could  elect  his  own 
board;  Griffith  v.  Stewart,  31  App.  D.  C.  42,  party  negligent  in  perform- 
ing contract  is  estopped  from  basing  defense  to  specific  performance 
in  equity  upon  contingencies  that  might  have  prevented  other  party  from 
keeping  agreement;  United  States  Electric  Lighting  Co.  v.  Metropolitan 
Club,  6  App.  D.  C.  546,  enjoining  pendente  lite,  cutting  off  electric  cur- 
rent from  complainant's  premises,  though  obligation  perpetual  on  one 
side  and  temporary  on  other;  St.  Joseph  Hydraulic  Co.  v.  Globe  Tissue- 
Paper  Co.,  156  Ind.  672,  59  N.  E.  998,  enforcing  oral  agreement  to  exe- 
cute lease,  plaintiff  expending  large  sums  in  equipping  mill ;  Philadelphia 
Bail  Club  v.  Lajoie,  202  Pa.  St.  220,  90  Am.  St.  Rep.  632,  51  Atl.  975, 
enjoining  baseball  player  from  playing  with  other  clubs  though  club 
could  terminate  contract  on  ten  days'  notice;  McSwain  v.  Davis,  96 
S.  C.  174,  80  S.  E.  94,  acceptance  of  option  to  purchase  timber  changes 
option  into  contract  of  sale,  and  vendee  may  maintain  action  for  specific 
performance;  Claypool  v.  Board  of  School  Commrs.  of  Indianapolis. 
132  Ind.  271,  31  N.  E.  668,  holding  that  want  of  mutuality  at  time  of 
execution  may  be  cured  by  subsequent  agreement;  Warren  v.  Castello, 
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109  Mo.  343,  32  Am.  St.  Rep.  671,  19  S.  W.  30,  where  contract  was  an 
option  to  purchase,  which  plaintiff  had  accepted;  dissenting  opinion  in 
Jones  v.  Williams,  139  Mo.  87,  37  I*  R.  A.  706,  40  S.  W.  368,  majority 
granting  relief  where  plaintiff  had  option  to  discontinue  on  failure  of 
a  certain  profit. 

Specific  performance  of  optional  contracts.    Note,  1  Ann.  Oaa.  991. 

Mutuality  as  condition  of  right  to  specific  performance  of  continu- 
ing contract.    Note,  6  L.  R.  A.  (N.  S.)  391. 

Refusal  to  enforce  specific  performance  of  contract  for  lack  of  mu- 
tuality.   Note,  6  E.  R.  0.  697. 

Equity  will  refuse  specific  performance  where  the  contract  imposes  con- 
.  tfnuoua  duties  extending  over  a  long  period  of  time  and  covering  details  too 
intricate  for  the  court  to  superintend. 

Approved  in  Javierre  v.  Central  Altagracia,  217  U.  S.  508,  54  L. 
Ed.  861,  30  Sup.  Ct.  598,  refusing  injunction  to  prevent  delivery  of 
sugar  crop  to  others,  where  it  is  not  prepared  to  grant  specific  per- 
formance of  contract  for  term  of  years,  and  lacking  in  mutuality;  Blue 
Point  Oyster  Co.  v.  Haagenson,  209  Fed.  282,  refusing  specific  perform- 
ance of  contract  for  sale  of  oysters  for  term  of  twenty  years,  where 
such  decree  would  require  court's  supervision  for  term  of  years;  York 
Haven  Water  etc.  Co.  v.  York  Haven  Paper  Co.,  201  Fed.  278,  119 
C.  C.  A.  508,  refusing  to  enjoin  breach  of  covenant  to  furnish  water- 
power  "for  all  time,"  which  would  require  continuous  supervision  by 
court;  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette  Mach.  Co., 
194  Fed. -958,  114  C.  C.  A.  583,  refusing  to  enjoin  breach  by  seller  of 
contract  for  sale  of  patent,  where  enforcement  would  require  continuous 
supervision  by  court;  Kennon  v.  Brooks-Scanlon  Co.,  184  Fed.  988,  106 
C.  C.  A.  665,  refusing  to  enforce  contract  for  lack  of  mutuality  and 
because  enforcement  would  cover  long  period  of  years;  Sewerage  & 
Water  Board  v.  Howard,  175  Fed.  560,  99  C.  C.  A.  177,  refusing  to  enjoin 
violation  of  contract  by  water  company  where  such  decree  would  necessi- 
tate supervising  performance  for  indeterminate  period;  Shubert  v. 
Woodward,  167  Fed.  57,  92  C.  C.  A.  509,  refusing  interference  with 
management  of  theater,  where  such  relief  would  entail  supervision  by 
court  for  period  of  years;  General  Elec.  Co.  v.  Westinghouse  Elec.  & 
Mfg.  Co.,  144  Fed.  462,  refusing  •  specific  performance  of  fifteen  year 
contract,  whereby  complaint  was  to  make  and  sell  to  defendant  certain 
goods  which  defendant  was  to  sell  to  exclusion  of  all  others;  Taussig  v. 
Corbin,  142  Fed.  666,  73  C.  C.  A.  656,  denying  specific  performance 
of  contract  giving  exclusive  right  to  sell  patented  goods  in  certain  terri- 
tory, sale  of  which  he  agreed  to  push ;  Western  Union  Tel.  Co.  v.  Penn- 
sylvania Co.,  129  Fed.  869,  870,  68  I*  E.  A.  968,  64  C.  C.  A.  285,  decree- 
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ing  specific  performance  of  eontract  between  railroad  and  telegraph  line 
for  construction  and  operation  of  telegraph  line  along  right  of  way; 
Berliner  Granophone  Co.  v.  Seaman,  110  Fed.  34,  49  C.  C.  A.  99,  refusing 
to  enjoin  violation  of  contract  establishing  business  relations  and 
mutual  covenant  having  several  years  to  run ;  Marks,  v.  Gates,  2  Alaska, 
527,  530,  refusing  specific  performance  of  contract  to  convey  all  prop- 
erties which  promisor  may  acquire  in  Alaska;  Blair  v.  St.  Louis  etc. 
Ry.  Co.,  92  Mo.  App.  557,  refusing  to  enforce  contract  to  construct  and 
maintain  cattle  passway,  water-gate,  etc.;  dissenting  opinion  in  Parrott 
v.  Atlantic  etc.  R.  Co.,  165  N.  C.  314,  Ann.  Cas.  1915D,  265,  81  S.  E.  355, 
majority  holding  that  contract  binding  railroad  to  establish  and  main- 
tain flag  station  for  benefit  of  grantor  of  right  of  way  is  enforceable 
in  equity;  Electric  Lighting  Co.  of  Mobile  v.  Mobile  etc.  R.  R.  Co., 
109  Ala.  195,  55  Am,  St.  Rep.  929,  19  South.  723,  where  contract  cov-' 
ered  operation  of  electric  railway ;  Louisville  etc.  Ry.  Co.  v.  Bodenschatz- 
Bedford  Stone  Co.,  141  Ind.  264,  39  N.  E.  707,  where  contract  to  furnish 
transportation  for  a  long  period  under  varying  circumstances;  Rich- 
mond v.  Dubuque  etc.  Ry.  Co.,  33  Iowa,  487,  where  contract  ran  for 
fifteen  years  and  involved  adjusting  complicated  arrangements  between 
railway  company  and  grain  elevator;  Blanchard  v.  Detroit  etc.  Ry.  Co., 
31  Mich.  57,  18  Am,  Rep.  153,  where  contract  to  build  railway  depot; 
Standard  Fashion  Co.  v.  Siegel-Cooper  Co.,  157  N.  Y.  66,  68  Am.  St. 
Rep.  751,  43  L.  R.  A.  £57,  51  N.  E.  409,  where  specific  performance  of 
complicated  agreement  to  sell  patterns  was  refused  but  injunction 
granted  to  enforce  negative  covenant  not  to  sell  any  other  pattern; 
Clarno  v.  Grayson,  30  Or.  144,  46  Pac.  437,  where  relief  ask^ed  would 
require  protracted  supervision  and  special  skill  in  the  operation  of  min- 
ing property;  Shepherd  v.  Graff,  34  W.  Va.  125,  11  S.  E.  998,  where 
contract  to  construct  a  road;  Texas  etc.  Ry.  Co.  v.  Marshall,  136  U.  S. 
406,  34  L.  Ed.  399,  10  Sup.  Ct.  849,  where  court  refused  specific  per- 
formance of  a  contract  to  maintain  "permanently"  car-shops,  etc.,  in 
defendant  town ;  Pullman  Palace  Car  Co.  v.  Texas-Pacific  Ry.,  4  Woods, 
325,  11  Fed.  630,  and  Central  Branch  etc.  Ry.  Co.  v.  Western  Union 
Tel.  Co:,  1  McCrary,  556,  3  Fed.  421,  where  decree  would  have  to  control 
a  large  number  of  employees  of  one  corporation  to  discharge  the  busi- 
ness of  another ;  Western  Union  Tel.  Co.  v.  Central  Branch  etc.  Ry.  Co., 
1  MqCrary,  564,  3  Fed.  429,  following  rule ;  Washburn  etc.  Mfg.  Co.  v. 
Freeman  Wire  Co.,  41  Fed.  413,  where  defendant  agreed  "to  co-operate 
in  maintaining  wire  business"  over  a  considerable  period ;  Iron  Age  Pub. 
Co.  v.  Western  Union  Tel.  Co.,  83  Ala.  511,  3  Am,  St.  Rep.  767,  3 
South.  455,  where  agreement  concerning  furnishing  of  news  dispatches 
extended  over  considerable  time;  Wingo  v.  Hardy,  94  Ala.  191,  10 
South.  661,  complicated  contract  between  mine  owner  and  operator; 
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Wm.  Rogers  Mfg.  Co.  v.  Rogers,  58  Conn.  364,  18  Am.  St.  Rep.  279,  7 
I*.  R.  A.  781,  20  Ala.  468,  discussing  injunction  as  the  means  of  enforc- 
ing specific  performance;  Chicago  &  A.  Ry.  Co.  v.  New  York  etc.  Ry. 
Co.,  24  Fed.  521,  contrasting  injunction  and  specific  performance  for 
enforcement  of  contracts;  Iron  Age  Pub.  Co.  v.  Western  Union  Tel. 
Co.,  83  Ala.  507,  3  Am.  St.  Rep.  763,  3  South.  453,  arguendo. 

Distinguished  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  14,  114 
C.  C.  A.  21,  decreeing  specific  performance  of  contract  for  sale  of  pro- 
duction of  oil  wells,  though  contract  extends  over  term  of  years ;  Joy  v. 
St.  Louis,  138  U.  S.  47,  34  L.  Ed.  858, 11  Sup.  Ct.  257,  where  the  enforce- 
ment of  the  agreement  necessitated  the  determination,  from  time  to  time, 
of  the  reasonableness  of  railroad  rates ;  South  etc.  Ala.  Ry.  Co.  v.  High- 
land Avenue  &  Belt  Ry.  Co.,  98  Ala.  407,  39  Am.  St.  Rep.  79,  13  South. 
684,  where  contract  to  maintain  railway  crossings;  Schmidt  v.  Marble 
Co.,  101  Ky.  478,  38  L.  R.  A.  819,  41  S.  W.  1024,  holding  contract  to 
operate  street  road  for  thirty  years  specifically  enforceable;  Bailey  v. 
Collins,  59  N.  H.  462,  where  court  enforced  contract  to  refrain  from 
manufacturing  certain  leather  articles. 

Specific  performance  of  contracts  for  personal  services.  Note, 
12  Am.  Dec  217. 

As  to  when  specific  performance  of  a  contract  will  not  be  decreed, 
owing  to  the  court's  inability  to  enforce  its  decree.  Note,  68 
Am.  St.  Rep.  760,  761. 

Specific  performance  of  contracts  calling  for  services  of  a  personal 
nature.    Note,  140  Am.  St.  Rep.  59,  71. 

Specific  performance  of  contract  to  perform  continuous  acts.  Note, 
3  L.  R.  A.  (N.  S.)  829. 

Refusal  to  enforce  specific  performance  of  contract,  the  execution 
of  which  the  court  cannot  superintend.    Note,  6  E.  R.  0.  665. 

Bight  to  take  marble  from  a  quarry  gives  no  corporeal  interest  in  the 
marble,  hut  is  a  mere  incorporeal  hereditament  In  this  case  similar  to  a 
common  sans  nombre. 

Approved  in  Hall  v.  Vernon,  47  W.  Va.  297,  300,  34  S.  E.  764,  766, 
in  principal  and  concurring  opinion,  court  holding  partition  of  oil  and 
gas  from  surface  cannot  be  decreed;  Reynolds  v.  Cook,  83  Va.  820, 
5  Am  St.  Rep.  318,  3  S.  E.  712,  holding  right  to  quarry  limestone  an 
incorporeal  hereditament  and  sufficient  foundation  for  ejectment. 

Distinguished  in  Lee  v.  Baumgardner,  86  Va.  319,  10  S.  E.  4,  holding 
grant  of  minerals  a  corporeal  hereditament  giving  exclusive  right  to 

take. 

vn-  7  v       • 
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Right  to  mine.    Note,  63  Am.  Dec.  101. 

Right  to  specific  performance  of  covenant  to  work  a  mine.    Note, 
17  E.  R.  0.  835. 

Miscellaneous.  Cited  in  Alcorn  y.  Alcorn,  76  Miss.  921,  25  South. 
880. 

10  Wall.  364-366, 10  L.  Ed.  947,  HANRIOK  v.  NEELY. 

Agent,  under  power  of  attorney,  conveys  his  principal's  Interest  in  real 
property  though  compelled  to  execute  and  deliver  deed  by  a  court  of 
equity. 

Approved  in  William  Firth  Co.  v.  South  Carolina  Loan  &  Trust  Co., 
122  Fed.  573,  59  a  C.  A.  73,  holding  delivery  sufficient,  bonds  signed 
by  corporation  taken  by  attorney  to  trustee,  executed  before  two  wit- 
nesses  and  redelivered  to  attorney. 

10   Wall.    367-383,    19   L.    Ed.    948,    PHILADELPHIA  ETO.  R.  B.  OO.  V. 
TRIMBLE. 

Patent  right  is  assignable  by  general  transfer  of  all  one's  property 
and  estate. 

^  Approved  in  Levy  v.  Dattlebaum,  63  Fed.  994,  discussing  assignment 
by  partnership;  Chapman  v.  Pittsburg  etc.  R.  R.  Co., -26  W.  Va.  331, 
arguendo. 

Jurisdiction  cannot  be  obtained  over  Confederate  soldier  in  Federal 
prison,  where  no  publication  of  summons  nor  personal  service. 

Approved  in  Pennywit  v.  Foote,  27  Ohio  St.  626,  22  Am.  Rep.  358, 
holding  Arkansas  court  could  not  obtain  jurisdiction  over  citizen  of 
Ohio  residing  within  Union  lines. 

Where  written  contract  is  clear  in  the  eye  of  the  law,  evidence  of 
understanding  of  parties,  as  shown  by  their  conduct,  is  inadmissible. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  172  Fed.  497, 
acts  were  inadmissible  to  construe  unambiguous  ordinance  limiting 
grant  of  use  of  city  streets  for  electric  light  purposes ;  Delaware  Secur- 
ities Co.  v.  Metropolitan  Trust  Co.,  146  Fed.  607,  construing  trust  agree- 
ment pledging  stocks  as  security  for  bondholders,  reserving  grantor's 
right  to  vote  stock,  with  reference  to  right  to  require  proxy  from 
grantee;  Johnson  v.  Southern  Pacific  R.  R.  Co.,  154  Cal.  292,  97  Pac. 
523,  lease  of  Southern  Pacific  Railroad  of  California  with  all  its  branches 
was  unambiguous,  and  did  not  include  lines  subsequently  built  or 
acquired;  Ralya  v.  Atkins,  157  Ind.  336,  337,  61  N.  E.  728,  striking  out 
allegation  embracing  second  patent  issued  subsequent  to  contract  clearly 
describing  patent  by  name  and  number;  Gardner  v.  Caylor,  24  Ind. 
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• 
App.  526,  56  N.  E.  136,  applying  rale  to  contract  for  sale  and  purchase 

of  ice;  Finch  v.  Theiss,  267  111.  71,  107  N  E.  901,  written  contract  for 
party-wall  making  no  provision  for  openings  requires  wall  to  be  solid, 
and  failure  to  object  to  windows  did  not  change  contract ;  Inman  Mfg. 
Co.  v.  American  Cereal  Co.,  133  Iowa,  76,  12  Ann.  Cas.  387,  8  L.  R.  A. 
(N.  S.)  1140,  110  N.  W.  289,  parol  evidence  was  inadmissible  to  vary 
terms  of  unambiguous  written  contract  of  sale;  Gooding  v.  Northwest- 
ern etc.  Life  Ins.  Co.,  110  Me.  74,  85  Atl.  394,  in  insurance  agent's 
action  for  commissions  on  renewal  premiums,  evidence  of  custom  was 
inadmissible  to  vary  unambiguous  employment  contract;  Phetteplace 
v.  British  etc.  Ins.  Co.,  23  R.  I.  33,  49  Atl.  35,  holding  insurance  com- 
pany bound  by  past  payment  of  losses  under  similar  policy  to  continue 
to  pay;  Hey  wood  Bros.  &  Wakefield  Co.  v.  Doernbecher  Mfg.  Co.,  48 
Or.  365,  86  Pac.  359,  contract  for  sale  of  all  furniture  manufactured 
within  certain  period  at  factory  list  prices  less  discount,  stipulating  that 
list  prices  were  to  be  low  enough  to  meet  competition,  did  not  guar- 
antee profit  on  sale.  Applied  in  the  following  cases,  where  attempt 
was  made  to  estop  plaintiff  by  representations  made  after  the  contract 
was  entered  into:  Davis  v.  Shafer,  50  Fed.  768,  Russell  v.  Young,  94 
Fed.  48,  Diamond  Plate-Glass  Co.  v.  Tennell,  22  Ind.  App.  138,  52  N.  E. 
171,  Citizens'  Fire  Ins.  etc.  Co.  v.  Doll,  35  Md.  107,  6  Am.  Rep.  369, 
Baltimore  &  O.  Ry.  v.  State,  45  Md.  614,  Blanchard  v.  Detroit  etc.  Ry. 
Co.,  31  Mich.  49,  18  Am.  Rep.  146,  Holston  Salt  etc.  Co.  v.  Campbell, 
89  Va.  400,  16  S.  E.  275,  Chapman  v.  Pittsburg  etc.  Ry.  Co.,  26  W.  Va. 
334,  and  Crass  v.  Scruggs,  115  Ala.  268,  22  South.  83. 

Where  there  Is  doubt  as  to  the  interpretation  of  an  instrument,  the  con- 
duct of  the  parties  is  admissible  to  show  their  interpretation. 

Approved  in  Lowrey  v.  Hawaii,  206  U.  S.  222,  51  L.  Ed.  1033,  27 
Sup.  Ct.  622,  extrinsic  evidence  is  admissible  to  prove  that  agreement 
intended  religious  instruction  to  be  continued  in  school  transferred  by 
mission  to  government,  and  mission  was  entitled  to  recover  for  failure ; 
Gould  Storage  Battery  Co.  v.  Electric  Storage  Battery  Co.,  192  Fed. 
31,  112  C.  C.  A.  416,  holding  evidence  insufficient  to  show  that  two 
patents  issued  to  same  inventor  were  for  same  invention,  and  both 
passed  by  one  assignment;  Leftwich  v.  Royal  Ins.  Co.,  91  Md.  610,  46 
Atl.  1012,  admitting  plaintiff's  declarations,  shortly  after  fire,  that  it 
was  not  his  intention  to  insure  tobacco  destroyed;  Clark  v.  New  York 
Life  Ins.  Co.,  101  S.  C.  273,  85  S.  E.  598,  holding  payment  of  quarterly 
premium  under  substituted  agreement  extended  insurance  for  one- 
quarter  of  time  that  payment  of  annual  premium  did  under  original 
agreement,  such  being  construction  placed  upon  contract  by  insured 
as  shown  by  notations  on  policy;  Dupont  v.  Charleston  Bridge  Co.,  65 
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S.  C.  531,  44  S.  E.  88,  holding  from  circumstances  both  parties  treated 
bridge  as  substitute  for  ferry  over  which  adjacent  land  owner  entitled 
to  free  passage;  Welling  v.  Eastern  Bldg.  etc.  Assn.,  56  S.  C.  296,  34 
S.  E.  410,  holding  defendant  to  construction  placed  upon  contract  as 
to  maturity  of  stock,  by-laws  inconsistent  therewith;  Butler  Bros.-Hoff 
Co.  v.  Virginian  Ry.  Co.,  113  Va.  36,  73  S.  E.  444,  holding  in  contractor's 
action  for  further  compensation  under  railway  construction  contract, 
contractor  by  acquiescence  placed  same  construction  on  contract  as 
railway  engineer  and  could  not  recover;  Moore  v.  Ohio  Valley  Gas  Co., 
63  W.  Va.  458,  60  S.  E.  402,  where  there  is  doubt  as  to  meaning  of 
contract,  construction  parties  have  put  upon  it  is  entitled  to  great 
consideration  in  its  enforcement;  Myers  v.  Carnahan,  61  W.  Va.  418, 
57  S.  E.  136,  construing  ambiguous  lease  in  light  of  extrinsic  facts,  and, 
in  so  far  as  inconsistent  with  subsequent  lease,  was  abrogated;  dis- 
senting opinion  in  Ex  parte  Felder,  61  S.  C.  536,  39  S.  E.  741,  court 
construing  contract  to  be  an  agreement  by  mortgagee  to  prorate  with 
mortgagor's  heirs;  Talbot  v.  Richmond  etc.  Ry.  Co.,  31  Gratt.  693, 
applying  rule  to  dedication  of  street ;  Williamson  v.  Eastern  Bldg.  &  L. 
Assn.,  54  S.  C.  594,  32  S.  E.  769,  where  defendant's  interpretation  of 
building  and  loan  contract  prevailed  against  by-laws;  Bank  of  Old 
Dominion  v.  McVeigh,  32  Gratt.  542,  where  the  confusing  circumstances 
surrounding  the  drawing  of  the  contract  are  shown;  Knick  v.  Knick, 
75  Va.  20,  Knopf  v.  Richmond  Ry.  Co.,  85  Va.  778,  Chapman  v.  Pitts- 
burg etc.  Ry.  Co.,  26  W.  Va.  336,  and  Gibney  v.  Fitzsimmons,  45  W.  Va. 
342,  32  S.  E.  162;  to  same  effect  dissenting  opinion  in  Senger  v.  Senger's 
Exr.,  81  Va.  704,  majority  holding  rule  does  not  apply  to  wills. 

One  may,  with  proper  formalities,  transfer  patent  rights  to  arise  in 
fnturo,  such  as  an  extension  not  yet  granted. 

Approved  in  Individual  Drinking  Cup  Co.  v.  Osmun-Cook  Co.,  220 
Fed.  339,  assignment  of  pending  application  for  patent  need  not  con- 
tain request  that  patent  issue  to  assignee  in  order  to  vest  title  in 
assignee  when  patent  issues;  Wende  v.  Horine,  191  Fed.  621,  622, 
assignment  by  applicant  for  patent  vests  title  in  assignee  without  ex- 
press direction  for  issuance  of  patent  to  him;  Campbell  v.  James,  2 
Fed.  351,  holding  assignment  included  chose  in  action  for  past  infringe- 
ment ;  Nicholson  Pavement  Co.  v.  Jenkins,  14  Wall.  457,  20  L.  Ed.  779, 
holding  assignment  of  invention  "to  full  end  of  the  term  for  which 
patent  was  or  may  be  granted"  included  extension;  to  same  effect  in 
Ruggles  v.  Eddy,  10  Blatchf.  54,  Fed.  Cas.  12,117;  Hendrie  v.  Sayles, 
98  U.  S.  553,  25  L.  Ed.  179,  where  assignment  before  letters  issued  car- 
ried extension;  Prime  v.  Brandon  Mfg.  Co.,  16  Blatchf.  457,  Fed.  Cas. 
11,421,  where  assignment  after  letters  issued;  De  La  Vergne  Refriger- 
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ating  Mach.  Co.  v.  Featherston,  147  U.  S.  223,  37  E./Ed.  143,  13  Sup. 
Ct  286,  where  assignee  acquired  interest  during  the  fife't&ne,  the  letters 
being  granted  after  inventor's  death;  Thayer  v.  Wales, "23  Fed.  Cas. 
906,  holding  conveyance  of  an  undivided  interest  carried  extended  jterm; 
Wetherill  v.  Passaic  Zinc  Co.,  29  Fed.  Cas.  839,  holding  license*]^  not 
authorize  use  during  extended  term;  Gear  v.  Grosvenor,  1  Holme§V319>  . 
Fed.  Cas.  5291,  holding  assignee  takes  legal  interest  as  soon  as  extend/  .-. 
sion  is  granted;  to  same  effect  in  Adams  v.  Bridgwater  Iron  Co.,  26  Fed;  /;•" 
326,  and  Currier  v.  Hallowell,  158  Mass.  256,  33  N.  E.  499 ;  Burton  v.     '  . 
Burton  Stock  Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  where  license  to 
use  patent  given  before  letters  issued;  Fuller  v.  Bartlett,  68  Wis.  80, 
60  Am.  Rep.  840,  31  N.  W.  750,  where  specific  performance  granted  of 
implied  agreement  to  assign  patent  after  letters  issued;  Campbell  v. 
James,  18  Blatchf.  105,  2  Fed.  351,  where  dictum  that  general  assign- 
ment of  property  passed  existing  patent  rights. 

Distinguished  in  Snead  v.  Scheble,  175  Fed.  571,  573,  574,  575,  99 
C.  C.  A.  578,  where  owners  of  nearly  entire  interest  in  patent  united 
in  assignment,  purporting  to  convey  full  title  to  corporation,  such 
assignors  could  not  maintain  suit  for  infringement  without  making 
corporation  party;  Mowry  v.  Grand  St.  etc.  Ry.  Co.,  10  Blatchf.  92, 
Fed.  Cas.  9893,  where  nothing  but  the  patentable  interest  grantable  at 
that  time  passed;  Fire  Extinguisher  Mfg.  Co.  v.  Graham,  16  Fed.  554, 
556,  where  both  patentee  and  assignee  lost  right  by  laches,  and  re- 
newal was  given  by  special  act  of  Congress  to  heirs  of  patentee,  held 
assignee  took  no  interest  in  renewal;  Johnson  v.  Wilcox  &  Gibbs  S.  M. 
Co.,  23  Blatchf.  533,  27  Fed.  690,  where  assignment  of  "improvement" 
held  not  an  assignment  of  the  "extension." 

Party  may  waive  a  constitutional  privilege  in  his  favor. 
Approved  in  State  v.  Baltimore  &  O.  Ry.  Co.,  34  Md.  364,  where 
court  refused  to  inquire  into  constitutionality  of  a  tax  imposed  on  a 
railway  corporation  with  its  consent. 

'  Sealed  contracts  may,  by  parol  agreement,  express  or  implied,  be 
changed  or  abrogated. 

Approved  in  Kent  v.  Addicks,  126  Fed.  117,  60  C.  C.  A.  660,  admit- 
ting evidence  of  third  person  of  negotiations  with  officer  for  similar 
rights  at  instance  of  corporation;  Hull  v.  Pitral,  45  Fed.  103,  where 
parol  agreement  negatived  contract  provision  for  conveyance  of  clear 
title. 

Contract  within  the -statute  may  be  taken  out  of  it  by  the  conduct  of 
the  parties. 
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Approved  in  TCal%V.  Bioede  Co.,  94  Md.  87,  50  Atl.  434,  holding  time 
fixed  for  delivery*  in  contract  within  statute  of  frauds  unchangeable 
by  parol  agreement. 


•  •       • 
•  •  • 


10  WW. #3e$-395,  19  L.  Ed.  987,  BARNARD  v.  KELLOGG. 
•  #  "•  ^Warranty  that  goods  were  not  deceitfully  packed  is  not  to  be  Implied 
.•%  Vinere  purchaser  inspects  part,  and  has  oportunity  of  inspecting  remainder, 
./•  *•'•  which  he  refuses.    The  rale  of  "caveat  emptor"  applies. 

Approved  in  Sanford-Brooks  Co.  v.  Columbia  Dredging  Co.,  177 
Fed.  882,  101  C.  C.  A.  92,  charterer  accepting  vessel  after  inspection 
cannot  hold  owner  to  implied  warranty  against  discoverable  defects; 
Earl  v.  Westfall  Commission  Co.,  70  Ark.  65,  66  S.  W.  150,  holding  pur- 
chaser inspecting  cabbages,  taking  them  at  reduced  rate,  not  entitled 
to  recover  where  damage  greater  than  estimated;  Golden  v.  White,  42 
App.  D.  C.  43,  dealer  purchasing  fruit  after  inspection  on  trees  and 
whose  agent  superintended  packing  cannot  rely  on  inspection  at  des- 
tination and  escape  liability  upon  ground  that  unmerchantable  fruit  was 
shipped;  Remy,  Schmidt  &  Pleissner  v.  Healey,  161  Mich.  269,  21  Ann. 
Cas.  74,  29  L.  R.  A.  (N.  S.)  139,  126  N.  W.  203,  holding  fact  that 
seller  by  sample  knew  goods  were  bought  for  resale  did  not  raise 
implied  warranty  of  fitness  for  use  or  sale,  where  seller  is  mere  dealer; 
W.  R.  Colchord  Machinery  Co.  v.  Loy- Wilson  Foundry  etc.  Co.,  131 
Mo.  App.  547,  110  S.  W.  632,  holding  seller  of  second-hand  machine, 
to  buyer  having  opportunity  of  inspection,  did  not  impliedly  warrant 
fitness  of  machine ;  Henry  v.  Talcott,  175  N.  Y.  391,  67  N.  E.  619,  hold- 
ing where  sale  is  by  sample  rule  of  caveat  emptor  does  not  apply ;  Fay 
Fruit  Co.  v.  Talerico,  26  Tex.  Civ.  347,  63  S.  W.  657,  holding  issue, 
goods  fraudulently  packed,  rendering  good  easily  inspected  and  bad 
difficult,  should  have  gone  to  jury ;  James  v.  Bocage,  45  Ark.  289,  apply- 
ing rule  to  purchaser  of  machines,  where  vendor  not  manufacturer; 
Hight  v.  Bacon,  126  Mass.  12,  30  Am.  Rep.  640,  holding  caveat  emptor 
applies  where  vendor  is  not  manufacturer  of  the  leather,  and  pur- 
chaser has  opportunity  of  inspection;  McQuaid  v.  Ross,  85  Wis.  495, 
39  Am,  St.  Rep.  865,  22  L.  R.  A.  191,  55  N.  W.  705,  where  both  parties 
ignorant  of  defect  in  bull;  Warren  Glass  Co.  v.  Keystone  Coal  Co.,  65 
Md.  553,  5  Atl.  256,  applying  rule  to  a  contract  to  deliver  coal  "the  run 
of  the  mine";  Proctor  v.  Spratley,  78  Va.  263,  discussing  sales  by 
sample. 

Distinguished  in  Morse  v.  Union  Stock  Yard  Co.,  21  Or.  291,  28  Pac. 
3,  where  goods  were  bought  by  description,  and  held  an  implied  war- 
ranty that  animals  were  "good  beef  cattle";  Kellogg  Bridge  Co.  v. 
Hamilton,  110  U.  S.  112,  28  L.  Ed.  88,  3  Sup.  Ct.  540,  holding  that  where 
subcontractor  undertook  completion  of  bridge,  there  was  implied  war- 
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ranty  that  work  already  done  was  reasonably  sufficient  for  intended 
purpose;  English  v.  Spokane  Commission  Co.,  57  Fe,d;*4£5>  6  C.  C.  A. 
416,  where  held  that  shipment  to  order  of  "good  merchantable". potatoes 
implied  warranty  that  potatoes  were  such. 


•»  » 


Customs  and  usages  of  trade  are  properly  admissible  to  explain*  inten- 
tion of  parties  to  a  contract  otherwise  not  plain.  The  rule  proceeds;*  on 
theory  that  parties  contracted  with  reference  to  the  usage,  and  it  is  there- 
fore Inadmissible  if  inconsistent  with,  or  contradictory  of,  the  contract. 

Approved  in  Moore  v.  United  States,  196  U.  S.  166,  49  L.  Ed.  433, 
25  Sup.  Ct.  202,  custom  at  San  Francisco  requiring  consignee  to  desig- 
nate berth  for  discharge  of  cargo  does  not  control  contract  for  delivery 
of  coal  "on  wharf  as  customary"  at  Honolulu;  Harding  v.  Cargo  etc. 
of  Coal,  147  Fed.  975,  provision  in  charter-party  for  carrying  coal  that 
"vessel  to  have  turn  in  loading"  does  not  make  custom  of  port  to  prefer 
steamers  part  of  contract  where  it  was  not  known  to  parties;  Kentucky 
Vermillion  etc.  Co. -v.-  Norwich  etc.  Ins.  Soc,  146  Fed.  699,  77  C.  C.  A. 
121,  refusing  parol  evidence  of  meaning  of  term  "watchman's  clause" 
in  insurance  policy;  The  Mary  N.  Bourke,  135  Fed.  897,  where  it  was 
custom  of  shipyard  to  add  arbitrary  per  cent  to  net  measurement  of 
timber  used  in  repairing  vessels,  for  wastage,  contract  for  repairs  to 
vessel  presumed  made  with  reference  to  custom,  in  absence  of  contrary 
evidence;  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  173,  175,  182, 
67  C.  C.  A.  74,  custom  of  contractors  for  sale  of  feeding  slop  to  de- 
liver at  feeding  lot  supplied  with  cattle-pens  and  troughs;  Peterson  v. 
Eight  Hundred  and  Sixty-nine  Cedar  Logs,  127  Fed.  868,  871,  holding, 
in  absence  of  designating  method,  contract  for  freight  of  logs  presumed 
follow  custom  at  place  of  shipment,  reducing  invoice  measure  to  square; 
Geyser-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  564,  53  L.  R.  A.  684, 
45  C.  C.  A.  467,  denying  defense  of  custom  of  transferring  stock  with- 
out consent  of  cestui  que  trust;  Hunt  v.  Fidelity  &  Casualty  Co.,  99 
Fed.  245,  39  C.  C.  A.  496,  refusing  to  admit  practice  of  similar  business 
in  examination  of  accounts,  contract  providing  specific  method;  Mc- 
Carthy v.  McArthur,  69  Ark.  319,  63  S.  W.  58,  admitting  evidence  of 
general  custom  as  to  payment  for  clearing  right  of  way  through  open 
field ;  Clark  v.  Allaman,  71  Kan.  232,  80  Pac.  580,  holding  custom  does 
not  prevail  over  statute  with  reference  to  acquisition  of  water  rights 
for  irrigation;  McSherry  v.  Blanchfield,  68  Kan.  312,  75  Pac.  122, 
refusing  evidence  of  custom  of  elevator-men  as  to  disputed  items; 
Pennsylvania  etc.  R.  R.  Co.  v.  Naive,  112  Tenn.  257,  64  L.  R.  A.  443, 
79  S.  W.  128,  where  it  is  general  custom  at  place  of  consignment  not 
to  give  notice  of  arrival  of  or  deliver  freight  on  Fourth  of  July,  it  is 
not  negligence  for  carrier  to  fail  to  give  notice  or  make  delivery  on 
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that  day;  Willi w&.\  Ninemire,  23  Wash.  405,  63  Pac.  538,  holding 
inadmissible  «td#dOAce  of  custom  of  delivering  cattle  where  weighed; 
Blue  Stan  S.**SL%fco.  v.  Keyser,  81  Fed.  510;  United  States  v.  Pine 
River # Logging  etc.  Co.,  89  Fed.  915,  32  C.  C.  A.  406,  holding  usage  to 

aid.  cpbfftrflction  must  be  general  and  uniform. 

• »  z    • 


••• 

•»  ■ 


»   •     •  • 


V.#  'Custom  warranting  honest  packing  cannot  be  shown  to  defeat  plain 
.  .*  #\# '"fhfention  of  contracting  party  that  caveat  emptor  should  govern  the  sale. 
Approved  in  Noyes  v.  Mariott,  156  Fed.  759,  84  C.  C.  A.  409,  where 
contract  provided  for  delivery  of  logs  at  particular  place,  and  was  not 
indeterminate,  evidence  of  custom  was  irrelevant;  Danciger  v.  Wells, 
Fargo  &  Co.,  154  Fed.  385,  obligation  of  express  company  to  collect 
on  delivery  arises  from  contract,  and  usage  or  custom  cannot  enlarge 
legal  duty  of  carrier;  Kell  v.  Trenchard,  142  Fed.  21,  73  C.  C.  A.  202, 
caveat  emptor  does  not  apply  in  case  of  actual  fraud;  Hunt  v.  Fidelity 
&  Casualty  Co.,  99  Fed.  245,  39  C.  C.  A.  496,  holding  custom  cannot 
substitute  different  examination  of  accounts  from  that  agreed  upon; 
Troy  Grocery  Co.  v.  Potter,  139  Ala.  368,  369,  36  South.  15,  in  an 
action  for  fish  sold,  plea  setting  up  improper  packing  so  that  they 
spoiled  held  not  to  support  conclusion  of  warranty;  Costikyan  v.  Sloan, 
33  App.  D.  C.  427,  factors  have  no  authority  to  pledge  goods  for  advances 
made  by  them,  and  usage  of  auctioneers  as  regards  advances  made  to 
persons  delivering  goods  to  them  for  sale  by  auction  is  of  no  weight  to 
abrogate  rule  of  law;  Ballard  Pavement  Co.  v.  Mandel,  2  McAr.  (D.  C.) 
359,  certificates  of  auditor  of  board  of  public  works  containing  no 
words  of  negotiability  cannot,  by  usage  of  city  of  Washington,  be  made 
transferable  by  indorsement;  A.  M.  Dillow  &  Co.  v.  City  of  Monti- 
cello,  145  Iowa,  428,  124  N.  W.  188,  trade  meaning  cannot  be  attached 
to  word  when  it  will  operate  to  defeat  plain  language  of  written  con- 
tract; Remy,  Schmidt  &  Pleissner  v.  Healey,  161  Mich.  272,  21  Ann. 
Cas.  74,  29  L.  R.  A.  (N.  S.)  139,  126  N.  W.  204,  where  buyer  of  shirt 
waists  by  sample  was  precluded  by  law  from  rejecting  them  for  defects 
in  quality,  alleged  custom  of  manufacturers  to  make  them  differently 
could  not  enlarge  buyer's  rights ;  R.  J.  Menz  Lumber  Co.  v.  E.  J. 
McNeeley  &  Co.,  58  Wash.  231,  28  L.  R.  A.  (N.  S.)  1007,  108  Pac. 
624,  seller  could  not  show  custom  of  trade  making  delivery  subject  to 
exigencies  of  transportation,  where  acceptance  of  order  for  shingles 
was  unconditional  and  law  would  imply  reasonable  time  for  delivery; 
National  Bank  v.  Burkhardt,  100  U.  S.  692,  25  L.  Ed.  769,  where  usage 
claimed  was  that  bank  should  return  bad  checks  at  certain  time;  to 
same  effect  in  Corn  Exch.  Bank  v.  Nassau  Bank,  91  N.  T.  82,  43  Am. 
Rep.  656;  Grace  v.  American  Cent.  Ins.  Co.,  109  U.  S.  283,  27  L.  Ed.  934, 
3  Sup.  Ct.  210,  holding  usage  could  not  vary  stipulation  in  policy  that 
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notice  should  be  given  to  insured  personally;  Rickerson  v.  Hartford 
Fire  Ins.  Co.,  149  N.  Y.  316,  43  N.  E.  859,  as  to  custom,  not  familiar 
to  insured,  in  description  of  premises  *r  Allen  v.  St.  Louis  Bank,  120 
U.  S.  39,  30  L.  Ed.  578,  7  Sup.  Ct.  466,  where  usage  claimed  was  power 
of  factor  to  pledge  goods;  The  Gazelle,  128  U.  S.  486,  32  L.  Ed.  499, 
9  Sup.  Ct.  142,  where  attempt  to  show  certain  port  was,  by  custom, 
regarded  safe,  though  in  fact  it  was  not;  to  same  effect  in  Collender  v. 
Dinsmore,  55  N.  Y.  209,  14  Am.  Rep.  230 ;  De  Witt  v.  Berry,  134  U.  S. 
313,  33  L.  EcL  899, 10  Sup.  Ct.  538,  where  goods  came  up  to  sample,  but 
custom  claimed  of  an  implied  warranty  of  adequacy  for  a  certain 
purpose;  Sperry  v.  Springfield  etc.  Ins.  Co.,  26  Fed.  238,  holding  custom 
as  to  storage  of  nitroglycerin  could  not  negative  agreement  in  policy 
of  insurance  not  to  keep  such  material;  Isaksson  v.  Williams,  26  Fed. 
644,  where  special  custom  not  admitted  to  vary  charter-party ;  Blue  Star 
S.  S.  Co.  v.  Keyser,  81  Fed.  510,  holding  usage  at  particular  port  not 
admissible    to    contradict    meaning  of  "rate  of    elchange";    Reid  v. 
Diamond  Plate-Glass  Co.,  85  Fed.  196,  29  C.  C.  A.  110,  where  attempt  to 
show  that  sixty  thousand  feet  in  written  contract  had  been  reduced 
to  fifty  thousand  by  contemporaneous   verbal   agreement;    American 
Lead  Pencil  Co.  v.  Wolfe,  30  Fla.  376,  11  South.  492,  where  evidence 
of  usage  not  permitted  to  vary  contract  of  agency;  to  same  effect  in 
Merchants'  Ins.  Co.  v.  Prince,  50  Minn.  57,  36  Am.  St.  Rep.  628,  52 
N.  W.  132;  Miller  v.  Moore,  83  Ga.  692,  693,  20  Am.  St.  Rep.  330,  331, 
6  L.  R.  A.  376, 10  S.  E.  361,  where  custom  not  admitted  to  vary  general 
law  implying  warranty  even  after  inspection ;  Marks  v.  The  Cass  County 
Mill  etc.  Co.,  43  Iowa,  148,  where  attempt  to  show  custom  to  treat 
bailment  contracts  as  contracts  of  sale;  Phoenix  Ins.  Co.  v.  Munger, 
49  Kan.  192,  33  Am.  St.  Rep.  364,  30  Pac.  122,  where  custom  of  other 
insurance  companies  as  to  agents'  powers  not  admitted  to  vary  con- 
tract; Marshall  v.  Perry,  67  Me.  84,  where  the  custom  sought  to  be 
introduced  required^  notice  of  the  defect  in  goods,  if  discovered,  before 
the  warranty  took  effect;  to  same  effect  in  O'Donohue  v.  Leggett,  134 
N.  Y.  44,  31  N.  E.  270 ;  Gibney  v.  Curtis,  61  Md.  202,  refusing  evidence 
of  custom  to  advance  a  reasonable  sum  to  secure  deliveries  where  no 
such  provision  in  the  contract;  Van  Hoesen  v.  Cameron,  54  Mich.  614, 
20  N.  W.  611,  where  custom  offered  that  warranty  of  soundness  of  a 
horse  did  not  extend  to  latent  defects;  Globe  Milling  Co.  v.  Minneapolis 
Elevator  Co.,  44  Minn.  158,  46  N.  W.  308,  refusing  evidence  of  custom 
to  treat  wheat  as  delivered,  for  purpose  of  passing  title,  when  shipped 
on  cars  from  elevator;  to  same  effect  in  Charles  v.  Carter,  96  Tenn, 
614,  36  S.  W.  398;  Kircher  v.  Conrad,  9  Mont.  199,  18  Am.  St.  Rep. 
736,  7  L  R.  A.  473,  23  Pac.  76,  holding  caveat  emptor  applies  where 
inspection  of  wheat  and  no  express  warranty;  Fitzgerald  v.  Hanson, 
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16  Mont.  477,  41  Pac.  231,  where  custom  claimed  that  physician's 
assistant  should  look  to  patient  for  compensation;  Milwaukee  etc.  Inv. 
Co.  v.  Johnston,  36  Neb.  561,  *53  N.  W.  476,  where  attempt  to  show 
that  managers  of  stock  ranches  were  customarily  permitted  to  sell 
cattle  in  their  charge;  Gage  Mfg.  Co.  v.  Woodward,  17  R.  I.  470,  23 
Atl.  18,  where  custom  &§  to  return  of  bad  bales  upon  discovery ;  Heum- 
phreus  v.  Fremont  etc.  R.  Co.,  8  S.  D.  109,  65  N.  W.  468,  where  attempt 
to  show  custom  to  allow  herders  to  ride  in  cars  with  cattle  contrary 
to  stipulation  in  contract  of  shipment;  Stout  v.  McLachlin,  38  Kan. 
126,  15  Pac.  905,  where  plaintiff's  custom  not  binding  on  defendant 
where  unknown  to  him;  Southwest  Virginia  Mineral  Co.  v.  Chase,  95 
Va.  56,  27  S.  E.  828,  where  custom  offered  as  to  surveying  land  otherwise 
than  by  horizontal  measurement;  Merchants'  Nat.  Bank  v.  State  Nat. 
Bank,  10  Wall.  667,  19  L.  Ed.  1025,  discussing  custom  authorizing  a  cash- 
ier to  certify  checks ;  The  Delaware,  14  Wall.  603,  20  L.  Ed.  783,  discussing 
custom  as  varying  meaning  of  a  "clean  bill"  of  lading  in  maritime  law; 
to  same  effect  in  Dickinson  v.  Poughkeepsie,  75  N.  Y.  77,  where  evidence 
offered  of  custom  to  exclude  "hard-pan"  from  "earth"  contracted  to  be 
removed. 

Distinguished  in  Moore  v.  Hill,  62  Vt.  428,  19  Atl.  998,  where  evi- 
dence admitted  of  customary  meaning  of  words  "Willoughy  Lake";. 
Robinson  v.  United  States,  13  Wall.  365,  20  L.  Ed.  654,  where  custom 
that  grain  should  be  delivered  in  sacks  shown  to  explain  intention  of 
parties ;  Balfour  v.  Wilkins,  5  Sawy.  434,  Fed.  Cas.  807,  where  custom 
as  to  unloading  on  "rainy  day"  admitted  to  explain  that  term  in -charter- 
party;  East  Tennessee  etc.  Ry.  Co.  v.  Johnston,  75  Ala.  604,  51  Am. 
Rep.  493,  evidence  of  usage  in  regard  to  "bedding"  cattle  during  trans- 
portation where  no  provision  in  contract  of  shipment;  Chisholm  v. 
Beaman  Machine  Co.,  160  III.  114,  43  N.  E.  799,  custom  as  to  methed 
of  keeping  laborers'  time-cards  admitted  as  showing  how  parties  in- 
tended contract  to  be  performed;  Burbridge  v.  Gumbel,  72  Miss.  376, 
377, 16  South.  792,  793,  where  general  custom  to  insure  cotton  admitted 
to  show  agent's  duty;  Wall  v.  Bailey,  49  N.  Y.  475,  10  Am.  Rep.  415, 
where  evidence  of  general  custom  for  measuring  walls  admitted,  but 
rebutting  evidence  erroneously  excluded;  Collender  v. .  Dinsmore,  55 
N.  Y.  206,  14  Am.  Rep.  228,  where  custom  explaining  words  "C.  0.  D." 
admitted,  but  evidence  of  custom  to  explain  words  of  familiar  meaning 
excluded ;  Power  v.  Bowdle,  3  N.  D.  119,  44  Am.  St.  Rep.  519,  21  L.  R.  A. 
833,  54  N.  W.  408,  where  court  took  judicial  notice  without  evidence  of 
a  customary  interpretation  of  surveyor's  abbreviations. 

Customs  and  usages.    Notes,  18  Am.  Rep.  205;  83  Am.  Dec.  664. 

Custom  as  affecting  settled  law.    Note,  87  Am.  Dec.  730. 

Sales  by  sample.    Notes,  7  Am.  Dec.  129,  130;  24  Am.  Rep.  182. 
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Implied  warranty  on  sales  by  sample.    Note,  55  Am.  Dec.  329. 

Warranties  of  quality  implied  in  sales.    Note,  102  Am.  St.  Rep.  611. 

Implied  warranty  of   quality  in   sales   by  description.    Note,   14 
L.  B.  A.  494. 

Warranty  on  sale  by  sample.    Note,  70  L.  R.  A.  656. 

Evidence  of  custom  to  create  exception  to  written  contract.    Note, 
3LB.A.  (N.  S.)  248. 

Effect  of  sale  with  particular  description  of  kind  or  quality.    Note, 
85  L.  R.  A.  (N.  S.)  260,  277. 

Necessity  that  custom  be  limited,  certain,  reasonable  and  of  lawful 
origin.    Note,  8  £.  R.  0.  334,  336. 

Right  to  contradict  terms  of  express  contract  by  custom  or  other- 
wise.   Note,  8  E.  R.  C.  357. 

Implied  warranty  on  sale  of  goods  by  description.    Note,  23  E.  R.  0. 
461,  465. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Rep.  226. 

10  Wall.  395-409,  19  L.  Ed.  937,  UNITED  STATES  v.  HODSON. 

United  States  may  recover  on  a  bond  given  by  licensed  distiller,  though 
not  executed  in  conformity  with  the  statute.  The  government,  without 
statutory  authority,  can,  upon  proper  consideration  and  in  furtherance  of  its 
proper  functions,  require  such  an  obligation. 

Approved  in  United  States  v.  Fidelity  &  Guaranty  Co.  v.  United 
States,  150  Fed.  553,  80  C.  C.  A.  446,  upholding  bond  of  Indian  agent 
containing  provisions  not  required  by  statute,  not  in  violation  of  law, 
and  voluntarily  entered  into;  Grady  v.  United  States,  98  Fed.  240,  39 

C.  C.  A.  42,  holding  sureties  liable  for  money-order  funds  misappro- 
priated, though  bond  silent  thereto ;  United  States  v.  Pumphrey,  11  App. 

D.  C.  48,  bond,  voluntarily  executed  to  United  States  for  faithful  per- 
formance of  contract  with  Indians,  is  valid  and  binding  obligation, 
though  not  authorized  by  statute;  Howgate  v.  United  States,  3  App. 
D.  C.  295,  voluntary  bond  of  army  officer  to  faithfully  perform  duties  of 
position  of  trust  was  to  subserve  lawful  purpose  and  was  valid  obli- 
gation, whether  office  was  created  by  statute  or  not;  Weeks  v.  United 
States,  2  Ind.  Ter.  168,  48  S.  W.  1038,  omission  of  additional  condition 
from  bond  of  postmaster  of  money-order  office  does  not  render  obligation 
of  no  effect  as  to  money-order  business ;  Inhabitants  of  Newport  v.  Ben- 
nett, 105  Me.  550,  75  Atl:  51,  bond  that  tax  collector  should  settle  in 
full  by  certain  date  was  voluntary  contract  and  valid;  State  v.  Paxton, 
65  Neb.  123,  90  N.  W.  988,  where  official  bond  is  filed  and  afterward 
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new  sureties  added,  new  consideration  required  for  new  sureties; 
Emanual  v.  McNeil,  87  N.  J.  L.  503,  504,  94  Atl.  618,  recognizance  given 
by  defendant  in  conformity  with  statute  with  exception  of  omitting  last 
alternative  was  valid;  Jones  v.  Seaboard  etc.  Ry.  Co.,  67  S.  C.  194,  45 
S.  E.  192,  where  railroad  obstructed  flow  of  freshet  waters  in  navigable 
stream  by  negligent  construction  of  bridge,  owner  of  land  bordering  on 
stream  injured  by  obstruction  may  recover  therefor;  United  States 
Fidelity  etc.  Co.  v.  Rainey,  120  Tenn.  396,  113  S.  W.  407,  guaranty  com- 
pany's surety  bond  for  public  officer  omitting  one  condition  prescribed 
by  statute  was  good  common-law  bond  and  enforceable ;  United  States  v. 
Powell,  14  Wall.  502,  20  L.  Ed.  728,  where  bond  was  held  to  cover  breach 
of  duties  afterward  imposed  upon  distiller;  Jessup  v.  United  States, 
106  U.  S.  151,  27  L.  Ed.  86,  1  Sup.  Ct.  78,  where  the  United  States  is 
the  obligee  instead  of  the  treasurer,  as  required  by  the  statutes;  Dia- 
mond Match  Co.  v.  United  States,  24  Blatchf.  446,  31  Fed.  274;  where 
bond  required  upon  order  for  revenue  stamps  had  no  statutory  au- 
thority ;  to  same  effect  in  Chad  wick  v.  United  States,  3  Fed.  754 ;  Taylor 
v.  Fleckenstein,  30  Fed.  104,  where,  in  undertaking  for  discharge  of 
arrested  debtor,  a  stipulation  not  required  by  statute  to  pay  judgment 
if  given  against  him,  was  held  a  valid  common-law  obligation;  to  same 
effect  in  Carnegie,  Phipps  &  Co.  v.  Hulbert,  70  Fed.  216,  218,  16  C.  C.  A. 
498;  Rogers  v.  United  States,  32  Fed.  890,  where  bond  reciting  that 
it  covered  official  acts  held  to  cover  acts  of  one  who  never  became  an 
officer;  Stephenson  v.  Monmouth  Min.  &  Mfg.  Co.,  84  Fed.  117,  28 
C.  C.  A.  292,  where  bond  of  contractor,  not  statutory,  running  to  city, 
is  recoverable  on  by  creditor  suing  in  city's  name;  Dickson  v.  United 
States,  125  Mass.  315,  28  Am.  Rep.  233,  holding  United  States  can, 
without  statute,  take  by  devise ;  Board  of  Education  v.  Fonda,  77  N.  Y. 
356,  where  school  board  recovered  from  treasurer  on  bond  not  required 
by  statute ;  State  v.  Taylor,  10  S.  D.  185,  66  Am.  St.  Rep.  709',  72  N.  W. 
408,  where  official  bond  greater  than  statutory  requirement;  Manitowoc 
Co.  v.  Truman,  91  Wis.  14,  64  N.  W.  310,  where  agreement  by  bank 
to  pay  interest  on  county  deposits  held  binding,  though  not  in  com- 
pliance with  statute. 

Distinguished  in  Morse  v.  United  States,  29  App.  D.  C.  449,  where 
decree  for  sale  of  infant's  real  estate  is  void  for  want  of  jurisdiction, 
bond  of  trustee  to  make  sale  is  void  and  without  force  as  statutory 
or  common-law  obligation,  and  its  invalidity  may  be  shown  by  surety 
in  suit  against  him  on  bond;  United  States  v.  Jones,  77  Fed.  721,  hold- 
ing mint  assistant's  bond  containing  retrospective  liability  not  binding. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am. 
St.  Rep.  200. 
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Where  bond  contains  separable  conditions,  legal  and  illegal,  the  latter 
may  be  disregarded  and  the  former  enforced. 

Approved  in  Choctaw  0.  &  G.  R.  Co.  v.  Bond,  160  Fed.  407,  87  C.  C.  A. 
355,  illegal  consideration  in  one  part  of  divisible  contract  does  not  in- 
validate entire  contract;  Edwards  v.  The  Dealers'  Ice  etc.  Co.,  17  Ariz. 
103, 148  Pac.  910,  note  and  chattel  mortgage  securing  it  are  independent, 
and  loss  of  security  does  not  prevent  recovery  on  note ;  United  States  v. 
Pumphrey,  11  App.  D.  C.  55,  bond  for  faithful  performance  x>f  contract 
with  Indians  was  enforceable  to  extent  of  money  expended  for  return 
of  Indians,  though  other  parts  of  bond  should  be  held  illegal,  as  they 
were  severable;  District  of  Columbia  v.  Waggaman,  4  Mackey  (D.  C), 
337,  bond  conditioned  upon  performance  of  duties  required  by  law,  with 
additional  condition  withholding  license  until  execution  of  bond,  can- 
not be  enforced  as  to  additional  conditions,  but  is  valid  as  to  others; 
Livingston  v.  Chicago  etc.  Ry.  Co.,  142  Iowa,  411,  120  N.  W.  1043,  con- 
tract of  railroad  to  maintain  open  crossings  and  to  pay  for  stock 
killed  is  severable,  and  latter  part  may  be  enforced,  though  former  is 
against  public  policy  and  void;  Loewenthai  v.  McElroy,  181  Mo.  App. 
405, 168  S.  W.  815,  where  bond  is  merely  for  indemnity,  damages  must 
be  sustained  before  action  can  be  maintained,  but  if  it  is  to  do  thing  to 
prevent  damage,  refusal  to  do  such  act  gives  right  of  action;  Piper  v. 
Boston  etc.  R.  R.  Co.,  75  N.  H.  439,  75  Atl.  1045,  contract  of  railroad 
for  exemption  from  liability  for  its  own  negligence  and  that  of  its  ser- 
vants is  severable,  and  latter  part  may  be  enforced,  though  former  is 
against  public  policy  and  void ;  Probate  Court  of  Central  Falls  v.  Adams, 
27  R.  I.  99,  8  Ann.  Oas.  1028,  60  Atl.  770,  bond  of  executor,  who  is 
also  residuary  legatee,  properly  conditioned,  as  required  by  statute, 
to  pay  debts  and  legacies,  not  invalidated  because  it  requires  executor 
to  account;  Seeberger  v.  Wyman,  108  Iowa,  527,  79  N.  W.  292,  holding 
invalid  provision  does  not  affect  the  remainder  of  the  bond. 

Where  statute  requires  a  bond  for  faithful  performance  of  certain 
statutory  duties,  United  States  can  recover  for  breach  of  those  duties, 
though  bond  be  conditioned  for  faithful  performance  of  all  the  statutory 
duties. 

Approved  in  Laffan  v.  United  States,  122  Fed.  335,  58  C.  C.  A.  495, 
enforcing  liability  upon  revenue  collector's  bond,  though  conditioned  for 
performance  of  duties  of  all  deputies;  United  States  v.  Mora,  97  U.  S. 
422,  24  L.  Ed.  1015,  where  secretary  of  treasury  imposed  additional 
stipulations  in  bond  on  clearance  of  vessel,  in  furtherance  of  purpose, 
but  not  required  by  statute;  United  States  v.  Hodson,  154  U.  S.  580, 
19  L  Ed.  941,  14  Sup.  Ct.  1212,  and  United  States  v.  Mynderse,  154 
U.  S.  581,  20  L.  Ed.  241,  14  Sup.  Ct.  1213,  both  following  rule;  Lanier 
v.  Irvine,  21  Minn.  449,  where  administrator's  bond  did  not  follow 
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statutory  enumeration,  but  was  conditioned  for  performance  of  all 
duties  of  his  office;  to  same  effect  in  Balch  v.  Hooper,  32  Minn.  162, 
20  N.  W.  126;  State  v.  Taylor,  10  S.  D.  183,  66  Am.  St.  Rep.  711,  72 
N.  W.  409,  holding  bond  executed  for  greater  sum  than  that  prescribed 
by  statute  is  enforceable. 

Distinguished  in  Daniels  v.  Tearney,  102  U.  S.  420,  26  L.  Ed.  188, 
where  the  condition  and  consideration  were  both  indivisible. 

Adding  conditions  in  statutory  bonds  not  authorized  or  required 
by  statute.    Note,  67  Am,  Dec.  772,  774. 

Where  a  bond  Is  voluntarily  entered  into,  and  principal  enjoys  its  bene- 
fits, all  parties  are  estopped  from  availing  themselves  of  defense  of  con- 
straint in  its  execution. 

Approved  in  United  States  v.  Morse,  218  U.  S.  511,  21  Ann,  Oas. 
782,  54  L.  Ed.  1130,  31  Sup.  Ct.  37,  voluntary  surety  on  bond  of  trustee 
in  proceeding  to  sell  real  estate  is  estopped  to  attack  validity  of  decree 
appointing  trustee  or  of  bond;  Utermehle  v.  Norment,  197  U.  S.  56,  49 
L.  Ed.  662,  25  Sup.  Ct.  291,  ignorance  of  rule  that  one  taking  benefits 
under  will  cannot  assert  its  invalidity  does  not  prevent  application  of 
rule;  Charles  Roesch  &  Sons  Co.  v.  Mumford,  230  Fed.  61,  creditor 
having  accepted  debtor's  assignment,  void  for  nonconformity  with  statu- 
tory law,  is  precluded  thereafter  from  questioning  validity;  United 
States  Fidelity  etc.  Co.  v.  United  States,  150  Fed.  553,  80  C.  C.  A.  446, 
that  Indian  agent's  bond  contained  provisions  not  required  by  statute 
does  not  affect  its  validity  where  its  conditions  were  not  in  violation 
of  law,  and  it  was  entered  into  voluntarily;  Smith  v.  United  States, 
5  Ariz.  64,  45  Pac.  344,  bond  of  receiver  of  public  moneys  increased 
by  direction  of  President  above  statutory  amount  is  not  void ;  Bowen  v. 
Love  well,  119  Ark.  73,  177  S.  W.  932,  where,  in  election  contest,  one  of 
contestants  is  allowed  to  take  office  upon  executing  bond  to  pay  fees 
to  other  contestant  in  event  of  final  decision  in  favor  of  latter,  bond 
was  enforceable  as  common-law  bond;  Greene  County  v.  Lydy,  263  Mo. 
91, 172  S.  W.  380,  judge  of  probate  court  collecting  fees  under  statute  in 
force  when  he  was  elected  is  estopped  from  asserting  unconstitutionality 
of  provision  for  payment  of  fees  into  county  treasury ;  Lauder  v.  Heley, 
25  N.  D.  283,  141  N.  W.  204,  contestant  in  election  receiving  benefits 
from  supersedeas  order  issued  on  condition  of  undertaking  cannot,  in 
action  on  undertaking,  set  up  invalidity  of  supersedeas  order;  Territory 
v.  Cooper,  11  Okl.  707,  69  Pac.  816,  applying  rule  where  one  secured 
release  on  bail  and  in  action  on  bail  bond  alleged  inapplicability  of 
statute  permitting  bail ;  Town  of  Point  Pleasant  v.  Greenlee,  63  W.  Va. 
214,  129  Am.  St.  Rep.  971,  60  S.  E.  604,  surety  on  voluntary  bond  guar- 
anteeing payment  of  judgment,  is  estopped  from  denying  validity  after 
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principal  enjoys  benefits  and  breach  occurs;  Mason  v.  United  States, 
17  Wall.  74,  21  L.  Ed.  566,  where  attempt  to  show  that  acceptance  from 
government  of  a  sum  grossly  inadequate  to  compensate  for  damage  done 
was  under  duress;  Daniels  v.  Tearney,  102  U.  S.  422,  26  L.  Ed.  169, 
holding  obligor  estopped  from  invoking  unconstitutionality  of  statute 
requiring  bond,  where  he  had  enjoyed  benefit  of  the  consideration ;  Port- 
land v.  Bituminous  Paving  Co.,  33  Or.  319,  44  L.  R.  A.  532,  52  Pac.  32, 
holding  municipality  could  not  enforce  bond  for  contract  beyond  the 
scope  of  its  power ;  United  States  v.  Hodson,  154  U.  S.  580,  19  L.  Ed. 
941,  14  Sup.  Ct.  1212,  and  United  States  v.  Mynderse,  154  U.  S.  581, 
20  L.  Ed.  241,  14  Sup.  Ct.  1213,  both  following  rule;  Baltimore  &  O. 
Ry.  Co.  v.  Vanderwarker,  19  W.  Va.  272,  where  defendant  estopped 
from  setting  up  invalidity  in  supersedeas  bond,  where  he  had  enjoyed 
its  benefit;  to  same  effect  in  Hall  v.  Wadsworth,  35  W.  Va.  381,  14 
S.  E.  6. 

Distinguished  in  Payne  v.  Dexter,  211  Mass.  9,  97  N.  E.  79,  conduct 
of  plaintiff  in  attaching  fish  as  property  of  agent  did  not  estop  him 
from  claiming  fish  were  firm  property,  where  defendant  did  not  base  his 
claim  upon  reliance  on  such  attachment;  Constable  v.  National  Steam- 
ship Co.,  154  U.  S.  79,  38  L.  Ed.  916,  14  Sup.  Ct.  1073,  where  collector 
required  bond  of  consignor  protecting  consignee  from  loss  by  burning, 
a  stipulation  clearly  in  excess  of  the  statute. 

In  a  statute  not  penal  In  its  nature,  what  is  Implied  in  it  is  as  much  a 
part  of  it  as  what  is  expressed. 

Approved  in  Board  of  Commrs.  v.  Anderson,  68  Fed.  345,  15  C.  C.  A. 
471,  where  duty  of  assessor  to  make  list,  in  event  of  a  failure  of  tax- 
payer to  do  so,  is  implied  from,  though  not  expressed  in  statute. 

Enactments  to  enforce  the  collection  of  revenue  are  not  penal  in  their 
nature  and  are  not  to  be  construed  as  penal  laws,  strictly  in  favor  of  the 
defendant. 

Approved  in  United  States  v.  Thompson,  189  Fed.  841,  construing 
Rev.  Stats.,  §  3296,  making  it  offense  to  remove  distilled  spirits  on  which 
tax  has  not  been  paid;  John  J.  Sesnon  Co.  v.  United  States,  182  Fed. 
576,  105  C.  C.  A.  Ill,  construing  Alaska  Code  of  Criminal  Procedure, 
§460,  as  amended  in  1900;  relative  to  license  taxes  on  wharves  and 
warehouses;  United  States  v.  National  Surety  Co.,  122  Fed.  909,  59 
C.  C.  A.  130,  holding  sureties  liable  for  storekeeper's  salary,  although 
at  time  bond  executed  government  was  liable  therefor;  District  of 
Columbia  v.  Fickling,  33  App.  D.  C.  374,  construing  act  licensing  public 
auto  vehicles  kept  for  hire;  Prather  v.  United  States,  9  App.  D.  C. 
87,  act  relating  to  sale  of  oleomargarine  is  revenue  act  by  express 
terms,  and  with  its  penal  provisions  is  to  be  liberally  construed;  Car- 
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stairs  v.  Cochran,  95  Md.  509,  52  Atl.  605,  refusing  to  declare  tax 
levy  invalid  by  reason  of  tax  commissioner's  failure  to  send  to  county 
commissioners  return  of  distilled  spirits;  Bacon  v.  Board  of  State  Tax 
Commrs.,  126  Mich.  29,  85  N.  W.  310,  holding,  in  tax  law,  the  word 
"citizen"  used  synonymous  with  "inhabitant"  or  "resident";  State  v. 
Western  Union  Tel.  Co.,  96  Minn.  19,  104  N.  W.  570,  construing  stat- 
utes for  taxation  of  tangible  and  intangible  property  of  telegraph  com- 
panies as  a  system;  United  States  v.  Stowell,  133  U.  S.  12,  33  L.  Ed. 
658,  10  Sup.  Ct.  246,  where  statute  provided  forfeiture  of  property 
belonging  to  others,  but  used  by  illicit  distiller;  United  States  v. 
Mynderse,  154  U.  S.  581,  20  L.  Ed.  241,  14  Sup.  Ct.  1213,  and  United 
States  v.  Hodson,  154  U.  S.  580,  19  L.  Ed.  941,  14  Sup.  Ct.  1212,  both 
'reaffirming  rule;  Beley  v.  Naphtaly,  169  U.  S.  361,  42  L.  Ed.  778,  18 
Sup.  Ct.  357  (affirming  73  Fed.  125,  19  C.  C.  A.  392),  where  statute 
provided  method  of  proof  of  land  titles  from  Mexican  government; 
United  States  v.  Allen,  38  Fed.  738,  holding  statute  imposing  special 
tax  on  liquor  dealer  not  penal;  Anglo-California  Bank  v.  Secretary  of 
Treasury,  76  Fed.  748,  22  C.  C.  A.  527,  applying  rule  in  interpreting 
tariff  regulations;  The  Coquitlam,  77  Fed.  751,  23  C.  C.  A.  438,  con- 
struing forfeiture  clauses;  United  States  v.  Sapinkow,  90  Fed.  659, 
construing  revenue  laws;  Swann  v.  State,  77  Ala.  547,  applying  rule  in 
interpreting  statute  assessing  railway  lands;  State  v.  Raine,  47  Ohio 
St.  454,  25  N.  E.  56,  where  statute  regulated  State  and  county  auditors ; 
Board  of  Education  v.  Brown,  12  Utah,  272,  42  Pac.  1111,  statute 
regulating  school  taxes;  Mills  v.  Thurston  County,  16  Wash.  380,  47 
Pac.  760,  holding  tax  lien  on  personal  property  followed  after  transfer 
of  title  to  third  party;  State  v.  Pullman  Palace-Car  Co.,  64  Wis.  110, 
where  statute  imposed  tax  on  sleeping-cars ;  dissenting  opinion  in  Haller 
v.  Blaco,  10  Neb.  41,  4  N.  W.  365,  majority  holding  rule  does  not  apply 
to  tax  deeds. 

10  Wall.  410-415,  19  L.  Ed.  972,  DTTOAT  ▼.  CHICAGO, 

Corporations  are  not  citizens  within  meaning  of  the  Constitution  guar- 
anteeing equal  privileges  to  citizens  of  different  States,  and  the  State  may 
impose  a  discriminating  duty  on  foreign  corporations. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  45,  44  L.  Ed. 
664,  20  Sup.  Ct.  525,  upholding  State's  power  to  exclude  corporation 
from  doing  business  within  State  in  violation  of  law  against  illegal 
combinations ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  532,  holding  money 
paid  to  corporation  doing  business  without  complying  with  State  stat- 
ute recoverable  on  count  money  had  and  received;  Southern  Ry.  Co.  v. 
Greene,  160  Ala.  417,  49  South.  410,  statute  imposing  annual  franchise 
tax  on  foreign  corporation  alone  is  not  invalid  as  violation  of  Four- 
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tecnth  Amendment;  State  v.  Travelers'  Ins.  Co.,  73  Conn.  273,  47  Atl. 
305,  upholding  tax  law  subjecting  resident  stockholders  to  municipal, 
and  nonresident  stockholders  to  State,  taxation ;  In  re  Estate  of  Speed, 
216  111.  29,  108  Am.  St.  Rep.  189,  74  N\  E.  811,  holding  act  of  May 
10,  1901,  exempting  religious  bequests  from  transfer  taxes,  does  not 
apply  to  legatee,  which  was  foreign  corporation;   Commonwealth  v. 
Gregory,"  121  Ky.  265,  89  S.  W.  170,  statutes  requiring  foreign  cor- 
porations only  to  take  out  licenses  as  condition  for  engaging  in  business 
within  State  are  valid;  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  327, 
83  S.  W.  612,  upholding  Ky.  Stats.  1903,  §  631,  providing  for  revoca- 
tion of  license  of  foreign  insurance  company  removing  suit  to  Federal 
eourt;  State  v.  Hammond  Packing  Co.,  110  La.  186,  34  South.  370, 
sustaining  State  law  imposing  upon  corporations  doing  business  within, 
but  domiciled  without,  State,  license  fee;  State  v.  Vandiver,  222  Mo. 
228, 121  S.  W.  50,  legislature  has  authority  to  exclude  foreign  corpora- 
tions, from  State,  and  corporation  cannot  complain  of  conditions  pre- 
cedent to  right  to  license;  Humphreys  v.  State,  70  Ohio  St.  86,  101 
Am,  Si  Rep.  888,  65  L.  R.  A.  776,  70  N.  E.  962,  charitable  societies 
organized  under  laws  of  other  States  are  subject  to  collateral  inheritance 
tax  under  Rev.  Stats.,  §  2331 ;  D  'Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenn. 
572,  69  S.  W.  769,  upholding  service  made  upon  Secretary  of  State, 
under  act  1875,  in  action  upon  policy  entered  into  before  repeal  by 
act  1895;  Ashland  Lumber  Co.  v.  Detroit  Salt  Co.,  114  Wis.  78,  89  N.  W. 
908,  denying  recovery  on   counterclaim  where   corporation   failed   to 
comply  with  statutory  requirements ;  dissenting  opinion  in  Security  etc. 
Ins.  Co.  v.  Prewitt,  202  U.  S.  261,  60  L.  Ed.  1020,  26  Sup.  Ct.  619, 
majority  upholding  Kentucky  statute  providing  for  revocation  of  license 
of  foreign  insurance  company  removing  suit  to  Federal  court;  Blake 
v.  McClung,  172  U.  S.  256,  259,  48  L.  Ed.  489,  19  Sup.  Ct.  172,  173, 
following  rule;  Philadelphia  Fire  Assur.  Co.  v.  New  York,  119  U.  S. 
118,  80  L.  Ed.  846,  7  Sup.  Ct.  112,  holding  valid  a  three  per  cent  tax 
on  premiums  of  certain  foreign  insurance  corporations;  to  same  effect 
in  Manchester  Fire  Ins.  Co.  v.  Herriott,  91  Fed.  718;  Pembina  Mining 
Co.  v.  Pennsylvania,  125  U.  S.  188,  81  L.  Ed.  668,  8  Sup.  Ct.  740,  where 
license  tax  on  mining  company,  court  saying  only  limit  on  State  is  not 
to  impose  restrictions  on  corporations  engaged  in  Federal  business  or 
interstate  commerce;  Chattanooga  etc.  Ry.  Co.  v.  Evans,  66  Fed.  814, 
14  C.  C.  A.  116,  where  a  charter  from  State  made  a  prerequisite;  Daggs 
v.  Orient  Ins.  Co.,  136  Mo.  391,  68  Am.  St.  Rep.  641,  35  L.  R.  A.  229, 
38  S.  W.  86,  holding  insurance  company  not  a  person  or  citizen  for  pur- 
poses of  this  kind  of  regulation;  Western  Union  Tel.  Co.  v.  Mayer,  28 
Ohio  St.  539,  imposing  tax  on  gross  receipts;   dissenting  opinion  in 
Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  732,  28  L.  EcL  1138,  5  Sup.  Ct 
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741,  discussing  what  constitutes  a  "carrying  on"  of  business  by  a  foreign 
corporation;  Home  Ins.  Co.  v.  Morse,  20  Wall.  458,  22  L.  Ed.  370,  13  Am. 
Rep.  301,  majority  holding  State  could  not  compel  foreign  corporation 
to  confine  its  litigation  to  State  courts;  Metropolitan  Life  Ins.  Co.  v. 
Board  of  Assessors,  115  La.  706,  39  South.  849,  arguendo. 

Distinguished  in  Southern  Ry.  Co.  v.  Greene,  216  U.  S.  414,  54  L.  Ed. 
540,  30  Sup.  Ct.  287,  statute  levying  tax  on  foreign  corporation  not  re- 
quired of  domestic  corporation  is  denial  of  equal  protection  of  law  and 
invalid;  Home  Ins.  Co.  v.  Morse,  20  Wall.  457,  13  Am.  Rep.  300,  22 
L.  Ed.  370,  where  attempt  to  compel  foreign  corporation,  by  agreement, 
not  to  take  its  suits  into  Federal  courts,  held  violative  of  clause  of  Con- 
stitution creating  Federal  judicial  power;  to  same  effect  in  Hartford 
Ins.  Co.  v.  Doyle,  6  Biss.  464,  Fed.  Cas.  6160,  and  Commonwealth  v.  East 
Tennessee  Coal  Co.,  97  Ky.  243,  30  S.  W.  610 ;  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  539,  540,  24  L.  Ed.  151,  holding  that  Federal  courts  will  not 
give  injunction  restraining  State  from  revoking  license  if  companies 
violate  such  agreement;  to  same  effect  in  State  v.  Doyle,  40  Wis.  197, 
22  Am.  Rep.  701;  Barron  v.  Burnside,  121  U.  S.  200,  30  L.  Ed.  920,  7 
Sup.  Ct.  936,  where  it  is  held  that  State  cannot  compel  foreign  corpora- 
tion to  agree  not  to  transfer  its  suits  to  Federal  courts  as  prerequisite 
to  granting  license;  Northwestern  Fertilizer  Co.  v.  Hyde  Park,  3  Biss. 
482,  Fed.  Cas.  10,336,  where  corporation  held  a  person  within  17  U.  S. 
Statutes  at  Large,  13,  as  distinguished  from  citizen  of  Fourteenth  Amend- 
ment; Elston  v.  Piggott,  94  Ind.  17,  where  trustee  of  foreign  insurance 
company  passed  title  to  land,  though  company  had  not  filed  power  of 
attorney,  as  required  by  statute;  dissenting  opinion  in  Philadelphia  Fire 
Assn.  v.  New  York,  119  U.  S.  125,  30  L.  Ed.  349,  7  Sup.  Ct.  116,  majority 
holding  three  per  cent  tax  on  receipts  of  foreign  corporation  not  a  dis- 
crimination against  a  "person"  within  Fourteenth  Amendment ;  dissent- 
ing opinion  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  420,  49  South.  411, 
majority  holding  that  State  may  levy  additional  franchise  tax  upon  for- 
eign corporation  doing  business  within  State,  though  not  requiring  do- 
mestic corporations  to  pay  such  tax. 

Power  of  State  to  exact  licenses  and  charge  therefor.    Note,  52 
Am.  Dec.  334. 

Power  of  State  to  discriminate  against  foreign  corporations  doing 
business  therein.    Note,  95  Am.  Dec.  537,  539. 

Taxation  on  foreign  corporations.    Note,  96  Am.  Dec.  341. 

Constitutional  equality   of  privileges,   immunities   and  protection. 
Note,  14  L.  R.  A.  580. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  69,  71,  84,  86. 
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i 
Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
330. 

Discrimination  against  nonresidents,  in  imposing  license  or  occupa- 
tion tax.    Note,  40  L.  R.  A.  (N.  S.)  282. 

State  license  tax  on  foreign  insurance  corporation  is  not  a  regulation 
of  interstate  commerce  within  prohibition  of  Constitution. 

Approved  in  hew  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231  U.  S. 
502,  504,  58  L.  Ed.  335,  336,  34  Sup.  Ct.  167,  State  tax  on  insurance  cor- 
porations doing  business  within  State  measured  by  excess  of  premiums 
over  losses  and  expenses  within  State  is  not  burden  on  interstate  com- 
merce, and  is  valid;  State  v.  Vandiver,  222  Mo.  228,  231,  121  S.  W.  50, 
52,  statute  regulating  license  of  foreign  insurance  company  was  not  in- 
terference with  interstate  commerce;  New  York  Life  Ins.  Co.  v.  Deer 
Lodge  County,  43  Mont.  249,  115  Pac.  912,  State  tax  on  insurance  corpo- 
rations doing  business  within  State  measured  by  excess  of  premiums 
over  losses  and  expenses  within  State  is  not  burden  on  interstate  com- 
merce, and  is  valid ;  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.  186, 
31  L.  Ed.  652,  8  Sup.  Ctr  739,  where  license  tax  imppsed  on  mining  cor- 
poration held  good ;  Ashley  v.  Ryan,  153  U.  S.  442,  445,  38  L.  Ed.  777, 
778,  14  Sup.  Ct.  867,  holding  valid  a  charge  of  a  percentage  of  stock  to 
be  issued  by  a  corporation  formed  under  its  laws,  but  consolidating  with 
it  several  foreign  railway  corporations;  Hooper  v.  California,  155  U.  S. 
652,  39  L.  Ed.  299,  15  Sup.  Ct.  209,  where  bond  required  of  foreign  in- 
surance companies  before  issuing  license;  State  v.  Phipps,  50  Kan.  618, 
34  Am.  St.  Rep.  158,  18  L.  R.  A.  662,  31  Pac.  1099,  regulating  insurance 
company;  to  same  effect,  Insurance  Co.  of  North  America  v.  Common- 
wealth, 87  Pa.  St.  183,  30  Am.  Rep.  356,  and  List  v.  Commonwealth,  118 
Pa.  St.  328,  12  Atl.  280;  City  of  Leavenworth  v.  Booth,  15  Kan.  636, 
upholding  city  license  on  insurance  companies. 

Distinguished  in  State  v.  Woodruff  etc.  Coach  Co.,  114  Ind.  157,  15 
N.  E.  815,  from  regulation  of  fares  of  sleeping-coaches  in  interstate  rail- 
way; McNaughton  v.  McGirl,  20  Mont.  128,  63  Am.  St.  Eep.  612,  38 
Is.  R.  A.  369,  49  Pac.  652,  where  attempt  to  regulate  defendant,  a  New 
Jersey  corporation  buying  wool  in  Montana,  held  in  violation  of  inter- 
state commerce  clause  of  Constitution. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  312. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  646. 

Foreign  corporation  having  no  absolute  right  of  recognition  in  other 
States  may -be  regulated  by  such  State,  both  as  to  its  admission  and  its 
conduct. 
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Approved  in  Cyclone  Mining  Co.  v.  Baker  Light  etc.  Co.y  16*5  Fed.  998, 
corporation  not  complying  with  statutory  requirements  for  engaging  in 
business  within  State  cannot  maintain  action  on  contract  in  State  or 

.Federal  courts;  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  116  Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.)  1240,  39  South.  849, 
statute  taxing  credits  and  notes  representing  property  of  foreign  corpo- 
ration utilized  in  prosecution  of  business  within  State  is  valid;  State  v. 
Vandiver,  222  Mo.  233,  235, 121  S.  W.  52,  53,  statutes  providing  for  con- 
trol and  management  of  foreign  corporations  engaging  in  business  within 
State  are  police  regulations,  and  may  be  changed  at  discretion  of  legis- 
lature; State  v.  Insurance  Co.,  71  Neb.  325,  99  N.  W.  38,  State  may 
impose  reciprocal  tax  and  license  fees  upon  foreign  corporation  as  con- 
dition for  engaging  in  business  within  State;  Fisher  v.  Traders'  Mut. 
Life  Ins.  Co.,  136  N.  C.  223,  48  S.  E.  669,  upholding  Pub.  Laws  1901, 
p.  66,  relating  to  service  of  process  on  agent  of  foreign  corporations; 
American  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  533,  9  L.  R.  A.  (N.  8.) 
1176,  108  N.  W.  17,  foreign  corporation,  not  having  complied  with  statu- 
tory requirements  for  transacting  business  within  State,  lost  right  of 
action  upon  contract ;  dissenting  opinion  in  Supreme  Hive  etc.  of  Maca- 
bees  v.  Harrington,  227  111.  528,  81  N.  E.  538,  majority  holding  that  pro- 
vision of  statute  authorizing  service  of  summons  in  another  county  did 
not  include  city  courts  of  records,  and  summons  issued  out  of  city  court 
against  foreign  insurance  society  could  not  be  validly  served  on  insur- 
ance commissioner  in  another  county;  Standard  Oil  Co.  v.  Common- 
wealth, 104  Va.  685>  52  S.  E.  390,  construing  Va.  Code  1904,  p.  2214, 
imposing  license  fee  on  foreign  transportation  companies;  In  re  Corn- 
stock,  3  Sawy.  221,  Fed.  Cas.  3078,  where  regulation  required  foreign 
corporation  to  file  power  of  attorney;  Insurance  Co.  of  North  America 
v.  Brim,  111  Ind.  288,  12  N.  E.  318,  where  stipulation  in  policy,  limiting 
time  within  which  to  bring  action,  held  void  against  statutory  allowance 
of  three  years;  Phenix  Ins.  Co.  v.  Burdett,  112  Ind.  205,  13  N.  E.  705, 
regulation  requiring  retention  of  moneys  till  losses  adjusted;  State  ex 
rel.  Baldwin  v.  Insurance  Co.  of  North  America,  115  Ind.  266,  17  N.  E. 
578,  where  regulation  retaliatory;  Southern  Bldg.  &  L.  Assn.  v.  Nor- 
man, 98  Ky.  304,  56  Am.  St.  Rep.  373,  31  L.  R.  A.  43,  32  S.  W.  954, 
where  tax  on  foreign  building  and  loan  association;  Ex  parte  Cohn,  13 

,Nev.  426,  to  same  effect;  Hartford  Ins.  Co.  v.  Raymond,  70  Mich.  502, 
38  N.  W.  482,  tax  of  three  per  cent  on  gross  receipts  held  valid;  State 
v.  Stone,  118  Mo.  403,  40  Am.  St.  Rep.  395,  25  L.  R.  A.  247,  24  S.  W. 
167,  where  agent  convicted  of  misdemeanor  for  carrying  on  insurance 
business  without  license;  Daggs  v.  Orient  Ins.  Co.,  136  Mo.  398,  58  Am. 
St.  Rep.  646,  35  L.  R.  A.  231,  38  S.  W.  88,  where  statute  provided  that 
burden  of  proving  depreciation  lay  on  insurance  company;  State  v. 
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United  States  Mutual  Ins.  Co.,  67  Wis.  630,  31  N.  W.  231,  regulating 
service  on  foreign  corporations;  Stanhilber  v.  Mutual  Mills  Ins.  Co.,  76 
Wis.  291,  46  N.  W.  223,  similar  ruling  as  to  form  of  policy;  Western 
Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  540,  imposing  taxes  on  gross  re* 
ceipts;  Insurance  Co.  of  North  America  v.  Commonwealth,  87  Pa.  St. 
182,  SO  Am.  Rep.  354,  to  same  effect ;  Bank  of  British  Columbia  v.  Page, 
6  Or.  434,  holding  foreign  banking  corporation  could  not  sue  on  con- 
tract made  prior  to  filing  power  of  attorney  required  by  statute ;  Wright 
y.  Lee,  2  S.  D.  609,  51  N.  W.  710,  construing  statute  requiring  filing 
power  of  attorney  as  affecting  contracts;  State  v.  Phoenix  Ins.  Co.,  92 
Tenn.  431,  21  S.  W.  895,  statute  requiring  filing  charter,  etc.;  State  v. 
Doyle,  40  Wis.  197,  198,  22  Am.  Rep.  701,  702,  holding  valid  statutory 
regulation  requiring  agreement  not  to  transfer  causes  into  Federal 
courts. 

Distinguished  in  Baker  v.  State,  44  Ark.  138,  discussing  taxes  on 
privileges;  dissenting  opinion  in  New  York  Life  Ins.  Co.  v.  Smith  (Tex. 
Civ.  App.),  41  S.  W.  688,  majority  holding  a  twelve  per  cent  penalty  for 
contesting  policies  an  unconstitutional  discrimination  against  a  foreign 
company;  Parker  v.  North  British  etc.  Ins.  Co.,  42  La.  Ann.  431,  7  South. 
600,  from  an  attempt  to  levy  an  income  tax  on  foreign  insurance  com- 
panies, under  Constitution  permitting  only  property  and  license  taxes; 
State  v.  Western  Union  Tel.  Co.,  73  Me.  525,  where  foreign  corporation 
taxed  with  domestic. 

Restrictions  on  business  of  foreign  insurance  companies.    Note,  24 
L.  R.  A.  298. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
541. 

10  Wall  416-418,  19  L.  Ed.  953,  MASTERSON  V.  HERNDON. 

Appeal  by  one  defendant,  others  not  Joining,  will  be  dismissed  unless 
appellant  shows  service  of  written  notice  of  appeal  on  the  others. 

Approved  in  Haight  &  Freese  Co.  v.  Robinson,  203  U.  S.  581,  51  L.  Ed. 
327,  27  Sup.  Ct.  780,  following  rule;  Ex  parte  First  National  Bank, 
207  U.  S.  66,  52  L.  Ed.  106,  28  Sup.  Ct.  23,  where,  after  issuing  man- 
damus to  district  judge  to  modify  decree,  appellate  court  allows  party 
in  interest  writ  of  error  and  district  judge  declines  to  join  in  writ,  dis- 
missal of  writ  because  judge  was  not  party  was  denied;  The  Bylands, 
231  Fed.  105,  where  joint  and  several  decrees  were  entered  against 
claimant  of  libeled  vessel  and  surety  on  bond  for  release,  appeal  cannot 
be  maintained  by  claimant  without  joinder  of  surety  or  summons  and 
severance ;  Hill  v.  Western  Electric  Co.,  214  Fed.  245,  130  C.  C.  A.  613, 
motion  to  dismiss  appeal  from  bankruptcy  adjudication  because  bank-     / 
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rupt  was  not  joined  as  party  was  denied,  where  bankrupt  voluntarily 
appeared ;  Continental  etc.  Bank  v.  Corey  Bros.  Const.  Co.,  205  Fed.  284, 
123  C.  C.  A.  446,  appeal  by  two  defendants  from  decree  establishing 
mechanics'  liens  was  dismissed  where  other  defendants  did  not  join  in 
appeal  and  were  not  notified  to  appear;  Ibbs  v.  Archer,  185  Fed.  40, 
107  C.  C.  A.  141,  decree  in  equity  against  several  defendants  is  joint 
in  substance,  and  unless  there  is  summons  and  severance,  or  notice  and 
refusal,  all  defendants  must  join  in  appeal ;  Greton  v.  Pennsylvania  Co., 
185  Fed.  87,  107  C.  C.  A.  304,  writ  of  error  by  plaintiff  and  one  de- 
fendant to  review  judgment  for  principal  defendant  cannot  be  sustained 
where  there  is  nothing  to  show  summons  and  severance  of  other  de- 
fendants; Provident  Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co.,  177 
Fed.  857,  101  C.  C.  A.  68,  joint  defendant  in  equity  suit  to  foreclose 
street  railway  mortgage  was  not  entitled  to  appeal  from  decree  of  fore- 
closure against  all  parties  without  summons  and  severance ;  Detroit  v. 
Guaranty  Trust  Co.,  168  Fed.  610,  93  C.  C.  A.  604,  party  directly  af- 
fected  by  order  granting  preliminary  injunction  should  be  made  party 
to  appeal  or  detached  by  summons  and  severance,  unless  record  shows 
party  had  actual  notice;  Lewis  v.  Sittel,  165  Fed.  158,  91  C.  C.  A.  191, 
all  parties  interested  in  judgment  must  be  made  parties  or. given  notice 
equivalent  to  summons  and  severance  before  Federal  appellate  court 
will  proceed  to  decision  of  case  upon  merits;  Port  v.  Schloss  Bros.  & 
Co.,  149  Fed.  732,  79  C.  C.  A.  437,  where  two  partners  are  jointly  sued 
on  firm  debt,  and  judgment  entered  against  both,  one  alone  cannot 
maintain  writ  of  error  without  severance;  Faulkner  v.  Hutchins,  126 
Fed.  363,  61  C.  C.  A.  425,  dismissing  separate  appeal  by  single  party 
from  joint  decree  taken  against  several;  Coler  v.  Allen,  114  Fed.  610, 
52  C.  C.  A.  389,  sustaining  appeal  from  order  dismissing  complaint  in 
intervention,  all  parties  to  foreclosure  suit  not  cited;  Loveless  v.  Ran- 
som, 107  Fed.  627,  46  C.  C.  A.  515,  dismissing  writ  of  error  where 
judgment  joint  and  all  parties  not  joined;  Kidder  v.  Fidelity  Ins.  etc. 
Co.,  105  Fed.  823,  44  C.  C.  A.  593,  dismissing  appeal  by  one  of  several 
interveners,  complainant  and  receiver  of  one  of  several  defendants  only 
cited ;  Ayres  v.  Polsdorf er,  105  Fed.  739,  45  C.  C.  A.  24,  dismissing  writ 
of  error  sued  out  by  one  defendant  from  judgment  in  ejectment  though 
defendants  severally  pleaded  distinct  titles ;  Grand  Island  &  W.  C.  R.  R. 
Co.  v.  Sweeney,  103  Fed.  347,  43  C.  C.  A.  255,  dismissing  appeal  where 
all  interested  parties  failed  to  join  in  appeal;  Slater  v.  Hamacher,  15 
App.  D.  C.  298,  all  defendants  having  joint  interest  in  decree  in  equity 
must  join  in  appeal,  and  upon  refusal  severance  must  be  entered;  Bone- 
brake  v.  Aetna  Life  Ins.  Co.,  3  Kan.  App.  709,  41  Pac.  67,* joint  judgment 
against  principal  and  sureties  on  bond  cannot  be  reviewed  by  writ  of 
error  without  making  principal  party  in  appellate  court;   French  v. 
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Peters,  177  Mass.  572,  59  N.  E.  450,  sustaining  appeal  by  one  of  two 
coadministrators  where  severance  in  pleading  appears  x>f  record ;  O'Dowd 
y.  Russell,  14  Wall.  404,  20  L.  Ed.  858,  where  written  notice  and  refusal 
being  shown,  court  refused  to  dismiss ;  Simpson  v.  Greeley,  20  Wall.  157, 
22  L.  Ed.  339,  Feibelman  v.  Packard,  108  U.  S.  15,  27  L.  Ed.  634,  1  Sup. 
Ct.  138,  Davis  v.  Mercantile  Trust  Co.,  152  U.  S.  593,  38  L.  Ed.  564,  14 
Sup.  Ct.  695,  Sipperley  v.  Smith,  155  U.  S.  89,  39  L.  Ed.  80,  15  Sup.  Ct. 
16,  Hedges  v.  Seibert  Cylinder  Oil  Cup  Co.,  50  Fed.  643,  1  C.  C.  A.  594, 
Dodson  v.  Fletcher,  78  Fed.  215,  24  C.  C.  A.  69,  American  Loan  etc.  Co. 
v.  Clark,  83  Fed.  233,  27  C.  C.  A.  522,  Wall  v.  Chesapeake  etc.  Ry.  Co.,  95 
Fed.  398, 37  C.  C.  A.  129,  Jones  v.  Stewart,  37  Fla.  372, 19  South.  658,  and 
Cameron  v.  Sheppard,  71  Ga.  782,  all  following  rule;  Farmers'  Loan  &  T. 
Co.  v.  McClure,  78  Fed.  212,  24  C.  C.  A.  66,  where  proper  notice  and  non- 
appearance of  party  moving  to  dismiss;  Sage  v.  Central  Ry.  Co.,  93 
U.  S.  419,  23  L.  Ed.  936,  where  interveners,  for  purposes  of  appeal  solely, 
properly  brought  a  separate  appeal;  Estis  v.  Trabue,  128  U.  S.  230,  32 
L.  Ed.  438,  9  Sup.  Ct.  60,  where  judgment  against  principal  and  sureties, 
and  principal  alone  appealed ;  Hardee  v.  Wilson,  146  U.  S.  181,  36  L.  Ed. 
938,  13  Sup.  Ct.  39,  where  decree  set  aside  conveyance  between  defend- 
ants in  fraud  of  creditors,  and  appeal  was  not  joined  in  by  defendant 
grantor;  Inglehart  v.  Stansbury,  151  U.  S.  73,  38  L.  Ed.  77,  14  Sup.  Ct. 
239,  where  remainderman  obtained  decree  against  trustee  and  life  ten- 
ant, setting  aside  a  partition,  and  trustee  alone  appealed;  Humes  v. 
Third  Nat.  Bank,  54  Fed.  920,  4  C.  C.  A.  668,  where  sureties  on  super- 
sedeas bond  appealed  from  judgment  against  them  without  joining  prin- 
cipal; Bonebrake  v.  Aetna  Life  Ins.  Co.,  3  Kan.  App.  709,  41  Pac.  67, 
dismissing  appeal,  on  joint  judgment,  where  principal  was  not  made  a 
party  in  appellate  court ;  The  Columbia,  67  Fed.  944, 15  C.  C.  A.  91,  hold- 
ing that  all  defendants  have  appealable  interest  in  a  decree  limiting  lia- 
bility on  lost  vessel,  and  that  they,  as  well  as  plaintiff,  must  join  or  be 
severed  in  an  appeal  by  one  defendant;  Farmers'  Loan  ft  Trust  Co.  v. 
Longworth,  76  Fed.'  610,  22  C.  C.  A.  420,  holding  insolvent  railway  must 
be  severed  or  joined  in  an  appeal  from  an  order  determining  priorities 
amongst  its  creditors;  to  same  effect  in  Illinois  Trust  etc.  Bank  v.  Kil- 
bourne,  76  Fed.  887,  22  C.  C.  A.  599,  Curten  v.  Atkinson,  29  Neb.  620,  46 
N.  W.  94,  court  refused  to  reconsider  judgment  on  appeal  where  non- 
joinder of  parties  defendant  on  appeal  after  a  year  had  elapsed;  West 
v.  Irwin,  54  Fed.  420,  4  C.  C.  A.  401,  arguendo. 

Distinguished  in  The  New  York,  104  Fed.  563,  44  C.  C.  A.  38,  holding 
sureties  for  release  of  vessel  not  required  to  join  in  appeal  taken  by 
claimant  though  judgment  joint;  Johnson  v.  Trust  Co.,  104  Fed.  176,  43 
C.  C.  A.  458,  refusing  to  dismiss  where  appeal  allowed  to  appellant  alone 
in  open  court,  all  parties  present  and  subsequently  appearing  in  appel- 
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late  court  by  counsel;  Schoenberger  v.  White,  75  Conn.  607,  54  Atl.  883, 
holding  argument  of  appeal  on  merits  a  waiver  of  exception  to  appeal 
by  one  of  two  joint  parties ;  Germain  v.  Mason,  12  Wall.  261,  20  L.  Ed. 
392,  where,  though  several  defendants,  judgment  against  appellant  was 
separate;  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  58  Fed.  12,  7 
C.  C.  A.  3,  holding  not  necessary  to  join  railway  corporation  nominally 
defendant,  but  having  no  real  interest ;  Guarantee  Trust  Co.  v.  Budding- 
ton,  23  Fla.  517,  2  South.  887,  where  codefendants  have  separate  appeal- 
able interests. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  855. 

Ancient  remedy,  where  one  of  several  defendants  desired  to  appeal 
from  a  joint  judgment,  was  to  serve  summons  upon  the  codefendants,  and 
if  they  refused  to  join  in  appeal,  to  obtain  a  judgment  of  severance  against 
them. 

Approved  in  Fitzpatrick  v.  Graham,  119  Fed.  353,  56  C.  C.  A.  95,  re- 
fusing to  dismiss  when  names  of  all  defendants  appear  in  writ  but  not 
joining  in  petition  therefor;  Excelsior  etc.  Pipe  Co.  v.  Seattle,  117  Fed. 
144,  55  C.  C.  A.  156,  allowing  licensee  under  patent  to  prosecute  appeal, 
patentee  declining  to  join ;  Paul  v.  Costello,  177  Mass.  581,  59  N.  E.  451, 
sustaining  appeal  by  one  of  two  assignees,  refusal  of  coassignee  appear- 
ing of  record;  Farmers'  Loan  &  Trust  Co.  v.  McClure,  78  Fed.  213,  24 
C.  C.  A.  66,  arguendo. 

Distinguished  in  In  re  Jemison  Mercantile  Co.,  112  Fed.  969,  50 
C.  C.  A.  641,  holding  one  creditor  may  appeal  from  order  denying  peti- 
tion for  reinstatement  without  joining  others. 

10  Wall  419-420,  19  L.  Ed.  963,  THE  MABEY. 

Additional  testimony  on  appeal,  in  admiralty  cases,  is  allowed  only  on 
a  showing  by  affidavit  that  evidence  has  been  discovered  since  hearing  in 
lower  court,  or  that  witnesses  could  not  be  subpoenaed  or  brought  in  at  that 
time  by  attachment. 

Approved  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  962, 
93  C.  C.  A.  360,  appeal  in  admiralty  from  District  to  Circuit  Court  of 
Appeals  opens  whole  case  for  new  trial,  and  fact  that  one  party  does  not 
appeal  does  not  prevent  entry  of  decree  more  favorable  to  him;  The 
San  Rafael,  141  Fed:  280,  72  C.  C.  A.  388,  where  exceptions  to  libel 
against  vessel  and  its  owner  were  sustained  for  misjoinder,  libel  may  be 
amended  so  as  to  declare  against  vessel  alone;  The  B.  B.  Saunders,  23 
Blatchf.  185,  23  Fed.  303,  refusing  to  consider,  on  appeal,  depositions 
of  witnesses  who  were  present  at  the  trial,  but  were  not  then  examined; 
The  Venezuela,  52  Fed.  875,  33  C.  C.  A.  319,  and  The  Juniata,  91  U.  S. 
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367,  23  L.  Ed.  208,  to  same  effect;  The  Beeche  Dene,  55  Fed.  527,  5 
C.  C.  A.  208,  where  the  depositions  were  taken  without  order  of  court; 
Red  River  Line  v.  Cheatham,  60  Fed.  520,  9  C.  C.  A.  124,  holding  admis- 
sion of  such  testimony  largely  discretionary ;  The  Glide,  68  Fed.  720,  15 
C.  C.  A.  627,  where  additional  testimony  admitted,  on  showing  that 
claimant  was  too  ill  to  instruct  proctor  how  to  meet  opponent's  case  at 
trial;  Pioneer  Fnel  Co.  v.  M*Brier,  84  Fed.  497,  28  C.  C.  A.  466,  dis- 
cussing functions  of  appellate  courts  in  admiralty;  The  Philadelphia,  60 
Fed.  426,  428,  9  C.  C.  A.  54,  holding  amendments  cannot  he  allowed  in 
instance  causes  in  Circuit  Court  of  Appeals. 

10  Wall.  421-423,  19  L.  Ed.  973,  CAMPBELL  ▼.  WILCOX. 

Fraudulent  intent  is  not  presumed  from  failure  to  stamp  note  under 
statute  declaring  notes  void  where  failure  to  stamp  with  intent  to  defraud. 
Approved  in  Crandall  v.  Lynch,  20  App.  D.  C.  79,  where  deed  offered 
in  evidence  was  stamped  by  grantee  on  day  when  offered  for  record,  but 
in  good  faith,  deed  was  not  void  ab  initio  for  want  of  stamp;  Western 
Union  Tel.  Co.  v.  Henley,  157  Ind.  93,  60  N.  E.  683,  upholding  complaint 
failing  to  allege  revenue  stamps  attached  to  message;  State  v.  Shields, 
112  Iowa,  29,  83  N.  W.  808,  admitting  in  evidence  forged  check  without 
stamp  in  criminal  prosecution  for  uttering  same;  Ebert  v.  Gitt,  95  Md. 
193,  52  Atl.  903,  holding  demurrer  to  declaration  upon  promissory  note 
unstamped,  not  questioning  plaintiff's  right  to  sue  thereon ;  Rowe  v.  Bow- 
man, 183  Mass.  490,  67  N.  E.  637,  holding  affixing  of  internal  revenue 
stamp  by  payee  to  note  executed  and  payable  in  Massachusetts,  no  mate- 
rial alteration,  omission  not  being  shown  fraudulent;  Baumhoff  v.  Okla- 
homa City  Electric  etc.  Co.,  14  Okl.  138,  77  Pac.  42,  complainant  in  ac- 
tion on  contract  need  not  allege  instrument  was  stamped  as  required  by 
Comp.  Stats.  1901,  p.  2300;  Plunkett  v.  Hanschka,  14  S.  D.  457,  85 
N.  W.  1005,  holding  chattel  mortgage  binding  upon  parties  thereto 
though  stamps  unattached;  Pugh  v.  McCormick,  14  Wall.  374,  20  L.  Ed. 
791,  discussing  effect  of  above  statute  on  notes  not  stamped,  executed 
before  its  passage ;  Dowell  v.  Applegate,  7  Sawy.  236,  7  Fed.  885,  Ricord 
v.  Jones,  33  Iowa,  28,  United  States  v.  Griswold,  7  Sawy.  331,  8  Fed. 
571,  and  Mitchell  v.  The  Home  Ins.  Co.,  32  Iowa,  425,  all  following  rule ; 
Ricord  v.  Jones,  33  Iowa,  27,  where  fraud  properly  pleaded  but  no  evi- 
dence offered;  Ogden  v.  Forney,  33  Iowa,  206,  Works  v.  Hershey,  35 
Iowa,  344,  Black  v.  Woodrow,  39  Md.  219,  and  Carson  v.  Phelps,  40  Md. 
96,  where  unstamped  deed  admitted  in  evidence;  Moore  v.  Quirk,  105 
Mass.  51,  7  Am.  Rep.  499,  Davis  v.  Richardson,  45  Miss.  506,  7  Am.  Rep. 
736,  Stewart  v.  Hopkins,  30  Ohio  St.  522,  Hale  v.  Wilkinson,  21  Gratt. 
79,  and  Timp  v.  Dockham,  29  Wis.  443,  all  holding  to  same  effect ;  Cabbott 
v.  Radford,  17  Minn.  322,  holding  complaint  not  demurrable  for  failing  to 
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allege  note  was  properly  stamped;  Laird  v.  State,  61  Md.  312,  holding 
instrument  a  forgery  though  not  stamped  as  required  by  statute;  First 
Nat.  Bank  v.  Kinner,  1  Utah,  103,  applying  to  statute  of  frauds  rule 
that  fraudulent  intent  in  omitting  stamp  is  matter  of  defense. 

Admissibility  of  unstamped  instruments.    Note,  7  Am.  Rep.  51,  469. 

Effect  of  omission  to  stamp  instrument  or  to  cancel  stamps.    Note, 
48  L.  R.  A.  308,  317,  318. 

Plea  to  the  merits  waives  demurrer  where  filed  after  demurrer  over- 
ruled. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  filing  of 
answer  by  bankrupt  to  petition  by  creditors  to  reopen  estate^was  waiver 
of  any  error  in  overruling  demurrer;  City  of  Harper  v.  Daniels,  211  Fed. 
64,  129  C.  C.  A.  242,  but  under  Kansas  statute,  demurrer  is  not  waived 
by  answer,  where  exception  was  taken  to  overruling  of  demurrer;  Harper 
v.  Cunningham,  8  App.  D.  C.  434,  where  party  pleads  over  after  demurrer 
is  overruled,  demurrer  passes  out  of  case,  and  cannot  be  made  basis  of 
assignment  of  error  on  appeal;  Moses  v.  Taylor,  6  Mackey  (D.  C),  280, 
where  demurrer  is  overruled  and  party  pleads  over  instead  of  appealing, 
he  waives  demurrer  and  cannot  have  ruling  reviewed  on  appeal  from 
final  judgment ;  Campbell  v.  Haverhill,  155  U.  S.  613,  39  L.  Ed.  281,  15 
Sup.  Ct.  218,  holding,  where  party  submitted  to  trial  after  ruling  that 
suit  could  not  be  maintained  for  improper  joinder  of  parties,  that  he  had 
waived  his  right  to  his  objection;  Imperial  Life  Ins.  Co.  v.  Newcomb, 
62  Fed.  97, 10  C.  C.  A.  288,  Plankinton  v.  Gray,  63  Fed.  416,  11  C.  C.  A. 
268,  Gulf  etc.  Ry.  Co.  v.  Washington,  49  Fed.  349,  1  C.  C.  A.  286,  Mills 
v.  Miller,  2  Neb.  309,  German  v.  Bennington  etc.  Ry.  Co.,  71  Vt.  70,  42 
Atl.  973,  and  Johnson  v.  Pensacola  etc.  R.  R.  Co.,  16  Fla.  658,  26  Am. 
Rep.  731,  all  following  rule. 

Filing  of  other  pleading  as  waiver  of  objection  to  overruling  of  de- 
murrer.   Note,  Ann.  Gas.  1913B,  391. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  478. 

10  Wall.  423-427,  19  L.  Ed.  954,  UNITED  STATES  v.  VIGIL. 

Facts  shown  held  to  excuse  the  failure  to  file  transcript  on  appeal  until 
two  years  after  the  term  succeeding  the  allowance  of  the  appeal. 

Approved  in  In  re  Welty,  123  Fed.  127,  amending  at  subsequent  term 
sentence  of  imprisonment  to  include  "hard  labor" ;  Gonzales  v.  Cunning* 
ham,  164  U.  S.  623,  41  L.  Ed.  576,  17  Sup.  Ct.  186,  where  a  nunc  pro 
tunc  entry  of  arraignment  and  pica  of  not  guilty  made  as  of  eighteen 


123  TAPPAN  v.  BEARDSLEY.  10  Wall.  427-436 

months  previous;  Nashua  etc.  B.  B.  Co.  v.  Boston  &  L.  Corp.,  61  Fed. 
242,  9  C.  C.  A.  468,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  843,  849. 

Court  below  could  order  entry  to  be  made  nunc  pro  tunc  of  an  appeal. 

Approved  in  Cardona  v.  Quinones,  240  U.  S.  84,  60  L.  Ed.  539,  36  Sup. 
Ct.  347,  where  appeal  is  prayed  within  statutory  time,  mere  date  of 
allowance  by  court  is  not  controlling;  J.  D.  Randall  Co.  v.  Foglesong 
Mach.  Co.,  200  Fed.  743,  119  C.  C.  A.  185,  where  application  for  appeal 
was  made  in  time,  court  properly  allowed  appeal  from  date  of  applica- 
tion; Gorham  v.  Broad  River  Tp.,  113  Fed.  84,  allowing  plaintiff  to 
amend  petition  for  writ  of  error,  nunc  pro  tunc,  inserting  "defendant" 
for  "plaintiff";  Borrego  v.  Territory,  8  N.  M.  494,  46  Pac.  363,  holding 
power  to  correct  record  by  a  nunc  pro  tunc  order  extends  to  criminal 
eases. 

Distinguished  in  Gagnon  v.  United  States,  193  U.  S.  456,  48  L.  Ed.  747, 
24  Sup.  Ct.  510,  judgment  of  naturalization  which  has  never  been  re- 
corded cannot  be  entered  nunc  pro  tunc  thirty-three  years  after  its  ren- 
dition, where  no  entry  appeared  on  records  at  time  original  judgment 
is  supposed  to  have  been  rendered. 

10  Wall  427-436,  19  L.  Ed.  974,  TAPPAN  V.  BEARDSLEY. 

Depositions  taken  in  another  action  are  not  admissible  against  a  party 
not  having  had  the  privilege  of  cross-examination  of  the  witnesses  who  had 
deposed. 

Approved  in  Dover  v.  Greenwood,  154  Fed.  855,  in  suit  to  obtain  pat- 
ent, testimony  taken  in  interference  proceedings  between  same  parties  is 
inadmissible,  unless  foundation  laid  as  for  secondary  evidence;  In  re 
Alphin  etc.  Cotton  Co.,  131  Fed.  827,  testimony  of  one  not  member  of 
bankrupt  corporation,  taken  generally  under  Bankruptcy  Act,  c.  541, 
§  21a,  and  not  directed  to  any  defined  issue,  is  not  admissible  in  subse- 
quent proceedings  against  corporation's  officers  to  compel  surrender  of 
property  of  estate. 

Becord  of  a  previous  action  is  admissible  to  show  date  of  commence- 
ment or  that  such  action  actually  arose. 

Approved  in  Emerick  v.  Alvarado,  64  Cal.  591,  2  Pac.  458,  admitting 
petition  for  confirmation  of  Mexican  grant. 

Identity  of  parties  and  issues  as  condition  to  admissibility  of  tes- 
timony given  in  former  proceeding  by  witness  who  has  become 
disqualified  or  inaccessible.    Note,  21  Ann.  Gas.  181* 
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Conclusiveness,  as  to  third  persons  of  decree  in  suit  for  divorce  or 
annulment,  as  to  the  facts  adjudicated,  as  distinguished  from  the 
status  established.    Note,  38  L.  R.  A.  (N.  S.)  567. 

Report  of  mercantile  agency  as  privileged  within  law  of  libel  and 
slander.    Note,  12  Ann.  Gas.  149. 

Report  of  mercantile  agency  as  privileged.    Note,  2  B.  R.  0.  219. 

Libel  and  slander — Privilege  as  affected  by  extent  of  publication. 
Note,  20  L.  R.  A.  (N.  S.)  366. 

Libel  and  slander — Privilege  of  communications  between  principal 
and  agent.    Note,  36  L.  R.  A.  (N.  S.)  452. 

10  Wall.  436-454,  19  L.  Ed.  964,  KTMBAT.Ti  v.  COLLECTOR. 

Collector  may  grant  landing  permits  upon  a  proper  showing  of  entry 
In  Invoice  and  a  paying  of  duty  as  estimated  from  the  entry. 

Approved  in  Fabbri  v.  Murphy,  95  U.  S.  192,  24  L.  Ed.  468,  follow- 
ing rule. 

In  view  of  the  act  of  March  3,  1857,  providing  that  under  no  circum- 
stances must  the  tariff  duty  be  assessed  at  lower  than  invoice  value,  It  is 
of  no  avail  that  the  appraisers  returned  a  special  appraisement  of  the  goods 
at  lower  than  the  invoice  value. 

Approved  in  Saxonville  Mills  v.  Russell,  1  Fed.  125,  126,  following 
rule;  Daloz  v.  United  States,  171  Fed.  278,  provision  of  statute  shows 
intention  to  bind  importer  to  market  value,  regardless  of  value  found  by 
appraisers,  and  assessment  upon  entered  value  was  correct. 

10  Wall.  454-463,  19  L.  Ed.  960,  THE  CLINTON  BRIDGE. 

In  a  suit  for  abatement  of  a  bridge  over  a  navigable  river  between  two 
States  as  an  obstruction  to  navigation,  it  is  a  good  defense  that  Congress 
had  passed  an  act  declaring  it  a  post  road  and  a  legal  Instrument  of  inter- 
state commerce. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  386,  uphold- 
ing Comp.  Stats.  1901,  p.  3345,  requiring  alteration  of  bridges  on  deter- 
mination by  Secretary  of  War  that  they  do  or  will  obstruct  navigable 
waters ;  Frost  v.  Washington  County  R.  R.  Co.,  96  Me.  83,  51  Atl.  808, 
denying  plaintiff  damages,  property  injured  by  building  and  maintain- 
ing trestle  across  channel;  Brand  v.  Multnomah  Co.,  38  Or.  104,  84  Am. 
St.  Rep.  785,  62  Pac.  211,  holding  all  irregularities  cured  by  statute  de- 
claring bridge  approach  to  be  official  grade  though  passed  after  com- 
mencement of  suit ;  Milwaukee  Western  Fuel  Co.  v.  Milwaukee,  152  Wis. 
256,  257,  139  N.  W.  543,  failure  to  comply  with  city  charter  in  erection 
of  bridge  over  navigable  river  will  not  entitle  person  injured  by  obstruc- 
tipn  of  navigation  to  maintain  action  for  nuisance,  since  Congress  alone 
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can  prescribe  regulation  of  such  bridges;  State  v.  Van  Huse,  120  Wis. 
21,  97  N.  W.  505,  Laws  1903,  p.  234,  c.  160,  legalizing  attempted  organ- 
ization of  school  district  is  not  void  as  retroacting  on  pending  contro- 
versy ;  Stockdale  v.  Atlantic  Ins.  Co.,  20  Wall.  332,  22  L.  Ed.  351,  hold- 
ing Congress  could  impose  a  tax  on  the  income  of  the  current  year, 
though  a  part  of  the  year  had  passed;  South  Carolina  v.  Georgia,  93 
U.  S.  13,  23  L.  Ed.  784,  holding  Congress  could  improve  interstate  rivers, 
though  incidentally  the  improvement  gave  a  preference  to  the  ports  of 
one  State;  Newport  etc.  Bridge  Co.  v.  United  States,  105  U.  S.  475,  26 
L.  E<L  1146,  holding  Congress  could,  without  incurring  liability  therefor, 
require  changes  in  the  structure  of  a  bridge  over  an  interstate  river, 
which  bridge  it  had  previously  legalized;  Luxton  v.  North  River  Bridge 
Co.,  153  U.  S.  532,  38  L.  Ed.  811,  14  Sup.  Ct.  893,  holding  that  Congress 
could  create  a  corporation  to  operate  bridge  over  interstate  river;  Gib- 
son v.  United  States,  166  U.  S.  272,  41  L.  Ed.  1001, 17  Sup.  Ct.  579,  hold- 
ing riparian  owner  could  not  recover  in  Court  of  Claims  for  injury  from 
dike,  erected  by  the  United  States,  for  the  improvement  of  navigation;' 
Sweatt  v.  Boston  etc.  Ry.  Co.,  3  Cliff.  351,  Fed.  Cas.  13,684,  holding  rail- 
way corporation  engaged  in  interstate  commerce  is  not  so  exclusively  an 
implement  of  the  State  government  that  it  is  beyond  Federal  bankruptcy 
legislation ;  Miller  v.  Mayor  etc.  of  New  York,  18  Blatchf .  215,  10  Fed. 
515,  applying  principle  to  Brooklyn  bridge;  In  re  Canadian  Northern 
Ry.,  7  Fed.  654,  applying  principle  to  Federal  regulation  of  user  of 
bridge  between  New  York  and  Canada ;  to  same  effect,  Canada  Southern 
Ry.  Co.  v.  International  Bridge  Co.,  8  Fed.  192 ;  United  States  v.  Keokuk 
etc.  Bridge  Co.,  45  Fed.  180,  holding  that  Congress  cannot  delegate  to 
Secretary  of  War  authority  to  demand  alterations  for  benefit  of  traffic ; 
Mississippi  River  Bridge  Co.  v.  Lonergan,  91  111.  517,  holding  ferryman 
could  not  recover  damages  for  interference  with  his  ferry  franchise  by  an 
interstate  bridge,  legalized  by  Congress;  Connecticut  River  Lumber  Co. 
v.  Olcott  Falls  Co.,  65  N.  H.  386,  13  L.  R.  A.  835,  21  Atl.  1095,  holding 
discrimination  must  clearly  appear  to  hold  it  void. 

Distinguished  in  Commonwealth  v.  Louisville  Bridge  Co.,  42  Fed.  245, 
holding  that  regulation  of  tracks  leading  to  an  interstate  bridge,  but  not 
controlled  by  Federal  statutes  legalizing  the  bridge,  did  not  involve  a 
Federal  question ;  Peters  v.  New  Orleans  etc.  Ry.  Co.,  56  Ala.  536,  hold- 
ing State  had  power  to  regulate  commerce  over  a  stream  not  regarded  by 
United  States  as  navigable. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  555. 

Bight  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
45. 
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It  is  no  objection  that  the  legislation  legalizing  a  bridge,  sought  to  be 
declared  a  nuisance,  was  passed  after  its  construction,  the  action  being  for 
its  abatement,  and  looking  to  the  prevention  of  future  injury,  and  not  for 
damages  for  injury  prior  to  the  legalizing  statute. 

Approved  in  Newton  Rubber  Works  v.  De  Las  Casas,  198  Mass.  158, 
84  N.  E.  120,  in  acting  under  statute  authorizing  defendants  to  build 
dams  in  stream,  defendants  are  not  guilty  of  contempt  because,  before 
statute  was  enacted,  they  were  enjoined  from  maintaining  dam  to  plain- 
tiff's injury;  State  v.  Webb,  110  Ala.  225,  20  South.  465,  holding  that 
legislature  can  ratify  by  subsequent  legislation  a  corporate  charter 
irregularly  framed  under  a-f  ormer  act ;  Sawyer  v.  Davis,  136  Mass.  247, 
holding  that  selectmen  could  legalize  ringing  of  bell  which  had  been 
determined  a  nuisance;  Nottage  v.  Portland,  35  Or.  539,  58  Pac.  887, 
holding  legislature  could  cure,  retrospectively,  defective  petition  for 
street  improvements. 

Effect  of  statute  to  defeat  or  preserve  pending  civil  fictions.    Note, 
14  L.  R.  A.  722. 

Miscellaneous.  Cited  in  United  States  v.  Cincinnati  etc.  R.  Co.,  134 
Fed.  357,  67  C.  C.  A.  335,  construing  word  "bridge"  in  25  Stat.  74. 

10  Wall.  464-481,  19  L.  Ed.  976,  CORBETT  v.  NUTT. 

Statutes  authorizing  redemption  from  tax  sales  are  to  be  liberally  con- 
strued in  favor  of  redemptioner,  especially  where  full  indemnity  is  provided 
for  purchaser  and  a  penalty  prescribed. 

Approved  in  Henry  v.  Florida  Land  etc.  Co.,  38  Fla.  273,  21  South.  20, 
following  rule;  Bender  v.  King,  111  Fed.  65,  holding  attachment  a  sub- 
sequent lien,  entitling  plaintiff  to  redeem  property  sold  under  judgment. 

Distinguished  in  Barrett  v.  Holmes,  102  U.  S.  657,  26  L.  Ed.  293,  hold- 
ing exercise  of  right  of  redemption  is  not  taking  of  property  without 
due  process  of  law ;  Sharpleigh  v.  Surdam,  1  Flipp.  477,  Fed.  Cas.  12,711, 
where  penalty  for  nonpayment  held  not  unconstitutional. 

Court  of  equity,  acting  on  person  of  defendant,  may  control  disposition 
of  his  property  situated  in  another  jurisdiction,  and  even  in  a  foreign 
country. 

Approved  in  Fall  v.  Eastin,  215  U.  S.  9,  23  L.  R.  A.  (N.  S.)  924,  54 
L.  Ed.  69,  30  Sup.  Ct.  3,  decree  in  personam  of  court  of  equity  for  con- 
veyance of  land  in  another  jurisdiction  has  no  efficacy  beyond  jurisdic- 
tion of  court ;  Guarantee  Trust  etc.  Co.  v.  Delta  &  Pine-Land  etc.  Co.,  104 
Fed.  11,  43  C.  C.  A.  396,  holding  equity  could  not  transfer  title  to  land 
in  another  State  by  sale  and  conveyance  through  commissioner;  Willey 
v.  St.  Charles  Hotel  Co.,  52  La.  Ann.  1593,  28  South.  187,  compelling 
creditor  having  two  funds  to  exhaust  fund  outside  State  before  litigat- 
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ing  priority  of  payment  from  fund  in  court ;  Webb  v.  Hitter,  60  W.  Va. 
235,  64  S.  E.  501,  decree  for  sale  of  lands  in  Virginia  was  not  rendered 
void  for  failure  of  jurisdiction  by  division  of  State  before  sale  was 
made,  whereby  large  part  of  land  fell  within  jurisdiction  of  West  Vir- 
ginia; Cole  v.  Cunningham,  133  U.  S.  118,  38  L.  Ed.  648, 10  Sup.  Ct.  273, 
holding  State  court  could  enjoin  creditor  of  insolvent  from  suing  in 
court  of  another  State;  Hay  den  v.  Yale,  45  La.  Ann.  371,  40  Am.  St. 
Rep.  241,  12  South.  637,  holding  creditor  liable  to  account  for  proceeds 
of  suit  against  insolvent,  recovered  by  assignees  of  creditor  in  another 
jurisdiction;  Pennoyer  v.  Neff,  95  U.  S.  723,  24  L.  Ed.  569,  discussing 
jurisdiction  obtained  by  publication. 

Distinguished  in  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28  App. 
D.  C.  296,  7  L.  R.  A.  (N.  S.)  114,  bill  in  equity  by  one  claiming  to  be 
owner  of  bed  of  creek  in  Maryland  containing  sand  and  gravel-bar  to 
enjoin  dredging  cannot  be  maintained  in  this  district;  Paper  Co.  v. 
Shyer,  108  Tenn.  450,  67  S.  W.  857,  declaring  personal  judgment  for 
unsatisfied  balance  void  against  nonresident  not  served  or  appearing  in 
attachment  proceedings. 

Right  of  vendor  in  executory  contract  for  sale  of  realty  to  maintain 
action  for  specific  performance  where  land  is  situated  in  another 
State  or  country.    Note,  Ann.  Oas.  19120,  639. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.  Note, 
69  L.  R.  A.  677,  680,  695,  696. 

Foreclosure  of  mortgage  on  land  in  other  State.  Note,  4  L.  R.  A. 
(N.  S.)  988. 

Person  appointed  trustee  has  no  legal  interest  in  the  property  of  the 
estate  outside  the  jurisdiction  appointing  him. 

Approved  in  Texas  &  Pac.  Ry.  Co.  v.  Gay,  86  Tex.  589,  590,  592,  25 
L  R.  A.  58,  69,  26  S.  W.  605,  606,  holding  that  railway  receiver  could 
control  only  property  within  the  jurisdiction  appointing  him. 

Assuming  a  devise  to  be  invalid  under  act  of  1862,  declaring  transfers 
of  land  by  rebels  invaliji,  such  invalidity  is  not  absolute  but  limited,  and 
then  only  as  against  the  United  States. 

Approved  in  Conrad  v.  Waples,  96  U.  S.  288,  24  L.  Ed.  728,  where  a 
prohibited  sale  between  enemies ;  Smith  v.  Gaines,  38  N.  J.  Eq.  67,  where 
devise  from  northern  man  living  in  south  to  southern  woman;  dissent- 
ing opinion  in  Clements  v.  Graham,  24  La.  Ann.  450^  majority  holding 
an  executed  sale  of  cotton  by  Confederate  government  would  not  pass 
title  for  any  purpose. 

Distinguished  in  Burbank  v.  Conrad,  96  U.  S.  309,  24  L.  Ed.  729,  where 
b  statute  directly  confiscating. 
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10  Wall.  482-483,  19  L.  Ed.  991,  HANNAUEB  v.  WOODBTJFF. 

Court  Is  equally  divided  aa  to  whether  a  contract  in  consideration  of 
Confederate  bonds  is  bad  as  against  public  policy. 

Approved  in  Delmas  v.  Merchants'  Ins.  Co.,  14  Wall.  665,  20  L.  Ed. 
759,  holding  Confederate  currency  a  good  consideration,  and  a  clause  in 
State  Constitution  declaring  such  contract  invalid  is  unconstitutional  as 
impairing  the  obligation  of  contracts;  Baldy  v.  Hunter,  171  U.  S.  395, 
43  L.  Ed.  211,  18  Sup.  Ct.  892,  arguendo. 

10  Wall  483-497,  19  L.  Ed.  992,  IN  BE  PASCHAL. 

Court  will  not  compel  an  attorney  to  deliver  into  court  papers  belong- 
ing to  his  client,  or  moneys  recovered  by  him  for  his  client,  either  where 
he  has,  in  good  faith,  a  claim  either  for  services  or  disbursements  in  the  suit 
in  which  the  moneys  are  recovered,  or  for  services  in  other  litigation,  which 
claim  his  client  refuses  to  allow. 

Approved  in  Nodine  v.  Hannum,  1  Alaska,  303,  following  rule ;  Inger- 
soll  v.  Coram,  211  U.  S.  368,  63  L.  Ed.  229,  29  Sup.  Ct.  92,  agreement 
by  contestants  to  pay  counsel  contingent  fee  if  propounding  of  will  is 
prevented,  created  lien  on  distributive  shares  in  estate  to  which  those 
contestants  were  entitled;  Brown  v.  Morgan,  163  Fed.  399,  attorney, 
having  recovered  judgment  for  client  in  Federal  court  in  Iowa,  and 
entered  notice  of  lien  on  such  judgment  in  conformity  with  State  statute, 
may  maintain  suit  in  equity  in  Federal  court  to  enforce  lien;  In  re 
Baxter  &  Co.,  154  Fed.  25,  83  C.  C.  A.  106,  statute  of  New  York  creating 
attorney's  lien  was  not  mere  practice  act,  but  created  right  and  provided 
remedy,  and  was  controlling  on  Federal  courts  sitting  within  State; 
Meighan  v.  American  Grass  Twine  Co.,  154  Fed.  347,  83  C.  C.  A.  124, 
attorneys  for  stockholder  in  suit  against  certain  directors  to  compel 
them  to  account  and  pay  over  illegal  dividends  declared  from  capital 
are  entitled  to*lien  for  services  on  fund  paid  over,  and  may  enforce  lien 
in  equity;  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber  Co.,  128  Fed. 
342,  63  C.  C.  A.  62,  holding  assignment  of  demand  in  suit  by  plaintiff 
to  attorney  who  has  statutory  lien  prevents  accruing  of  defendant's 
right  of  setoff  on  subsequent  judgment;  Tomsky  v.  Superior  Court,  131 
Cal.  624,  63  Pac.  1021,  annulling  order  confining  attorney  to  jail  until 
recovery  paid  as  fee  returned  to  client;  Meloy  v.  Meloy,  24  App.  D.  C. 
241,  attorney  has  lien  on  money  in  his  possession  to  secure  reason- 
able compensation  for  professional  services  and  disbursements,  and  lien 
secures  charges  for  services  for  deceased  client;  Board  of  Commrs.  v. 
Clapp,  83  Minn.  517,  520,  86  N.  W.  777,  778,  allowing  attorney  to  retain 
fee  out  of  moneys  collected  upon  judgment  for  delinquent  taxes;  State 
v.  District  Court,  30  Mont.  110,  75  Pac.  962,  contempt  proceedings  for 
violation  of  injunction  restraining  trespasses  on  mining  property  cannot 
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be  resorted  to  for  purpose  of  determining  title  to  veins ;  McPherson  v. 
Cox,  96  U.  S.  417,  24  L.  Ed.  751,  where  attorney  held  to  have  lien  for 
services  to  cestui  on  a  bond  he  held  as  trustee;  Leszynsky  v.  Merritt, 
9  Fed.  689,  where  dictum  that  court  will  order  delivery  of  papers  if 
attorney  does  not  prosecute  his  claim  with  due  diligence;  In  re  Wilson, 
12  Fed.  238,  244,  holding  attorney  has  lien  on  papers  in  possession  for 
balance  due  on  all  services ;  Bowling  Green  Bank  v.  Todd,  52  N.  Y.  493, 
and  Hurlbert  v.  Brigham,  56  Vt.  372,  both  to  same  effect,  the  lien  being 
for  services  in  other  litigation;  Victor  Gold  and  Silver  Min.  Co.  v. 
National  Bank  of  the  Republic,  18  Utah,  97,  55  Pac.  74,  holding  that 
attorney  had  a  lien  for  costs  advanced  on  unpaid  judgment;  Frink  v. 
M'Comb,  60  Fed.  491,  holding  attorney's  lien  on  money  paid  into  court 
could  not  be  divested  by  his  client's  assignment ;  United  States  v.  Boyd, 
79  Fed.  859,  where  suit  was  to  enjoin  a  sale,  court  allowed  attorney  his 
commission  for  selling  land;  Dinsmoor  v.  Bressler,  164  111.  221,  223,  45 
N.  £.  1090, 1091,  holding  proceeding  to  compel  payment  into  court  crimi- 
nal in  its  nature,  and  that  a  bona  fide  claim  to  the  amount  withheld 
defeated  it;  Butchers'  Union  Slaughter-House  etc.  Co.  v.  Crescent  City 
Livestock  etc.  Co.,  41  La.  Ann.  359,  362,  6  South.  510,  511,  holding  that 
role  to  pay  over  moneys  collected  not  proper  method  of  determining 
proportion  of  judgment  due  attorney  as  fee;  Strong  v.  Mundy,  52  N.  J. 
Eq.  834,  31  Atl.  612,  to  same  effect;  dissenting  opinion  in  Cole  v.  Su- 
perior Court,  63  Cal.  92,  95,  majority  holding  court  could  determine  in  a 
summary  proceeding  the  proportion  of  amount  recovered,  due  attorney; 
Louisville  etc.  Ry.  Co.  v.  Wilson,  138  U.  S.  507,  34  L.  Ed.  1026,  11  Sup. 

Ct.  408,  Florida  Central  v.  Bisbee,  18  Fla.  67,  68,  Matter  of  H ,  93 

N".  Y.  384,  and  Texas  v.  White,  131  U.  S.  xcvi,  all  arguendo. 

Distinguished  in  In  re  Wilson,  12  Fed.  243,  holding  lien  on  uncollected 
judgment  merely  extends  to  value  of  services  rendered  in  that  suit; 
Jeffries  v.  Laurie,  27  Fed.  196,  where  attorney  disbarred  for  failure  to 
turn  over,  on  the  court's  order,  his  client's  share  of  the  proceeds  of  the 
litigation;  Finance  Co.  of  Pennsylvania  v.  Charleston  etc.  Ry.  Co.,  46 
Fed.  427,  holding  lien  does  not  extend  to  corpus  of  property  represented 
by  papers  in  his  possession;  Wickersham  v.  Crittenden,  103  Cal.  584, 
37  Pac.  514,  holding  that  order  for  payment  of  fees  from  trust  fund  to 
eounsel  for  trustee  coul£  not  be  made  after  judgment ;  Marshal  v.  Cooper, 
43  Md.  62,  holding  that  attorney  of  insolvent  judgment  creditor  had  no 
lien  on  the  unpaid  judgment  as  against  insolvent  creditors;  In  re  Brink- 
man,  4  Fed.  Cas.  144,  holding  bankrupt  court  can  order  attorney  to  pay 
oyer  balance  of  moneys  retained  by  him  for  services. 

Lien  of  attorneys.    Note,  51  Am*  St.  Rep.  254* 
vn— • 
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Attorneys'  liens  for  compensation  and  costs.  Note,  31  Am.  Dec. 
759. 

Extent  of  attorney's  l}en  on  judgment.    Note,  Ann.  Oas.  1916E,  387. 

Right  of  attorney  taking  case  on  contingent  fee  or  percentage  to 
implied  or  equitable  lien  on  fund  recovered.  Note,  27  L.  R.  A. 
(N.  S.)  634. 

Court  has  power  oyer  its  own  officers  to  prevent  them  from,  or  punish 
them  for,  committing  acts  of  dishonesty  or  impropriety  calculated  to  bring 
contempt  upon  the  administration  of  justice. 

Approved  in  White  v.  Ward,  157  Ala.  352,  18  L.  R.  A.  (N.  S.)  568, 
47  South.  168,  statute  authorizing  summary  proceeding  against  attorneys 
for  money  recovered  and  not  turned  over,  and  providing  that  money  may 
be  paid  into  court  does  not  deprive  attorney  of  any  defense  upon  failure 
to  pay  mon^y  into  court;  Brunings  v.  Townsend,  139  Cal.  139,  72  Pac. 
920,  affirming  judgment  refusing  to  order  attorney  for  guardian  to  re- 
turn fee ;  Diggs  v.  Thurston,  39  App.  D.  C.  276,  court  has  summary  juris- 
diction to  order  attorney  to  pay  over  money  to  client  collected  for  latter, 
but  retained  or  paid  out  in  bad  faith  by  attorney;  Union  Building  etc. 
Assn.  v.  Soderquist,  115  Iowa,  697,  698,  87  N.  W.  434,  awarding  judg- 
ment against  attorney  for  money  retained  as  fees;  Crane  v.  Gurnee,  75 
N.  J.  Eq.  106,  71  Atl.  3.39,  relation  between  party  and  opposite  party's 
solicitors,  not  being  that  of  solicitor  and  client,  controversy  between 
them  would  not  justify  exercise  of  summary  jurisdiction ;  Tate  v.  Field, 
60  N.  J.  Eq.  45,  46  Atl.  953,  compelling  attorney  to  refund  to  client  ex- 
cessive fees  upon  summary  proceedings ;  United  States  v.  Anon,  21  Fed. 
771,  holding  court  has  power  to  punish  counsel  for  insulting  examiner 
with  abusive  language,  upon  the  street,  after  leaving  the  office;  Jeffries 
v.  Laurie,  27  Fed.  199,  200,  holding  imprisonment  for  contempt  for  not 
paying  over  moneys  to  client  under  order  of  court  not  an  "imprisonment 
for  debt" ;  Williams  v.  State,  65  Ark.  171,  46  S.  W.  190,  holding  sheriff 
protected  in  paying  money  collected  under  execution  to  attorneys  for 
plaintiff;  In  re  Tyler,  78  Cal.  309,  12  Am.  St.  Rep.  57,  20Tac.  675,  hold- 
ing that  court  could  suspend  attorney  until  he  paid  a  certain  judgment 
recovered  against  him ;  SeheH  v.  Mayor  etc.  of  New  York,  128  N.  Y.  69, 
27  N.  E.  957,  holding  court's  power  to  compel  attorney  to  pay  over,  on 
motion,  client's  money  wrongfully  withheld,  is  discretionary. 

Distinguished  in  Dorsey  v.  Metropolitan  St.  Ry.  Co.,  143  Mo.  App.  432, 
128  S.  W.  18,  court's  jurisdiction  over  attorneys  does  not  authorize  sum- 
mary proceeding  for  accounting  upon  dissolution  of  partnership  of  at- 
torneys ;  Baldwin  v.  Circuit  Judge,  101  Mich.  129,  135,  25  L.  R.  A.  742, 
743,  59  N.  W.  435,  437,  holding  that  title  to  a  fund  in  hand  of  garnishee 
could  not  be  tried  in  a  contempt  proceeding. 
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Client  has  right  to  dismiss  attorney,  even  where  employed  on  a  contin- 
gent fee. 

Approved  in  Everett  v.  Alpha  Portland  Cement  Co.,  225  Fed.  938, 
client  has  right  to  change  attorney  without  assigning  reason,  and  court 
may  grant  order  of  substitution  imposing  upon  client  such  terms  as  will 
protect  discarded  attorney;  Parish  v.  McGowan,  39  App.  D.  C.  199,  204, 
client  may,  at  any  stage  of  proceedings,  displace  attorney  employed  on 
contingent  fee,  remaining  liable  to  him  for  reasonable  value  of  services 
rendered;  Kappler  v.  Sumpter,  33  App.  D.  C.  408,  party  may  change 
attorneys  when  he  sees  fit,  assuming  responsibility,  of  course,  of  breach 
of  contract  with  former  attorney ;  Lanagan  v.  Codd,  170  Mich.  437,  136 
X.  W.  399,  where  litigant  had  not  paid  solicitor,  it  was  improper  for 
court  to  make  order  of  substitution,  without  cause ;  In  re  Dunn,  205  N.  Y. 
402,  Ann.  Oaa.  1913E,  536,  98  N.  E.  916,  attorney  discontinuing  contract 
of  employment  with  corporation  upon  appointment  of  receiver  un- 
friendly to  him  does  not  lose  lien  on  papers  in  his  possession;  Isaacs  v. 
Abraham,  13  Fed.  Cas.  152,  following  rule;  Ronald  v.  Mutual  Reserve 
Fund  Life  Assn.,  24  Blatchf .  222,  30  Fed.  229,  holding  attorney  has  lien 
on  papers,  etc.,  for  amount  of  contingent  fee  that  his  partial  service  en- 
titles him ;  Manning  v.  Clark,  40  Fed.  125,  arguendo ;  Foster  v.  Danf orth, 
59  Fed.  751,  and  Horton  v.  Champlin,  12  R.  I.  557,  34  Am.  Rep.  729, 
holding  that  attorney's  lien  on  judgment  does  not  give  him  right  to  sue 
judgment  debtor  on  judgment. 

Right  of  client  to  change  his  attorney.    Note,  87  Am.  Dec.  169. 

Right  of  client  to  discharge  attorney  at  will.    Note,  19  Ann.  Oas. 
592,  594. 

Costs,  as  between  attorney  and  client,  differing  from  those  between 
parties  in  the  salt,  include  all  reasonable  expenses  and  counsel  fees. 

Approved  in  Trustees  of  Improvement  Fund  v.  Greenough,  105  U.  S. 
533,  26  L.  Ed.  1160,  when  distinction  drawn  between  costs  between  at- 
torney and  client,  allowed  from  the  trust  fund,  and  increased  personal 
expenses  of  party  in  prosecuting  the  suit;  Bound  v.  South  Carolina  Ry. 
Co.,  59  Fed.  511,  where  costs  between  attorney  and  client  allowed  from 
trust  fund. 

Governor  of  a  State  may,  with  consent  of  legislature,  engage  counsel 
for  prosecution  of  suits  in  which  State  has  an  Interest. 

Distinguished  in  Compton  v.  State,  38  Ark.  602,  where  Governor  em- 
ployed counsel,  without  authority  of  legislature,  to  assist  attorney  gen- 
eral; Cole  v.  Superior  Court,  63  Cal.  90.  49  Am.  Rep.  82,  where  guardian 
ad  litem  held  not  to  have  power  to  contract  for  compensation  of  attorney 
in  the  suit. 

Governor's  power  to  employ  counsel  for  State.    Note,  55  L.  R.  A. 
494,  495. 
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10  Wall.  497-507,  19  L.  Ed.  984,  YATES  v.  MILWAUKEE. 

Riparian  owner,  even  when  fee  does  not  extend  beyond  bank,  has  right 
of  access  to  navigable  water  to  make*  a  landing,  wharf  or  pier  for  his  own 
or  public  use,  subject  to  legislative  regulation,  to  protect  public  rights. 

Approved  in  Greenleaf -Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  262, 
59  L.  Ed.  945,  35  Sup.  Ct.  551,  right  of  riparian  owner  to  construct  wharf 
is  subordinate  to  power  of  Congress  to  control  navigation,  and  Federal 
government  may  order  removal  of  bridge  within  new  harbor  lines  with- 
out making  compensation,  although  bridge  when  built  was  within  harbor 
lines ;  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  214  U.  S.  355, 
53  L.  Ed.  1029,  29  Sup.  Ct.  661,  private  wharf  on  navigable  stream  is 
not  held  by  owner  subject  to  public  use,  and  third  person  has  no  right  to 
demand  its  use  even  on  tendering  compensation,  though  there  be  no 
other  wharf;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  393,  51  L.  Ed. 
536,  27  Sup.  Ct.  367,  requiring  alterations  of  bridge  to  secure  navigation 
against  unreasonable  obstructions  is  not  taking  private  property  for  pub- 
lic use,  and  is  within  power  of  Congress  to  regulate  commerce;  Green- 
leaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed.  493,  riparian  owner 
on  navigable  stream  in  Virginia  has  fee  simple  to  low-water  mark  and 
right  to  erect  wharves  not  obstructing  navigation;  Hobart  v.  Hall,  174 
Fed.  441,  442,  446,  455,  riparian  owner  on  navigable  stream  in  Minnesota 
has  exclusive  right  to  occupy  and  use  for  any  purpose,  not  inconsistent 
with  public  right,  land  under  water  between  his  shore  line  and  middle 
of  stream,  and  takes  title  to  island  gradually  arising;  Van  Deventer  v. 
Lott,  172  Fed.  582,  new  land  formed  in  sea  in  front  of  shore  owner  be- 
yond original  high-water  mark,  which  was  his  boundary,  and  subse- 
quently becoming  attached  to  beach,  belongs  to  State  and  not  to  shore 
owner;  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed.  390,  80 
C.  C.  A.  606,  grant  by  town  to  appellee  of  lands  in  fee  between  high 
tide  and  ship  channel,  with  right  to  erect  wharves,  did  not  extend  grant 
of  exclusive  wharfing  privilege  for  term  of  years  to  one  in  perpetuity, 
nor  vest  grantee  with  right  to  wharf  out  beyond  lands  granted ;  Sullivan 
Timber  Co.  v.  Mobile,  110  Fed.  192,  193,  196,  197,  enjoining  city  from 
interfering  with  wharves  of  riparian  owner,  use  long  acquiesced  in  by 
city;  Mobile  Docks  Co.  v.  Mobile,  146  Ala.  204,  9  Ann.  Oas.  1229,  3 
L.  R.  A.  (N.  S.)  822,  40  South.  207,  act  granting  to  city  of  Mobile  "ripa- 
rian right  to  the  river  front"  and  "shore  and  soil"  under  Mobile  River 
violates  constitutional  requirement  that  law  shall  embrace  but  one  sub- 
ject; Hampton  v.  Columbia  Canning  Co.,  3  Alaska,  101,  riparian  own- 
er's right  of  access  to  deep  water  does  not  include  right  of  fishing  in 
tidal  waters ;  United  States  v.  Roth,  2  Alaska,  262,  263,  where  land  abuts 
on  waters  of  navigable  stream,  homesteader  has  exclusive  right  to  use 
and  occupation  of  shore  between  high  and  low  water,  as  against  tres- 
passer; Sutter  v.  Heckman,.!  Alaska,  88,  owner  of  upland  has  no  pro 
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prietorship  in  tide-lands  immediately  in  front  of  his  property ;  Richards 
v.  New  York  etc.  R.  Co.,  77  Conn.  505,  69  L.  R.  A.  929,  60  Atl.  297,  de- 
termining amount  of  damages  for  impairment  of  right  of  access  of  ripa- 
rian owner  by  construction  of  railroad ;  Ferry  Pass  Inspectors'  etc.  Assn. 
v.  White  River  Inspectors'  etc.  Assn.,  57  Fla.  402,  22  L.  R.  A.  (N.  S.) 
345,  48  South.  644,  riparian  owner  may  enjoin  unlawful  use  of  public 
waters  or  land  thereunder,  where  such  unlawful  use  operates  as  special 
injury  to  riparian  owner  in  use  of  his  lands ;  Trustees  etc.  of  Brookhaven 
v.  Smith,  188  N.  Y.  81,  84,  11  Ann.  Oas.  1,  9  L.  R.  A.  (N.  S.)  326,  80 
N.  £.  668,  669,  owner  of  upland  under  crown  grant  has  right  to  build 
pier  to  gain  access  to  navigable  water,  although  it  extends  over  land 
under  water  granted  by  crown  to  town ;  Thousand  Island  Steamboat  Co. 
v.  Visger,  179  N.  Y.  210,  71  N.  E.  764,  grant  of  lands  under  navigable 
waters  upon  which  riparian  owner  had  erected  docks  for  purpose  of 
promoting  commerce  gave  no  exclusive  right  to  use  of  dock ;  Shepard  's 
Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  537,  44  S.  E.  45,  holding 
grant  of  land  adjoining  navigable  stream  conveys  easement  in  land 
covered  by  the  water;  State  v.  Higgs,  126  N.  C.  1022,  35  S.  E.  476,  deny- 
ing right  to  remove  ornamental  sign  securely  attached  fourteen  feet 
from  pavement,  extending  four  and  one-half  feet  across  sidewalk ;  Eagle 
Cliff  Fishing  Co.  v.  McGowan,  70  Or.  11, 137  Pac.  770,  possessor  of  tide- 
lands  on  Columbia  River  has  right  of  access  to  and  from  stream,  and  has 
exclusive  right  to  draw  seine  upon  his  land,  but  not  exclusive  right  of 
fishing  in  stream;  McDaniel  v.  Greenville-Carolina  Power  Co.,  95  S.  C. 
273,  78  S.  E.  981,  owner  of  land  injured  by  overflow  indirectly  caused 
by  dam  constructed  under  authority  of  statute  could  recover  damages; 
Matheny  v.  Aiken,  68  S.  C.  177,  47  S.  E.  61,  private  persons  whose  prop- 
erty outside  city  is  damaged  by  sewage  emptying  into  stream  cannot 
abate  nuisance,  but  are  limited  to  statutory  remedy  for  compensation; 
Taylor  v.  Commonwealth,  102  Va.  771,  102  Am.  St  Rep.  865,  47  S.  E. 
880,  title  to  bed  of  navigable  river  between  low-water  mark  and  lino  of 
navigability  is  in  State,  who  may  lease  same ;  dissenting  opinion  in 
Scranton  v.  Wheeler,  179  U.  S.  177,  178,  179,  44  L.  Ifd.  143,  21  Sup.  Ct. 
63,  court  distinguishing  and  holding  riparian  owner  not  entitled  to  com- 
pensation, though  damaged  by  pier  erected  by  United  States;  St.  Louis 
v.  Rutz,  138  U.  S.  246,  34  L.  Ed.  949,  11  Sup.  Ct.  344,  holding  right  not 
lost  where,  by  accretion,  an  island  up  stream  extends  down  and  opposite 
to  plaintiff's  land ;  Illinois  Cent.  Ry.  Co.  v.  Illinois,  146  U.  S.  445,  86 
L  Ed.  1040,  13  Sup.  Ct.  115  (affirming  33  Fed.  755),  holding  that  the 
State  could  not  grant  exclusive  riparian  rights  in  Chicago  harbor,  even 
though  retaining  power  of  regulation ;  St.  Anthony's  Falls  Water-Power 
Co.  v.  St.  Paul  etc.  Commissioners,  168  U.  S.  368,  42  L.  Ed.  504,  18  Sup. 
Ct.  165,  holding  such  rights  held  subject  to  right  of  State  to  draw  off 
▼ater  from  the  river  for  pnblic  purposes;  Case  v.  Loftus,  14  Sawy.  219, 
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5LR.  A.  689,  39  Fed.  734,  holding  shore  owner,  in  Oregon,  has  right 
of  access  to  waters  of  ocean;  Tuck  v.  Olds,  29  Fed.  740,  holding  wharf, 
built  in  lake  waters,  outside  fee  of  riparian  owner  passed  as-  appurte- 
nant to  fee;  Watson  v.  Peters,  26  Mich.  517,  Fletcher  v.  Thunder  Bay 
etc.  Boom  Co.,  51  Mich.  282,  16  N.  W.  648,  and  Nichols  v.  New  England 
Furniture  Co.,  100  Mich.  242,  59  N.  W.  159,  all  to  same  effect;  The 
Edmonson  Island  Case,  42  Fed.  20,  holding  that  even  where  wharf  ex- 
tended beyond  proper  harbor  lines,  riparian  proprietor  had  a  qualified 
ownership,  to  be  attacked  only  through  government ;  Scranton  v.  Wheeler, 
57  Fed.  813,  814,  6  C.  C.  A.  585,  holding  Congress  can  erect  structures  on 
tide-lands,  for  purposes  of  commerce,  which  interfere  with  riparian  own- 
ers' access  to  navigable  waters;  Sage  v.  Mayor  etc.  of  New  York,  154 
N.  Y.  78,  61  Am.  St  Rep.  602,  38  L.  R.  A.  612,  47  N.  E.  1101,  to  same 
effect;  Waite  v.  O'Neil,  76  Fed.  414,  34  L.  R.  A.  555,  22  C.  C.  A.  248, 
holding  such  rights  not  land  but  mere  appurtenant  rights;  Mayor  etc  of 
Mobile  v.  Moog,  53  Ala.  568,  strictly  construing  powers  of  regulation 
given  municipalities;  Musser  v.  Hershey,  42  Iowa,  364,  holding  riparian 
proprietor  could  construct  log  boom  not  materially  impeding  naviga- 
tion ;  New  York  etc.  R.  R.  Co.  v.  Long,  72  Conn.  10,  43  Atl.  564,  hold- 
ing court  could  not  enjoin  extension  of  wharf  by  a  riparian  owner ;  Mills 
v.  Evans,  100  Iowa,  716,  69  N.  W.  1044,  and  Groner  v.  Foster,  94  Va. 
661,  27  S.  E.  494,  the  structure  being  a  pier  £or  private  uses ;  Baltimore 
&  O.  Ry.  Co.  v.  Chase,  43  Md.  35,  to  same  effect ;  Morrill  v.  St.  Anthony 
Falls  Water-power  Co.,  26  Minn.  226,  37  Am.  Rep.  401,  2  N.  W.  845, 
where  held  riparian  proprietor  holding  fee  only  to  bank  had  right  to 
appropriate  water-power  of  unnavigable  stream;  Hanford  v.  St.  Paul 
etc.  Ry.  Co.,  43  Minn.  112,  7  L.  R.  A.  725,  44  N.  W.  1145,  holding  that 
condemnation  of  riparian  upland  carried  with  it  right  to  fill  in ;  St.  Louis 
etc.  Ry.  Co.  v.  St.  Louis  Union  Stockyards  Co.,  120  Mo.  552,  25  S.  W.  401, 
holding  destruction  of  wharf  right  an  element  of  damages  in  condemna- 
tion proceedings;  Myers  v.  St.  Louis,  8  Mo.  App.  273,  Rumsey  v.  New 
York  etc.  Ry.  Co.,  L33  N.  Y.  87,  28  Am.  St.  Rep.  606,  15  L.  R.  A.  621,  20 
N.  E.  656,  to  same  effect;  Concord  Co.  v.  Robertson,  66  N.  H.  18,  18 
L.  R.  A.  689,  25  Atl.  726,  holding  proprietor  on  stream  has  right  to  flow 
undiminished  by  unreasonable  use  of  pond  of  which  it  is  the  outlet ;  Smith 
v.  Rochester,  92  N.  Y.  473,  44  Am.  Rep.  394,  to  same  effect;  Norfolk  City 
v.  Cooke,  27  Qratt.  435,  holding  city  has  riparian  rights  where  she  has  not 
specifically  conveyed  them;  Alexandria  etc.  Ry.  Co.  v.  Faunce,  31  Gratt. 
765,  holding  fishery  and  landing  thereto  to  be  treated  as  other  riparian 
rights ;  Wisconsin  River  Imp.  Co.  v.  Lyons,  30  Wis.  65,  66,  where  legisla- 
tive regulation,  prohibiting  all  dams,  warranted  removal  of  dam,  though 
not  in  fact  an  obstruction  to  navigation ;  Barre  v.  Fleming,  29  W.  Va.  322, 
1  S.  E.  737,  where  deed  conveyed  land  to  low-water  mark,  general  war- 
ranty was  not  broken  by  fact  that  public  owns  an  easement  therein; 
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dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash.  260,  270,  271,  276, 
277,  278,  279,  282,  12  L.  B.  A.  644,  647,  649,  650,  651,  26  Pac.  546,  549, 
551, 552, 553,  majority  distinguishing  between  riparian  and  littoral  rights 
in  wharves ;  dissenting  opinion  in  Tate  v.  Greensboro,  114  N.  C.  404,  24 
L  R.  A  674, 19  S.  E.  770,  holding  injury  resulting  to  abutting  owner  for 
widening  of  street  is  damnum  absque  injuria;  The  Wm.  H.  Brinsfield,  39 
Fed.  216,  arguendo. 

Distinguished  in  Scranton  v.  Wheeler,  179  U.  S.  157,  158,  45  L.  Ed. 
135,  21  Sup.  Ct.  55,  holding  riparian  owner  not  entitled  to  compensation 
for  damage  caused  by  erection  of  government  pier,  denying  access  to 
water;  Cobb  v.  Commissioners  of  Lincoln  Park,  202  111.  435,  67  N.  E.  8, 
holding  owner  of  property  bordering  on  lake  and  adjoining  submerged 
lands  of  State  without  right  to  construct  wharf;  Fish  v.  Chicago  etc. 
R.  Co.,  125  Minn.  383,  147  N.  W.  432,  riparian  owner's  right  to  build 
wharves  into  navigable  water  is  subject  to  paramount  power  of  Congress 
over  commerce  and  navigation;  State  v.  Longfellow,  169  Mo.  126,  69 
S.  W.  378,  refusing  to  mandamus  building  commissioner  to  permit  ripa- 
rian owner  to  extend  buildings  beyond  low-water  mark,  land  bounded  by 
Mississippi  River;  Weber  v.  Harbor  Commissioners,  18  Wall.  65,  21 
L.  Ed.  801,  holding  owner  of  lands  reclaimed  from  navigable  waters  of 
State  and  half  a  mile  from  original  shore  line  not  riparian  owner; 
Tomer  v.  People's  Ferry  Co.,  22  Blatchf .  277,  21  Fed.  94,  to  same  effect ; 
Atlee  v.  Northwestern  Union  Packet  Co.,  21  Wall.  392,  22  L.  Ed.  620, 
(affirming  Northwestern  Union  Packet  Co.  v.  Atlee,  2  Dill.  485,  Fed.  Cas. 
10,341),  holding  riparian  owner  cannot  construct  a  pier  solely  for  the 
purpose  of  handling  his  lumber;  Organ  v.  Memphis  etc.  By.,  51  Ark.  272, 

11  S.  W.  103,  holding  monopoly  of  ferrying  passengers  not  a  riparian 
right;  Sherlock  v.  Bainbridge,  41  Ind.  42,  43, 13  Am.  Bep.  308,  309,  hold- 
ing not  a  trespass  to  so  land  at  adjoining  wharf  as  to  interfere  with  ship 

a  approaching  plaintiff's ;  Eisenbach  v.  Hatfield,  2  Wash.  246,  247,  248,  249, 

12  L.  B.  A.  639,  640,  26  Pac.  541,  542,  where  distinction  drawn  between 
right  on  inland  lakes  and  on  the  shores  and  arms  of  the  sea;  Diedrich 
v.  Northwestern  Union  By.  Co.,  42  Wis.  271,  24  Am.  Bep.  413,  holding 
"permissive  private  intrusion"  into  shoal  water  on  Lake  Michigan  gave 
no  property  right  against  State  which  holds  fee ;  dissenting  opinion  in 
Trustees  etc.  of  Brookhaven  v.  Smith,  188  N.  Y.  94,  11  Ann.  Oas.  1,  9 
LR.A.  (N.  S.)  326,  80  N.  E.  672;  majority  holding  that  crown  grant  of 
land  to  town  was  to  be  held  for  people  and  common-law  principle  that 
king  owned  soil  of  sea  in  his  own  right  did  not  apply. 

Riparian  rights,  access  to  navigable  rivers.    Note,  7  Am.  Bep.  179. 

Bights  of  land  owners  in  navigable  waters  fronting  their  lands,  and 

in  the  lands  under  such  waters.    Note,  19  Am.  St.  Bep.  231,  232. 
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Riparian  owner's  right  of  access  to  the  water.    Note,  28  Am.  St. 

Rep.  607. 
Right  of  access  of  riparian  owner  as  including  right  to  construct 

wharf  or  pier.    Note,  11  Ann.  Oas.  14,  15. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  641. 

Right  of  owner  of  upland  to  access  to  navigable  water.    Note,  40 
L.  R.  A.  596. 

Riparian  owner's  right  of  access.    Note,  28  £.  R.  0.  162. 

Riparian  rights  are  property  rights  and  when  once  vested  the  owner 
can  be  deprived  only  in  accordance  with  established  law,  and,  if  taken  for 
public  good,  only  on  due  compensation. 

Approved  in  Scranton  v.  Wheeler,  179  U.  S.  164,  45  L.  Ed.  138,  21 
Sup.  Ct.  62,  riparian  owner  not  entitled  to  compensation  though  dam- 
aged by  pier  erected  by  United  States;  Greenleaf  Johnson  Lumber  Co. 
v.  United  States,  204  Fed.  494,  495,  right  of  riparian  owner  to  erect 
wharves  is  property,  and  owner  of  piers  is  entitled  to  compensation  for 
their  destruction;  Hobart  v.  Hall,  174  Fed.  442,  450,  right  of  riparian 
owner  on  navigable  river  to  use  of  land  between  shore  line  and  center 
of  stream  is  property,  and  cannot  be  taken  for  public  use  without  com- 
pensation ;  Dalton  v.  Katalla  Co.,  4  Alaska,  414,  upland  owner  standing 
by  while  railroad  erects  wharves  in  front  of  his  property  is  estopped 
from  securing  injunctive  relief  for  removal,  and  is  restricted  to  suit  for 
damagea;  Barron  v.  Alexander,  4  Alaska,  594,  upland  owner  was  not 
entitled  to  injunction  to  prevent  construction  of  fish-trap  not  interfer- 
ing with  his  access  to  navigable  waters;  Sutter  v.  Heckman,  1  Alaska, 
192,  owner  of  uplands  bordering  on  sea  cannot  be  deprived  of  littoral 
rights  in  fronting  tide  flats  without  compensation;  San  Francisco  Sav- 
ings Union  v.  R.  G.  R.  Petroleum  etc.  Co.,  144  Cal.  137, 103  Am.  St.  Rep. 
72,  66  L.  R.  A.  242,  77  Pac.  824,  erection  of  obstructions  below  high- 
water  mark  in  front  of  land  of  littoral  proprietor  whose  lands  abut  on 
ocean  may  be  abated  by  proprietor  whose  access  to  ocean  is  prevented 
thereby;  People  v.  Economy  Light  etc.  Co.,  241  HI.  330,  89  N.  E.  771, 
where  river  is  not  navigable,  State  may  not  make  it  navigable  and  de- 
stroy property  rights  of  riparian  owners  without  rendering  compensa- 
tion therefor;  Hohl  v.  Iowa  Cent.  Ry.  Co.,  162  Iowa,  71,  143  N.  W.  852, 
removal  of  sand  from  sand  bank  in  xiver  below  high-water  mark  does 
not  interfere  with  riparian  owner's  rights;  Crawford  Co.  v.  Hathaway, 
67  Neb.  335,  108  Am.  %St.  Rep.  654,  93  N.  W.  784,  riparian  owner  whose 
property  rights  are  impaired  by  appropriation  of  water  is  entitled  to 
compensation ;  Roanoke  Rapids  Power  Co.  v.  Roanoke  Nav.  etc.  Co.,  159 
N.  C.  403,  75  S.  E.  33,  injunction  was  granted  against  extension  of  de- 
fendant's dam  injuring  plaintiff's  works  lower  down  stream  by  prevent- 
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lug  natural  flow  of  water  thereto ;  Roanoke  Rapids  Power  Co.  v.  Roanoke 
Navigation  &  Water  Power  Co.,  152  N.  C.  491,  68  S.  E.  199,  defendant 
bad  no  right  to  obstruct  flow  of  river  to  draw  water  into  canal  for  manu- 
facturing purposes  solely,  and  plaintiff's  delay  did  not  estop  him  from 
asserting  rights;  Grinels  v.  Daniel,  110  Va.  877,  67  S.  E.  536,  where 
owner  of  riparian  land  gives  another  permission  to  erect,  between  line 
of  low-water  mark  and  line  of  navigability,  houses  for  barreling  oysters, 
such  licensee  has  no  right  to  use  houses  for  other  purposes;  New  What- 
com v.  Fairhaven  Land  Co.,  24  Wash.  503,  64  Pac.  739,  enjoining  munici- 
pal corporation  from  diverting  waters  from  lower  riparian  owner  unless 
under  eminent  domain  and  just  compensation;  Lathrop  v.  Racine,  119 
Wis.  473,  97  N.  W.  196,  holding  void  Racine  charter  provisions  for  erec- 
tion of  docks  at  cost  of  waterfront  owners  as  not  providing  for  special 
benefits  accruing  to  land  owners;  dissenting  opinion  in  Greenleaf -John- 
son Lumber  Co.  v.  Garrison,  237  U.  S.  272,  273,  274,  59  L.  Ed.  949,  950, 
35  Sup.  Ct.  551,  majority  holding  that  Federal  government  may  order 
removal  of  bridge  within  new  harbor  lines,  although  bridge  when  built 
was  within  harbor  lines,  without  making  compensation;  Van  Dolsen  v. 
Mayor  etc.  of  New  York,  21  Blatchf .  458,  17  Fed.  819,  holding  city  must 
pay  for  appropriating  riparian  owner's  access  to  tide  water  by  filling 
in  tide-land  in  front  of  his  property;  Demopolis  v.  Webb,  87  Ala.  668, 
6  South.  411,  holding  right  to  collect  wharfage  fees  a  property  right; 
Musser  v.  Hershey,  42  Iowa,  364,  holding  same  as  to  right  to  construct 
log  boom;  Carli  v.  Stillwater  etc.  Transfer  Co.,  28  Minn.  380,  31  Am. 
Sep.  296,  10  N.  W.  208,  holding  riparian  proprietor  can  fill  into  navi- 
gable water;  Union  Depot  etc.  Co.  v.  Brunswick,  31  Minn.  301,  47  Am. 
Rep.  790,  17  N.  W.  628,  holding  that,  in  subsequent  condemnation,  the 
value  of  land  filled  in,  solely  as  an  approach  to  navigable  water,  should 
be  awarded;  Miller  v.  Mindenhall,  43  Minn.  97,  19  Am.  St.  Rep.  220, 
8  Ij.  R.  A.  92,  44  N.  W.  1141,  holding  establishing  of  dock  lines  gave 
riparian  proprietor  right  to  fill  out  to  them;  Hanford  v.  St.  Paul  etc. 
By.  Co.,  43  Minn.  114, 117,  7  L.  R.  A.  725,  727,  44  N.  W.  1146, 1147,  hold- 
ing interest  in  lands  filled  in  beyond  bank  is  severable;  Myers  v.  St. 
Louis,  82  Mo.  374  (affirming  8  Mo.  App.  274,  276),  where  it  was  held  that 
it  was  a  taking  of  property  to  destroy  one's  access  to  navigable  water  by 
building  a  dike  which  caused  a  deposit  in  front  of  plaintiff's  land ;  Clark 
v.  Clark  etc.  Improvement  Co.,  45  Neb.  807,  64  N.  W.  241,  holding  uncon- 
stitutional, as  a  taking  of  property,  a  statute  abolishing  all  riparian 
rights  in  streams  over  twenty  feet  wide ;  Clark  v.  Peckham,  10  R.  I.  38, 
14  Am.  Rep.  657,  holding  city  liable  for  filling  in  by  sewerage  discharge 
approach  to  navigable  water;  Providence  Steam  Engine  Co.  v.  Provi- 
dence etc.  Steamship  Co.,  12  R.  I.  365,  34  Am.  Rep.  664,  holding  right 
to  fill  out  to  navigable  water  transferable;  Wood  v.  Chicago  etc.  R.  Co., 
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60  Iowa,  468,  15  N.  W.  285,  and  Baltimore  ft  0.  Ry.  Co.  v.  Chase,  43 
Md.  35,  discussing  riparian  rights  specially  granted;  Wilson  v.  Welch, 
12  Or.  358,  7  Pac.  344,  and  Home  for  Aged  Women  v.  Commonwealth, 
202  Mass.  432,  24  L.  R.  A.  (N.  S.)  79,  89  N.  E.  128,  both  arguendo. 

Distinguished  in  Fish  v.  Chicago  etc.  R.  Co.,  125  Minn.  384, 147  N.  W. 
432,  riparian  owner  is  not  entitled  to  compensation  for  fender  con- 
structed to  guide  water  craft  through  drawbridge,  though  snch  fender 
interferes  with  access  to  his  property ;  Grays  Harbor  Boom  Co.  v.  Lowns- 
dale,  54  Wash.  102,  104  Pac.  271,  boom  company  succeeding  to  State's 
rights  over  tide-lands  did  not,  by  erecting  boom  therein,  take  property 
of  upland  owner  so  as  to  require  compensation;  Mills  v.  United  States, 
46  Fed.  743, 12  L.  R.  A.  679,  holding  raising  river  level  preventing  drain- 
age of  riparian  lands  but  not  invading  them  not  a  taking  of  property; 
Parker  v.  West  Coast  Packing  Co.,  17  Or.  515,  5  L.  R.  A.  65,  21  Pac.  824, 
holding  such  rights  not  recoverable  in  a  real  action. 

What  constitutes  for  public  use  for  which  compensation  must  be 
made.    Note,  4  Am.  St.  Rep.  40S. 

What  is  taking  of  property  for  public  use.    Note,  16  Am.  St.  Rep. 
615. 

Right  to  obstruct  wharf  rights  in  navigable  waters  for  public  pur- 
poses, without  compensation.    Note,  34  L.  R.  A.  (N.  S.)  424,  425. 

Riparian  ownership  in  Wisconsin  extends  in  fee  to  the  center  of  the 
stream,  subject  to  easement  of  public  for  navigation,  and  one  may  construct 
docks,  etc.,  therein,  provided  they  do  not  impede  the  user  of  the  navigable 
portion  of  the  stream. 

Approved  in  Donovan-Hopka-Ninneman  Co.  v.  Hope  Lumber  Mfg. 
Co.,  194  Fed.  649,  115  C.  C.  A.  1,  rights  of  riparian  owner  on  lake  shore 
in  Idaho  were  separable,  and  deed  of  such  rights  passed  title  to  soil 
tinder  lake  from  high-water  mark  to  middle  of  lake ;  Railway  Co.  v.  Piatt, 
53  Ohio  St.  266,  29  L.  R.  A.  54,  41  N.  E.  244,  semble,  where  description 
in  deed  coincident  with  line  of  navigation  on  river;  Willow  River  Club 
v.  Wade,  100  Wis.  110,  42  L.  R.  A.  828,  76  N.  W.  279,  holding  public 
may  fish  in  navigable  stream;  Shively  v.  Bowlby,  152  U.  S.  36,  39,  40, 41, 
42,  38  L.  Ed.  345,  346,  14  Sup.  Ct.  561,  562,  563,  discussing  regulations 
by  various  States ;  Ravenswood  v.  Flemings,  22  W.  Va.  64, 69, 46  Am.  Rep. 
496,  501,  holding  fee  in  West  Virginia  extends  only  to  high-water  mark ; 
Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107  U.  S.  699, 27  L.  Ed.  587, 
2  Sup.  Ct.  739,  discussing  regulation  of  city's  wharfage  charges ;  Potomao 
Steamboat  Co.  v.  Upper  Potomac  Steamboat  Co.,  109  U.  S.  682,  27  L.  Ed. 
J.074,  3  Sup.  Ct.  451,  where  riparian  rights  follow  fee  in  street  bound- 
ing river  and  not  property  across  the  street  from  river;  Brisbine  ▼. 
St.  Paul  etc.  Ry.  Co.,  23  Minn.  131,  Rutz  v.  St.  Louis,  3  McCrary,  265, 
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10  Fed.  341,  and  Bond  v.  Wool,  107  N.  C.  148,  12  S.  E.  284,  all  to  same 
effect;  Leigh  v.  Holt,  5  Bias.  344,  Fed.  Cas.  8220,  discussing  riparian  right 
in  logging  streams ;  Austin  v.  Rutland  Ry.  Co.,  21  Blatchf .  363,  17  Fed. 
470,  arguendo;  Boston  v.  Richardson,  105  Mass.  361,  discussing  littoral 
rights  under  Massachusetts  grants  and  statutes;  Lincoln  v.  Davis,  53 
Mich.  386,  51  Am.  Rep.  122,  19  N.  W.  108,  holding  stranger  could  fish 
before  riparian  lands  and  drive  stakes  therefor,  not  interfering  with 
navigation;  Eaton  v.  Boston,  C.  &  M.  Ry.,  51  N.  H.  522,  525,  12  Am.' 
Sep.  165,  168,  discussing  elements  of  damage  in  condemnation. 

Distinguished  in  Revell  v.  People,  177  III  486,  487,  69  Am.  St.*  Rep. 
267,  268,  43  L.  R.  A.  795,  796,  52  N.  E.  1058,  holding  rule  as  to  riparian 
proprietorship  does  not  extend  to  littoral  owners  in  Lake  Michigan; 
Alson  v.  Merrill,  42  Wis.  211,  distinguishing  rule  as  applying  to  logging 
stream;  Diedrich  v.  Northwestern  Union  Ry.  Co.,  42  Wis.  271,  denying 
the  application  of  the  rule  to  Lake  Michigan ;  McLennan  v.  Prentice,  85 
Wis.  444,  55  N.  W.  770,  denying  right  of  State  to  alien  fee  to  flats. 

Establishment  of  dock  lines.    Note,  14  L.  R.  A.  498. 

Title  to  land  under  water.     Note,  42  L.  R.  A.  168. 

Right  to  improve  navigability  of  stream.    Note,  67*L.  R.  A.  842. 

Riparian  or  littoral  fee  acquired  from  United  States  extends  only  to 
high-water  mark.  « 

Approved  in  Graham  v.  Stern,  168  N.  Y.  523,  61  N.  E.  893,  conveyance 
of  land  by  city,  "bounded  by  or  upon  a  street,"  carries  title  to  line  of 
street  only;  Illinois  Steel  Co.  v.  Bilot,  109  Wis,  427,  48  N.  W.  857,  hold- 
ing plaintiff  cannot  maintain  ejectment  for  part  of  bed  of  Lake  Michigan, 
though  establishing  ownership  in  natural  shore;  Muser  v.  Hershey,  42 
Iowa,  362,  holding  levees  constructed  under  governmental  supervision 
determined  high- water  mark;  Benson  v.  Morrow,  61  Mo.  351,  holding 
an  island  newly  formed  in  Missouri  River  belongs  to  government  and 
not  riparian  owner ;  Bowlby  v.  Shively,  22  Or.  425,  30  Pac.  159,  holding 
grant  by  Federal  government  extends  to  high- water  mark;  Edwards  v. 
Ogle,  76  Ind.  308,  holding  fact  that  land  borders  on  pond  does  not  give 
right  to  its  center. 

Riparian  rights  cannot  be  destroyed  by  capricious  legislation,  such  as 
a  summary  removal  of  wharf  on  a  mere  .declaration  that  structure  inter- 
fered with  navigation  when  in  fact  it  did  not,  or  that  it  was  beyond  a 
claimed  dock  line,  which  was  in  fact  hundreds  of  feet  from  navigable  water. 

Approved  in  Hume  v.  Laurel  Hill  Cemetery,  142  Fed.  565,  refusing 
to  enjoin  burials  in  cemetery  which  is  not  nuisance,  though  ordinance 
prohibits  burials  in  county ;  Town  of  Cuba  v.  Mississippi  Cotton  Oil  Co., 
150  Ala.  263,  10  L.  R.  A.  (N.  S.)  310,  43  South.  707,  town  has  no  power 
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to  enact  ordinance  declaring  buildings  used  for  storage  of  cotton  seed, 
awaiting  facilities  for  shipment,  are  nuisances,  without  reference  to 
manner  of  using  buildings;  Incorporated  Town  of  Lonoke  v.  Chicago 
etc.  R.  Co.,  92  Ark.  550,  1S5  Am.  St  Rep.  200,  123  S.  W.  397,  municipal 
ordinance  declaring  railroad  depot  and  structures  were  nuisance  because 
of  dangerous  crossing  did  not  make  them  nuisance  without  judicial  de- 
termination of  such  fact;  Denver  v.  Rogers,  46  Colo.  485,  25  L.  R.  A. 
(N.  S.)  247,  104  Pac.  1044,  ordinance  declaring  brickyard  within  twelve 
hundred  feet  of  residence,  public  school,  or  city  park  nuisance  without 
permit  from  city  or  owner  of  residence,  is  void  for  unreasonableness; 
Udkin  v.  New  Haven,  80  Conn.  294,  14  L.  R.  A.  (N.  S.)  868,  68  Atl.  254, 
statute  providing  that  city  shall  keep  highways  in  repair  does  not  au- 
thorize city  to  enter  upon  private  property  to  repair  pipe  discharging 
water  upon  sidewalk,  and  city  is  not  liable  for  failure  to  repair  pipe; 
Dana  v.  Rock  Creek  Ry.  Co.,  7  App.  D.  C.  496,  railroad  lowering  street 
grade  under  authority  of  municipality  and  rendering  access  to  land 
difficult  or  impossible  is  liable  to  owner  for  damages ;  Western  etc.  R.  R. 
Co.  v.  Atlanta,  113  Ga.  544,  38  S.  E.  999,  restraining  removal  of  floor 
of  passenger  depot  by  board  of  health  alleged  detrimental  to  public 
health;  Small  v.  Harrington,  io  Idaho,  521,  79  Pac.  468,  refusing  to  en- 
join construction  of  log  boom  in  navigable  stream;  City  of  Bushnell  v. 
Chicago  etc.  R;  Q>.,  259  111.  395,  396,  49  L.  R.  A.  (N.  S.)  718,  102  N.  E. 
787,  holding  void  city  ordinance  declaring  railroad  established  in  city  a 
nuisance  and  ordering  tracks  removed;  Haller  Sign  Works  v.  Physical 
Culture  Training  School,  249  111.  444,  84  L.  R.  A.  (N.  S.)  998,  94  N.  E. 
923,  statute  prohibiting  billboards  within  certain  distance  of  boulevard  or 
park  for  aesthetic  reasons  is  not"  within  police  power,  and  is  invalid ; 
Crowley  v.  West,  52  La.  Ann.  532,  78  Am.  St.  Rep.  360,  27  South.  55, 
holding  ordinance  permitting  some  but  excluding  others1  stables  from 
particular  locality  unenforceable ;  Mayor  etc.  of  Hagerstown  v.  Baltimore 
etc.  R.  Co.,  107  Ind.  188,  126  Am.  St.  Rep.  382,  68  Atl.  492,  ordinance 
making  stockyard  unlawful,  though  conducted  in  such  manner  that  it  is 
not  nuisance,  is  invalid ;  Frostburg  v.  Wineland,  98  Md.  244,  103  Am.  St. 
Rep.  399,  64  L.  R.  A.  627,  56  Atl.  812,  holding  shade  trees  in  street  not 
per  se  a  nuisance ;  New  Windsor  v.  Stocksdale,  95  Md.  215,  52  Atl.  600, 
allowing  recovery  against  municipality  for  removing  steps  projecting 
in  alley  in  absence  of  evidence  showing  alley  obstructed;  Whelan  v. 
Daniels,  94  Neb.  646,  48  L.  R.  A,  (N.  S.)  979,  143  N.  W.  930,  ordinance 
declaring  dead  animals  found  in  city,  not  slain  for  food,  immediately 
become  property  of  city,  and  giving  plaintiff  exclusive  right  of  removal, 
is  void  in  so  far  as  it  takes  private  property  without  due  process  of  law 
by  not  giving  owner  reasonable  time  to  remove  same;  State  v.  lams,  78 
Neb.  679,  11  L.  R.  A.  (N.  S.)  736,  111  N.  W.  605,  exhibition  of  stallion 
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on  public  streets  of  city  or  village  may  be  declared  nuisance  by  muni- 
cipal authorities,  and  punished  as  such ;  Berger  v.  Smith,  160  N.  C.  214, 
75  S.  £.  1102,  ordinance  prohibiting  erection  of  sawmill  as  nuisance  was 
unreasonable  and  void;  State  v.  Staples,  157  N.  C.  640,  37  L.  R.  A. 
(N.  8.)  696,  73  S.  E.  113,  ordinance  prohibiting  erection  of  billboard 
within  city  nearer  ground  than  twenty-four  inches,  except  when  against 
solid  wall,  was  valid  exercise  of  police  power;  State  v.  Whitlock,  149 
X.  C.  544,  128  Am.  St.  Rep.  670,  16  Ann.  Gas.  765,  63  S.  E.  123,  ordi- 
nance requiring  billboards  to  be  two  feet  more  than  height  of  board 
from  outer  edge  of  sidewalk  was  unreasonable  and  invalid;  Bryan  v. 
Chester,  212  Pa.  St.  262,  108  Am.  St.  Rep.  870,  61  Atl.  895,  holding  void 
ordinance  prohibiting  erection  of  billboards  on  private  property;  Gulf 
etc.  Ry.  Co.  v.  City  of  Belton,  67  Tex.  Civ.  466,  468,  122  S.  W.  415,  417, 
bridge  over  railroad  crossing  is  not  nuisance  per  se,  and  cannot  be  abated 
by  city  council  without  judicial  determination  of  fact  of  nuisance ;  New- 
port News  S.  Co.  v.  Jones,  105  Va.  510,  54  S.  *E.  316,  rights  of  dock 
company  previously  acquired  under  charter  to  dredge  river  for  ship- 
yard, covering  part  area  assigned  for  oyster-bed,  are  prior  to  those  of 
assignee;  Richmond  v.  Caruthers,  103  Va.  777,  2  Ann.  Gas.  495,  70 
L.  B.  A.  1005,  50  S.  E.  265,  ordinance  which  immediately,  upon  death  of 
animal,  deprives  owner  of  property  in  carcass  and  invests  it  in  public 
contractor  for  removal  deprives  owner  of  property  without  due  process  of 
law  and  is  void;  Bristol  Door  etc.  Co.  v.  Bristol,  97  Va.  307,  75  Am.  St. 
Rep.  785,  33  S.  E.  590,  restraining  destruction  of  building  as  nuisance  on 
account  of  uses  to  which  it  is  devoted ;  Parker  v.  City  of  Fairmont,  72 
W.  Va.  691,  47  L.  R.  A.  (N.  S.)  1138,  79  S.  E.  662,  city  was  enjoined  from 
abating  dye-works  as  nuisance  for  emission  of  soot  and  smoke  in  absence 
of  reasonable  ordinance  applicable  alike  to  all  of  class ;  dissenting  opinion 
in  Town  of  New  Decatur  v.  American  Tel.  etc.  Co.,  176  Ala.  537,  Ann. 
Cas.  1915A,  875,  58  South.  627,  majority  holding  that  bill  by  telephone 
company,  praying  for  injunction  to  restrain  town  from  removing  tele- 
phone poles  from  street  under  ordinance  repealing  franchise  and  requir- 
ing poles  to  be  removed  states  cause  of  action;  dissenting  opinion  in 
St.  Louis  Gunning  Advertisement  Co.  v.  St.  Louis,  235  Mo.  211,  137 
S.  W.  964,  majority  holding  that  regulation  of  height,  location  and 
material  used  in  construction  of  billboards  was  valid  exercise  of  police 
power;  dissenting  opinion  in  Atlantic  Coast  Line  R.  Co.  v.  Goldsboro, 
155  N.  C.  368,  369,  171  S.  E.  518,  519,  majority  holding  that  ordinance 
prohibiting  shifting  care  within  four  blocks  in  heart  of  city  except  at 
certain  hours  was  valid  exercise  of  police  power;  dissenting  opinion  in 
Pickens  v.  Coal  River  Boom  etc.  Co.,  51  W.  Va.  456,  90  Am.  St.  Rep. 
828,  41  S.  E.  404,  court  holding  owner  of  boom  erected  close  to  mill, 
damaging  same,  liable  for  damages  to  mill  owner;  In  re  Tie  Loy,  11  Sawy. 
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473,  26  Fed.  612,  holding  unconstitutional  an  ordinance  which  prohibits 
maintaining  an  establishment  for  cleansing  clothes  for  hire;  to  same 
effect  in  In  re  Sam  Kce,  12  Sawy.  380,  31  Fed.  681;  Hollingsworth  v. 
Parish  of  Tansas,  4  Woods,  286,  17  Fed.  113,  holding  construction  of 
levee  private  property  on  taking  which  must  be  compensated;  Hen* 
nessy  v.  St.  Paul,  37  Fed.  567,  holding  municipality  had  power  to 
abate1  nuisance  only  when  in  fact  a  nuisance,  not  the  power  to  find 
any  structure  a  nuisance;  Hawkins  Point  Light-House  Case,  39  Fed. 
87,  holding  United  States  could  erect  lighthouse  upon  soil  under 
river,  and  it  was  not  a  taking  of  private  property;  Ward  v.  Little 
Rock,  41  Ark.  530,  48  Am.  Rep.  47,  holding  that  city  council  could 
not  by  mere  declaration  make  the  working  of  convicts  on  the  streets 
a  nuisance;  Denver  v.  Mullen,  7  Colo.  354,  357,  3  Pac.  698,  700, 
and  Evansville  v.  Miller,  146  Ind.  618,  38  L.  R.  A.  171,  45  N.  E. 
1056 ;  to  same  effect,  Chicago  etc.  Ry.  Co.  v.  Joliet,  79  111.  44,  where  city 
council  declared  a  railroad  a  nuisance  when  not  so  in  fact;  Chicago  v. 
Van  Ingen,  152  111.  634,  635,  43  Am,  St.  Rep.  291,  292,  38  N.  E.  896, 
holding  dock  built  under  city's  permission;  could  not  be  removed  without 
compensation  if  not  in  fact  an  obstruction  to  navigation;  Everett  v. 
Council  Bluffs,  46  Iowa,  67,  holding  tree  in  streets  not  per  se  a  nuisance ; 
Cole  v.  Kegler,  64  Iowa,  62,  19  N.  W.  845,  where  city  council's  power 
determined  on  certiorari;  Crawford  v.  Topeka,  51  Kan.  762,  37  Am.  St. 
Rep.  325,  20  L.  R.  A.  694,  33  Pac.  477,  where  an  unreasonable  regulation 
of  billboards;  Knauer  v.  Louisville,  20  Ky.  Law  Rep.  193,  41  L.  R.  A. 
221,  45  S.  W.  51f ,  where  exclusive  privilege  -of  carrying  and  disposing 
of  dead  animals  attempted  as  a  regulation  of  a  nuisance;  to  same  effect, 
River  Rendering  Co.  v.  Behr,  77  Mo.  98,  46  Am.  Rep.  8,  Grand  Rapids  v. 
Powers,  89  Mich.  114,  28  Am.  St.  Rep.  289,  14  L.  R.  A.  607,  50  N.  W. 
667,  where  attempt  to  establish  dock  lines  far  out  of  limit  of  navigable 
water;  St.  Louis  v.  Heitzberg  Packing  Co.,  141  Mo.  384,  64  Am,  St.  Rep. 
520,  39  L.  R.  A.  558,  42  S.  W.  955,  holding  city  council  could  not  declare 
"dense  black  smoke"  a  nuisance  per  se;  St.  Louis  v.  Schnuckelberg,  7 
Mo.  App.  541;  to  same  effect,  Copcutt  v.  Board  of  Health,  140  N.  T. 
9,  37  Am.  St.  Rep.  527,  23  L.  R.  A.  484,  35  N.  E.  322,  holding  abatement 
of  nuisance  even  after  determination  by  board  of  health  at  peril  of 
person  abating;  Grossman  v.  Oakland,  30  Or.  483,  60  Am.  St.  Rep.  833, 
36  L.  R.  A.  613,  41  Pac.  6,  holding  city  council  could  not  declare  a  fence 
around  a  railway  a  nuisance  where  not  so  at  common  law ;  Pye  v.  Peter- 
son, 45  Tex.  313,  23  Am.  Rep.  609;  Manchester  Cotton  Mills  v.  Man- 
chester, 25  Gratt.  833 ;  to  same  effect,  Teass  v.  St.  Albans,  38  W.  Va.  19, 
19  L.  R.  A.  809, 17  S.  E.  407,  holding  owner  must  have  a  hearing  before 
a  judicial  tribunal  before  abatement;  Town  v.  Davis,  40  W.  Va.  470, 
21  S.  E.  908,  holding  town  council  could  act  as  such  tribunal;  Orlando  v. 
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Pragg,  31  Fla.  124, 34  Am.  St.  Rep.  24, 19  L.  R.  A.  201, 12  South.  371,  argu- 
endo; Harlan  v.  Pasohall,  5  Del.  Ch.  456,  holding  that  one  could  not  enjoin 
his  adjoining  owner  from  building  beyond  wharf  lines,  where  structure 
not  in  fact  an  obstruction  to  navigation ;  Bank  v.  Sarlls,  129  Ind.  207, 
208, 28  Am.  St.  Rep.  190, 191,  13  L.  R.  A.  484, 486, 28  N.  E.  436,  enjoining 
the  erection  of  a  wooden  building  contrary  to  the  ordinance,  though  not 
per  se  a  nuisance ;  dissenting  opinion  in  Tate  v.  Greensboro,  114  N.  C. 
408,  413,  24  L.  R.  A.  675,  677,  19  S.  E.  771,  773,  applying  rule  to  rights 
of  abutting  owners  in  city  streets ;  dissenting  opinion  in  Darlington  v. 
Ward,  48  S.  C.  579,  38  L.  R.  A.  338,  26  S.  E.  911,  majority  holding  that 
if  council  has  any  power  to  declare  nuisance,  court  will  not  investigate 
reasonableness  or  necessity;  dissenting  opinion  in  State  v.  Austin,  114 
N.  C.  865,  25  L.  R.  A.  286,  19  S.  E.  922,  majority,  holding  city  council 
eould  declare  a  nuisance,  the  admission  of  minors  to  .place  where  alco- 
holic liquors  are  sold.  ' 

Distinguished  in  Ex  parte  Foote,  70  Ark.  14,  91  Am.  St.  Rep.  65,  65 
S.  W.  707,  upholding  ordinance  making  it  unlawful  to  keep  standing 
within  certain  limits  jackass  or  stallion;  Moses  v.  United  States,  16 
App.  D.  C.  433,  50  L.  R.  A.  532,  act  of  Congress  declaring  emission  of 
thick,  dense  black  or  gray  smoke  or  cinders  from  stationary  engine  in 
District  of  Columbia  to  be  public  nuisance,  and  punishable,  is  valid 
exercise  of  police  power  of  Congress  over  this  District ;  Pish  v.  Chicago 
etc.  R.  Co.,  125  Minn.  386, 147  N.  W.  432,  building  of  fender  by  railroad 
company,  under  authority  of  Federal  government,  to  guide  water  craft 
through  drawbridge  interfering  with  riparian  owner's  unexercised  right 
to  build  wharf  was  not  arbitrary  destruction  of  tangible  property; 
St.  Louis  Gunning  Advertisement  Co.  v.  St.  Louis,  235  Mo.  147, 176, 179, 
137  S.  W.  942,  952,  953,  ordinance  regulating  height,  location,  and  ma- 
terial used  in  construction  of  billboards  was  valid  exercise  of  police 
power;  Helena  v.  Kent,  32  Mont.  289,  80  Pac.  260,  upholding  city  ordi- 
nance making  it  duty  of  occupant  of  premises  to  keep  sidewalk  free 
from  ice  and  snow;  King  v.  Davenport,  98  111.  316,  38  Am.  Rep.  96, 
where   regulation    establishing  fire  limits  and  preventing    repair    of 
wooden  buildings  within  limits  held  good;  Theilan  v.  Porter,  14  Lea, 
628,  52  Am.  Rep.  176,  holding  taxing  districts  could  abate  as  nuisances 
buildings  which  it  declared  unhealthy;  dissenting  opinion  in  Trustees 
etc.  of  Brookhaven  v.  Smith,  188  N.  Y.  98,  99, 11  Ann.  Gas.  1,  9  L.  R.  A. 
(K.  S.)  326,  80  N.  E.  674,  majority  holding  that  wharf  erected  by  up- 
land owner  over  tide-lands  belonging  to  town  without  consent  of  town 
was  not  a  nuisance. 

Purprestures,  what  are,  and  remedies  for  their  abatement.    Note, 
69  Ahl  St.  Rep.  276. 

Power  to  determine  what  is  a  nuisance.    Note,  16  Am.  Dec.  196. 


10  Wall.  497-607        NOTES  ON  U.  S.  REPORTS.  144 

What  are  public  nuisances.    Note,  107  Am.  St.  Rep.  221. 

Power  of  municipality  to  declare  what  is  a  nuisance.    Note,  120 
Am.  St.  Rep.  372,  377. 

Relative  rights  of  the  State  and  riparian  owners  in  navigable  waters. 
Note,  127  Am.  St.  Rep.  51,  52,  55. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Rep. 
546. 

State  or  municipal  regulations  of  laundries.    Note,  21  Ann.  Gas. 
976.. 

Municipality's  power  to  define,  prevent  and  abate  nuisance.    Note, 
.  36  L.  R.  A.  599,  607. 

Municipal  power  over  buildings  and  other  structures  as  nuisances. 
Note,  38  L.  R.  A.  165. 

Municipal  power  over  nuisances  relating  to  trade  or  business.  Note, 
38  L.  R.  A.  641. 

Municipal  power  over  nuisances  affecting  highways  and  waters. 
Note,  39  L.  R.  A.  684. 

Decisions  of  State  courts  are  binding  on  Federal  courts  only  when 
based  on  State  laws  fixing  rights  to  things  strictly  lntraterritorial,  or  which 
fix  rules  of  property. 

Approved  in  The  Golden  Rod,  197  Fed.  834,  rights  of  riparian  owner 
in  wharf  extending  into  navigable  water  are  governed  by  State  laws,  and 
decisions  of  State  court  will  be  followed  by  Federal  courts;  Donovan- 
Hopka-Ninneman  Co.  v.  Hope  Lumber  Mfg.  Co.,  194  Fed.  648,  115 
C.  C.  A.  1,  riparian  owner  upon  navigable  waters  in  Idaho  takes  title  to 
thread  of  stream,  subject  to  public  right  of  navigation;  Kuhn  v.  Fair- 
mont Coal  Co.,  66  W.  Va.  711, 179  Fed.  197, 102  C.  C.  A.  457,  66  W.  Va. 
722,  Federal  court  adopts  State  court's  construction  of  deed,  that  right 
given  to  remove  coal  did  not  imply  reserved  right  of  subjacent  support; 
Hollingsworth  v.  Parish  of  Tanses,  4  Woods,  284,  holding  contra  to  State 
court  that  constructing  a  levee  on  private  lands  was  a  taking  by  eminent 
domain;  Chisholm  v.  Caines,  67  Fed.  294,  holding  State  court  has  not 
final  power  of  determining  whether  a  stream  within  its  boundary  is 
navigable;  Nelson  v.  Madison,  3  Biss.  253,  Fed.  Cas.  10,110,  following 
Federal  decisions  on  common-law  question. 

Distinguished  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  364,  54  L.  Ed. 
236,  30  Sup.  Ct.  140,  Federal  court  is  not  bound  by  decision  of  Stato 
court  rendered  after  deed  involved  in  case  in  Federal  court  was  made 
and  after  injury  was  sustained,  holding  there  was  implied  reservation  in 
deed  conveying  subsurface  coal  to  leave  support  for  surface. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  418. 

Injunction  restraining  a  taking  of  property  for  public  use  without 
compensation,  will  be  granted  upon  showing  a  capricious  laying  out  of  dock 
lines  by  a  municipality  which  further  seeks  to  condemn  plaintiff's  wharf 
as  interfering  with  the  lines  established. 

Approved  in  Roanoke  v.  Boiling,  101  Va.  187,  43  S.  E.  344,  enjoining 
officers  of  city  refusing  to  permit  repair  of  wooden  building  partially 
destroyed  by  fire ;  Bristol  Door  etc.  Co.  v.  Bristol,  97  Va.  307,  75  Am.  St. 
Rfp.  784,  33  S.  E.  589,  restraining  destruction  of  building  as  nuisance  on 
account  of  uses  to  which  devoted;  Wheeling  etc.  R.  R.  Co.  v.  Town  of 
Triadelphia,  58  W.  Va.  509,  52  S.  E.  508,  enjoining  forfeiture  of  street 
railway  franchise  for  alleged  failure  to  perform  conditions;  Chicago  v. 
Van  Ingen,  152  111.  634,  635,  43  Am.  St.  Rep.  291,  292,  38  N.  E.  896, 
where  city  officials  restrained  from  removing  a  dock  not  an  obstruction 
in  fact;  Morrill  v.  St.  Anthony  Falls  Water-Power  Co.,  26  Minn.  226, 
37  Am.  Rep.  401,  2  N.  W.  845,  where  owner  of  stream  enjoined  from  de- 
priving inferior  riparian  proprietor  of  water  power ;  Smith  v.  Rochester, 
92  N.  Y.  473,  44  Am.  Rep.  394,  where  city  restrained  from  diverting 
waters  of  lake  for  a  water  supply  to  city,  to  the  injury  of  riparian  rights 
on  outlet  of  lake ;  Manchester  Cotton  Mills  v.  Manchester,  25  Gratt.  833. 
where  injunction  granted,  restraining  city  till  title  determined. 

Distinguished  in  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  438,  refusing 
injunction  to  restrain  filling  to  harbor  lines  properly  established ;  Harlan 
v.  Paschall,  5  Del.  Ch.  456,  refusing  injunction  to  restrain  contiguous 
riparian  owner  from  building  beyond  wharf  lines. 

Constitutionality  of  State  regulation  of  interstate  commerce.  Note, 
27  Am.  St.  Rep.  651. 

Miscellaneous.  Cited  in  Matheny  v.  Aiken,  68  S.  C.  177,  47  S.  E.  61, 
city  is  corporate  entity  capable  of  being  sued. 

10  Wall.  507-511,  19  L.  Ed.  1028,  MESSENGER  v.  MASON. 

Twenty-fifth  section  of  Judiciary  Act  makes  no  provision  for  a  writ  of 
error  to  oring  up  a  decision  of  a  State  court  upholding  a  territorial  law 
claimed  to  have  been  passed  In  contravention  of  the  Constitution. 

Approved  in  Saginaw  Gas-Light  Co.  v.  Saginaw,  28  Fed.  532,  dictum 
that  court  had  no  jurisdiction  of  an  appeal  where  claimed  that  a  terri- 
torial law  impaired  obligation  of  a  contract. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  526. 

VII— 10 
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To  sustain  Supreme  Court's  jurisdiction  on  error  to  State  court,  it  is 
too  definite  to  state  merely  that  a  certain  law  was  in  conflict  with  Consti- 
tution of  United  States,  and  treaties  and  laws  thereof. 

Approved  in  Edwards  v.  Elliott,  21  Wall.  549,  22  L.  Ed.  490,  where 
certificate  stated  merely  that  State  lien  law  was  invalid  and  unconsti- 
tutional. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
37. 

10  Wall.  511-515, 19  L.  Ed.  997,  MISSISSIPPI  ETC.  E.  E.  CO.  ▼.  McCLTJEE. 
Constitution  of  a  State  is  a  law  within  the  provision  of  article  I,  sec- 
tion 10,  of  the  Federal  Constitution  concerning  the  impairment  of  contracts. 
Approved  in  New  Orleans  Water- Works  Co.  v.  Louisiana,  185  U.  S. 
351,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  holding  forfeiture  of  corporation's 
charter  for  abuse  of  privilege  not  raising  of  Federal  question;  Swanson 
v.  City  of  Ottumwa,  131  Iowa,  549,  9  Ann.  Gas.  1117,  5  L  R.  A.  (N.  S.) 
860,  106  N.  W.  13,  change  of  judicial  decision  is  not  promulgation  of 
new  law,  and  does  not  impair  contract  allowing  city  to  issue  negotiable 
bonds  under  former  decisions;  German  Ins.  Co.  y.  Commonwealth,  141 
Ky.  611, 133  S.  W.  795,  constitutional  provision  prohibiting  corporations 
from  holding  real  estate,  not  needed  in  business,  for  more  than  five  years 
did  not  impair  charter  rights  of  insurance  company ;  Clarksburg  Electric- 
Light  Co.  v.  Clarksburg,  47  W.  Va.  747,  35  S.  E.  997,  holding  decision  of 
State  court  as  to  validity  of  contract  binding  on  Federal  court;  New 
Orleans  Gas  Light  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  672,  29 
L.  Ed.  524,  6  Sup.  Ct.  264,  holding  that  it  was  an  impairment  of  an  obli- 
gation to  pass  a  constitutional  provision  taking  away  exclusive  privi- 
leges from  a  gas  company ;  Moore  v.  New  Orleans,  32  La.  Ann.  747,  hold- 
ing constitutional  provision  limiting  municipal  indebtedness  did  not 
apply  to  existing  obligations ;  State  v.  Hickman,  9  Mont.  379,  8  L.  R.  A. 
405,  23  Pac.  743,  where  constitutional  provision  fixing  official  salaries 
held  a  "law"  appropriating  them;  Lehigh  Valley  Ry.  Co.  v.  McFarlan, 
31  N.  J.  Eq.  723,  holding  that  right  to  take  private  property  for  public 
use,  granted  to  a  railway  corporation  by  one  Constitution,  could  not  be 
impaired  by  a  later  one;  Powell  v.  City  of  Madison,  107  Ind.  115,  8 
N.  E.  35,  construing  the  constitutional  provision  as  of  prospective  opera- 
tion; Stevenson  v.  Payne,  109  Mass.  382,  Houston  etc.  Ry.  Co.  v.  Kuech- 
ler,  36  Tex.  434,  Brownsville  v.  Basse,  36  Tex.  501,  Knox  v.  Exchange 
Bank,  12  Wall.  383,  20  L.  Ed.  415,  and  Storrie  v.  Cortes,  90  Tex.  288,  35 
L.  R.  A.  668,  38  S.  W.  156,  all  holding  contract  not  impaired  by  a  judg- 
ment failing  to  enforce  it;  Shreveport  v.  Cole,  129  U.  S.  42,  32  L.  Ed. 
591,  9  Sup.  Ct.  213,  arguendo;  dissenting  opinion  in  Louisiana  v.  Jumel, 
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107  U.  S.  760,  27  L.  Ed.  465,  2  Sup.  Ct.  169,  majority  holding  that  a  con- 
stitutional amendment  impairing  obligation  to  which  State  is  a  party 
cannot  be  questioned  in  a  Federal  court ;  Camblos  v.  Railroad,  4  Fed.  Cas. 
1106,  arguendo. 

Distinguished  in  Grand  Lodge  v.  New  Orleans,  44  La.  Ann.  666,  11 
South.  151,  holding  that  a  tax  exemption  to  an  eleemosynary  institution 
is  not  a  contract  impaired  by  a  subsequent  withdrawal  of  the  privilege. 

Contracts  cannot  be  impaired  by  laws  passed  prior  to  their  execution. 

Approved  in  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  392,  30  L.  Ed. 
1060,  7  Sup.  Ct.  919,  where  water  company  claimed  that  an  exclusive 
right,  under  act  of  1874,  was  impaired  by  act  of  1867,  giving  the  borough 
the  right  to  supply  its  own  water ;  Central  Land  Co.  v.  Laidley,  159  U.  S. 
112,  40  L.  Ed.  95,  16  Sup.  Ct.  83,  where  a  statute  affecting  contract  was 
claimed  to  have  been  misconstrued  by  the  State  court ;  to  same  effect  in 
Turner  v.  Wilkes  County  Commrs.,  173  U.  S.  464,  43  L.  Ed.  769, 19  Sup. 
Ct.  465. 

Distinguished  in  University  v.  People,  99  U.  S.  320,  25  L.  Ed.  388, 
where  a  subsequent  State  Constitution  held  to  impair  contract  rights 
granted  by  a  previous  «one;  Commissioners  v.  Colorado  Seminary,  12 
Colo.  499,  21  Pac.  491,  and  Mobile  etc.  Ry.  Co.  v.  Tennessee,  153  U.  S. 
492,  38  L.  Ed.  796,  14  Sup.  Ct.  970,  holding  that  Federal  courts  can  re- 
view State  court's  decision  that  a  certain  statute  is  not  a  contract ;  West- 
erly Water- Works  Co.  v.  Westerly,  75  Fed.  190,  where  town  having 
option  by  statute  to  build  waterworks  or  to  contract  for  water,  con- 
tracted for  same,  and  subsequently  started  to  build  its  own  plant,  held, 
the  building  of  its  own  plant  was  impairing  the  obligation  of  its  contract. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Cas.  93. 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  R.  A.  647. 

Where  counsel  on  appeal  waives  consideration  of  all  questions  save  a 
particular  one,  the  court  will  not  extend  its  examination  beyond  this  point. 
Approved  in  Klinger  v.  State,  13  Wall.  263,  20  L.  Ed.  637,  holding 
that  if  a  valid  ground  for  decision  of  State  court  appears,  it  will  be  pre- 
sumed that  decision  was  based  on  that  ground;  to  same  effect  in  Bacon 
v.  Texas,  163  U.  S.  221,  41  L.  Ed.  138,  16  Sup.  Ct.  1029. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529. 

Miscellaneous.  Cited  as  illustrating  difference  in  powers  of  Federal 
court  in  reviewing  State  and  Federal  decisions  in  dissenting  opinion  in 
McCullough  v.  Virginia,  172  U.  S.  130,  43  L.  Ed.  391,  19  Sup.  Ct.  144. 
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10  Wall.  516-618,  19  L.  Ed.  981,  OODDINOTON  y.  EKJHAEDSON. 

Special  findings  are  necessary  for  review  on  appeal  under  act  of  March 
3,  1865,  and  Supreme  Court  will  refuse  to  review  cases  whore  judge  finds 
generally,  and  record  shows  merely  mass  of  evidence  on  which  general 
J  finding  is  based. 

Approved  in  Hosier  v.  Ireland,  219  Fed.  491,  135  C.  C.  A.  201,  where 
there  were  no  objections  to  evidence  or  request  for  findings  of  fact,  find- 
ing of  court  sitting  as  jury  could  not  be  reviewed  on  writ  of  error ;  Olcott 
v.  Ennis-Calvert  Compress  Co.,  114  Fed.  909,  52  C.  C.  A.  527,  refusing 
to  review,  jury  waived  lower  /court,  stating  facts  same  as  certain  case 
wherein  ultimate  facts  intermingled  with  conclusions  of  law ;  The  Abbots- 
ford,  98  U.  S.  443,  25  L.  Ed.  169,  construing  language  in  the  act  of  1875 
similar  to  that  of  the  act  of  1865 ;  Baltimore  etc.  Ry.  Co.  v.  Trustees  of 
Church,  91  U.  S.  133,  23  L.  Ed.  262,  holding  certain  affidavits  could  be 
made  a  part  of  the  record  only  by  special  finding;  Merchants'  Mut.  Ins. 
Co.  v.  Folsom,  18  Wall.  248,  250,  21  L.  Ed.  833,  holding  court  not  re- 
quired to  make  a  special  finding;  Martinton  v.  Fairbanks,  112  U.  S.  675, 
28  L.  Ed.  864,  5  Sup.  Ct.  323,  following  rule ;  Springfield  Fire  etc.  Ins. 
Co.  v.  Sea,  21  Wall.  161,  22  L.  Ed.  512,  holding  that  exceptions  allowed 
by  lower  court  must  cover  specific  evidence  and  not  the  whole  record; 
Blair  v.  Allen,  3  Dill.  108,  Fed.  Cas.  1483,  holding  the  act  of  1865  not 
to  apply  to  District  Courts;  Lynch  v.  Grayson,  7  N,  M.  40,  32  Pac.  153, 
holding  in  similar  statutes  that  the  court  will  refuse  to  review  the  evi- 
dence to  determine  its  sufficiency. 

10  Wall.  519-537,  19  L.  Ed.  1002,  BBOBST  v.  BROOK. 

On  appeal,  an  erroneous  ruling  of  lower  court  will  not  be  reviewed  un- 
less material  to  merits  as  finally  made  out  at  the  trial. 

Approved  in  Cunningham  v.  Springer,  204  U.  S.  655,  9  Ann.  Oas.  897, 
51  L.  Ed.  665,  27  Sup.  Ct.  301,  plaintiff,  not  objecting  below  to  instruc- 
tions of  judge  limiting  expert  evidence,  cannot  claim  on  appeal  that  it 
was  admissible  for  broader  purposes;  Robinson  v.  Denver  City. Tramway 
Co.,  164  Fed.  177,  90  C.  C.  A.  160,  errors  in  charge  to  jury  not  preju- 
dicing unsuccessful  party  may  be  disregarded;  Washburn-Crosby  Co.  v. 
William  Johnston  &  Co.,  125  Fed.  274,  60  C.  C.  A.  187,  holding  where 
verdict  necessarily  based  upon  finding  defendant  not  negligent,  error  in 
rulings  not  prejudicial  to  plaintiff;  Strinker  v.  Ray  Consol.  Copper  Co., 
16  Ariz.  243,  141  Pac.  742,  in  action  against  copper  company  for  injury 
to  foreman  of  structural  steel  gang  caused  by  hoist  engineer,  whether 
foreman  and  hoist  engineer  were  fellow-servants  was  question  of  fact 
for  jury;  Hobson  v.  New  Mexico  etc.  R.  R.,  2  Ariz.  186,  11  Pac.  552, 
holding  where  instruction  as  to  liability  of  railroad  for  injury  of  team- 
ster was  basis  of  fellow  service  was  correct,  no  -other  error  ( was  rever- 
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sible;  King  v.  King,  155  Mo.  425,  56  S.  W.  539,  refusing,  to  reverse  evi- 
dence sustaining  no  other  finding;  Cunningham  v.  Springer,  13  N.  M. 
289,  82  Pac.  239,  where  jury  found  attorney  was  to  receive  definite 
amount,  and  had  been  fully  paid  for  services,  exclusion  of  evidence  as 
to  value  of  services  and  value  of  property  in  litigation  was  harmless; 
Nilsson  v.  Martinson,  72  Wash.  289, 130  Pac.  107,  where  plaintiff,  under 
facts,  could  not  recover  in  any  event,  court  will  not  reverse  judgment 
for  defendants  for  error  in  instructions ;  Decatur  Bank  v.  St.  Louis  Bank, 
21  Wall.  301,  22  L.  Ed.  .562,  where  there  was  error  in  charge  to  jury; 
McLemore  v.  Louisiana  State  Bank,  91  U.  S.  28,  23  L.  Ed.  196,  Mobile 
etc.  Ry.  Co.  v.  Jurey,  111  U.  S.  593,  28  L.  Ed.  531,  4  Sup.  Ct.  57,  Chicago 
etc.  Ry.  Co.  v.  Ross,  112  U.  S.  395,  28  L.  Ed.  794,  5  Sup.  Ct.  193,  Tua  v. 
Carriere,  117  U.  S.  210,  29  L.  Ed.  858,  6  Sup.  Ct.  786,  Fulkerson  v. 
Holmes,  117  U.  S.  401,  29  L.  Ed.  919,  6  Sup.  Ct.  786,  West  v.  Camden, 
135  U.  S.  521,  34  L.  Ed.  258,  10  Sup.  Ct.  841,  Williams  v.  Mitchell,  112 
Mo.  315,  20  S.  W.  651,  Clough  v.  Holden,  115  Mo.  364,  Macfarland  v. 
Heim,  127  Mo.  336,  48  Am.  St.  Rep.  632,  29  S.  W.  1032,  Greer  v.  Lafay- 
ette Co.  Bank,  128  Mo.  575,  30  S.  W.  323,  Von  de  Veld  v.  Judy,  143  Mo. 
368,  44  S.  W.  1122,  Mansnr-Tebbetts  Implement  Co.  v.  Ritchie,  143  Mo. 
609,  45  S.  W.  640,  Johnson  v.  Northern  Pacific  Ry.  Co.,  1  N.  D.  364,  48 
N.  W.  230,  all  to  same  effect;  Bean  v.  Conway  Savings  Bank,  64  N.  H. 
352,  10  Atl.  819,  where  a  proper  judgment  erroneously  signed  out  of 
term  time;  dissenting  opinion  in  Cahill  v.  Chicago  etc.  Ry.,  74  Fed.  295, 
20  C.  C.  A.  184,  majority  holding  where  error  appears  court  will  return 
for  new  trial,  though  some  evidence  to  sustain  judgment  on  different 
theory ;  Penn  v.  Ingles,  82  Va.  73,  arguendo. 

As  between  mortgagor  and  mortgagee,  legal  title  is  in  latter,  and 
former  has  mere  equitable  right  to  redeem  within  a  limited  period. 

Approved  in  McCague  v.  Eller,  77  Neb.  535,  124  Am.  St.  Rep.  863,  110 
N.  W.  319,  right  of  redemption  of  real  property  from  mortgage  debt  and 
right  to  extinguish  that  right  by  judicial  foreclosure  are  reciprocal; 
Waterman  v.  McKenzie,  138  U.  S.  259,  84  L.  Ed.  927,  11  Sup.  Ct.  336, 
where  mortgagee  of  patent  held  entitled  to  bring  bill  against  infringer; 
Bryan  v.  Kales,  162  U.  S.  415,  40  L.  Ed.  1022,  16  Sup.  Ct.  803,  where 
mortgagor  failed  to  maintain  ejectment  against  mortgagee  in  possession, 
though  offering  to  show  that  foreclosure  was  defective ;  Bryan  v.  Braius, 
162  U.  S.  418,  40  L.  Ed.  1023,  16  Sup.  Ct.  804,  and  Johnson  v.  Sandhoff, 
30  Minn.  200,  14  N.  W.  891,  to  same  effect ;  Savings  &  Loan  Society  v. 
Multnomah  County,  169  U.  S.  430,  42  L.  Ed.  806,  18  Sup.  Ct.  396,  hold- 
ing a  tax  on  interest  of  foreign  mortgagee  in  lands  in  State  not  uncon- 
stitutional; In  re  May,  16  Fed.  Cas.  1208,  holding  head  of  family  owning 
mortgaged  real  estate,  after  condition  broken,  is  not  the  owner  of  a 
homestead;  Mutual  Life  Ins.  Co.  v.  Doherty,  75  Fed.  952,  where  mort- 
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gage  given  under  an  assumed  name;  Chase  v.  Driver,  92  Fed.  785,  34 
C.  C.  A.  668,  holding  mortgagee  entitled  to  possession  during  pendency 
of  motion  to  resell;  Huguley  Mfg.  Co.  v.  Galeton  Cotton  Mills,  94  Fed. 
270,  36  C.  C.  A.  236,  and  Allen  v.  Everly,  24  Ohio  St.  114,  to  same  effect. 
Distinguished  in  Steams-Roger  Mfg.  Co.  v.  Aztec  Gold  Min.  &  Mill. 
Co.,  14  N.  M.  331,  93  Pac.  713,  mortgagee  has  no  such  interest  in  real 
estate  upon  which  mechanic's  lien  is  claimed  as  to  compel  him  to  post 
notice  as  required  by  law ;  Semple  v.  Bank,  5  Sawy.  101,  Fed.  Cas.  12,659, 
where  mortgage  treated  as  a  lien  for  debt  not.  affecting  title  till  fore- 
closed; Moulton  v.  Leighton,  33  Fed.  144,  holding  ejectment  did  not 
lie,  as  settlement  of  mortgage  required  an  accounting,  an  equitable  pro- 
ceeding. 

Nature  of  mortgagor's  estate  at  common  law,  and  the  remedies 
available  by  him  to  recover  possession  or  otherwise  obtain  his 
rights  by  suit  or  action.    Note,  7  Am.  St.  Rep.  32,  33. 

Mortgagor  cannot  bring  ejectment  against  mortgagee  in  possession. 
Approved  in  Wilkes  v.  Wilkes,  18  App.  D.  C.  97,  where  deed  of  trust 
to  secure  indebtedness  reserved  right  of  grantor  to  remain  in  possession, 
heirs  cannot  maintain  action  of  ejectment  against  widow;  Beyer  v. 
Le  Fevre,  17  App.  D.  C.  249,  equity  could  remove  impediment  to  right 
of  heir  to  maintain  action  of  ejectment  to  recover  land  devised  by  will, 
where  deceased  owned  mere  equity  of  redemption. 

Where  several  adjoining  tracts  of  land  are  acquired  by  mortgagor  as  a 
single  tract  and  mortgaged  by  him  as  an  entire  body  of  land,  the  possession 
of  the  mortgagee,  though  actually  of  but  a  single  of  the  several  tracts,  ex- 
tends by  construction  to  whole  property  mortgaged. 

Approved  in  Smith  v.  Gale,  144  U.  S.  526,  36  L.  Ed.  527,  12  Sup.  Ct. 
679,  where  but  a  small  portion  cultivated,  yet  constructive  possession 
of  whole  tract. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1194. 

There  is  no  presumption  from  lapse  of  time  without  foreclosure  that 
mortgagor  has  redeemed,  where  mortgagee  has  been  in  possession,  and  it 
appears  that  mortgagor  and  his  assignee  have  both  been  declared  insolvent 
during  the  period. 

Approved  in  Allen  v.  Everly,  24  Ohio  St.  Ill,  where  presumption  of 
payment  repelled  by  evidence. 

State  claims.    Note,  2  Am.  St.  Rep.  804. 

Mortgage  sale,  though  irregular,  passes  title  of  mortgagee  requesting 
the  sale,  he  having  furnished  the  funds  to  the  purchaser,  who  subsequently 
conveys  to  him. 
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Approved  in  Chesapeake  Beach  Ry.  Co.  v.  Washington  etc.  R.  R.  Co., 
199  U.  S.  251,  60  L.  E<L  178,  26  Sup.  Ct  25,  deed  from  trustee  in  mort- 
gage conveys  whatever  title  he  had,  though  it  recites  foreclosure  decree ; 
Equitable  Mortgage  Co.  v.  Gray,  68  Kan.  102,  74  Pao.  615,  mortgage 
foreclosure  purchaser  is  subrogated  to  mortgagee's  rights;  Davis  v. 
Gaines,  104  U.  S.  406,  26  L.  Ed.  764,  holding  purchaser  at  void  judicial 
sale  subrogated  to  right  of  judgment  creditor;  Bryan  v.  Braius,  162  U.  S. 
418,  40  L.  Ed.  1023,  16  Sup.  Ct.  804,  and  Meher  v.  Cole,  50  Ark.  365, 
7  Am.  St  Rep.  103,  7  S.  W.  452,  to  same  effect;  Gibson  v.  Lyon,  115 
U.  S.  447,  29  L.  Ed.  442,  6  Sup.  Ct.  132,  where  one  holding  under  gran- 
tee of  irregular  sale  held  estopped  to  set  up  irregularity;  Jordan  v. 
Sayre,  29  Fla.  115,  10  South.  827,  holding  grantee  at  void  judicial  sale 
obtained  mortgagee's  interest  and  could  foreclose;  Dutcher  v.  Hobby, 
86  Ga.  201,  22  Am.  St.  Rep.  445,  10  L.  R.  A.  473,  12  S.  E.  356,  holding 
purchaser  at  void  sale  assignee  of  mortgagee's  interest;  Bruschke  v. 
Wright,  166  HI.  195,  57  Am.  St.  Rep.  13,  46  N.  E.  818,  where  purchaser 
subrogated  to  mortgagee's  right  under  decree;  Curtis  v.  Gooding,  99 
Ind.  51,  Clark  v.  Wilson,  56  Miss.  756,  Morrell  v.  Miller,  28  Or.  370, 
45  Pac.  247,  Brewer  v.  Nash,  16  R.  I.  462,  27  Am.  St.  Rep.  752,  17  Atl. 
858,  Fulton  v.  Johnson,  24  W.  Va.  115,  Stone  v.  Heirs,  1  Posey,  614, 
615,  and  Muir  v.  Berkshire,  52  Ind.  152,  to  same  effect ;  Ray  v.  Detchon, 
79  Ind.  60,  where  purchasers'  grantee  has  same  right  of  subrogation; 
Deck  v.  Whitman,  96  Fed.  886,  discussing  foreclosure  sales;  Lackett  v. 
Rumbaugh,'  45  Fed.  32,  where  judgment  held  valid  though  defendant 
filed  no  plea  or  answer. 

Distinguished  in  dissenting  opinion  in  Jennings  v.  Parr,  51  S.  C.  212, 
28  S.  E.  83,  majority  holding  that  where  mortgagee  purchased  at  void 
sale  he  holds  by  his  original  rights  and  not  through  the  sale. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  R.  A. 

51. 
Right  of  one  in  possession  claiming  under  void  foreclosure.    Note, 

40  L.  R.  A.  (N.  S.)  839. 

Holder  of  a  bare  equity  of  redemption  cannot  obtain  relief  after  wait- 
ing twenty  years  and  after  the  mortgagee's  grantees  have  spent  many  mil- 
lions in  improvement.  / 

Approved  in  Flack  v.  Braman,  45  Tex.  Civ.  479,  101  S.  W.  540,  where 
foreclosure  of  mortgagor's  estate  was  by  sale  on  execution  instead  of 
proceedings  in  probate,  heirs  were  estopped,  after  sixty  years,  to  claim 
right  to  redeem.. 

Discharge  of  securities  by  release  of  debt.    Note,  18  E.  R.  0.  576. 

Miscellaneous.  Cited  in  Compton  v.  Jesup,  68  Fed.  305,  15  C.  C.  A. 
397. 
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10  Wall.  537-640, 19  L.  Ed.  1007,  BETHAiL  v.  DEMABET. 

Authority  of  State  court  to  determine  its  case  is  not  the  authority 
referred  to  in  judiciary  act,  conferring  jurisdiction  on  Federal  Supreme 
Court,  where  authority  exercised  under  States  is  drawn  in  question. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Newell,  198  U.  S.  579, 
49  L.  Ed.  1171,  25  Sup.  Ct.  801,  following  rule;  French  v.  Taylor, 
199  U.  S.  277,  50  L.  Ed.  192,  26  Sup.  Ct.  76,  State  decision  that 
formalities  required  by  tax  laws  were  fully  observed  does  not  pre- 
sent Federal  question;  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S. 
486,  48  L.  Ed.  271,  24  Sup.  Ct.  132,  upholding  decision  of  State's 
highest  court  denying  to  carrier  right  to  limit  liability  for  loss ;  dissent- 
ing opinion  in  Tullock  v.  Mulvane,  184  U.  S.  522,  46  L.  Ed.  670,  22  Sup. 
Ct.  382,  court  holding  claim  of  immunity  from  attorney's  fees  under 
injunction  bond  presented  Federal  question;  Cousin  v.  Generes,  154 
U.  S.  582,  20  L.  Ed.  240,  14  Sup.  Ct.  1199,  following  rule ;  West  Tennes- 
see Bank  v.  Citizens'  Bank  of  Louisiana,  13  Wall.  433,  14  Wall.  10,  20 
L.  Ed.  515,  where  moneys  sought  to  be  recovered  were  notes  of  rebel 
government  and  State  court  held  against  plaintiff ;  Snow  v.  United  States, 
118  U.  S.  353,  30  L.  Ed.  209,  6  Sup.  Ct.  1063,  refusing  to  review  judg- 
ments of  territorial  court,  rendered  on  convictions  under  Federal  statute 
for  cohabiting  with  more  than  one  woman;  Saginaw  Gas-Light  Co.  v. 
Saginaw,  28  Fed.  533,  arguendo.  N 

Decision  of  State  court,  declaring  notes  and  mortgages  nullities  on 
ground  that  Confederate  currency,  which  constituted  consideration,  was 
Illegal,  is  not  repugnant  to  Constitution. 

Approved  in  Cousin  v.  Generes,  154  U.  S.  582,  20  L.  Ed.  240,  14  Sup. 
Ct.  1199,  West  Tennessee  Bank  v.  Citizens'  Bank  of  Louisiana,  13  Wall. 
433,  14  Wall.  10,  20  L.  Ed.  516,  where  moneys  deposited  and  collected 
were  notes  of  the  rebel  government;  Delmas  v.  Merchants'  Ins.  Co.,  14 
Wail.  666,  20  L.  Ed.  759,  and  Stevenson  v.  Williams,  19  Wall.  577,  22 
L.  Ed.  164,  both  holding  case  not  reviewable  on  simple  ground  that  de- 
cision held  contract  void  because  consideration  was  Confederate  money; 
Rockhold  v.  Rockhold,  92  U.  S.  130,  23  L.  Ed.  507,  holding  decision  by 
State  court  that  trustee  was  not  liable  for  payment  to  Confederate 
authority,  under  military  orders,  not  reviewable;  New  York  etc.  Ins. 
Co.  v.  Hendren,  92  U.  S.  287,  23  L.  Ed.  710,  holding  appeal  from  decision 
on  effect  of  sectional  civil  war  upon  contract  of  insurance  presented 
no  Federal  question ;  United  States  v.  Thompson,  93  U.  S.  589,  23  L.  Ed. 
983,  dismissing  appeal  by  United  States  from  decision  of  State  court 
against  it  respecting  a  claim;  Bank  of  Old  Dominion  v.  McVeigh,  98 
U.  S.  333,  25  L.  Ed.  Ill,  refusing  to  review  State  decision,  founded  on 
general  principles  of  law,  as  to  liability  of  indorser  remaining  within 
Confederate  lines;  Chicago  etc.  R.  R.  Co.  v.  Wiggins  Ferry  Co.,  119 
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U.  S.  624,  30  L.  Ed.  623,  7  Sup.  Ct.  402,  holding  decision  of  State  court, 
holding  contract  not  contrary  to  public  policy,  not  reviewable;  New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar  Refining  Co.,  126  U.  S. 
33,  34,  31  L.  Ed.  613,  8  Sup.  Ct.  749,  denying  jurisdiction  of  appeal  from 
decision  of  State  court,  based  on  general  law,  construing  charter  of 
company  and  license  to  another;  Winona  etc.  R.  R.  Co.  v.  Plain  view, 
143  U.  S.  393,  36  L.  Ed.  200,  12  Sup.  Ct.  638,  holding  State  decision  de- 
claring county  bonds  invalid,  under  existing  Constitution,  not  revisable ; 
Stevenson  v.  Payne,  109  Mass.  381,  holding  contracts  for  loan  of  Con- 
federate money  void. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  266,  268. 

10  Wall.  541-543,  19  L.  Ed.  981,  EX  PARTE  GRAHAM. 

Federal  Supreme  Court  can  Issue  writ  of  prohibition  to  District  Courts 
when  proceeding  as  Courts  of  Admiralty,  but  confiscation  proceedings  under 

act  of  1862  are  not  within  that  category. 

*™\ 

Approved  in  Ex  parte  Waples,  154  U.  S.  579,  38  L.  Ed.  1088,  14  Sup. 
Ct.  1214,  following  rule. 

Writ  of  prohibition.    Note,  111  Am.  St.  Rep.  934. 

Miscellaneous.  Cited  in  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  112, 
24  Sup.  Ct.  27,  refusing  writ  of  prohibition  where  cause  finished. 

10  Wall.  543-553,  19  L.  Ed.  1043,  BALTIMORE  v.  BALTIMORE  ETC.  R.  R. 
CO. 

Stipulation,  in  mortgage  by  railroad  to  city  to  secure  bond  issue,  that 
railroad  would  pay  "all  expenses  incidental  to  issue,"  did  not  cover  income 
tax  imposed  by  United  States,  and  city  should  pay  it. 

Approved  in  dissenting  opinion  in  Taylor  v.  Insurance  Co.  of  North 
America,  25  Okl.  105,  106,  116,  105  Pac.  359,  363,  majority  holding  that 
insurance  company  could  not  cancel  policy  by  giving  notice  to  assured 
without  returning  unearned  premium. 

City  cannot  raise  question  of  legality  of  tax,  under  excise  law  of  1862, 
in  suit  against  railroad  to  recover  tax  withheld  by  it  according  to  law,  and 
paid  under  protest  and  with  notice  to  city  of  its  enforcement,  and  city 
should  have  tested  legality  by  proceedings  provided  by  law. 

Approved  in  United  States  v.  Hodson,  26  Fed.  Cas.  338,  holding  author- 
ity of  assessor  to  increase  assessment  is  judicial ;  United  States  v.  Myers, 
3  Hughes,  245,  Fed.  Cas.  15,846,  holding  decision  of  commissioner  of 
internal  revenue  not  conclusive  of  correctness  of  assessment. 
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10  Wall.  687-640, 19  L.  Ed.  1007,  BETHALL  v.  DEMABBT. 

Authority  of  State  court  to  determine  its  case  is  not  the  authority 
referred  to  in  judiciary  act,  conferring  jurisdiction  on  Federal  Supreme 
Court,  where  authority  exercised  under  States  is  drawn  in  question. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Newell,  198  U.  S.  579, 
49  L.  Ed.  1171,  26  Sup.  Ct.  801,  following  rule;  French  v.  Taylor, 
199  U.  S.  277,  50  L.  Ed.  192,  26  Sup.  Ct.  76,  State  decision  that 
formalities  required  by  tax  laws  were  fully  observed  does  not  pre- 
sent Federal  question;  Pennsylvania  R.  R.  Co.  v.  Hughes,  191  U.  S. 
486,  48  L.  Ed.  271,  24  Sup.  Ct.  132,  upholding  decision  of  State's 
highest  court  denying  to  carrier  right  to  limit  liability  for  loss ;  dissent- 
ing opinion  in  Tullock  v.  Mulvane,  184  U.  S.  522,  46  L.  Ed.  670,  22  Sup. 
Ct.  382,  court  holding  claim  of  immunity  from  attorney's  fees  under 
injunction  bond  presented  Federal  question;  Cousin  v.  Generes,  154 
U.  S.  582,  20  L.  Ed.  240,  14  Sup.  Ct.  1199,  following  rule;  West  Tennes- 
see Bank  v.  Citizens'  Bank  of  Louisiana,  13  Wall.  433,  14  Wall.  10,  20 
L.  Ed.  515,  where  moneys  sought  to  be  recovered  were  notes  of  rebel 
government  and  State  court  held  against  plaintiff;  Snow  v.  United  States, 
118  U.  S.  353,  30  L.  Ed.  209,  6  Sup.  Ct.  1063,  refusing  to  review  judg- 
ments of  territorial  court,  rendered  on  convictions  under  Federal  statute 
for  cohabiting  with  more  than  one  woman;  Saginaw  Gas-Light  Co.  v. 
Saginaw,  28  Fed.  533,  arguendo.  x 

Decision  of  State  court,  declaring  notes  and  mortgages  nullities  on 
ground  that  Confederate  currency,  which  constituted  consideration,  was 
illegal,  is  not  repugnant  to  Constitution. 

Approved  in  Cousin  v.  Generes,  154  U.  S.  582,  20  L.  Ed.  240,  14  Sup. 
Ct.  1199,  West  Tennessee  Bank  v.  Citizens'  Bank  of  Louisiana,  13  Wall. 
433,  14  Wall.  10,  20  L.  Ed.  515,  where  moneys  deposited  and  collected 
were  notes  of  the  rebel  government;  Delmas  v.  Merchants'  Ins.  Co.,  14 
Wall.  666,  20  L.  Ed.  759,  and  Stevenson  v.  Williams,  19  Wall.  577,  22 
L.  Ed.  164,  both  holding  case  not  reviewable  on  simple  ground  that  de- 
cision held  contract  void  because  consideration  was  Confederate  money ; 
Rockhold  v.  Rockhold,  92  U.  S.  130,  23  L.  Ed.  507,  holding  decision  by 
State  court  that  trustee  was  not  liable  for  payment  to  Confederate 
authority,  under  military  orders,  not  reviewable;  New  York  etc.  Ins. 
Co.  v.  Hendren,  92  U.  S.  287,  23  L.  Ed.  710,  holding  appeal  from  decision 
on  effect  of  sectional  civil  war  upon  contract  of  insurance  presented 
no  Federal  question;  United  States  v.  Thompson,  93  U.  S.  589,  23  L.  Ed. 
983,  dismissing  appeal  by  United  States  from  decision  of  State  court 
against  it  respecting  a  claim;  Bank  of  Old  Dominion  v.  McVeigh,  98 
U.  S.  333,  25  L.  Ed.  Ill,  refusing  to  review  State  decision,  founded  on 
general  principles  of  law,  as  to  liability  of  indorser  remaining  within 
Confederate  lines;  Chicago  etc.  R.  R.  Co.  v.  Wiggins  Ferry  Co.,  119 
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U.  S.  624,  30  L.  Ed.  523,  7  Sap.  Ct.  402,  holding  decision  of  State  court, 
holding  contract  not  contrary  to  public  policy,  not  reviewable;  New 
Orleans  Waterworks  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  17.  S. 
33,  34,  31  L.  Ed.  613,  8  Sup.  Ct.  749,  denying  jurisdiction  of  appeal  from 
decision  of  State  court,  based  on  general  law,  construing  charter  of 
company  and  license  to  another;  Winona  etc.  R.  R.  Co.  y.  Plain  view, 
143  U.  S.  393,  36  L.  Ed.  200,  12  Sup.  Ct.  538,  holding  State  decision  de- 
claring county  bonds  invalid,  under  existing  Constitution,  not  revisable ; 
Stevenson  v.  Payne,  109  Mass.  381,  holding  contracts  for  loan  of  Con- 
federate money  void. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  256,  258. 

10  WalL  541-543,  19  L.  Ed.  981,  EX  PARTE  GRAHAM. 

Federal  Supreme  Court  can  issue  writ  of  prohibition  to  District  Courts 
when  proceeding  as  Courts  of  Admiralty,  but  confiscation  proceedings  under 
act  of  1862  are  not  within  that  category. 

Approved  in  Ex  parte  Waples,  154  U.  S.  579,  38  L.  Ed.  1088,  14  Sup. 
Ct.  1214,  following  rule. 

Writ  of  prohibition.    Note,  111  Am.  St  Rep.  934. 

Miscellaneous.  Cited  in  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  112, 
24  Sup.  Ct.  27,  refusing  writ  of  prohibition  where  cause  finished. 

10  WalL  543-563,  19  L.  Ed.  1043,  BALTIMORE  v.  BALTIMORE  ETC.  R.  R. 
00. 

Stipulation,  in  mortgage  by  railroad  to  city  to  secure  bond  issue,  that 
railroad  would  pay  "all  expenses  incidental  to  issue,"  did  not  cover  income 
tax  imposed  by  United  States,  and  city  should  pay  it. 

Approved  in  dissenting  opinion  in  Taylor  v.  Insurance  Co.  of  North 
America,  25  Okl.  105,  106,  116,  105  Pac.  359,  363,  majority  holding  that 
insurance  company  could  not  cancel  policy  by  giving  notice  to  assured 
without  returning  unearned  premium. 

City  cannot  raise  question  of  legality  of  tax,  under  excise  law  of  1862, 
in  suit  against  railroad  to  recover  tax  withheld  by  it  according  to  law,  and 
paid  under  protest  and  with  notice  to  city  of  its  enforcement,  and  city 
should  have  tested  legality  by  proceedings  provided  by  law. 

Approved  in  United  States  v.  Hodson,  26  Fed.  Cas.  338,  holding  author- 
ity of  assessor  to  increase  assessment  is  judicial ;  United  States  v.  Myers, 
3  Hughes,  245,  Fed.  Cas.  15,846,  holding  decision  of  commissioner  of 
internal  revenue  not  conclusive  of  correctness  of  assessment. 
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10  Wall.   663-556,   19  I*.   Ed.   998,   PENNSYLVANIA   T.   QUICKSILVER 
MINING  CO. 

In  suit  by  Pennsylvania,  averment  that  defendant  is  "body  politic  in 
law  of,  and  doing  business  in  State  of  California,"  is  insufficient  to  estab- 
lish citizenship  and  confer  jurisdiction  on  Supreme  Court. 

Approved  in  Fishblatt  v.  Atlantic  City,  174  Fed.  199,  party  invoking 
jurisdiction  of  Federal  court  must  show  necessary  jurisdictional  facts, 
and  though  allegation  in  original  petition  by  Atlantic  City  was  insuffi- 
cient to  show  indispensable  party  defendant  was  citizen  of  New  Jersey, 
removal  petition  did  not  show  diversity  and  cause  was  remanded; 
Knight  v.  Lutcher  etc.  Lumber  Co.,  136  Fed.  406,  69  C.  C.  A.  248,  for 
purposes  of  Federal  jurisdiction  it  must  be  alleged  that  corporation  is 
created  "by  laws  of  other  State;  Lewis  v.  Clyde  Steamship  Co.,  131 
N.  C.  653,  42  S.  E.  969,  holding  allegation  defective,  defendant  "a  citi- 
zen ^  of  State  of  Delaware  and  of  no  other  State  and  nonresident  of 
North  Carolina";  Springs  v.  Southern  Ry,  Co.,  130  N.  C.  194,  41  S.  E. 
103,  holding  allegation  that  defendant  was  "a  citizen  of  the  State  of 
Virginia"  insufficient;  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  192, 
5  C.  C.  A.  461,  holding  averment  insufficient  that  party  was  "corporation 
duly  established  by  law,  and  having  principal  place  of  business  in 
Boston,  Mass.";  American  Sugar  Refining  Co.  v.  Johnson,  60  Fed.  510, 
holding  averment  doubtful  and  insufficient,  alleging  corporation  domi- 
ciled in  one  State  and  a  citizen  of  another;  Dinsmore  v.  Philadelphia 
etc.  R.  R.  Co.,  7  Fed.  Cas.  728,  holding  similarly  as  to  averment  that 
complainant  was  joint  stock  association  founded  in  New  York  under 
laws  of  New  York. 

Distinguished  in  Maltz  v.  American  Express  Co.,  1  Flipp.  615,  Fed. 
Cas.  9002,  holding  joint  stock  company  a  citizen  of  New  Yprk  for  pur- 
poses* of  jurisdiction. 

Original  jurisdiction  of  Supreme  Court  does  not  extend  to  suit  by  a 
State  against  one  of  its  own  corporations. 

Approved  in  Oregon  v.  Hitchcock,  202  U.  S.  68,  50  L.  Ed.  938,  26 
Sup.  Ct.  568,  State  cannot  sue  Secretary  of  Interior  in  Supreme  Court 
to  restrain  allotment  and  patenting  in  severalty  swamp-lands  in  Indian 
reservation;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  297,  32  L.  Ed.  245, 
8  Sup.  Ct.  1377,  denying  jurisdiction  of  suit  by  State,  upon  judgment 
recovered  in  State  court  against  foreign  insurance  company  to  recover 
penalty ;  California  v.  Southern  Pacific  Co.,  157  U.  S.  258,  39  L.  Ed.  694, 
15  Sup.  Ct.  603,  denying  jurisdiction  of  suit  by  State  against  foreign 
corporation  and  one  of  its  own  citizens. 

When   State   may   invoke   original   jurisdiction   of  United   States 
Supreme  Court.    Note,  Ann.  Cas.  1912C,  529. 


ifo  THE  DANIEL  BALL.  %  10  Wall.  557-566 

10  WaU.  567-666,  19  L.  Ed.  999,  THE  DANIEL  BALI* 

Test  of  navigability,  at  common  law,  was  ebb  and  flow  of  the  tide. 
Approved  in  Southern  Ry.  Co.  v.  Ferguson,  105  Tenn.  562,  59  S.  W.  346, 
holding  question  of  navigability  one  of  fact  for  jury ;  Poynter  v.  Chip- 
man,  8  Utah,  450,  32  Pac.  692,  owner  of  land,  bounded  by  Salt  Lake, 
entitled  to  land  exposed  by  lake's  recession. 

Navigable  capacity,  and  not  the  ebb  and  flow  of  the  tide,  being  test  in 
United  States,  those  rivers  must  be  regarded  as  public  navigable  riven  in 
law  which  are  or  may  be  used  as  highways  of  commerce,  over  which  trade 
and  travel  are  or  may  be  conducted,  in  customary  modes. 

Approved  in  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co.,  97  Minn. 
443,  107  N.  W.  410,  following  rule;  The  Robert  W.  Parsons,  191  U.  S. 
26, 48  L.  Ed.  73,  24  Sup.  Ct.  8,  holding  Erie  canal  navigable  water  within 
admiralty  jurisdiction ;  Leovy  v.  United  States,  177  U.  S.  630,  44  L.  Ed. 
918,  20  Sup.  Ct.  800,  holding  crevasse  formed  by  Mississippi's  overflow 
connecting  with  Gulf  of  Mexico,  occasionally    used  by  fishermen,  not 
navigable  stream;  State  of  Maryland  v.  Miller,  180  Fed.  805,  waters 
navigable  in  fact  are  navigable  in  law,  and  within  jurisdiction  of  Fed- 
eral court  of  admiralty,  and  libelant  may  recover  in  Federal  court  for 
wrongful  death  caused  by  obstruction  of  navigable  water;  McGilora  v. 
Ross,  161  Fed.  399,  States  may  assert  same  ownership  to  beds  and  shores 
of  navigable  fresh-water  lakes  and  streams  as  they  assert  to  beds  and 
shores  of  tidal  waters;  United  States  v.  Banister  Realty  Co.,  155  Fed. 
590,  power  of  Congress  over  navigable  waters  depends  upon  commerce 
clause  of   Constitution    and   admiralty   jurisdiction;    United  States  v. 
Wishkah  Boom  Co.,  136  Fed.  45,  48>  68  C.  C.  A.  592,  river  navigable 
for  some  distance  by  small  boats  is  navigable,  though  used  chiefly  for 
floating  logs;  Blackman  v.  Maudlin,  164  Ala.  341,  27  L.  R.  A.  (N.  S.)  670, 
51  South.  25,  injunction  was  granted  against  maintenance  of  dam  ob- 
structing floating  of  logs  on  river;  People  v.  Economy  Light  etc.  Co., 
241  111  326,  89  N.  E.  769,  Desplaines  River  was  not  navigable  in  its 
natural  condition  between  Lockport  and  its  mouth,  and  statute  declaring 
it  navigable  was  ineffective  to  deprive  riparian  owners  of  vested  prop- 
erty rights;  Louisiana  Nav.  Co.  v.  Oyster  Commission,  125  La.  751,  51 
South.  710,  allegation  of  trespass  upon  oyster-beds,  in  so  far  as  it  refers 
to  portions  of  land  under  navigable  water,  discloses  no  cause  of  action, 
since  grant  of  land  on  tide  water  gives  title  only  to  high- water  mark; 
Smart  v.  Aroostock  Lumber  Co.,  103  Me.  46,  14  L.  R.  A.  (N.  S.)  1083, 
68  Atl.  531,  riparian  owner  using  stream  for  transporting  goods  to  sum- 
mer residence  was  entitled  to  damages  from  mill   company  obstructing 
stream  with  logs  and  lumber;  Baldwin  v.  Erie  Shooting  Club,  127  Mich. 
662,  87  N.  W.  60,  denying  public  highway  over  swamp-land  covered  by 
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water  of  depth  of  two  feet;  State  v.  Twiford,  136  N.  C.  606,  48  S.  E. 
587,  applying  rule  in  upholding  instructions  in  prosecution  for  obstruct- 
ing navigable  stream ;  Bissel  v.  Olson,  26  N.  D.  66, 143  N.  W.  341,  stream 
capable  of  being  navigated  during  freshet  occurring  frequently  and  with 
reasonable  certainty,  and  continuing  long  enough  to  make  use  of  com- 
mercial value,  is  public  highway;  State  v.  West  Tennessee  Land  Co., 
127  Tenn.  591,  Ann.  Gas.  1914B,  1043,  158  S.  W.  750,  lake  formed  by 
earthquake  had  sufficient  depth,  width  and  volume  of  water  to  make  it 
navigable  in  technical  legal  sense ;  The  Montello,  20  Wall.  439,  22  L.  Ed. 
393,  holding  Fox  River  to  be  navigable  water;  Packer  v.  Bird,  137 
U.  S.  667,  34  L.  Ed.  820,  11  Sup.  Ct.  211,  holding  Mexican  grant,  along 
Sacramento  River,  did  not  include  island  opposite;  The  General  Cass>  1 
Brown,  335,  Fed.  Cas.  5307,  holding  Saginaw  River  within  admiralty 
jurisdiction;  Grand  Trunk  Ry.  Co.  v.  Backus,  46  Fed.  214,  enjoining 
construction  of  dock  in  navigable  water;  Scranton  v.  Wheeler,  57  Fed. 
810,  6  C.  C.  A.  585,  holding  title  to  bed  of  St.  Mary's  River  subject  to 
commercial  power  of  Congress;  Chisolm  v.  Caines,  67  Fed.  294,  holding 
partially  navigable  creek  not  a  public  navigable  water;  Toledo  Liberal 
Shooting  Co.  v.  Erie  Shooting  Club,  90  Fed.  682,  33  C.  C.  A.  233,  hold- 
ing that  such  arm  of  the  bay  was  merely  a  marsh  and  subject  to  private 
ownership ;  Peters  v.  New  Orleans  etc.  R.  Co.,  56  Ala.  536,  holding  legal, 
a  low  bridge  over  Dog  River;  Walker  v.  Allen,  72  Ala.  459,  and  Morri- 
son v.  Coleman,  87  Ala.  657,  5  L.  R.  A.  385,  6  South.  375,  both  holding 
bill  did  not  state  facts- constituting  navigability;  Lewis  v.  Coffee  County, 
77  Ala.  192,  54  Am.  Rep.  56,  a  stream  which  would  float  logs  only  at 
high- water  held  not  navigable;  Sullivan  v.  Spotswood,  82  Ala.  167, 
2  South.  718,  Hog-Bayou  held  to  be  navigable ;  Bayzer  v.  McMillan  Mill 
Co.,  105  Ala.  397,  53  Am.  St.  Rep.  133,  16  South.  924,  holding  stream 
not  navigable  where  it  would  float  logs  only  at  high  water;  Little  Rock 
etc.  R.  Co.  v.  Brooks,  39  Ark.  409,  43  Am.  Rep.  280,  damages  allowed 
for  obstructing  stream  navigable  for  from  six  weeks  to  six  months  of 
year;  Cooley  v.  Golden,  117  Mo.  46,  21  L.  R.  A.  305,  23  S.  W.  105,  grantee 
of  land  on  banks  of  Missouri  River  takes  only  to  water's  edge ;  Concord 
Mfg.  Co.  v.  Robertson,  66  N.  H.  5,  18  L.  R.  A.  682,  25  Atl.  720,  a  large 
pond  in  Concord  held  to  be  public  property ;  United  States  v.  Rio  Grande 
Dam  &  Irr.  Co.,  9  N.  M.  292,  51  Pac.  676,  allowing  stream,  not  navigable 
in  natural  state,  to  be  dammed  for  irrigation  purposes;  State  v.  Pacific 
Guano  Co.,  22  S.  C.  76,  a  recovery  of  value  of  phosphates  taken  from 
bed  of  navigable  stream;  Trout  &  Salmon  Club  v.  Mather,  68  Vt.  345, 
33  L.  R.  A.  571,  35  Atl.  325,  "boatable  waters,"  as  used  in  Constitution, 
means  navigable  in  fact;  Willow  River  Club  v.  Wade,  100  Wis.  99,  42 
L.  R.  A.  318,  76  N.  W.  276,  holding  public  entitled  to  fish  in  Willow 
River;  dissenting  opinion  in  Gwaltney  v.  Scottish  Carolina  Timber  & 
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L.  Co.,  Ill  N.  C.  560,  16  S.  E.  695,  majority  holding  evidence  did  not 
establish  navigable  capacity;  Commonwealth  v.  Vincent,  108  Mass.  447, 
and  Shaw  v.  Oswego  Iron  Co.,  10  Or.  378,  45  Am.  Rep.  151,  both  re- 
straining diversion  of  stream  capable  of  floating  logs. 

Distinguished  in  Hurst  v.  Dana,  86  Kan.  955,  122  Pac.  1044,  court 
takes  judicial  notice  of  fact  that  Arkansas  River  was  navigable  in  such 
sense  as  to  vest  title  in  its  bed  in  State. 

What  waters  are  navigable.    Note,  126  Am.  St.  Rep.  718,  722; 

42  L.  R.  A.  812,  325. 
What  is  navigable  stream.    Note,  13  Am.  Rep.  262. 

• 

Navigable  waters  of  United  States  are  such  as  form,  In  their  ordinary 
condition,  by  themselves  or  by  uniting  with  other  waters,  a  continued  high- 
way, over  which  commerce  is  or  may  be  carried  on  with  other  States  or 
foreign  countries,  in  customary  modes  in  which  such  commerce  is  conducted 
by  water;  e.  g.,  Grand  River,  in  Michigan. 

Approved  in  Empire  Water  etc.  Co.  v.  Cascade  Town  Co.,  205  Fed. 
127, 123  C.  C.  A.  355,  common  law  of  riparian  ownership  including  right 
to  have  water  flow  in  its  accustomed  channel  has  never  been  adopted  in 
Colorado,  but  water  rights  are  fixed  by  State  Constitution  and  legisla- 
tion in  conformity  thereto ;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  524, 
525,  Federal  Employers'  Liability  Act  is  within  power  of  Congress  to 
regulate  interstate  commerce,  and  is  valid;  Frost  v.  Washington  County 
R.  R-  Co.,  96  Me.  83,  51  Atl.  808,  holding  damage  to  adjoining  owner 
caused  by  erection  under  congressional  authority  of  trestle  across  tide 
water  channel  damnum  absque  injuria;  State  v.  Columbia  Water  Power 
Co.,  82  S.  C.  186,  129  Am  St.  Rep.  876,  17  Ann.  Gas.  343,  22  L.  R.  A. 
(N.  S,)  435,  63  S.  E.  887,  canal  constructed  to  connect  two  navigable 
streams  and  used  for  navigation  many  years  was  navigable  water,  and 
obstruction  of  canal  preventing  its  use  for  pleasure  boats  was  nuisance; 
The  Montello,  20  Wall.  439,  22  L.  Ed.  393,  holding  Fox  River  to  be  navi- 
gable water;  Escanaba  etc.  Transp.  Co.  v.  Chicago,  107  U.  S.  682,  27 
L.  Ed.  444,  2  Sup.  Ct.  188,  holding  Chicago  River  such  water;  Miller 
v.  Mayor  etc.  of  New  York,  109  U.  S.  396,  27  L.  Ed.  975,  3  Sup.  Ct. 
234,  applying  rule  to  East  River,  New  York ;  Ex  parte  Boyer,  109  U.  S. 
631,  27  L.  Ed-  1057,  3  Sup.  Ct.  435,  the  Illinois  and  Lake  Michigan  canal 
held  to  be  within  the  rule;  In  re  Gamett,  141  U.  S.  15,  35  L.  Ed.  634, 
11  Sup.  Ct.  843,  law  of  limited  liability  extends  to  such  waters  regardless 
of. tide;  Wallamet  Iron  Bridge  Co.  v.  Hatch,  9  Sawy.  649,  650,  19  Fed. 
351,  holding  Willamet  River,  in  Oregon,  subject  to  control  of  Congress; 
The  Avon,  1  Brown,  180,  Fed.  Cas.  680,  waters  of  Welland  Canal  within 
admiralty  jurisdiction;  The  Thomas  Swan,  6  Ben.  45,  Fed.  Cas.  13,931, 
waters  in  question  subject  to  admiralty   jurisdiction;  Malony  v.  Mil- 
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waukee,  1  Fed.  613,  taking  jurisdiction  of  collision  on  Erie  Canal ;  In  re 
Long  Island  etc.  Transp.  Co.,  5  Fed.  604,  holding  limited  liability  law 
applied  to  vessel  engaged  in  domestic  trade  on  East  River  and  Long 
Island  Sound;  United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed.  333,  a 
vessel  engaged  in  domestic  commerce,  on  Mississippi,  subject  to  navigation 
laws ;  The  Hazel  Kirke,  25  Fed.  605,  606,  607,  Jamaica  Bay,  New  York, 
is  such  water;  Decker  v.  Baltimore  etc.  R.  Co.,  30  Fed.  725,  also  the 
Arthur  Kill;  The  Katie,  40  Fed.  186,  7  L  R.  A.  62,  the  Savannah  River; 
Commonwealth  v.  King,  150  Mass.  224,  5  L.  R.  A.  538,  22  N.  E.  906,  hold- 
ing portion  of  Connecticut  River  not  subject  to  Federal  jurisdiction; 
East  Hoquiam  Boom  &  C.  Co.  v.  Nelson,  20  Wash.  146,  54  Pac.  10Q2, 
holding  stream  made  navigable  by  artificial  means  is  not  a  public  high- 
way ;  The  Montello,  11  Wall.  415,  20  L.  Ed.  192,  sending  case  back  for 
further  testimony  in  re  character  of  Fox  River;  Hey  ward  v.  Farmers' 
Mining  Co.,  42  S.  C.  152,  46  Am.  St.  Rep.  713,  28  L.  R.  A.  51,  19  S.  E. 
971,  holding  connection  with  another  highway  not  test  of  mere  navi- 
gability; Morse  v.  Home  Ins.  Co.,  30  Wis.  506,  holding,  with  Federal 
Circuit  Court,  that  Fox  River  is  not  such  water. 

Commerce  power  of  Congress  extends  to  protection  of  Interstate  and 
foreign  commerce  and  authorizes  such  legislation  as  will  insure  convenient 
and  safe  navigation  of  navigable  waters  of  United  States,  whether  that 
consists  in  removing  obstructions,  regulating  size  of  vessels  or  subjecting 
same  to  Inspection  and  license. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  United  States,  204 
Fed.  644,  orders  of  interstate  commerce  commission  with  reference  to 
railroad  accounting,  authorized  by  Federal  statute,  cannot  be  set  aside 
by  court,  unless  they  unlawfully  interfere  with  railroad  property  rights ; 
Watson  v.  St.  Louis  T.  M.  &  S.  Ry.  Co.,  169  Fed.  955,  Employers'  Lia- 
bility Act  limited  to  carriers  engaged  in  interstate  commerce  and  em- 
ployees while  thus  actually  engaged  is  valid  exercise  of  power  by  Con- 
gress; Ryman  Steamboat  Line  Co.  v.  Commonwealth,  125  Ky.  259,  10 
L.  R.  A.  (N.  S.)  1187, 101  S.  W.  404,  Cumberland  River,  being  navigable; 
Congress  has  'power  to  regulate  commerce  over  it ;  Commonwealth  v. 
Breakwater  Co.,  214  Mass.  17,  100  N.  E.  1038,  in  absence  of  legislation 
by  Congress,  State  may  regulate  inspection  of  sea-going  barges;  Miller 
v.  Mayor  etc.  of  New  York,  109  U.  S.  396,  27  L.  Ed.  975,  3  Sup.  Ct. 
234,  holding  Brooklyn  bridge  a  lawful  structure;  In  re  Garnett,  141 
U.  S.  15,  17,  35  L.  Ed.  634,  635,  11  Sup.  Ct.  843,  844,  law  of  limited 
liability  applies  to  such  waters,  regardless  of  tide;  The  City  of  Salem, 
13  Sawy.  612,  2  L.  R.  A.  383,  37  Fed.  850,  passenger  regulations  by  Con- 
gress apply  to  all  vessels  navigating  such  waters ;  In  re  Long  Island  etc. 
Transp.  Co.,  5  Fed.  604,  holding  limited  liability  act  applied  to  vessel 
engaged  in  domestic  commerce  on  such  waters;  The  Clymene,  9  Fed. 
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167,  holding  one  State  could  not  exclude  from  such  waters  pilots  licensed 
by  another;  United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed.  340,  341, 
holding  navigation  laws  binding  on  vessel  engaged  in  domestic  com- 
merce; The  Hazel  Kirke,  25  Fed.  605,  606,  607,  608,  navigation  laws 
apply  to  all  vessels  navigating  Jamaica  Bay ;  United  States  v.  Beacham, 
29  Fed.  284,  so  also  as  to  Chesapeake  Bay;  The  Oyster  Police  Steamers 
of  Maryland,  31  Feci.  766,  holding  these  steamers  subject  to  United 
States  inspection  laws ;  The  Katie,  40  Fed.  487,  488,  492,  7  L.  R.  A.  62, 
63,  65,  holding  limited  liability  law  and  amendments  constitutional ;  The 
E.  A.  Shores,  73  Fed.  348,  the  Harter  law,  limiting  liability  of  certain 
vessels,  held  applicable  to  lake  navigation;  Leovy  v.  United  States,  92 
Fed.  350,  34  C.  C.  A.  392,  prosecution  for  obstructing  navigable  stream, 
under  authority  of  State;  State  ex  rel.  Corwin  v.  Indiana  etc.  Min.  Co., 
120  Ind.  578,  6  L.  R.  A.  582,  22  N,  E.  779,  an  act  forbidding  shipment 
of  natural  gas  out  of  State  held  invalid ;  Hardy  v.  Atchison  etc.  Ry.  Co., 
32  Kan.  714,  5  Pae.  12,  statute  fixing  freight  rate,  from  place  without 
to  place  within  State,  void;  dissenting  opinion  in  Jamieson  v.  Indiana 
Natural  Gas  etc.  Co.,  128  Ind.  586, 12  L.  R.  A.  662,  28  N.  E.  86,  majority 
holding  constitutional  an  act  regulating  pressure  employed  in  trans* 
porting  gas  in  pipes. 

Limited  in  Escanaba  etc.  Transp.  Co.  v.  Chicago,  107  U.  S.  682,  27 
L.  Ed.  444,  2  Sup.  Ct.  188,  holding  States  might  bridge  navigable  river 
in  absence  of  action  by  Congress;  The  Thomas  Swan,  6  Ben.  46,  Fed. 
Cas.  13,931,  holding  acts  of  Congress  as  to  inspection,  etc.,  not  applicable 
to  vessel  engaged  wholly  in  domestic  commerce;  The  Mamie,  5  Fed. 
820,  limited  liability  law  did  not  apply  to  mere  pleasure  yacht  plying 
Detroit  River;  Rhea  v.  Newport  etc.  R.  Co.,  50  Fed.  21,  bridging  of 
navigable  stream  within  State  held  lawful,  in  absence  of  action  hy 
Congress. 

Commerce  power  of  Congress  does  not  extend  to  commerce  carried  on 
entirely  within  limits  of  a  State,  not  extending  to  or  affecting  other  States. 

Approved  in  Houston  etc.  Ry.  Co.  v.  United  States,  234  U.  S.  351, 
58  L.  Ed.  1348,  34  Sup.  Ct.  833,  Congress  has  power  to  control  intra- 
state charges  of  interstate  carrier  to  extend  necessary  to  prevent  in- 
jurious discrimination  against  interstate  commerce,  and  may  provide  for 
its  execution  by  interstate  commerce  commission;  Simpson  v.  Shepard, 
230  U.  S.  399,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed. 
1541,  33  Sup.  Ct.  729,  State  has  power  to  fix  reasonable  rates  for  intra- 
state transportation  not  burdening  interstate  commerce,  but  rates  fixed 
by  Minnesota  were  confiscatory  and  burdened  interstate  commerce; 
United  States  v.  Shauver,  214  Fed.  161,  act  of  Congress  protecting  mi- 
gratory birds  was  not  within  power  of  Congress  to  regulate  interstate 
commerce;  Texas  &  P.  Ry.  Co.  v.  United  States,  205  Fed.  382,  statute 
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reducing  railroad  rates  below  on  intrastate  shipments  below  what  is 
compensatory  to  carriers  to  give  advantage  to  dealers  within  State  over 
competitors  without,  directly  affects  interstate  commerce,  and  is  invalid ; 
Texas  &  Pac.  Ry.  Co.  v.  Railroad  Commission,  183  Fed.  1006,  contract 
between  railroad  and  shipper  was  for  export  shipment,  though  local  bills 
of  lading  were  used,  and  railroad  could  not  be  controlled  by  State 
commission,  but  was  required  to  charge  rates  fixed  by  interstate  com- 
merce schedule;  Oregon  Ry.  &  Nav.  Co.  v.  Campbell,  173  Fed.  986, 
bill  by  railroad  company  to  enjoin  enforcement  of  order  of  State  rail- 
road commission  fixing  rates  to  be  charged  did  not  state  facts  showing 
rates  were  unreasonably  low  or  confiscatory;  Ohio  Valley  R.  R.  etc.  Co.  v. 
Lander,  104  Ky.  447,  47  S.  W.  348,  holding  statute  requiring  separate 
compartments  for  white  and  colored  passengers  valid ;  State  v.  Missouri 
Pao*  Ry.  Co.,  81  Neb.  20,  115  N.  W.  616,  statute  requiring  railroad  com- 
panies to  furnish  equal  facilities  to  persons  operating  grain  elevators, 
or  in  handling  or  shipping  grain  at  any  station,  is  valid ;  State  v.  Kofi ner, 
33  R.  I.  235,  Ann.  Gas,  19130,  1120,  80  Atl.  441,  State  statute  regulating 
lobster  fisheries  and  authorizing  inland  fisheries  to  grant  or  refuse 
licenses  was  valid;  dissenting  opinion  in  Independent  Tug  Line  v.  Lake 
Superior  Lumber  etc.  Co.,  146  Wis.  130, 131  N.  W.  412,  majority  holding 
that  contract  for  towing  logs  on  Lake  Superior  between  points  in  Wis- 
consin was  within  scope  of  State  regulation;  Louisville  etc.  R.  Co.  v. 
Mississippi,  133  U.  S.  592,  33  L.  Ed.  786,  10  Sup.  Ct.  349,  and  Ohio 
Valley  Rys.  Receiver  v.  Lander,  104  Ky.  431,  47  S.  W.  348,  holding 
statute  requiring  separate  apartments  for  negroes  valid;  Geer  v.  Con- 
necticut, 161  U.  S.  531,  40  L.  Ed.  798, 16  Sup.  Ct.  605  (affirming  61  Conn. 
152,  13  L.  R.  A.  806,  22  Atl.  1013),  sustaining  State  law  forbidding  the 
killing  of  game  for  shipment  out  of  State ;  The  Gretna  Green,  20  Fed. 
902,  holding  United  States  navigation  laws  not  applicable  to  vessel  en- 
gaged in  domestic  commerce  alone;  State  v.  Harrub,  95  Ala.  186,  36 
Am.  St.  Rep.  202,  15  L.  R.  A.  765,  10  South.  754,  holding  State  might 
restrict  shipment  and  disposition  of  oysters;  Dabbs  v.  State,  39  Ark. 
356,  43  Am.  Rep.  276,  upholding  act  forbidding  sale  of  any  pistol  save 
that  known  as  "Navy  Pistol";  Magner  v.  People,  97  HI.  335,  act  pro- 
hibiting sale  of  wild  fowl,  though  shipped  from  another  State,  held 
constitutional;  The  Katie,  40  Fed.  482,  7  L.  R.  A.  59,  holding  limited 
liability  law  constitutional. 

Distinguished  in  Wabash  etc.  R.  Co.  v.  People,  118  U.  S.  565,  SO  L.  Ed. 
247,  7  Sup.  Ct.  7,  and  Louisville  etc.  R.  Co.  v.  Railroad  Commrs.,  19 
Fed.  708,  both  holding  State  could  not  regulate  freight  rates  from  point 
in  State  to  one  out  of  State. 

4 

Whenever  commodity  has  begun  to  move  as  an  article  of  trade  from 
one  State  to  another,  commerce  in  that  commodity  between  the  States  has 
commenced. 
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Approved  in  Wilmington  Transportation  Co.  v.  Railroad  Commission, 
236  U.  S.  156,  59  L.  Ed.  517,  35  Sup.  Ct.  276,  State  may  prevent  unrea- 
sonable charges  for  ferriage  over  high  seas  where  point  of  departure 
and  termination  are  both  within  State,  in  absence  of  action  by  Congress ; 
General  Oil  Co.  v.  Crain,  209  U.  S.  229,  52  L.  Ed.  764,  28  Sup.  Ct.  475, 
statute  for  inspection  of  oil  stored  in  Tennessee  for  reshipment  does  not 
burden  interstate  commerce  and  is  valid;  New  York  v.  Knight,  192 
U.  S.  27,  48  L.  Ed.  328,  24  Sup.  Ct.  203,  upholding  franchise  tax  on  cab 
service  of  interstate  railway  carrier,  used  to  transport  passengers  to 
and  from  ferry  landing;  Diamond  Watch  Co.  v.  Ontonagon,  188  U.  S. 
95, 47  L.  Ed.  399,  23  Sup.  Ct.  271,  holding  logs  subject  to  State  taxation 
where  part  only  taken  down  stream  each  season;  Nordgard  v.  Marys- 
ville  etc.  Ry.  Co.,  218  Fed.  738,  134  C.  C.  A.  415,  logs  shipped  from 
forest  in  Washington  to  Puget  Sound  had  not  started  on  ultimate  pas- 
sage and  railroad  was  not  engaged  in  interstate  or  foreign  commerce 
within  meaning  of  Employers1  Liability  Act;  Bay  v.  Merrill  &  Ring 
Lumber  Co.,  211  Fed.  720,  railroad  engaged  in  transportation  of  logs 
from  forests  in  Washington  to  Puget  Sound  was  not  engaged  in  inter- 
state commerce  and  not  liable  for  injury  to  employee  under  Federal 
Employers'  Liability  Act;  Nordgard  v.  Marysville  etc.  Ry.  Co.,  211  Fed. 
723,  logs  transported  from  forests  in  Washington  to  Puget  Sound  were 
not  being  transported  in  interstate  commerce  and  railroad  company  was 
not  liable  for  injury  to  employee  under  Federal  Employers'  Liability 
Act;  United  States  v.  Chicago  M.  &  P.  S.  Ry.  Co.,  197  Fed.  627,  em- 
ployees of  railroad  company  engaged  in  hauling  freight  from  some  inter- 
mediate point  to  another  point  where  it  is  taken  up  by  regular  trains 
for  interstate  shipment  are  employed  in  interstate  commerce  within 
meaning  of  Federal  Employers'  Liability  Act ;  United  States  v.  Southern 
Ry.  Co.,  187  Fed.  212,  where  cattle  are  consigned  as  through  shipment 
from  point  in  quarantined  area  to  point  in  prohibited  district,  each  rail- 
way participating  in  transportation  violates  quarantine  act,  not  merely 
initial  carrier;  United  States  v.  Geddes,  131  Fed.  453,  05  C.  C.  A.  320, 
holding  local  railroad  refusing  interstate  traffic  except  under  local  bill 
of  lading,  by  which  road  assumed  payment  of  other  roads'  charges,  not 
engaged  in  interstate  commerce;  Chapman  &  Dewey  Land  Co.  v.  Jones- 
boro  etc.  R.  Co.,  97  Ark.  310, 133  S.  W.  1122,  commodity  does  not  become 
object  of  interstate  commerce  simply  because  owner  intends  te  sell  it 
in  another  State,  but  only  when  it  is  delivered  to  carrier  for  transpor- 
tation to  another  State;  Oneida  Farmers'  Shipping  Assn.  v.  St.  Joseph 
etc.  R.  Co.,  90  Kan.  276,  277,  133  Pac.  888,  shipper  recovers  penalty 
for  delay  in  shipment  of  grain  between  points  in  Kansas  under  State 
statute,  though  by  agreement  between  carrier  and  purchaser  grain  was 
intended  to  interstate  shipment;  Larabee  Flour  Mills  Co.  v.  Missouri 

TO— U 
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etc.  Ry.  Co.,  74  Kan.  819,  88  Pac.  76,  switching  of  cars,  loaded  with 
freight  for  interstate  commerce,  is  mere  preliminary  incident  to  inter- 
state commerce,  and  subject  to  State  control;  Reid  v.  Southern  Ry.  Co., 
153  N.  C.  493,  69  S.  E.  619,  State  statute  imposing  penalty  for  refusal 
to  accept  freight  for  shipment  imposed  no  burden  upon  interstate  com- 
merce and  was  valid;  Burlington  Lumber  Co.  v.  Southern  Ry.  Co.,  152 
N.  C.  74,  67  S.  E.  169,  statute  imposing  penalty  upon  carrier  for  refusal 
to  accept  shipments  of  freight  is  not  invalid  as  applying  to  interstate 
commerce,  as  accepting  freight  is  act  within  State  and  not  part  of 
transportation;  Service  &  Wright  Lumber  Co.  v.  Sumpter  Valley  Ry. 
Co.,  67  Or.  88,  135  Pac.  548,  interstate  commerce  begins  upon  delivery 
of  shipment  to  initial  carrier,  although  its  line  was  wholly  within  State 
where  shipment  originated;  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  564, 
573,  133  S.  W.  1013,  1015,  title  to  liquor  ordered  by  mail  from  person 
without  State  by  one  within  State  passes  upon  delivery  to  carrier,  and 
such  liquor  is  within  protection  of  interstate  commerce  clause;  State 
v.  International  etc.  Ry.  Co.,  31  Tex.  Civ.  222,  71  S.  W.  996,  holding 
where  freight  is  delivered  to  carrier  for  carriage  beyond  State,  it  is 
interstate  commerce  not  regulated  by  State  railroad  commission ;  Cutting 
v.  Florida  Ry.  etc.  Co.,  46  Fed.  644,  holding  shipment  of  fruit  to  for- 
warding agent  interstate  commerce;  United  States  v.  Debs,  64  Fed.  749, 
punishing  for  contempt  one  interfering,  by  conspiracy  with  interstate 
commerce ;  Ex  parte  Jervey,  66  Fed.  961,  holding  "dispensary  law"  void, 
as  sought  to  be  applied  to  one  bringing  liquor  into  port,  with  no  attempt 
to  land  it;  United  States  v.  Boyer,  85  Fed.  434,  435,  holding  Federal 
slaughter-house  inspection  law  void;  Bennett  v.  American  Express  Co., 
83  Me.  242,  23  Am.  St.  Rep.  779,  13  L.  R.  A.  37,  22  Atl.  161,  statute 
forbidding  persons  to  have  more  than  certain  number  of  deer,  etc.,  in 
possession,  did  not  apply  to  carrier;  Rothermel  v.  Meyerle,  136  Pa.  St. 
264,  20  Atl.  587,  holding  valid  law  restricting  shipment  of  butter,  eggs, 
etc.,  from  county  of  production;  Houston  Direct  Nav.  Co.  v.  Insurance 
Co.  of  North  America,  89  Tex.  6,  59  Am.  St.  Rep.  20,  30  L.  R.  A.  714, 
32  S.  W.  890,  no  difference  that  initial  shipment  is  over  independent 
line,  for  short  distance  only;  dissenting  opinion  in  O'Neil  v.  Vermont, 
144  U.  S.  346,  36  L.  Ed.  461,  12  Sup.  Ct.  702,  majority  dismissing  writ 
of  error  for  want  of  jurisdiction;  Chicago  etc.  Ry.  Co.  v.  Becker,  35 
Fed.  886,  arguendo. 

Limited  in  Coe  v.  Errol,  116  U.  S.  528,  29  L.  Ed.  719,  6  Sup.  Ct.  479, 
holding  logs  lying  over  in  river,  preliminary  to  floating  out  of  State, 
taxable;  Kidd  v.  Pearson,  128  U.  S.  25,  32  L.  Ed.  352,  9  Sup.  Ct.  12, 
sustaining  State  statute  prohibiting  manufacture  of  intoxicants;  State 
v.  Harrub,  95  Ala.  184,  36  Am,  St.  Rep.  200,  15  L.  R.  A.  764,  10  South. 
754,  sustaining  statute  regulating  shipment  and  disposition  of  oysters. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  659. 
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Fact  that  several  different  and  independent  agencies  are  employed  in 
commerce  in  a  commodity  between  the  States,  some  acting  entirely  within 
one  State  and  some  through  two  or  more,  does  not  affect  character  of  trans- 
portation; each  agency  is  to  that  extent  subject  to  regulation  by  Congress. 
Approved  in  The  Robert  W.  Parsons,  191  U.  S.  35,  48  L.  Ed.  81,  24 
Sup.  Ct.  8,  denying  State  court's  right  to  enforce  lien  for  canal-boat 
repairs,  engaged  wholly  on  Erie  Canal  and  Hudson  River;  Clark  v. 
United  States,  211  Fed.  918,  128  C.  C.  A.  294,  Congress. has  power  to 
prohibit  transportation  by  express  from  one  State  to  another  of  any 
obscene,  lewd  or  lascivious  book ;  Pacific  Coast  Ry.  Co.  v.  United  States, 
173  Fed.  451,  455,  98  C.  C.  A.  31,  safety  appliance  act  applies  to  rail- 
road transporting  articles  in  interstate  commerce,  although  operated 
entirely  within  State  and  independently  of  connecting  lines;  Wabash 
R.  Co.  v.  United  States,  168  Fed.  4,  10,  93  C.  C.  A.  393,  safety  ap- 
pliance act  applies  to  all  trains  and  cars  operated  by  carrier  of  inter- 
state commerce,  whether  operated  between  points  in  same  State,  qr 
whether  empty,  or  whether  traffic  carried  is  intrastate,  and  is  valid; 
Simpson-Crawford  Co.  v.  Borough  of  Atlantic  Highlands,  158  Fed.  373, 
sale  of  drygoods  by  New  York  store  and  delivery  in  original  package  to 
customer  in  New  Jersey  was  interstate  commerce,  and  could  not  be  inter- 
fered with  by  State  or  municipality;  United  States  v.  Colorado  etc.  Co., 
157  Fed.  325,  328,  18  Ann.  Gas.  898,  15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A. 
27,  safety  appliance  acts  apply  to  railroad  company  engaged  in  interstate 
commerce,  though  operating  entirely  within  State  and  independently  of 
other  carriers;  United  States  v.  Adair,  152  Fed.  761,  act  making  it  an 
offense  for  employer  to  require  employee  to  agree  not  to  become  or 
remain  member  of  labor  organization  as  condition  of  employment  was 
within  power  of  Congress  to  regulate  commerce,  and  valid;  United 
States  v.  Geddes,  131  Fed.  454,  65  C.  C.  A.  320,  holding  local  railroad 
refusing  interstate  traffic  except  under  bill  of  lading,  by  which  road 
assumed  payment  of  other  roads'  charges,  not  engaged  in  interstate  com- 
merce; State  v.  Illinois  Cent.  R.  Co.,  246  111.  212,  92  N.  E.  826,  tax  on 
gross  receipts  of  railroad  company  was  not  invalid  as  regulating  or  tax- 
ing interstate  commerce ;  Southern  Ry.  Co.  v.  Railroad  Commission,  179 
Ind.  30,  100  N.  E.  339,  Federal  safety  appliance  act  requiring  cars  used 
in  interstate  commerce  to  be  equipped  with  grabirons,  applies  to  cars 
commonly  used  on  railways  so  engaged,  although  at  particular  time 
engaged  in  intrastate  commerce;  Kirby  v.  Union  Pac.  R.  Co.,  94  Kan. 
488,  493,  146  Pac.  1184,  where  shipment  of  goods  and  livestock  was  from 
Oklahoma  to  point  in  Kansas,  but  destination  was  changed  at  point  in 
Kansas  to  another  point  in  Kansas,  entire  transaction  was  governed  by 
regulations  of  interstate  commerce;  American  Express  Co.  v.  Miller, 
104  Miss.  250,  45  L.  R.  A.  (N.  S.)  120,  61  South.  307,  transportation 
of  liquor  sold  in  Louisiana  to  customers  in  Mississippi  was  interstate 
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commerce,  and  express  company  iji  latter  State  could  not  refuse  to  par- 
ticipate because  State  law  made  it  an  offense  to  act  as  agent  or  assistant 
in  sale  of  liquor;  Wall  v.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  496,  94  Am. 
St.  Rep.  959,  44  S.  E.  299,  holding  cars  loaded  with  freight  coming  into 
State  returnable  loaded,  not  subject  to  State  attachment;  dissenting 
opinion  in  People  v.  Knight,  171  N.  Y.  370,  64  N.  E.  158,  court  distin- 
guishing and  holding  cab  service  of  interstate  railroad  wholly  within 
New  York  not  interstate  commerce;  Norfolk  etc.  R.  Co.  v.  Pennsylvania, 
136  U.  S.  119,  34  L.  Ed.  397,  10  Sup.  Ct.  960,  holding  State  tax  on 
office  privileges  of  nonresident  railroad  company  invalid;  Lord  v. 
Goodall  etc.  S.  Co.,  4  Sawy.  297,  Fed.  Cas.  8506,  law  of  limited  liability 
extends  to  vessel  engaged  in  interstate  commerce,  even  as  to  goods  car- 
ried in  domestic  trade  only ;  Pacific  Coast  S.  S.  Co.  v.  Railroad  Commrs., 
9  Sawy.  257,  258,  18  Fed.  12,  13,  enjoining  board  from  fixing  passenger 
rates  on  vessels  not  engaged  in  purely  domestic  commerce;  Ex  parte 
Koehler,  11  Sawy.  195,  25  Fed.  76,  State  could  not  regulate  freight  rates 
on  wheat  intended  for  destination  without  State;  Ex  parte  Koehler,  12 
Sawy.  345,  30  Fed.  869,  interstate  commerce  act  does  not  extend  to 
transportation  wholly  within  State;  Louisville  etc.  R.  Co.  v.  Railroad 
Commrs.,  19  Fed.  708,  State  could  not  regulate  transportation  rates 
as  to  points  in  another  State;  United  States  v.  Debs,  64  Fed.  749,  when 
it  was  contempt  of  court  to  interfere,  contrary  to  injunction,  with  inter- 
state commerce;  Houston  Direct  Nav.  Co.  v.  Insurance  Co.  of  North 
AmeriSa,  89  Tex.  8,  59  Am.  St.  Rep.  22,  30  L.  R.  A.  715,  32  S.  W.  891, 
though  carrier  was  party  only  to  initial  haul,  of  short  distance;  State 
v.  Gulf  etc.  Ry.  Co.  (Tex.  Civ.  App.),  44  S.  W.  543,  State  could  not 
regulate  rates  on  shipment  within  State,  where  goods  were  to  be  deliv- 
ered to  another  carrier  to  go  out  of  State. 

Limited  in  Seawell  v.  Kansas  City  etc.  R.  Co.,  119  Mo.  235,  237,  24 
S.  W.  1005,  fact  that  in  passing  between  two  points  in  same  State  carrier 
passed  out  of  State,  did  not  make  trade  between  those  points  interstate 
commerce ;  State  v.  Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  790,  49  Am.  Rep. 
293,  sustaining  Sunday  law. 

Distinguished  in  People  v.  Knight,  171  N.  Y.  359,  362,  64  N.  E.  153, 
154,  155,  holding  cab  service  by  foreign  corporation  in  city  of  New  York 
transporting  passengers  within  limits  not  interstate  commerce. 

Constitutionality  of  State  regulation  of  interstate,  commerce.    Note, 
27  Am.  St.  Rep.  552.    , 

Right  of  public  or  of  individuals  to  use  watercourses  as  highways, 
and  remedies  available  to  vindicate  right.    Note,  81  Am.  Dec.  583. 

Shipments  within  State  as  part  of  interstate  or  foreign  transporta- 
tion.   Note,  17  L.  R.  A.  643. 


165   LIVERPOOL  INS.  CO.  v.  MASSACHUSETTS.    10  Wall.  566-677 

Under  5  Statutes  at  Large,  304,  and  10  Statutes  at  Large,  61,  a  vessel 
may  be  proceeded  against  by  libel  in  rem  for  -failure  to  observe  require- 
ments of  those  acts  as  to  inspection  and  license. 

Approved  in  United  States  v.  Burlington  etc.  Ferry  Co.,  21  Fed. 
338,  allowing  libel  in  personam  for  nonobservance  of  navigation  laws. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  326,  238, 
240. 

10  Watt.  566-677,  19  L.  Ed.  1029,  LIVERPOOL  INS.  CO.  v.  MASSACHU- 

SETTS. 

Insurance  corporation  of  one  State,  doing  business  in  another,  through 
an  agency,  is  not  engaged  in  commerce  between  the  States. 

Approved  in  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231  U.  S. 
502, 505,  58  L.  Ed-  335,  336,  34  Sup.  Ct.  167,  tax  upon  insurance  corpora- 
tion is  not  invalid  as  interference  with  interstate  commerce ;  New  York 
Life  Ins.  Co.  v.  Cravens,  178  U.  S.  401,  44  L.  E(L  1124,  20  Sup.  Ct.  967, 
holding  contract  of  insurance  made  by  citizen  of  one  State  with  corpora- 
tion of  another  not  interstate  commerce ;  State  v.  Insurance  Co.,  71  Neb. 
351, 106  N.  W.  768',  insurance  is  not  commerce  and  contract  of  insurance 
mere  incident  of  commercial  intercourse;  dissenting  opinion  in  Blake  v. 
McClung,  172  U.  S.  264,  43  L.  Ed.  441,  19  Sup.  Ct.  175,  majority  up- 
holding Tennessee  act  of  1877,  in  so  far  as  it  subordinates  claims  of 
private  business  corporations  of  other  States,  who  are  creditors  of  cor- 
poration doing  business  in  that  State  under  that  statute,  to  claims 
against  latter  corporation  of  creditors  residing  in  Tennessee;  Phil- 
adelphia Fire  Assn.  v.  New  York,  119  U.  S.  118,  30  L.  Ed.  346,  7  Sup.  Ct. 
112,  holding  Pennsylvania  insurance  company,  doing  business  in  New 
York,  subject  to  regulation  by  latter  State;  Osborne  v.  State,  33  Fla. 
179,  39  Am,  St.  Rep.  110,  25  L.  R.  A.  126,  14  South.  593,  holding  express 
company  liable  for  license  tax  so  far  as  it  carried  on  business  exclu- 
sively within  State ;  State  v.  Phipps,  50  Kan.  617,  34  Am.  St.  Rep.  157, 
18  L  R  A.  662,  31  Pac.  1099,  holding  State  act  regulating  trusts  applied 
to  insurance  companies;  Insurance  Co.  of  North  America  v.  Common- 
wealth, 87  Pa.  St.  183,  30  Am,  Rep.  356,  holding  tax  on  business  of  insur- 
ance c  inpany  done  outside  of  State  not  unconstitutional;  Memphis  v. 
Carrington,  91  Tenn.  515,  19  S.  W.  674,  holding  insurance  agencies  sub- 
ject to  tax. 

Distinguished  in  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  312,  119  Pac. 
636,  State  cannot  require  foreign  corporation  to  designate  resident  agent 
upon  whom  service  may  be  made  as  condition  precedent  to  engaging  in 
interstate  commerce;  Crutcher  v.  Kentucky,  141  U.  S.  59,  35  L.  Ed.  653, 

11  Sup.  Ct.  854,  holding  act  of  State  legislature,  requiring  licenses  from 
foreign  express  companies,  a  regulation  of  commerce  and  invalid. 
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Insurance  company  as  engaged  in  trade  or  commerce.    Note,  Ann. 
Gas.  1913B,  981. 

Restrictions  on  business  of  foreign  insurance  companies.    Note,  24 
L.  R.  A.  298. 

Corporation  Is  not  citizen  within  meaning  of  clause  of  Constitution 
securing  equal  privileges  to  citizens  of  several  States,  and  can  exercise  none 
of  its  functions  in  any  other  State,  except  by  its  comity  and  consent. 

Approved  in  Farmers  etc.  Ins.  Co.  v.  Harrah,  47  Ind.  241,  and  Blake 
v.  McClung,  172  U.  S.  269,  43  L.  Ed.  440,  19  Sup.  Ct.  173,  both  follow- 
ing rule;  Miller  v.  Ahrens,  160  Fed.  666,  under  West  Virginia  laws 
relating  to  foreign  religious  societies,  trust  created  by  will  for  benefit 
of  foreign  religious  corporation,  involving  grant  of  land  in  West  Vir- 
ginia, is  void;  Kirven  v.  Virginia-Carolina  Chemical  Co.,  146  Fed.  292, 
7  Ann.  Gas.  219,  76  C.  C.  A.  172,  failure  of  foreign  corporation  to  com- 
ply with  State  statute  imposing  conditions  on  right  to  do  business  in 
State  does  not  make  contracts  void;  State  v.  Vandiver,  222  Mo.  228, 
121  S.  W.  60,  statute  refusing  license  to  foreign  corporation  paying 
salary  of  more  than  fifty  thousand  dollars  to  one  person  was  valid; 
North  British  etc.  Ins.  Co.  v.  Craig,  106  Tenn.  630,  62  S.  W.  167,  sus- 
taining demurrer  to  bill  to  restrain  insurance  commissioner  from  revok- 
ing license;  Ashland  Lumber  Co.  v.  Detroit  Salt  Co.,  114  Wis.  78,  89 
N.  W.  908,  refusing  recovery  upon  counterclaim  set  up  by  corporation, 
statutory  conditions  not  complied  with;  Philadelphia  Fire  Assn.  v.  New 
York,  119  U.  S.  118,  30  L.  Ed.  346,  7  Sup.  Ct.  112  (affirming  92  N.  Y. 
326,  44  Am.  Rep.  388),  holding  New  York  statute  valid  further  taxing 
Pennsylvania  corporations  doing  business  in  New  York ;  Baker  v.  State,, 
44  Ark.  138,  holding  State  could  tax  foreign  sewing-machine  company 
doing  business  in  such  State ;  Elston  v.  Piggott,  94  Ind.  18,  holding  for- 
eign corporation  entitled  to  buy  real  estate  at  judicial  sale  in  State  of 
Indiana;  Leavenworth  v.  Booth,  16  Kan.  636,  holding  Kansas  statute 
valid  permitting  cities  to  tax  foreign  insurance  companies;  State  v. 
Phipps,  60  Kan.  618,  34  Am.  St.  Rep.  158,  18  L.  R.  A.  662,  31  Pac.  1099, 
sustaining  act  regulating  business  of  insurance  in  Kansas;  State  v. 
Western  Union  Tel.  Co.,  73  Me.  625,  and  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  531,  both  sustaining  State  acts  taxing  foreign  tele- 
graph companies;  Hartford  Fire  Ins.  Co.  v.  Raymond,  70  Mich.  502,  38 
N.  W.  482,  holding  insurance  commissioner  authorized  to  revoke  license 
of  foreign  insurance  company;  State  v.  Stone,  118  Mo.  403,  40  Am,  St. 
Rep.  395,  25  L.  R.  A.  247,  24  S.  W.  167,  holding  foreign  insurance  com- 
pany liable  for  doing  business  without  license;  Pennsylvania  R.  R.  Co. 
v.  Peoples,  31  Ohio  St.  544,  holding  foreign  corporation  operating  rail- 
road in  State  subject  to  garnishment;  Insurance  Co.  of  North  America 
v.  Commonwealth,  87  Pa.  St.  182,  30  Am.  Rep.  354,  holding  corporation 
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liable  for  tax  on  entire  business,  as  evidenced  by  premiums  collected 
from  all  sources ;  Sandel  v.  Atlanta  etc.  Ins.  Co.,  53  S.  C.  246,  holding 
foreign  corporation  liable  for  not  depositing  securities  with  State  officer ) 
State  t.  Doyle,  40  Wis.  197,  holding  act  providing  for  conditional  licenses 
to  foreign  insurance  companies  valid;  State  v.  United  States  Mut. 
Accident  Assn.,  67  Wis.  630,  31  N.  W.  231,  holding  laws  regarding  ser- 
vice of  process  applied  to  all  foreign  corporations  doing  business  in 
State;  Stanhilber  v.  Mutual  Mill  Ins.  Co.,  76  Wis.  291,  45  N.  W.  223, 
construing  foreign  contract  of  insurance  with  regard  to  State  statutes; 
Barber  Asphalt  Paving  Co.  v.  New  Orleans,  41  La.  Ann.  1017,  6  South.  794, 
arguendo;  Vanderpoel  v.  Gorman,  140  N.  Y.  569,  37  Am.  St.  Rep.  60S,  24 
LR.A  550,  35  N.  E.  934,  holding  act  prohibiting  general  assignments 
by  corporations  not  applicable  to  foreign  corporations ;  Combes  v.  Keyes, 
89  Wis.  308,  46  Am.-  St.  Rep.  841,  27  L.  R.  A.  373,  62  N.  W1.  92,  but 
holding  corporate  franchises  surrendered;  dissenting  opinion  in  New 
York  etc.  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.),  41  S.  W.  688,  majority 
holding  act  imposing  penalty  on  foreign  insurance  company  for  delay 
in  paying  policy  unconstitutional. 

Power  of  State  to  discriminate  against  foreign  corporation  doing 

business  therein.    Note,  95  Am.  Dec.  537. 
Taxation  of    foreign    corporations — Discriminating    against    them. 

Note,  96  Am.  Dec.  341. 
Constitutional  equality  of  privileges,  immunities  and    protection. 

Note,  14  L.  R.  A.  580. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  312. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
330. 

Liverpool  and  London  etc.  Insurance  Company  doing  business  in  Eng- 
land and  this  country,  organized  under  deed  of  settlement  and  acts  of 
parliament  with  power  to  sue  and  be  sued  through  its  officers  in  behalf  of 
whole  body,  etc.,  is  a  corporation  in  this  country  and  liable  to  pay  specific 
State  tax  in  order  to  exercise  its  functions  in  such  State. 

Approved  in  United  States  v.  Adams  Express  Co.,  229  U.  S.  390, 
57  L.  Ed.  1240,  33  Sup.  Ct.  878,  express  company,  as  joint  stock  associa- 
tion, is  amenable  to  provisions  of  Interstate  Commerce  Act,  and  is  sub- 
ject to  indictment  for  violations  thereof ;  In  re  Carthage  Lodge,  No.  365, 
I.  0.  O.  F.,  230  Fed.  699,  lodge,  having  some  of  powers  and  privileges 
of  private  corporations,  may  file  voluntary  petiti6n  in  bankruptcy, 
though  not  designated  as  corporation  by  statute;  Fargo  v.  Powers,  220 
Fed.  707,  708,  statute  taxing  corporations  on  ad  valorem  instead  of 
specific  basis  includes  express  companies;  United  States  v.  American 
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Express  Co.,  199  Fed.  324,  joint-stock  company  engaging  in  general 
interstate  express  business,  and  having  filed  schedule  of  rates  with  inter- 
state commerce  commission,  was  quasi  corporation  and  subject  to  indict- 
ment for  discrimination  in  violation  of  Interstate  Commerce  Act;  Blue 
Mt.  Forest  Assn.  v.  Borrowe,  71  N.  H.  73,  51  Atl.  672,  holding  stock- 
holder assenting  to  by-law  liable  for  assessment  therein  provided;  dis- 
senting opinion  in  Warren  v.  Pirn,  66  N.  J.  Eq.  418,  59  Atl.  797,  ma- 
jority holding  void,  voting  trust  in  stock  of  local  corporation  claimed 
by  foreign  corporation;  Fargo  v.  Louisville  etc.  R.  R.  Co.,  10  Biss.  280, 
6  Fed.  793,  holding  suit  properly  brought  in  name  of  president  of  joint 
stock  company  of  New  York  in  Federal  court  of  another  State;  Maltz 
v.  American  Express  Co.,  1  Flipp.  614,  615 ;  Fed.  Cas.  9002,  holding  joint 
stock  company  of  New  York  suable  as  citizen  of  that  State;  Andrews 
Bros.  Co.  v.  Younsstown  Coke  Co.,  86  Fed.  587,  588,  589,  595,  30  C.  C.  A. 
293  (affirming  Youngstown  Coke  Co.  v.  Andrews  Bros.  Co.,  79  Fed. 
674),  holding  limited  partnership  association  of  Pennsylvania  entitled 
to  sue  as  a  corporation  and  citizen  of  that  State;  American  Steel  etc. 
Co.  v.  Labor  Unions,  90  Fed.  600,  606,  holding  voluntary  associations 
cannot  be  sued  as  such;  Board  of  Levee  Inspectors  v.  Crittenden,  94 
Fed.  616,  36  C.  C.  A.  418,  holding  county  board,  created  by  statute 
with  powers  of  corporation,  a  body  corporate  and  subject  to  suit;  At- 
torney General  v.  Mercantile  Ins.  Co.,  121  Mass.  526,  holding  words 
"joint  stock  company"  in  statute  referred  to  corporations  organized 
under  general  laws ;  McGregor  v.  Erie  R.  R.  Co.,  35  N.  J.  L.  118,  holding 
foreign  corporation  domestic  as  to  certain  franchises  and  privileges 
granted ;  Tide  Water  Pipe  Co.  v.  Assessors,  57  N.  J.  L.  517,  27  L.  R.  A. 
684,  31  Atl.  221,  holding  association  of  one  State  taxable  as  a  corpora- 
tion in  another;  Edgeworth  v.  Wood,  58  N.  J.  L.  467,  33  Atl.  942,  hold- 
ing joint  stock  company  of  New  York  suable  as  corporate  entity  in  New 
Jersey;  Woods  v.  Wicks,  7  Lea,  45,  arguendo;  Camblos  v.  Philadelphia 
etc.  R.  R.  Co.,  4  Fed.  Cas.  1115,  1116,  as  to  privilege  of  joint  stock 
company  to  sue  in  Federal  court;  Metropolitan  Life  Ins.  Co.  v.  Board 
of  Assessors,  115  La.  706,  39  South,  849,  arguendo. 

Distinguished  in  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  575,  579, 
3  L.  R.  A.  504,  507,  holding  limited  partnership  of  Pennsylvania  not 
entitled  to  sue  in  Federal  court  as  a  citizen  of  that  State;  Dinsmore  v. 
Philadelphia  etc.  R.  R.  Co.,  7  Fed.  Cas.  728,  denying  jurisdiction  of 
Federal  court  of  suit  by  joint*  stock  company  brought  in  name  of  its 
president;  Gregg  v.  Sanford,  65  Fed.  154,  12  C.  C.  A.  525,  holding  joint 
stock  companies  not  included  in  act  taxing  incorporated  companies; 
Edwards  v.  Warren  Linoline  etc.  Works,  168  Mass.  567,  38  L.  R.  A. 
793,  47  N.  E.  503,  holding  partnership  association  of  Pennsylvania  not 
liable  to  be  sued  as  a  corporation  in  Massachusetts;  Allen  v.  Long,  80 
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Tex.  266,  26  Am.  St.  Sep.  739,  16  S.  W.  45,  holding  an  association  of 
Texas  governed  by  general  law  of  partnerships. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  69,  71,  74. 

Corporate  taxation  arid  the  commerce  clause.    Note,  60  L.  R.  A. 
646. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 

541. 
Whether    express  words    are    necessary  to  create  a    corporation. 

Note,  7  E.  R.  0.  257. 

10  Wall  577-682,  19  I*.  Ed.  983,  THE  COTTON  PLANT. 

Capture  made  within  State  of  North  Carolina  on  Roanoke  River  abont 
one  hundred  miles  above  Its  month  is  within  meaning  of  act  of  July  2, 1864, 
enacting  that  no  property  seized  on  Inland  waters  shall  be  regarded  as 
maritime  prise. 

Approved  in  Porter  v.  United  States,  106  U.  S.  612,  27  L.  Ed.  288, 
1  Sup.  Ct.  544,  holding  capture  on  James  River  in  Virginia  not  mari- 
time prize. 

10  Wall.  582-583,  19  L.  Ed.  1043,  MILLER  v.  McKENZIE. 

Writ  of  error  is  defective  in  respect  to  parties  reciting  that  proceedings 
are  against  certain  named  persons  ''and  others." 

Approved  in  Estis  v.  Trabue,  128  U.  S.  229,  32  L.  Ed.  438,  9  Sup.  Ct. 
59,  directing  writ  to  be  amended  to  disclose  names  of  parties  composing 
firm;  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,  39  L.  Ed.  727,  15 
Sup.  Ct.  627,  allowing  amendment  to  substitute  name  of  administrator's 
successor;  Cameron  v.  Sheppard,  71  Ga.  782,  dismissing  writ  describing 
certain  defendants  by  words  "and  others'1 ;  State  ex  rel.  Andreu  v.  Can- 
field,  40  Fla.  36,  42  L.  R.  A.  80,  23  South.  598,  holding  writ  of  error 
fatally  defective  for  want  of  necessary  parties  plaintiff  in  error. 

Practice  and  procedure   governing   transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  889. 

10  Wall.  683-589,  19  L.  Ed.  1036,  STOVALL  v.  BANKS. 

Decree  adjudging  certain  sum  of  money  due  from  defendant  to  com- 
plainant, and  awarding  execution  to  collect  it  is  final,  although  directing 
certain  deductions  to  be  made  for  notes  and  fees. 

Approved  in  Hapgood  v.  Berry,  157  Fed.  815,  85  C.  C.  A.  171,  decree 
directing  sale  of  lands  and  profits  divided  was  final  and  appealable; 
East  Coast  Cedar  Co.  v.  People's  Bank,  111  Fed.  449,  49  C.  C.  A.  422, 
holding  decree  in  partition  determining  questions  involved  and  ordering 
sa^  leaving  distribution  of  proceeds  unsettled,  final;  Eau  Claire  v. 
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Payson,  107  Fed.  557,  46  C.  C.  A.  466,  holding  appealable  order  requiring 
city  to  pay  receiver,  ultimate  liability  undetermined;  Fould  De  Grass© 
v.  H.  W.  Gossard  Co.,  236  111.  80,  86  N.  E.  178,  decree  for  accounting 
under  license  to  use  patent,  and  ordering  reference  to  master  was  final 
and  appealable ;  Bankhead  v.  Good,  56  S.  C.  395,  396,  34  S.  E.  690,  691, 
holding  probate  decree  final,  certain  amount  found  due,  and  leave 
granted  to  issue  execution;  Whitaker  v.  Sparkman,  30  Fla.  357,  11 
South.  545,  holding  order  directing  administrator  to  deliver  possession 
of  estate  to  the  court  final  and  appealable;  Cary  v.  Richardson,  35 
La.  Ann.  507,  holding  decree  dissolving  partnership,  directing  account- 
ing, etc,  final,  although  termed  interlocutory;  Texas  etc.  R.  R.  Co.  v. 
Orman,  3  N.  M.  619  (374),  9  Pac.  255,  holding  decree  directing,  enforce- 
ment of  lien  to  be  final. 

Distinguished  in  Norton  v.  Hood,  12  Fed.  765,  holding  decree  refusing 
injunction  not  final  and,  therefore,  not  appealable;  Dufour  v.  Lang,  54 
Fed.  916,  4  C.  C.  A.  663,  holding  similarly  as  to  decree  removing  liquid- 
ators and  appointing  receiver;  Ex  parte  Farrars,  13  S.  C.  260,  holding 
order  recommitting  report  of  commissioner  for  reformation  not  final. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec 
427,  437. 

Decree  is  no  less  final  because  court  of  equity  gives  parties  right  to 
apply  to  court  for  modifications  and  directions. 

Approved  in  Perkins  v.  Sierra  etc.  Min.  Co.,  10  Nev.  414,  holding  judg- 
ment final  though  accompanied  by  stipulation  of  record  respecting  future 
transactions. 

What  is  final  decree.    Note,  31  Am.  Dec.  274. 

Decree  against  administrator  is  conclusive  evidence  in  action  against 
sureties  on  administrator's  bond,  and  cannot  be  collaterally  attacked  by 
sureties. 

Approved  in  Conway  v.  Carter,  11  N.  M.  433,  68  Pac.  944,  Greer  v.  Mc- 
Neal,  11  Okl.  529,  69  Pac.  894,  Meyer  v.  Barth,  97  Wis.  355,  66  Am.JSt. 
Rep.  124,  72  N.  W.  749,  and  Crim  v.  England,  46  W.  Va.  480,  33  S.  E.  311, 
all  following  rule ;  Bierce  v.  Waterhouse,  219  U.  S.  335,  55  L.  Ed.  243,  31 
Sup.  Ct.  241,  surety  on  bond  in  judicial  proceeding  is  represented  by  prin- 
cipal and  is  bound  by  judgment  against  principal  within  limits  of  his  ob- 
ligation ;  Commonwealth  of  Pennsylvania  v.  Fidelity  &  Deposit  Co.,  180 
Fed.  298,  surety  on  supersedeas  bond  is  concluded  by  decisions  and  orders 
of  appellate  court ;  Territory  v.  Cook,  2  Ariz.  389, 17  Pac.  11,  holding  sure- 
ties on  treasurer's  bond  estopped  to  deny  that  treasurer  had  funds  re- 
ported by  him  as  in  his  hands;  American  Bonding  etc.  Co.  v.  United 
States,  23  App.  D.  C.  543,  545,  whether  judgment  or  decree  against  ad- 
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ministrator  is  conclusive  evidence  of  debt  in  action  against  surety  was 
unnecessary  to  determine,  but  it  was  certainly  prima  facie  evidence; 
Judge  of  Probate  v.  Sulloway,  68  N.  H.  515,  73  Am.  St.  Rep.  622,  44 
AtL  721,  holding  decree  charging  executor  with  certain  indebtedness, 
sureties  bound  thereby ;  Southern  Surety  Co.  v.  Burney,  34  Okl.  555,  43 
Li  A,  (N.  S.)  308,  126  Pac.  749,  sureties  on  guardian's  bond  are  con- 
cluded by  decree  as  to  amount  of  principal's  liability,  though  not  parties 
to  suit  for  accounting;  United  Brethren  v.  Akin,  45  Or.  250,  66  L.  R.  A. 
654,  77  Pac.  748,  sureties  on  executor's  bond  who  executed  same  without 
knowledge  of  his  indebtedness  to  testator  are  liable  under  decree  of  dis- 
tribution for  such  debt  which  was  charged  against  him  in  account  as 
money  in  his  hands;  Homung  v.  Schramm,  22  Tex.  Civ.  329,  54  S.  W. 
616,  holding  guardian  and  sureties  bound  by  judgment  as  to  amount  of 
money  on  hand ;  State  v.  Abbott,  63  W.  Va.  193,  61  S.  E.  370,  decree 
charging  special  receiver  with  certain  amount  is  conclusive  upon  sureties 
of  liability  and  .amount ;  Washington  Ice  Co.  v.  Webster,  125  U.  S.  446, 
31  L.  Ed.  807,  8  Sup.  Ct.  958,  holding  jury's  valuation  of  ice  in  replevin 
suit  conclusive  in  suit  on  bond  given  in  former  action;  Moses  v.  United 
States,  166  U.  S.  600,  41  L.  Ed.  1130,  17  Sup.  Ct.  693,  admitting  judg- 
ment against  public  officer  in  suit  on  his  bond ;  Wy cough  v.  State,  50  Ark. 
105,  6  S.  W.  599,  holding  surety  bound  by  settlement  made  by  principal's 
administrator  as  within  his  contract;  Chaquette  v.  Ortet,  60  Cal.  601, 
admitting  decree  against  administrator  as  conclusive  evidence  against 
sureties;  Robinson  v.  Epping,  24  Fla.  251,  4  South.  818,  and  Bopp  v. 
Hansford,  18  Tex.  Civ.  App.  345,  45  S.  W.  747,  holding  surety  bound  by 
decree  against  principal ;  Chicago  v.  Gage,  95  111.  630,  35  Am,  Rep.  199, 
holding  neither  principal  nor  -sureties  could  falsify  treasury  balances  in 
avoidance  of  liability  on  bond ;  Nevitt  v.  Woodburn,  160  III.  210,  52  Am. 
St  Rep.  319,  43  N.  E.  387,  and  Bellinger  v.  Thompson,  26  Or.  347,  37 
Pac.  720,  both  holding  surety  concluded  by  judgment  against  executor; 
McKim  v.  Glover,  167  Mass.  283,  45  N.  E.  745,  holding  similarly  as  to 
judgment  against  trustee;  Pasewalk  v.  Bollman,  29  Neb.  526,  527,  26 
Am.  St.  Rep.  404,  405,  45  N.  W.  783,  holding  sureties  on  bond  given  to 
sheriff  bound  by  judgment  against  latter  where  their  principal  had  de- 
fended that  action;  Braiden  v.  Mercer,  44  Ohio  St.  343,  344,  7  N.  E.  158, 
holding  surety  concluded  by  settlement  of  guardian's  account;  Gentry 
v.  Allen,  32  Gratt.  258,  holding  trustee  as  third  party  concluded  by  judg- 
ment against  his  grantor;  Shepard  v.  Pebbles,  38  Wis.  378,  379,  holding 
sureties  on  guardian's  bond  concluded  by  former  adjudication;  Meyer 
v.  Barth,  97  Wis.  355,  72  N.  W.  749,  sureties  on  probate  bond  held  liable ; 
State  v.  Nutter,  44  W.  Va.  389,  30  S.  E.  69,  holding  if  instrument  binds 
maker  to  abide  result  of  certain  litigation,  a  judgment  against  principal 
is  conclusive  on  sureties ;  McKim  v.  Glover,  161  Mass.  422,  37  N.  E.  444, 
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Belcher  v.  Branch,  11  R.  I.  227,  and  Pazton  v.  Steele,  86  Va.  314,  10 
S.  E.  2,  all  arguendo. 

Distinguished  in  Martin  v.  EUerbe's  Admr.,  70  Ala.  334,  holding  de- 
cree against  personal  representatives  of  principal  not  evidence  against 
surety. 

Qualified  in  Parr  v.  State,  71  Md.  235, 17  Atl.  1022,  holding  surety  con- 
cluded by  judgment  against  guardian  where  he  had  participated  in  de- 
fense of  that  action. 

How  far  judgment  against  executor  or  administrator  concludes  his 
sureties.    Note,  32  Am.  Dec.  203. 

Judgments  against  principals  as  evidence  against  sureties.    Notes, 
83  Am.  Dec.  384;  9  Ann.  Cas.  155. 

Effect  against  surety  of  judgment  against  officer.    Note,  52  L.  R.  A. 
171,  187. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  L.  R.  A. 
(N.  S.)  708. 

10  Wall  589-693,  19  L  Ed.  1038,  8TAGO  v.  MUTUAL  LITE  INSURANCE 
OO. 

Evidence  of  custom  cannot  be  introduced  to  vary  contract  where  condi- 
tions clearly  set  forth. 

Approved  in  Gooding  v.  Northwestern  etc.  Life  Ins.  Co.,  110  Me.  74, 
85  Atl.  394,  evidence  of  custom  governing  relations  of  insurance  com- 
pany and  agent  could  not  be  introduced  to  vary  unambiguous  contract 
and  entitle  him  to  commissions  on  renewal  premiums  contrary  to  con- 
tract ;  Houghton  v.  Bradley,  113  Mich.  602,  71  N.  W.  1113,  applying  rule 
to  insurance  contract. 

Where  agent  has  acted  on  a  circular  sent  ont  by  the  company  without 
complaint  for  several  years,  he  is  estopped  to  deny  that  the  terms  of  com- 
pensation clearly  set  forth  in  the  circular  are  those  under  which  he  was 
employed. 

Approved  in  Davis  v.  Bush,  28  Mich.  439,  where  estimate  and  plan 
submitted,  contract  let  and  contractor  gave  receipt  for  part  payment 
"to  apply  on  building  contract  as  per  plan,"  held  estopped  to  deny  that 
estimate  was  contract  price;  Love  v.  Mayor  etc.  of  Jersey  City,  40 
N.  J.  L.  460,  where  public  officer  held  estopped,  by  accepting  for  a  con- 
siderable period  a  smaller  salary,  to  deny  the  latter  was  his  salary; 
Church  v.  Florence  Iron  Works,  45  N.  J.  L.  133,  18  Am.  Hep.  205, 
where  several  acceptances  of  payment  for  iron  at  a  certain  rate  estopped 
party  from  setting  up  a  claim  to  a  larger  amount. 


173  NOTES  ON  U.  S.  REPORTS.        10  Wall.  593-676 

4 

Agency  may  be  terminated  by  principal  at  any  time,  and  unless  there 
Is  a  contract  showing  contrary  intent,  agent's  right  to  renewal  premiums 

ceases. 

Approved  in  Fidelity  ft  Deposit  Co.  v.  Washington  Life  Ins.  Co.,  193 
Fed.  513,  right  of  agent  to  commission  on  renewal  premiums  ceases  with 
termination  of  agency;  Chase  v.  N.  Y.  Life  Ins.  Co.,  188  Mass.  273,  74 
N.  E.  326,  where  insurance  agency  contract  provided  for  payment  of 
commissions  on  renewals  for  five  years,  if  agency  continued  so  long, 
agent  discharged  before  five  years  not  entitled  to  commissions ;  Arens- 
meyer  v.  Metropolitan  Life  Ins.  Co.,  254  Mo.  380,  162  S.  W.  266,  con- 
tract expressly  terminated  life  insurance  agent's  right  to  commissions 
on  renewal  premiums  payable  after  his  retirement ;  King  v.  Raleigh,  100 
Mo.  App.  5,  6,  70  S.  W.  252,  denying  agent,  terminating  employment, 
right  to  recover  commissions  accruing  upon  policies  written  before  ter- 
mination; Walker  v.  John  Hancock  etc.  Ins.  Co.,  80  N.  J.  L.  348,  Ann. 
Cat.  1912A,  526,  35  L.  R.  A.  (N.  S.)  153,  79  Atl.  357,  insurance  agent 
was  not  entitled  to  damages  because  company  prevented  him  from  col- 
lecting premiums  due  after  his  discharge ;  Jacobson  v.  Connecticut  Mut. 
Ins.  Co.,  61  Minn.  334,  63  N.  W.  741,  construing  circular  as  determining 
character  of  agency. 

Distinguished  in  Michigan  Mut.  Life  Ins.  Co.  v.  Coleman,  118  Tenn. 
235, 100  S.  W.  128,  insurance  agent  had  right  to  commission  on  renewal 
premiums  after  his  discharge  without  cause  on  insurance  obtained  by 
him. 

Termination  of  insurance  agency  as  affecting  right  to  commissions 
on  renewals.    Note,  35  L.  R.  A.  (N.  S.)  155. . 

10  Wall.  693-604,  19  L.  Ed.  1033,  WARD  V.  UNITED  STATES. 
Not  cited. 

10  Wall  604-676,  19  L.  Ed.  1008,  MERCHANTS'  NATIONAL  BANK  V. 
STATE  NATIONAL  BANK. 

Instruction  to  bring  in  verdict  for  defendant  Is  proper  where  plaintiff's 
caae  offers  no  evidence  on  which  jury  could  rationally  find  for  h<mi 

Approved  in  Norfolk  &  W.  Ry.  Co.  v.  Gardner,  162  Fed.  115,  89 
C.  C.  A.  114,  direction  of  verdict  is  discretionary  with  trial  judge ;  Parks 
v.  Southern  Ry.  Co.,  143  Fed.  278,  74  C.  C.  A.  414,  and  Huntt  V.  Mc- 
Xamee,  141  Fed.  294,  72  C.  C.  A.  441,  both  upholding  refusal  of  volun- 
tary nonsuit  after  plaintiff  had  concluded  his  evidence  and  defendant's 
motion  for  direction  of  verdict  had  been  sustained;  Egbert  v.  Sun  Co., 
126  Fed.  572,  denying  new  trial  where  no  exception  taken  or  submission 
of  evidence  asked ;  Chicago  etc.  Ry.  Co.  v.  Driggers,  1  Ind.  Ter.  422,  45 
S.  W.  127,  in  action  to  recover  for  injury,  where  there  was  no  evidence 
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• 
that  railroad  was  negligent,  court  should  direct  verdict;  Stephens  v. 
Deatherage  Lumber  Co.,  98  Mo.  App.  370,  73  S.  W.  292,  affirming  lower 
court's  order  granting  new  trial;  Metropolitan  Ry.  Co.  v.  Fonville,  19 
Okl.  294,  91  Pac.  906,  where  undisputed  evidence  of  contributory  negli- 
gence was  conclusive,  court  should  direct  verdict;  Knox  v.  Fuller,  23 
Wash.  45,  62  Pac.  134,  holding  defendant  estopped  from  urging  on  appeal 
question  of  fact  for  jury,  denying  below  such  question ;  White  v.  L.  Hoster 
Brewing  Co.,  51  W.  Va.  262,  41  S.  E.  181,  applying  rule  where  evidence  # 
clearly  and  decidedly  preponderates;  Ketterman  v.  Dry  Fork  R.  R.  Co., 
48  W.  Va.  612,  37  S.  E.  686,  holding  court  properly  directed  verdict 
where  jury  could  not  justifiably  infer  negligence;  Commissioners  of 
Marion  County  v.  Clark,  94  U.  S.  284,  24  L.  Ed.  62,  where  judge  charged 
jury  that  there  was  no  evidence  to  support  a  certain  finding;  Baltimore 
&  Potomac  R.  R.  Co.  v.  Jones,  95  U.  S.  443,  24  L.  Ed.  508,  where  instruc- 
tion equivalent  to  directing  a  verdict  held  erroneously  refused ;  Edwards 
v.  Kearzey,  96  U.  S.  604,  24  L.  Ed.  797,  applying  rule  to  a  statute  clearly 
unconstitutional;  County  of  Macon  v.  Shores,  97  U.  S.  278,  24  L.  Ed. 
890,  where  instruction  for  plaintiff,  the  defendant  not  putting  in  his 
case;  to  same  effect  in  Bowditch  v.  Boston,  101  U.  S.  18,  25  L.  Ed.  981 
(affirming  4  Cliff.  339,  Fed.  Cas.  1719);  Congress  etc.  Spring  Co.  v. 
Edgar,  99  U.  S.  656,  25  L.  Ed.  490,  where  defendant  asked  for  dismissal, 
nonsuit  and  a  directed  verdict;  Orleans  v.  Piatt,  99  U.  S.  678,  25  L.  Ed. 
404,  where  a  directed  verdict  after  both  sides  had  put  in  case ;  Hathaway 
v.  East  Tennessee  etc.  R.  R.  Co.,  29  Fed.  491,  Patton  v.  Southern  Ry. 
Co.,  82  Fed.  986,  27  C.  C.  A.  287,  Meyer  v.  Houck,  85  Iowa,  325,  52  N.  W. 
237,  Heath  v.  Jaquith,  68  Me.  436,  Powell  v.  Missouri  Pacific  Ry.  Co., 
76  Mo.  85,  Alexander  v.  Tennessee  Mining  Co.,  3  N.  M.  268  (195),  3 
Pac.  741,  Longley  v.  Daly,  1  S.  D.  261,  46  N.  W.  248,  and  Northern  Pac. 
Ry.  Co.  v.  Holmes,  3  Wash.  Ter.  208,  14  Pac.  689,  all  to  same  effect; 
Paine  v.  Grand  Trunk  Ry.  Co.,  58  N.  H.  614,  discussing  sufficiency  of 
evidence  to  go  to  jury ;  Meguire  v.  Corwine,  101  U.  S.  Ill,  25  L.  Ed.  900, 
and  Oscanyan  v.  Winchester  Arms  Co.,  103  U.  S.  265,  26  L.  Ed.  541, 
where  instruction  for  defendant  after  opening  statement  showing  the 
contract  claimed  was  void;  Kirchner  v.  Laughlin,  4  N.  M.  220,  17  Pac. 
134,  holding  it  was  error  not  to  leave  questions  to  jury  where  there  was 
some  evidence ;  Southern  Pac.  R.  R.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A. 
229,  holding  question  of  negligence  was  properly  submitted  to  jury. 

Compulsory  nonsuits.    Note,  24  Am.  Dec.  623. 

Purchase  by  bank  of  treasury  certificates,  at  reduced  premium,  under 
agreement  to  sell  an  equivalent  amount  at  an  equally  low  premium,  there 
being  no  agreement  to  deliver  the  specific  certificates,  gives  absolute  title 
to  the  bank  unaffected  by  any  trust.    Even  if  a  trustee,  the  right  is  lost 
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«gatnst  bank,  where  at  cestul's  request  bank  sella  an  equal  amount  at  the 
reduced  rate. 

Approved  in  United  States  v.  State  Nat.  Bank  of  Boston,  96  U.  S.  34, 24 
L.  Ed.  648,  following  rule;  Talty  v.  Freedman's  etc.  Trust  Co.,  93  U.  S. 
325,  28  L.  Ed.  887,  holding  bona  fide  purchaser  from  pledgee  takes 
pledgee's  right  against  pledgor. 

Principal  la  liable  for  the  unauthorized  act  of  his  agent  if  he  accept 
the  benefits  therefrom. 

Approved  in  Egbert  v.  Sun  Co.,  126  Fed.  569,  holding  corporation 
liable  upon  contract  of  employment  made  by  president  controlling  busi- 
ness; Dysart  v.  Missouri  K.  &  T.  Ry.  Co.,  122  Fed.  231,  58  C.  C.  A.  592, 
holding  railway  estopped  from  denying  trainmaster's  authority  per- 
mitting passenger  to  ride  upon  freight  train ;  Board  of  Commrs.  Wilkes 
County  v.  Coler,  113  Fed.  716,  51  C.  C.  A.  379,  holding  county  estopped 
by  recitals  in  bond  from  denying  subscription  necessary  or  citizen's 
interest  in  road;  Perkins  v.  Boothby,  71  Me.  95,  where  agent  borrowed 
to  pay  principal's  debts ;  to  same  effect,  Fairly  v.  Nash,  70  Miss.  201,  12 
South.  152;  Nims  v.  Mt.  Hermon  Boys'  School,  160  Mass.  178,  89  Am. 
St.  Rep.  469,  22  L.  R.  A.  366,  35  N.  E.  777,  holding  educational  corpora- 
tion liable  for  negligence  in  running  ferry  from  which  it  took  the  profits ; 
Ten  Broeck  v.  Winn  Boiler  Compound  Co.,  20  Mo.  App.  20,  where  agent 
purchased  in  excess  of  his  power,  but  principal  used;  Rich  v.  State 
Nat.  Bank,  7  Neb.  206,  29  Am.  Rep.  384,  where  bank  bound  by  contract 
of  president  to  give  shares  in  exchange  for  business  brought  to  bank ; 
to  same  effect  First  Nat.  Bank  v.  Kimberlands,  16  W.  Va.  580,  581,  and 
Smith  v.  Lawson,  18  W.  Va.  230,  41  Am.  Rep.  691 ;  In  re  Kansas  City 
Stone  etc.  Co.,  14  Fed.  Cas.  129,  whether  act  of  agent  ratified  by  cor- 
poration within  four  months  of  commencement  of  bankruptcy  proceed- 
ings, depends  on  conditions  at  time  of  ratification. 

Corporation  is  estopped  to  deny  contract,  not  ultra  vires,  which  party 
makes  with  its  agents  in  good  faith  and  without  knowledge  of  defect  in 
agent's  powers,  although  such  defect  exists. 

Approved  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  629,  44  L.  Ed. 
615,  20  Sup.  Ct.  502,  estopping  bank  from  denying  liability,  money  ob- 
tained by  vice-president  by  loan;  Weniger.v.  Success  Mining  Co.,  227 
Fed.  553,  stockholder  was  estopped  by  delays  from  obtaining  relief  in 
equity  against  bona  fide  purchaser  of  his  stock  at  illegal  sale  for  his 
unpaid  assessments;  Skud  v.  Tillinghast,  195  Fe/1.  7,  115  C.  C.  A.  83, 
where  maker  signed  note  for  accommodation  of  bank  cashier  on  condi- 
tion that  collaterals  be  attached,  bank  is  liable  for  loss  of  collaterals 
abstracted  by  cashier;  Jenson  v.  Toltec  Ranch  Co.,  174  Fed.  89,  98 
C.  C.  A.  60,  corporation  empowering  officer  to  sell  land  without  signature 
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of  other  officer,  and  allowing  him  for  six  years  to  sell  land  and  borrow 
money  by  pledging  personal  property  and  land  contract,  was  estopped 
from  denying  his  authority  to  borrow  money  from  bank  and  convey 
land  as  security;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  828,  94  C.  C.  A. 
346,  corporation  by  acquiescence  in  making  of  notes  and  contracts  by 
president  granted  him  power  to  issue  notes  for  all  lawful  purposes ; 
Kent  v.  Addicks,  126  Fed.  116,  60  C.  C.  A.  660,  holding,  upon  issue  of 
authority,  evidence  admissible  of  similar  contract  made,  acted  upon,  and 
carried  out  by  principal;  Wesson  v.  Town  of  Mt.  Vernon,  98  Fed.  809, 
39  C.  C.  A.  301,  holding  town  estopped  from  denying  liability,  as  against 
bona  fide  purchaser,  on  ground  that  recitals  in  bonds  false;  Nicholson  v. 
Randall  Bank  Co.,  130  Cal.  539,  62  Pac.  932,  holding  bank  estopped  from 
denying  liability  upon  accounts  transferred  by  cashier  from  defunct 
bank;  La  Normandie  Hotel  Co.  v.  Security  Trust  Co.,  38  App.  D.  C.  191, 
certificate  under  corporate  seal  of  corporation  signed  by  secretary  and 
treasurer,  authorizing  indorsement  of  promissory  note  was  sufficient  to 
justify  bank  discounting  note  in  believing  certificate  was  issued  by  au- 
thority of  corporation;  Crook  v.  International  Trust  Co.,  32  App.  D.  C. 
510,  persons  dealing  with  officer  of  corporation  have  right  to  assume 
validity  of  their  actions  in  respect  of  matter  within  their  power  and  au- 
thority ;  Second  National  Bank  v.  Averell,  2  App.  D.  C.  481,  25  L.  R.  A. 
761,  bank  was  liable  on  post-dated  check  received  by  paying  teller  after 
banking  hours,  later  acquiesced  in  by  cashier ;  Armstrong  v.  Stearns,  156 
Mich.  606,  121  N.  W.  315,  where  manager  of  limited  merchandising  part- 
nership, though  without  written  authority,  was  permitted  to  sign  notes 
for  accommodation  and  for  merchandise,  such  notes,  in  hands  of  bona 
fide  purchasers,  were  valid  claims  against  partnership  in  insolvency; 
First  Nat.  Bank  v.  Exchange  Bank,  90  Neb.  229,  133  N.  W.  239,  corpo- 
ration acecpting  benefits  of  transaction  induced  by  fraudulent  repre- 
sentations of  its  agent  acting  within  scope  of  his  authority,  is  liable  to 
party  injured;  Sturdevant  Bros.  &  Co.  v.  Farmers'  etc.  Bank,  69  Neb. 
240,  95  N.  W.  826,  holding  cashier  cannot  obligate  bank  by  signing  re- 
plevin bond  in  action  between  third  parties;  Murchison  Nat.  Bank  v. 
Dunn  Oil  Mills  Co.,  157  N.  C.  304,  306,  13  S.  E.  94,  bona  fide  purchaser 
could  recover  on  note  made  by  president  of  corporation,  not  signed  by 
president  as  by-laws  required,  where  making  of  negotiable  paper  and 
borrowing  money  was  within  corporate  powers  under  charter;  Grant 
County  State  Bank  v.  Northwestern  Land  Co.,  28  N.  D.  497,  502,  503, 
514,  150  N.  W.  740,  743,  747,  issuance  by  vice-president,  claiming  to  be 
treasurer,  of  checks  and  other  company  obligations,  acquiesced  in  by 
directors  and  officials  was  admissible  as  proof  of  his  ostensible  author- 
ity to  issue  negotiable  paper;  Ardmore  State  Bank  v.  Mason,  30  Okl. 
581,  39  L.  R.  A.  (N.  S,)  292,  120  Pac.  1086,  bank  has  no  lien  upon  stock 
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of  shareholder  for  credit  extended'  with  knowledge  that  stock  had  been 
pledged  for  prior  indebtedness  to  another,  though  no  transfer  was  made 
on  books;  Byron  v.  First  Nat.  Bank,  75  Or.  303,  146  Pac.  518,  president 
of  national  bank  has  no  authority  to  borrow  money  for  bank,  but  creditor 
may  hold  bank  on  ground  of  estoppel ;  Turnpike  etc.  Road  Co.  v.  Federal 
St.  etc.  Pass.  Ry.  Co.,  194  Pa.  St.  149,  75  Am.  St.  Rep.  692,  45  Atl.  67, 
holding  court  properly  refused  to  charge  contract  ultra  vires  where  seal 
and  signatures  of  officers  affixed ;  First  Nat.  Bank  v.  Greenville  Oil  etc. 
Co.,  24  Tex.  Civ.  648,  60  S.  W.  829,  holding  bank  estopped  from  denying 
liability  for  feedstuff  furnished  third  person  at  instance  of  cashier; 
Parker  v.  Hill,  68  Wash.  146, 122  Pac.  623,  corporation  delivering  securi- 
ties to  insurance  company  upon  faith  of  which  it  transacted  business 
was  liable  to  receiver  of  insurance  company,  though  securities  were  de- 
livered by  officers  in  charge  of  corporation  without  knowledge  of  presi- 
dent; Coolidge  v.  Schering,  32  Wash.  564,  73  Pac.  685,  holding  land 
wrongfully  conveyed  to  bona  fide  purchaser,  company  and  trustee  hold- 
ing unrecorded  mortgage   estopped  from   denying  officer's   authority; 
faion  Bank  &  Trust  Co.  v.  Long  Pole  Lumber  Co.,  70  W.  Va.  566,  41 
L  B.  A..  (N.  S.)  663,  74  S.  E.  677,  third  person  may  recover  from  prin- 
cipal on  contract  made  with  agent  on. proof  of  apparent  authority;  dis- 
senting opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  145,  Ann. 
Gas.   1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  889,  34  Sup.  Ct.  526, 
majority  holding  that  provision  in  tariff  schedule  requiring  passenger 
to  declare  value  of  baggage  and  pay  excess  charges  for  excess  liability 
was  sufficient  notice  of  limitation  of  liability  to  one  hundred  dollars  for 
free  baggage;  dissenting  opinion  in  St.  Vincent  College  v.  Hallett,  201 
Fed.  484, 119  C.  C.  A.  647,  majority  holding  that  notes  issued  by  presi- 
dent of  educational  corporation  without  authority  did  not  bind  corpora- 
tion ;  Morgan  v.  Chicago  etc.  Ry.  Co.,  96  U.  S.  720,  24  L.  Ed.  745,  where 
one  estopped  to  deny  title  of  railway  company  in  property  it  had  im- 
proved and  long  used  under  a  claim  of  which  he  had  full  knowledge,  and 
where  he  had  in  no  way  asserted  ownership;  Macon  Co.  v.  Shores,  97 
U-  S.  279,  24  L.  Ed.  890,  where  county  estopped  from  setting  up  irregu- 
larities of  its  officials  to  defeat  bonds  in  hands  of  innocent  parties;  to 
same  effect  in  Orleans  v.  Piatt,  99  U.  S.  682,  25  L.  Ed.  404,  and  Louis- 
ville etc.  Ry.  Co.  v.  Tennessee,  8  Heisk.  788 ;  Pompton  v.  Cooper  Union, 
1^1  U.  S.  204,  25  L.  Ed.  805,  holding  bonds  reciting  compliance  with  stat- 
ute are  valid  in  hands  of  bona  fide  holder ;  People's  Bank  v.  Manufactur- 
ers' Nat.  Bank,  101  U.  S.  183,  25  L.  Ed.  908,  holding  bank  estopped  to 
deny  agent's  power;  Creswell  v.  Lanahan,  101  U.  S.  351,  25  L.  Ed.  854, 
where  actuary  of  bank  gave  securities  in  discharge  of  a  debt  of  the  bank, 
with  apparent  power  from  the  directors  to  do  so ;  to  same  effect  in  United 
States  Nat.  Bank  v.  First  Nat.  Bank,  79  Fed.  302,  24  C.  C.  A.  597;  Mar- 
vn— is 
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tin  v.  Webb,  110  U.  S.  14,  28  L.  Ed.  52,  3  Sup.  Ct.  433,  where  bank  by 
long  acquiescence  estopped  from  setting  up  want  of  authority  in  cashier 
to  perform  duties  not  in  regular  course;  to  same  effect  in  Page  v.  Fall 
River  etc.  R.  R.  Co.,  31  Fed.  259,  260,  Armstrong  v.  Chemical  Nat,  Bank, 
83  Fed.  569,  571,  27  C.  C.  A.  601,  Talladega  Ins.  Co.  v.  Peacock,  67  Ala. 
263,  Carpy  v.  Dowdell,  115  Cal.  683,  47  Pac.  696,  Davenport  v.  Stone, 
104  Mich.  525,  53  Am.  St.  Rep.  470,  62  N.  W.  723 ;  Louisville  etc.  Ry. 
Co.  v.  Louisville  Trust  Co.,  174  U.  S.  573,  43  L.  Ed.  1091,  19  Sup.  Ct. 
825  (affirming  75  Fed.  458,  467,  22  C.  C.  A.  378,  where  bona  fide  holder 
of  negotiable  guaranty  by  one  corporation  of  the  bonds  of  another  held 
free  from  irregularities  of  corporate  officers,  not  apparent  on  the  face; 
to  same  effect  in  State  v.  City  Council,  74  Ala.  232,  Des  Moines  Gas  Co. 
v.  West,  50  Iowa,  26;  Matthews  v.  Massachusetts  Nat.  Bank,  1  Holmes, 
405,  412,  Fed.  Cas.  9286,  holding  within  cashier's  apparent  powers  to 
indorse  securities  in  collecting  loans,  etc.;  to  same  effect  in  Walker  v. 
Detroit  Transit  Co.,  47  Mich.  350,  11  N.  W.  191 ;  Berwind  v.  Schultz,  25 
Fed.  920,  where  supply-man  gave  receipted  bill  to  ship's  agents,  who  col- 
lected amount  from  owner,  and  was  held  estopped  from  setting  up 
against  owner  that  bill  was  unpaid ;  Sherwood  v.  Roundtree,  32  Fed.  121, 
holding  corporation  estopped  to  deny  agency  to  procure  usurious  con- 
tracts after  a  long  persistence  in  such  a  business ;  Nevada  Bank  v.  Port- 
land Nat.  Bank,  59  Fed.  340,  holding  bank  responsible  for  fraudulent 
misrepresentations  by  cashier  as  to  the  responsibility  of  customer;  Pren- 
tiss Tool  etc.  Co.  v.  Godchaux,  66  Fed.  238,  13  C.  C.  A.  420,  holding 
pledge  of  bonds  to  be  validj  Glidden  &  Joy  Varnish  Co.  v.  Interstate 
Nat.  Bank,  69  Fed.  922,  16  C.  C.  A.  534,  holding  evidence  sufficient  to 
show  agent  was  impliedly  authorized  to  sign  the  notes;  Louisville  etc. 
R.  R.  Co.  v.  Ohio  Valley  Improvement  Co.,  69  Fed.  437,  holding  guaranty 
not  reciting  a  petition  of  stockholders  invalid;  Tome  v.  Parkersburg 
Branch  Ry.  Co.,  39  Md.  83,  106,  17  Am.  Rep.  555,  and  Cincinnati  etc. 
Ry.  Co.  v.  Citizens'  Nat.  Bank,  56  Ohio  St.  387,  43  L.  R.  A.  786,  47  N.  E. 
255,  holding  railway  liable  on  stock  certificates  fraudulently  issued  by 
secretary;  to  same  effect  in  Commonwealth  v.  Reading  Sav.  Bank,  137 
Mass.  441 ;  Oakland  Bank  v.  State  Bank,  113  Mich.  287,  67  Am.  St.  Rep. 
466,  71  N.  W.  454,  holding  bank  estopped  to  deny  statement  by  cashier 
that  no  lien  existed  on  certain  stock;  Gano  v.  Chicago  &  Northwestern 
Ry.  Co.,  60  Wis.  15,  17  N.  W.  17,  and  Kickland  v.  Menasha  Woodenware 
Co.,  68  Wis.  43,  60  Am.  Rep.  837,  31  N.  W.  475,  where  company  held 
liable  by  estoppel  on  contract  made  by  agent;  Gano  v.  Chicago  etc.  Ry. 
Co.,  66  Wis.  7,  27  N.  W.  629,  holding  evidence  was  sufficient  to  believe 
agent  had  authority  to  purchase;  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank, 
95  Fed.  30,  36  C.  C.  A.  633,  following  rule;  Niemeyer  Co.  v.  Moore,  55 
Ark.  243,  17  S.  W.  1029,  Winsted  Hosiery  Co.  v.  Knitting  Co.,  69  Conn. 
574,  38  Atl.  311,  arguendo. 


\ 
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Distinguished  in  State  Sav.  Bank  of  Ionia  v.  Montgomery,  126  Mich. 
332,  85  N.  W.  880,  holding  bank  not  liable  where  cashier's  act,  if  relied 
upon,  did  no  injury ;  dissenting  opinion  in  Murchison  Nat.  Bank  v.  Dunn 
Oil  Mills  Co.,  157  N.  d  314,  73  S*.  E.  98,  majority  holding  that  corpora- 
tion -was  liable  to  bona  fide  purchaser  on  note  signed  by  president,  but 
not  by  secretary  as  by-laws  required,  where  making  of  negotiable  paper 
was  within  powers  given  by  charter;  Moores  v.  Citizens'  Nat.  Bank,  111' 
U.  S.  169,  28  L.  Ed.  390,  4  Sup.  Ct.  352,  holding  invalid  stock  certificates 
issued  by  cashier  in  consideration  of  a  loan  to  him  personally;  to  same 
effect  in  Anderson  v.  Kissam,  36  Fed.  405,  Germania  Safety- Vault  >etc. 
Co.  v.  Boynton,  71  Fed.  806,  19  C.  C.  A.  118,  Putnam  v.  United  States, 
162  U.  S.  713,  40  L.  EcL  1128,  16  Sup.  Ct.  933,  holding,  in  the  absence  of 
evidence  of  custom  or  direct  authority,  a  bank  not  liable  for  checks 
signed  by  its  president;  to  same  effect  in  Morse  v.  Massachusetts  Nat. 
Bank,  1  Holmes,  211,  Fed.  Cas.  9857,  City  Railway  v.  Nat.  Bank,  62  Ark. 
38,  64  Am.  St.  Rep.  284,  31  L.  B.  A.  536,  34  S.  W.  90,  Farmers'  etc.  Nat. 
Bank  v.  Smith,  77  Fed.  135,  23  C.  C.  A.  80,  where  act  clearly  ultra  vires 
the  bank's  corporate  functions ;  Asher  v.  Sutton,  31  Kan.  289, 1  Pac.  537, 
holding  cashier  could  not  sell  safe  to  pay  bank's  debts;  Iron  Mine  v. 
Bank,    39  Mich.  653,  where  corporation  not  liable  on  corporate  notes 
fraudulently  given  payable  to  its  general  agent,  who  indorsed  to  plain- 
tiff;   Elliott  Nat.  Bank  v.  Western  etc.  R.  R.  Co.,  2  Lea,  680,  holding 
superintendent  of  State  railway  cannot  bind  road  on  notes  larger  than 
authorized  by  statute;  dissenting  opinion  in  Simons  v.  Fisher,  55  Fed. 
914,  3  C.  C.  A.  311,  20  L.  R.  A.  559,  560,  maintaining  that  estoppel  can- 
not establish  responsibility  for  ultra  vires  act ;  Morris  v.  Griffith,  69  Fed. 
137*  138,  holding  company  not  liable  upon  the  notes;  dissenting  opinion 
in  Oakland  Co.  Sav.  Bank  v.  State  Bank,  113  Mich.  290,  71  N.  W.  455, 

majority  holding  declaration  by  cashier  that  bank  has  no  lien  upon  stock 
estops  bank# 

Shank's  liability  for  special  deposit.    Note,  9  Am.  Dec.  183. 
-Authority  of  bank  cashier.    Note,  12  Am.  Rep.  75. 

Responsibility  of  national  banks  for  special  deposits.    Note,  36  Am. 
Rep.  594. 
\  Implied  powers  of  bank  cashier.    Note,  77  Am.  Dec.  761,  763. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  689. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  one.  Note, 
7  E.  R.  0.  372. 

Corporations  are  liable  for  their  agents'  acts,  while  engaged  in  the  busi- 
ness of  their  employment,  In  the  same  manner  and  to  the  same  extent  that 
individuals  are  liable  under  like  circumstances. 
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Approved  in  Swift  &  Co.  v.  Detroit  Rock  Salt  Co.,  233  Fed.  234,  when 
person  deals  with  corporation  without  knowledge  of  irregularity  on  part 
of  its  agents,  corporation  cannot  deny  authority  of  agent  to  make  con- 
tracts  apparently  within  scope  of  its  authority,  where  such  contracts  are 
not  ultra  vires ;  Hartford  etc.  Transp.  Co.  v.  Plymer,  120  Fed.  630,  hold- 
ings facts  sufficient  to  warrant  submission  to  jury"  whether  superintend- 
ent authorized  to  sell  vessel ;  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109 
Fed.  424,  48  C.  C.  A.  482,  holding  bank  liable  to  discounting  bank  for 
proceeds  received  from  discounted  notes  of  president;  First  Nat.  Bank 
v.  Henry,  159  Ala.  377,  49  South.  101,  bank  was  liable  to  depositor  for 
money  paid  out  without  taking  collaterals  as  agreed  on;  Allen  v.  West 
Point  Mining  etc.  Co.,  132  Ala.  297,  31  South.  463,  allowing  recovery  on 
corporation's  note  given  in  exchange  for  money  loaned  secretary  and 
treasurer,  and  used  for  purchase  of  other  stock ;  Hier  v.  Miller,  68  Kan. 
268,  63  L.  R.  A.  952,  75  Pac.  80,  where  bank  cashier  attempts  to  pay 
individual  debts  by  entering  same  upon  pass-book  of  creditor,  who  is 
depositor,  so  that  they  are  checked  out,  bank  may  recover  amount  from 
creditor ;  Standard  Oil  Co.  v.  State,  117  Tenn.  666, 10  L.  R.  A.  (N.  S.)  1015, 
100  S.  W.  717,  where  oil  company  directed  salesman  to  procure  counter- 
manding of  order  given  by  former  customers  to  competitor,  and  agent 
without  specific  directions  gives  quantity  of  oil  to  customer  counter- 
manding order,  corporation  was  chargeable  with  conspiracy  under  anti- 
trust law ;  West  Virginia  Transp.  Co.  v.  Standard  Oil  Ca.,  50  W.  Va.  614, 
40  S.  E.  592,  holding  corporation  liable  for  tortious  acts  of  officers  un- 
lawfully conspiring  to  injure  rival;  First  National  Bank  of  Carlisle  v. 
Graham,  100  U.  S.  702,  25  L.  Ed.  751,  holding  national  bank  liable  for 
loss  of  special  deposit  by  gross  negligence  of  its  officials;  Pressly  v. 
Mobile  etc.  Ry.  Co.,  4  Woods,  570,  15  Fed.  201,  holding  not  within  rail- 
way land  agent's  employment  to  utilize  a  malicious,  criminal  proceeding 
to  enforce  collection  of  company's  debts ;  Whiting  v.  Wellington,  10  Fed. 
813,  holding  valid  an  assignment  of  mortgage  by  treasurer  of  bank, 
though  he  fraudulently  converted  the  proceeds ;  to  same  effect  in  Simons 
v.  Fish«r,  55  Fed.  909,  20  L.  R.  A.  557,  5  C.  C.  A.  311,  American  Ex- 
change Nat.  Bank  v.  Oregon  Pottery  Co.,  55  Fed.  266,  holding 'one  not 
bound  to  inquire  whether  president  and  secretary  had  authority  to  sign 
notes  of  corporation;  to  same  effect  in  United  States  National  Bank  v. 
First  Nat.  Bank,  79  Fed.  299,  24  C.  C.  A.  597;  City  Nat.  Bank  v.  Chem- 
ical Nat.  Bank,  80  Fed.  861,  26  C.  C.  A.  195,  where  cashier  borrowed  for 
accommodation  of  bank  and  misappropriated;  to  same  effect  in  Donnell 
v.  Lewis  County  Savings  Bank,  80  Mo.  172,  and  City  Nat.  Bank  v.  Mar- 
tin, 70  Tex.  648,  8  Am.  St.  Rep.  635,  8  S.  W.  509;  Birmingham  Trust  Co. 
v.  Louisiana  Nat.  Bank,  99  Ala.  386,  20  L.  R.  A.  603, 13  South.  114,  hold- 
ing notice  to  cashier,  notice  to  bank ;  to  same  effect  in  Loring  v.  Brodie, 
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134  Mass.  457;  Merchants'  Nat.  Bank  v.  Citizens'  Gas  Light  Co.,  159 

Afas.  507,  38  Am.  St.  Sep.  455,  34  N.  E.  1084,  holding  gas  company  liable 

°&  notes  signed  by  treasurer  having  no  special  authorization ;  Lungstrass 

v-  German  Ins.  Co.,  57  Mo.  109,  holding  company  bound  by  policy  accepted 

ty  agent,  though  company  not  notified ;  to  same  effect  in  Starr  v.  Gregory 

Co*».  Min.  Co.,  6  Mont.  487, 13  Pac.  196 ;  Rich  v.  State  Nat.  Bank,  7  Neb. 

<3>6,  29  Am.  Rep.  384,  where  president  bound  bank  to  give  its  shares  in 

^change  for  business  brought  in;  Chemical  Nat.  Bank  v.  Armstrong, 

05  S'ed.  575,  28  L.  R.  A.  240,  13  C.  C.  A.  47,  holding  bank  not  liable  for 

oney  borrowed  by  vice-president ;  Bank  v.  Blakesley,  42  Ohio  St.  652, 

,  ***    654,  where  cashier  gave  certificate  of  deposit  to  cancel  a  private 

ebt  ;   Cox  v  Robinson,  82  Fed.  283,  284,  285,  27  C.  C.  A.  120,  submitting 

T&  **x*:xy  question  of  vice-president's  power  as  established  by  estoppel; 

0^  ***^   v.  Parkersburg  Ry.  Co.,  39  Md.  102,  arguendo ;  First  Nat.  Bank  v. 

j**^****  Nat.  Bank,  60  N.  Y.  291, 19  Am.  Rep.  187,  holding  not  business  of 

^J^**al  bank  as  such  to  hold  property  as  bailee. 

^Vfetinguished  in  Langlois  v.  Gragnon,  123  La.  455,  22  L.  R.  A.  (N.  S.) 

KV^-i  49  South.  18,  corporation  was  not  liable  to  depositor  on  cashier's 

promise  to  deposit  funds  to  depositor's  credit  in  payment  of  cashier's 

debt;  Taylor  v.  Commercial  Bank,  174  N.  T.  187,  95  Am.  St.  Rep.  564, 

66  N.  E.  728,  holding  bank  not  liable,  cashier's  representations  as  to 

person's  credit  not  made  in  official  capacity;  Robinson  v.  Memphis  & 

Charleston  Ry.  Co.,  9  Fed.  137,  holding  not  within  agent's  employment 

to  sign  bills  of  lading  where  no  delivery  of  the  goods. 

Corporations  are  liable  for  the  torts  of  their  agents,  and  the  doctrine 
of  ultra  vires  cannot  be  invoked  as  a  defense. 

Approved  in  Stewart  v.  Wright,  147  Fed.  328,  77  C.  C.  A.  499,  apply- 
ing role  where  bank  officials  participated  in  conspiracy  to  swindle  by 
means  of  fake  footrace ;  Central  Ry.  Co.  v.  Smith,  76  Ala.  582,  52  Am. 
Bep.  357,  and  Gruber  v.  Washington  etc.  Ry.  Co.,  92  N.  C.  6,  holding 
railway  company  operating  steamboat,  though  an  ultra  vires  act,  liable 
as  common  carrier  on  boat ;  to  same  effect  in  Nims  v.  Mt.  Hermon  Boys ' 
School,  160  Mass.  178,  39  Am.  St.  Rep.  469,  22  L.  R.  A.  366,  35  N.  £. 
777;  Denver  etc.  Ry.  Co.  v.  Harris,  3  N.  M.  115,  2  Pac.  370,  holding  cor- 
poration liable  for  trespass  vi  et  armis;  Hussey  v.  Norfolk  etc.  Ry.  Co., 
98  N.  C.  42,  2  Am.  St.  Rep.  315,  3  S.  E.  923,  holding  corporation  liable 
for  malicious  prosecution ;  Ponger  v.  Old  National  Bank,  20  Wash.  622, 
56  Pac.  392,  where  bank  held  liable  for  fraudulent  misrepresentations ; 
Thomas  v.  City  Nat.  Bank,  40  Neb.  506,  58  N.  W.  945,  holding  not  ultra 
vires  for  bank  to  indorse  generally. 

Liability  of  corporation  for  malice.    Note!  34  Am.  Rep.  497. 
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Certified  check  creates  liability  analogous  to  bill  of  exchange  accepted 
by  drawee,  and  the  certifying  bank  can  be  sued  directly  upon  the  instru- 
ment on  nonpayment. 

Approved  in  Hoss  v.  United  States,  232  Fed.  333,  cashier's  check  was 
bill  of  exchange  within  statute  making  it  crime  for  officer  of  bank  to 
draw  or  for  any  person  to  aid  or  abet  in  drawing  bill  of  exchange  to  de- 
fraud bank ;  In  re  International  Mineral  Co.,  222  Fed.  424,  discussing  right 
to  proceeds  of  certified  check  in  bankruptcy  proceeds ;  Merchants'  Bank  v. 
Baird,  160  Fed.  644,  17  L.  R.  A.  (N.  S.)  526,  90  C.  C.  A.  338,  certification 
of  check  by  bank,  like  acceptance  of  draft,  creates  original  actionable 
liability  against  bank,  and  implies  that  drawer  has  sufficient  funds  in 
bank;  Merchants  etc.  Bank  v.  New  First  Nat.  Bank/116  Ark.  5, 170  S.  W. 
853,  drawer  cannot  stop  payment  on  certified  check,  and  notification  to 
bank  not  to  pay  it  does  not  release  bank  from  liability;  Smith  v.  Field, 
19  Idaho,  563,  Ann.  Cas.  1912C,  354,  114  Pac.  670,  certification  of  check 
by  bank  has  effect  of  setting  aside  funds  of  drawer  to  meet  check,  and 
liability  of  bank  attaches  from  date  of  certification;  Pierce  v.  State 
Nat.  Bank,  215  Mass.  19, 101  N.  E.  1060,  certificate  of  deposit,  like  certi- 
fied check,  is  for  purpose  of  transmitting  funds  and  making  payments,  and 
time  within  which  demand  must  be  made  is  time  limited  for  action ;  First 
Nat.  Bank  v.  Currie,  147  Mich.  78,  118  Am.  St.  Rep.  537,  11  Ann.  Oas. 
241,  9  L.  R.  A.  (N.  S.)  698, 110  N,  W.  501,  certification  of  check  by  drawee 
at  request  of  indorsee*  though  made  in  absence  of  funds  belonging  to 
drawer,  operates  to  release  indorser;  Union  Trust  Co.  v.  Preston  Nat. 
Bank,  136  Mich.  462,  99  N.  W.  399,  holding  certified  check  valid  in  hands 
of  bona  fide  holder,  though  drawer  had  no  funds  in  bank  when  certi- 
fied; Blake  v.  Hamilton  Dime  Sav.  Bank  Co.,  79  Ohio  St.  197,  128  Am. 
St.  Rep.  684, 16  Ann.  Cas.  210,  20  L.  R.  A.  (N.  S.)  290,  87  N.  E.  75,  trans- 
fer of  certified  check  is  assignment  of  money  to  meet  it,  and  bank  making 
certification  is  liable  to  holder;  Johnston  Fife  Hat  Co.  v.  National  Bank 
of  Guthrie,  4  Okl.  26,  44  Pac.  195,  applying  rule  where  president  of 
national  bank  entered  into  conspiracy  to  defraud  third  persons,  and 
carried  out  fraudulent  design,  through  his  relations  with  bank;  Walters 
Nat.  Bank  v.  Bantock,  41  Okl.  160,  L.  R.  A.  19150,  531,  137  Pac.  720, 
certified  check  of  depositor  against  his  account  operates  as  equitable 
assignment  of  fund;  Ahsmuhs  v.  Bowyer,  39  Okl.  382,  50  L.  R.  A.  (N.  S.) 
1060,  135  Pac  415,  drawer  of  certified  check,  deposited  with  district  clerk 
in  lieu  of  bail  and  embezzled  by  clerk,  may  bring  action  against  clerk, 
though  bond  was  executed  to  State;  Indiahoma  Oil  Co.  v.  Thompson  Oil 
etc.  Co.,  38  Okl.  144,  132  Pac.  482,  certified  check  deposited  with  Indian 
agent  for  opportunity  to  bid  on  lease  of  oil  land  was  equivalent  to 
money;  State  v.  Miller,  47  Or.  566,  85  Pac.  82,  applying  rule  in  prose- 
cution of  bank  cashier  for  drawing  and  certifying  personal  check  when 
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he  had  no  deposits ;  dissenting  opinion  in  Modern  Woodmen  of  America 
v.  Union  Nat.  Bank,  108  Fed.  761,  47  C.  C.  A.  667,  court  distinguishing 
and  denying  recovery  upon  instrument  merely  certified  by  cashier  as  to 
past  deposit;  Riverside  Bank  v.  First  Nat.  Bank,  74  Fed.  277,  20  C.  C.  A. 
181,  holding  no  defense  that  bank  certified  erroneously,  supposing  draw- 
er's account  warranted  it;  Louisiana  Nat.  Bank  v.  Citizens'  Bank,  28 
La.  Ann.  191,  26  Am.  Rep.  95,  where  bank  liable  for  certification  of 
raised  check  to  full  amount,  but  see  contra,  Marine  Nat.  Bank  v.  Nat. 
City  Bank,  59  N.  Y.  77,  17  Am.  Rep.  312 ;  Security  Bank  v.  National 
Bank  of  the  Republic,  67  N.  Y.  462,  23  Am.  Rep.  133 ;  Helwege  v.  Hiber- 
nia  Nat.  Bank,  28  La.  Ann.  521,  holding  bank  liable  on  check  raised  after 
certification,  where  amount  negligently  left  blank;  Garrettson  v.  North 
Atchinson  Bank,  39  Fed.  165,  7  L.  R.  A.  430,  and  Andrews  v.  German  Nat. 
Bank,  9  Heisk.  216,  24  Am.  Rep.  303,  holding  certified  check  an  accepted 
hill  of  exchange;  People  v.  Kemp,  76  Mich.  416,  43  N.  W.  440,  holding 
forger  of  check  punishable  for  forging  a  bill  of  exchange ;  Andrews  v. 
German  Nat.  Bank,  9  Hiesk.  218,  24  Am.  Rep.  304,  Cooke  v.  State  National 
Bank  of  Boston,  52  N.  Y.  114,  11  Am.  Rep.  679,  following  rule ;  Essex  Co. 
Nat.  Bank  v.  Bank  of  Montreal,  7  Biss.  195,  Fed.  Cas.  4532,  holding  that 
certification  of  check  in  hands  of  indorsee  destroyed  drawer's  right  to 
funds  represented  by  check,  and  created  new  liability  between  the  bank 
and  indorsee ;  National  Commercial  Bank  v.  Miller,  77  Ala.  174,  54  Am. 
Sep.  52,  and  Born  v.  First  Nat.  Bank,  123  Ind.  81,  18  Am.  St.  Rep.  315, 
7  L.  R.  A  444,  24  N.  £.  174,  holding  drawer  not  liable  to  holder  after 
certification;  Farmers  &  Traders'  Bank  v.  Carter,  88  Tenn.  287,  12 
S.  W.  547,  hording  indorser  liable  as  on  bill  of  exchange ;  Georgia  Nat. 
Bank  v.  Henderson,  46  6a.  502,  and  White  v.  Continental  Bank,  64 
N.  T.  320,  21  Am.  Rep.  614,  both  arguendo ;  Hays  v.  Lathrop  Bank,  75 
Mo.  App.  214,  holding  check  on  bank  is  not  an  inland  bill  of  exchange ; 
Andrus  v.  Bradley,  102  Fed.  56,  holding  defendant  estopped  from 
denying  liability  on  check  presented  long  after  check  drawn;  Elliott 
v.  Capital  City  State  Bank,  128  Iowa,  278,  103  N.  W.  778,  certificate 
of  deposit  is  not  due  and  payable  until  actual  demand  is  made. 

Distinguished  in  Espy  v.  Bank  of  Cincinnati,  18  Wall.  620,  21  L.  Ed. 
951,  and  Bank  of  Springfield  v.  First  Nat.  Bank,  30  Mo.  App.  276,  where 
verbal  statement  that  check  was  "good"  did  not  bind  bank  against 
party,  who  had  not  taken  check  on  faith  of  the  statement;  First  Nat. 
Bank  v.  Whitman,  94  U.  S.  345,  24  L.  Ed.  231,  holding  payment  to  un- 
authorized indorsee  is  not  an  acceptance  or  certification  of  a  check; 
Bowen  v.  Needles  Nat.  Bank,  87  Fed. '439,  440,  where  written  promise 
by  bank  to  pay  all  checks  to  be  drawn  on  it,  held  not  certification ;  The 
Famous  Shoe  Clothing  Co.  v.  Crosswhite,  51  Mo.  App.  61,  holding  bank 
check  not  negotiable  paper. 
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Sufficiency  of  oral  acceptance  of  bill  of  exchange  to  bind  accepter. 

Note,  64  Am.  Dec.  297. 
Certified  checks.    Notes,  89  Am.  Dec.  442,  444;  128  Am.  St  Rep. 

693,  694,  695, 

Effect  of  certification  of  check.    Note,  26  Am.  Rep.  96. 

Bank  check  is  not  due  untU  payment  is  demanded,  and  the  statute 
of  limitations  runs  only  from  that  time; 

Approved  in  Bull  v.  Bank  of  Kasson,  123  U.  S.  110,  111,  31  L.  Ed.  100, 
8  Sup.  Ct.  63,  64,  holding  bona  fide  indorsee  six  months  after  drawing, 
protected  from  setoffs  of  prior,  indorsees. 

Distinguished  in  Thompson  v.  Farmers'  State  Bank,  159  Iowa,  665, 
44  L.  R.  A.  (N.  S.)  550,  140  N.  W.  878,  right  of  action  on  certificate  of 
deposit  payable  at  fixed  future  time,  accrues  at  maturity,  and  no  de- 
mand is  necessary. 

Applicability  of  statutes  of   limitation  to  bank  checks.    Note,  22 
L.  R.  A.  110. 

Effect  on  drawer's  liability  of  delay  in  presenting  check  where 
drawee  remains  solvent.    Note,  53  L.  R.  A.  432. 

Bank  check  is  not  bill  of  exchange,  as  by.  its  face  it  is  an  appropria- 
tion of  so  much  money  of  the  drawer  in  the  bank,  while  the  drawee  of  a 
bill  need  have  no  funds  of  the  drawer  in  his  possession. 

Approved  in  United  States  v.  Green,  136  Fed.  645,  646,  650,  bank  check 
is  not  ' '  obligation  for  payment  of  money ' '  within  Rev.  Stats.,  §  5451, 
punishing  bribery;  Lewis,  Hubbard  &  Co.  v.  Montgomery  Supply  Co., 
59  W.  Va,  80,  4  L.  R.  A.  (N.  S.)  132,  52  S.  E.  1019,  failure  to  present 
check  does  not  bar  recovery  from  drawer,  where  holder  exercises  dili- 
gence that  law  requires  in  presentment;  Levy  v.  Laclede  Bank,  18  Fed. 
194,  holding  a  check  not  a  bill  of  exchange  within  removal  act  of  1875 ; 
Shute  v.  Pacific  National  Bank,  136  Mass.  488,  holding  certificate  of 
deposit  not  a  promissory  note;  to  same  effect  in  Hunt,  appellant,  141 
Mass.  520,  6  N.  E.  556  (but  see  contra,  Tripp  v.  Curtenius,  36  Mich.  498, 
24  Am.  Rep.  613,  holding  certificate  of  deposit  a  promissory  note  and 
distinguishing  it  from  certified  check) ;  First  Nat.  Bank  v.  Leach,  52 
N.  Y.  352,  11  Am.  Rep.  709,  holding  drawer  could  not  withdraw  deposits 
covered  by  certified  check;  Exchange  Bank  of  Wheeling  v.  Sutton  Bank, 
78  Md.  587,  23  L.  R.  A.  176,  28  Atl.  564;  Grammel  v.  Carmer,  55  Mich. 
215,  21  N.  W.  425,  and  dissenting  opinion  in  Blair  v.  Wilson,  28  Gratt. 
170,  arguendo;  Hawley  v.  Jett,  10  Or.  35,  45  Am.  Rep.  131,  holding 
draft  on  private  party  not  a  check. 

What  is  bill  of  exchange  within  removal  act.    Note,  45  Am.  Rep. 
133. 
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Parties  dealing  with  bank  in  good  faith  can  presume  on  the  integrity 
of  its  officers,  acting  within  the  apparent  sphere  of  their  duties. 

Approved  in  Pensacola  Bank  etc.  Co.  v.  National  Bank,  59  Fla.  357, 
52  South.  297,  bank  dealing  with  cashier  of  another  bank  permitted  by 
directors  to  have  complete  control  of  its  business  has  right  to  trust 
in  integrity  of  cashier ;  Boyd's  Exr.  v.  First  Nat.  Bank,  128  Ky.  475, 
108  S.  W.  362,  bank  is  liable  for  interest  on  deposit  secured  through  presi- 
dent 's  promise  that  interest  would  be  paid  thereon,  where  president 
acted  within  scope  of  his  authority ;  People  v.  Messer,  148  Mich.  175, 
111  N.  W.  857,  information  charging  bank  cashier  with  embezzlement 
of  funds  of  bank  was  not  void  for  failure  to  allege  that  cashier  was  in 
possession  of  funds  by  virtue  of  his  office;  First  Nat.  Bank  of  Birming- 
ham v.  First  Nat.  Bank  of  Newport,  116  Ala.  533,  22  South.  979,  follow- 
ing rule;  Black  Hills  Nat.  Bank  v.  Kellogg,  4  S.  D.  317,  56  N.  W.  1073, 
holding  that  knowledge  of  cashier  is  knowledge  of  the  bank. 

Evidence  of  usage  is  admissible  to  explain  what  is  ambiguous  or  doubt- 
ful, but  Is  never  admissible  to  vary  or  contradict  what  is  plain  in  contract. 

Approved  in  Harding  v.  Cargo  etc.  of  Coal,  147  Fed.  976,  provision 
of  charter  to  carry  coal  that  vessel  to  have  turn  in  loading  does  not 
make  part  of  contract  port  custom  of  giving  preference  to  steamers 
filling  bunkers;  Farmers'  Oil  etc.  Co.  v.  E.  W.  Rosenthal  &  Co.,  10  Ga. 
App.  416,  73  S.  E.  428,  in  determining  whether  contract  was  wagering 
contract,  letters  of  president  of  corporation,  apparently  within  scope 
of  his  duties  and  pertinent  to  issue,  are  admissible  in  evidence  against 
corporation;  City  Electric  St.  R.  Co.  v.  First  Nat.  Exchange  Bank,  62 
Ark.  42,  54  Am.  St.  Rep.  287,  34  S.  W.  91,  holding  must  be  general  and 
of  long  standing  to  be  judicially  noticed. 

Distinguished  in  Isaksson  v.  Williams,  26  Fed.  644,  where  evidence 
showed  one  of  the  parties  ignorant  of  custom. 

Customs  and  their  validity.     Note,  50  Am.  Dec.  97. 

Customs  and  usages.    Note,  83  Am.  Dec.  664. 

Usage  as  affecting  settled  rule  of  law.    Note,  $7  Am.  Dec.  780. 

Effect  of  custom  or  usage  on  sales.    Note,  55  Am.  Dec.  329. 

Banking  customs.    Note,  21  L.  R.  A.  446. 

National  banks  are  controlled  by  Federal  laws,  and  are  bound  by  certi- 
fication of  check  by  cashier,  though  the  State  law  forbade  certification, 
and  no  cashier  of  a  national  bank  in  that  place  exercised  that  power. 

Approved  in  Ritter  v.  State,  70  Ark.  475,  69  S.  W.  263,  holding  indict- 
ment sufficient  alleging  defendant  cashier  of  bank,  without  alleging  he 
▼as  an  officer ;  Continental  Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed.  370, 
holding  immaterial  in  which  State  a  contract  for  transfer  of  the  stock 
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of  national  banks  was  made;  Bath  Sav.  Inst.  v.  Sagadahoc  Nat.  Bank, 
89  Me.  504,  36  Atl.  996,  holding  one  could  liquidate  shares  with  bank 
only  upon  surrender  of  the  certificates. 

Distinguished  in  First  Nat.  Bank  v.  American  Nat.  Bank,  173  Mo.  163, 
72  S.  W.  1062,  holding  national  banks  without  power  to  pay  drafts 
drawn  by  third  person  upon  customer;  Ellis  v.  First  Nat.  Bank,  22 
R.  I.  569,  48  Atl.  938,  holding  bank  not  liable  to  assignee  where  account 
knowingly  transferred  by  cashier  without  authority;  Warner  v.  Penoyer, 
91  Fed.  590,  44  L.  R.  A.  763,  33  C.  C.  A.  222,  holding  directors  not  per- 
sonally liable  for  wrongful  acts  of  cashier  within  his  discretionary 
powers. 

Meaning  of  word  ' '  at. "    Note,  Ann.  Cas.  1912B,  1073. 

Banker 's  duty  of  custody.    Note,  3  £.  R.  C.  624. 

Right  of  bank  to  recover  money  paid  by  mistake.    Note,  1  Ann.  Cas. 
633. 

Effect  of  certification  of  check  on  liability  of  drawer  or  indorser. 
Note,  11  Ann.  Cas.  245. 

.  Miscellaneous.  Cited  in  Standard  Cotton  Seed  Oil  Co.  v.  Excelsior 
Refining  Co.,  108  La.  81,  32  South.  224,  holding  stockholder  also  director 
entitled  to  share  as  ordinary  creditor;  Muth  v.  St.  Louis  Trust  Co.,  94 
Mo.  App.  107,  67  S.  W.  982,  to  point  that  teller  of  bank  has  no  implied 
power  to  certify  checks;  Commercial  Nat.  Bank  v.  Simmons,  1  Flipp. 
451,  Fed.  Cas.  3062;  Noel  v.  Drake,  28  Kan.  269,  42  Am.  Rep.  163;  State 
v.  First  Nat.  Bank,  3  S.  D.  54,  51  N.  W.  781. 

10  Wall.  676-684,  19  L.  Ed.  1040,  MARSH  v.  FULTON  COUNTY. 

Under  statute  requiring  notice  of  bond  election  to  state  name  of  cor- 
poration to  which  bonds  are  to  be  issued,  bonds  issued  to  corporation  not 
named  in  notice  are  not  binding  on  the  county. 

Approved  in  Ottawa  v.  Carey,  108  U.  S.  123,  27  L.  Ed.  675,  2  Sup. 
Ct.  365,  where  bonds  issued  in  aid  of  a  private  water  company,  and  not 
authorized  by  statute*  Barnett  v.  Denison,  145  U.  S.  139,  36  L.  Ed*j653, 
12  Sup.  Ct.  820,  where  statute  required  bonds  to  state  purpose  of  issue; 
Green  v.  Dyersberg,  2  Flipp.  486,  490,  Fed.  Cas.  5756,  where  statute 
authorized  six-year  bonds  and  issue  for  ten  years;  Commercial  Bank  v. 
Iola,  9  Kan.  704,  2  Dill.  365,  Fed.  Cas.  3061,  holding  there  was  no  author- 
ity to  issue  bonds  to  aid  private  enterprises;  to  same  effect  in  Lewis  v. 
Shreveport,  3  Woods,  214,  Fed.  Cas.  8331,  Bissell  v.  Kankakee,  64  111. 
252,  16  Am.  Rep.  556,  Winston  v.  Tenn.  &  Pac.  Ry.  Co.,  1  Baxt.  81, 
where  voters  had  not  authorized  issue;  Prickett  v.  Marceline,  65  Fed. 
474,  15  C.  C.  A.  700,  where  recitals  did  not  cure  excess  in  issue  over 
amount  limited  by  Constitution;  Louisville  etc.  Ry.  Co.  v.  Ohio  Valley 
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Improvement  Co.,  69  Fed.  437,  where  guaranty  of  bonds  of  another  cor- 
poration, executed  in  due  form,  held  not  valid ;  Mercer  County  v.  Provi- 
dent Trust  Co.,  72  Fed.  629,  632,  19  C.  C.  A.  44,  where  noncompletion  of 
road  a  prerequisite  to  validity  of  issue ;  Byrne  v.  East  Carroll,  45  La.  Ann. 
398, 12  South.  523,  where  void  special  election ;  Lincoln  v.  Stockton,  75 
Me.  147,  Cheeney  v.  Brookfield,  60  Mo.  54,  Rich  v.  Erroll,  51  N.  H.  359, 
361,  and  Lovejoy  v.  Foxcroft,  91  Me.  371,  40  Atl.  143^  where  selectmen 
borrowed  without  authority  of  town  meeting;   dissenting  opinion   in 
West  Plains  Tp»  v.  Sage,  69  Fed.  952,  16  C.  C.  A.  553,  majority  holding 
negotiable  bonds  authorized  by  statute  providing  for  refunding  bonds 
issuable  to  holders  of  indebtedness ;  dissenting  opinion  in  State  v.  Greene 
County,  54  Mo.  565,  majority  holding  consolidation  did  not  invalidate 
issue;  Kenicot  v.  Supervisors,  16  Wall.  465,  21  L.  Ed.  320,  holding  stat- 
ute providing  for  aid  bonds  to  roads,  which  may  run  through  a  county, 
*pplied  to  roads  not  yet  constructed;  Farmers  &  Merchants'  Nat.  Bank 
v-  School  District,  6  Dak.  264,  42  N.  W.  769,  where  warrant  in  excess 
of  power  held  illegal ;  Ryan  v.  Lynch,  68  111.  164,  and  Union  Bank  v. 
Commissioners  of  Town  of  Oxford,  119  N.  C.  230,  34  L.  R.  A.  491,  25 
S.  E.  970  where  fatal  irregularities  in  passing  an  act  of  the  legislature ; 
Town  v.  Chamberlain,  89  N.  T.  587,  where  corporation  estopped  by  its 
pleading  to  set  up  want  of  power;  Ames  v.  Lake  Superior  etc.  Ry.  Co., 
21  Minn.  265,  arguendo. 

Distinguished  in  Louisiana  v.  Wood,  102  U.  S.  299,  26  L.  Ed.  155, 
holding  city  liable  on  its  unregistered  bonds  in  hands  of  innocent  holders 
where  antedated  six  months  to  avoid  registry  act,  declaring  bonds  invalid 
unless  registered ;  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
790,  10  C.  C.  A.  637,  where  recital  established  performance  of  constitu- 
tional requirement;  Greeley  y.  Jacksonville,  17  Fla.  179,  where  irregu- 
larity in  notice  held  not  to  affect  bona  fide  holder;  Missouri  v.  Saline 
County  Court,  48  Mo.  395,  8  Am.  Rep.  Ill,  distinguishing  between  irregu- 
larities and  want  of  power;  Ranney  v.  Baeder,  50  Mo.  602,  where  cor- 
poration not  designated  by  official  title,  but  could  be  determined. 

Innocent  holders  of  municipal  bonds  are  not  protected  where  munici- 
pality fails  to  obtain  power  to  issue  bonds. 

Approved  in  Iowa  Land  &  Trust  Co.  v.  United  States,  217  Fed.  14, 
133  C.  C.  A.  121,  subsequent  grantee  acquired  no  title  to  land  allotted 
to  deceased  child  of  freedman  of  Indian  tribe  upon  fraudulent  testimony 
that  child  was  living;  Moffatt  v.  United  States,  112  U.  S.  32,  28  L.  Ed. 
626,  5  Sup.  Ct.  14,  where  United  States  patent  issued  to  fictitious  per- 
son conveys  no  title  to  subsequent  innocent  purchaser;  Merchants'  Ex- 
change Nat.  Bank  v.  Bergen  County,  115  U.  S.  391,  29  L.  Ed.  432,  6  Sup. 
Ct.  9L  where  bonds  an  overissue  of  State  series  and  contained  no  re- 
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citals ;  Daviess  County  Court  v.  Howard,  13  Bush,  HI,  applying  rule  to 
overissue  of  aid  bonds ;  Hopper  v.  Covington,  118  U.  S.  151,  30  L.  Ed.  192, 
6  Sup.  Ct.  1026,  complaint  stating  general  power  in  county  to  borrow, 
where  county  could  bond  only  for  specified  purposes,  held  bad  on  de- 
murrer (but  see  contra,  Chicago  etc.  Ry.  Co.  v.  Otoe  County,  1  Dill.  34?f 
Fed.  Cas.  2667,  Merrill  v.  Monticello,  138  U.  S.  682,  34  L.  Ed.  1073,  11 
Sup.  Ct.  444,  and  Brenham  v.  German-American  Bank,  144  U.  S.  188, 
36  L.  Ed.  396, 12  Sup.  Ct.  565,  where  town  had  power  to  borrow,  but  not 
to  bond) ;  Smith  v.  Ontario,  15  Blatchf.  269,  Fed.  Cas.  1£,085,  where  con- 
sent of  taxpayers  to  borrow  but  not  to  bond;  Stewart  v.  Lansing,  15 
Blatchf.  288,  Fed.  Cas.  13,432,  where  town  bonds  issuable  after  judg- 
ment in  County  Court  held  invalid  upon  reversal  of  judgment;  Mellen 
v.  Lansing,  20  Blatchf.  287, 11  Fed.  835,  where  route  of  road  to  be  aided 
required  by  statute  to  be  located  prior  to  issue;  Thomas  v.  Lansing,  21 
Blatchf.  130,  14  Fed.  627,  to  the  same  effect ;  Coffin  v.  Board  of  Commrs., 
57  Fed.  143,  6  C.  C.  A.  288,  holding  recitals  could  not  establish  time  of 
organization  of  municipality;  Parks  v.  Board  of  Commrs.,  61  Fed.  440, 
county  warrants  issued  under  unconstitutional  law  are  not  binding; 
Mercer  County  v.  Provident  Life  &  Trust  Co.,  72  Fed.  636,  19  C.  C.  A. 
44,  innocent  purchasers  not  protected  where  noncompletion  of  road  ren- 
dered issue  invalid;  Lindsey  v.  Rot  taken,  32  Ark.  634,  and  Isaacs  v. 
Richmond,  90  Va.  3,  8,  17  S.  E.  763,  holding  city  could  not  ratify  paper 
issued  as  circulating  medium;  Bissell  v.  Kankakee,  64  111.  252,  16  Am. 
Rep.  556,  where  no  power  to  issue  bonds  as  a  donation;  McPherson  v. 
Foster  Bros.,  43  Iowa,  61,  22  Am.  Rep.  224,  where  indebtedness  in  ex- 
cess of  statutory,  limit ;  Commissioners  v.  Call,  123  N.  C.  326,  44  L.  R.  A. 
258,  31  S.  E.  487;  Board  of  Commrs.  of  Oxford  v.  Union  Bank,  96  Fed. 
298,  37  C.  C.  A.  493,  and  Commercial  Nat.  Bank  v.  Iola,  9  Kan.  704, 
2  Dill.  365,  Fed.  Cas.  3061,  in  all  of  which  there  was  no  authority  to 
issue  aid  bonds;  Lewis  v.  County  of  Bourbon,  12  Kan.  218,  where  no 
recitals  and  a  defective  bond  election;  Pugh  v.  Moore,  44  La.  Ann.  217, 
10  South.  713,  where  fraudulent  reissue;  Agawam  Bank  v.  South  Had- 
ley,  128  Mass.  506,  where  promissory  note  given  by  treasurer;  State 
v.  Garoutte,  67  Mo.  467,  where  bonds  voted  to  one  corporation  and  issued 
to  another;  Brinkworth  v.  Grable,  45  Neb.  652,  63  N.  W.  954,  where 
bonds  good  but  coupon  maturing  before  a  tax  could  be  levied  to  pay 
them ;  Bailey  v.  Citizens '  Gas  Light  Co.,  27  N.  J.  Eq.  200,  where  scrip 
issue  by  corporation  unauthorized  by  charter;  Brown  v.  Bon  Homme 
County,  1  S.  D.  225,  46  N.  W.  176,  where  bonds  issued  by  improper  offi- 
cial ;  Bunch  v.  Fluvanna  Co.,  86  Va.  457,  10  S.  E.  534,  holding  burden 
on  bona  fide  holder  to  show  authority  in  municipality;  Johnson  v.  Butler, 
31  La.  Ann.  775,  arguendo. 
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Distinguished  in  Coloma  v.  Eaves,  92  U.  S.  492,  493,  23  L.  Ed.  582, 
where  recitals  of  a  compliance  with  statutory  requirement  as  to  petition 
of  voters  by  officials  named  by  statute  to  make  recitals  held  to  cure 
defects  in  petition;  to  same  effect  in  Huidekoper  v.  Buchanan  County, 
3  Dill.  180,  181,  Fed.  Cas.  6847;  Missouri  v.  Saline  County  Court,  48 
Mo.  393,  8  Am.  Rep.  110;  Coler  v.  Board  of  Commrs.  of  Santa  Fe  County, 
6  N.  M.  152,  27  Pac.  636;  Mt.  Vernon  v.  Hovey,  52  Ind.  566,  where  bona 
fide  holder  took  free  from  defense  that  bonds  were  voted  for  road  be- 
fore consolidated  with  another;  North  v.  Piatt  County,  29  Neb.  452, 
26  Am,  St.  Rep.  398,  45  N.  W.  693,  where  bonds  good  though  alternative 
and  not  single  proposition  submitted  at  election;  Flagg  v.  School  Dis- 
trict, 4  N.  D.  53,  25  L.  R.  A.  373,  58  N.  W.  507,  where  bonds  registered 
under  State  law,  held  bona  fide  purchasers  take  free  of  irregularities. 

Validity  of  railroad  aid  bonds  in  hands  of  bona  fide  holder.  Note, 
18  Am.  Rep.  264. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St.  Rep.  827,  860. 

Municipal  bonds  and  defense  thereto.  Note,  98  Am.  Dec.  671,  682, 
687,  691. 

Stolen  bonds,  coupons  and  other  negotiable  acceptances.  Note,  125 
Am.  St.  Rep.  815. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  358,  371. 

Bonds  and  coupons.    Note,  64  Am.  Dec.  436. 

Presumption  of  performance  of  everything  necessary  to  make  exe- 
cuted contract  acted  upon  by  corporation  a  binding  one.  Note, 
7  B.  R.  0.  370. 

One  purchasing  municipal  bonds  should  look  to  the  action  of  the  county 
officers  to  make  sure  of  their  compliance  with  the  law  in  issuing  them. 

Approved  in  Green  Co.  v.  Shortell,  116  Ky.  126,  75  S.  W.  254,  holding 
county  could  plead  noncompliance  with  statute  in  defense  to  action  by 
bona  fide  holder  of  aid  bonds  containing  no  recital  as  to  authority  of 
officers  to  issue  same ;  Smith  v.  Epping,  69  N.  EL  560,  45  Atl.  416,  denying 
recovery  upon  promissory  note  issued  by  selectmen  without  authority; 
Sykes  v.  Mayor  etc.  of  Columbus,  55  Miss.  140,  holding  municipal  rail- 
road aid  bonds  invalid. 

Division  of  a  railway  corporation  into  three  smaller  corporations  is 
such  a  fundamental  change  in  its  nature  .that  an  authorization  by  voters  to 
Issue  county  bonds  to  the  original  company  will  not  warrant  an  issue  to  one 
of  the  new  corporations. 
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Approved  in  Harshman  v.  Bates  Co.,  3  Dill.  161,  Fed.  Cas.  6148,  Nugent 
?.  Putnam  Co.,  3  Biss.  108,  114,  115,  Fed.  Cas.  10,377,  and  State  v.  Ne- 
maha County  Commrs.,  10  Kan.  581,  where  corporation  consolidated  with 
another;  Holland  v.  Florida,  15  Fla.  546,  where  road  terminating  in  an- 
other State,  held  not  a  State  system  authorized  by  Constitution ;  State  ▼. 
Garoutte,  67  Mo.  465,  subscription  voted  to  one  corporation  cannot  be 
made  to  another ;  Noesen  v.  Town  of  Port  Washington,  37  Wis.  176,  sub- 
scriber released  where  change  of  route;  dissenting  opinion  in  State  v. 
Greene  County,  54  Mo.  569,  575,  majority  holding  a  consolidation  not  a 
fundamental  change  invalidating  bonds;  Board  of  Commrs.  of  Tippe- 
canoe County  v.  Lafayette  etc.  Ry.  Co.,  50  Ind.  114,  where  railway  cor- 
poration attempted  to  sell  a  large  portion  of  its  line ;  Lewis  v.  County  of 
Bourbon,  12  Kan.  204,  where  attempted  submission  to  voters  of  two  bond 
issues  at  same  election ;  Bond  Debt  Cases,  12  S.  C.  277,  upholding  South 
Carolina  bond  issue ;  Spence  v.  Mobile  etc.  Ry.  Co.,  79  Ala.  589,  arguendo. 

Distinguished  in  Nugent  v.  Supervisors,  19  Wall.  252,  253,  22  L.  Ed.  89, 
90,  where  subscription  by  county  held  complete  before  consolidation  of 
corporation  with  another;  also  East  Lincoln  v.  Davenport,  94  U.  S.  806, 
24  L.  Ed.  324,  and  Mt.  Vernon  v.  Hovey,  52  Ind.  569,  where  subscription 
before  but  bonds  issued  after  consolidation  of  the  corporation  with  an- 
other; Thomas  v.  County  of  Scotland,  3  Dill.  11,  Fed.  Cas.  13,909,  where 
consolidation  and  change  of  name  by  special  statutes,  held  privilege  of 
taking  bonds  applied  to  new  organization ;  Milner  v.  Pensacola,  2  Woods, 
638,  Fed.  Cas.  9619,  where  vote  of  citizens  authorized  issue  to  a  different 
road,  yet  recitals  cured  defect;  Ross  v.  Chicago  B.  &  Q.  Ry.  Co.,  77  111. 
134,  where  act  after  subscription  permitted  appropriation  of  bonds  to 
building  particular  sections  of  road  though  no  change  of  corporate  form. 

Municipal  corporations  can  be  compelled  by  law,  Independent  of  statute, 
to  make  restitution,  or  compensation,  for  money  or  property  of  others 
obtained  without  authority. 

Approved  in  Citizen's  Central  National  Bank  v.  Appleton,  216  U.  S. 
203,  54  L.  Ed.  445,  30  Sup.  Ct.  364,  national  bank  guaranteeing  loan  made 
by  another  bank  on  condition  that  borrower  pay  it  out  of  proceeds  of 
loan  cannot  avoid  liability  for  amount  received  on  ground  of  ultra  vires ; 
Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  629,  44  L.  Ed.  615,  20  Sup.  Ct. 
502,  holding  bank  estopped  from  denying  liability  for  money  obtained  by 
vice-president;  Hill  County  v.  Shaw  &  Borden  Co.,  225  Fed.  478,  county, 
not  complying  with  statute  in  obtaining  supplies  and  appropriating  them, 
is  liable  for  conversion  independent  of  contract;  In  re  T.  H.  Bunch  Co., 
180  Fed.  528,  carrier  could  recover  value  of  property  delivered  in  viola- 
tion of  statute  and  converted  by  trustee  in  bankruptcy ;  Painter  v.  Napo- 
leon Township,  156  Fed.  293,  trustee  in  bankruptoy  may  maintain  suit 
against  township  or  its  trustees  to  recover  preferential  payment  received 
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by  township  under  circumstances  rendering  it  voidable ;  Richmond  Guano 
Co.  v.  Farmers'  Cotton-Seed  Oil  etc.  Co.,  126  Fed.  716,  61  C.  C.  A.  630, 
conceding  contract  ultra  vires  and  notes  void,  corporation  liable  for  value 
of  fertilizers  received  and  sold ;  Lee  v.  Board  of  Commrs.,  114  Fed.  747, 
52  C.  C.  A.  376,  holding  holders  of  void  orders  received  in  payment  of  • 
bridge  may  remove  same  unless  paid;  Coffin  v.  Board  of  Commrs.,  114 
Fed.  521,  holding  bondholders  offering  to  surrender  void  bonds  subro- 
gated to  original  warrant  holders ;  Geer  v.  School  Dist.,  Ill  Fed.  688,  689, 
49  C.  C.  A.  539,  holding  school  district  liable  to  one  advancing  money  to 
erect  schoolhouses ;  bonds  void  ab  initio ;  Mobile  v.  Mobile  Elec.  Supply 
Co.,  6  Ala.  App.  136,  60  South.  428,  vendor  may  recover  reasonable  price 
for  goods  sold  to  and  retained  by  municipality  having  no  authority  to  en- 
ter into  contract ;  General  Electric  Co.  v.  Town  of  Ft.  Deposit,  174  Ala. 
183,  56  South.  804,  vendor  of  electric  light  machinery  to  city  under  void 
contract  could  recover  his  property ;  Snouffer  v.  City  of  Tipton,  161  Iowa, 
233,  235, 237,  L.  R.  A.  1915B,  173,  142  N.  W.  101,  102,  neither  municipal- 
ity nor  abutting  property  owners  can  be  held  liable  on  implied  contract 
or  for  quantum  meruit  because  of  use  of  pavement  which  did  not  comply 
with  contract,  but  contractor  may  remove  pavement;  Floyd  County  v. 
Owego  Bridge  Co.,  143  Ky.  698,  137  S.  W.  240,  bridge  company  erecting 
bridge  under  void  contract  could  not  recover  value  of  bridge  under  quasi 
contract,  but  could  remove  bridge;  Slocum  v.  Christianson,  120  Minn. 
365,  43  L.  R.  A.  (N.  S.)  84,  139  N.  W.  600,  bank  loaning  money  to  city 
for  legitimate  purpose  under  void  contract,  and  money  was  used  for 
stated  purpose,  may  recover ;  Union  Nat.  Bank  v.  Lyons,  220  Mo.  561,  563, 
119  S.  W.  546,  where  note  evidencing  indebtedness  of  bank  was  unen- 
forceable because  executed  by  cashier  without  authority,  lender  could 
recover  in  action  for  money  received;  Sparks  v.  Jasper  County,  213  Mo. 
240, 112  S.  W.  270,  where  county  lets  contract  to  build  bridges,  accepts 
bridges  and  pays  for  them,  it  cannot  recover  amount  paid  on  ground  that 
contract  was  illegal,  without  return  of  bridges;  Appleton  v.  Citizens' 
etc.  Nat.  Bank,  190  N.  Y.  421,  32  L.  R.  A.  (N.  S.)  543,  83  N.  E.  471, 
national  bank  guaranteeing  loan  on  condition  that  borrower  pay  in- 
debtedness to  him  was  liable  for  amount  actually  received,  conceding 
guarantee  was  ultra  vires;  Luther  v.  Wheeler,  73  S.  C.  95,  878,  upholding 
right  to  recover  of  town  money  received  on  note  for  erecting  public  build- 
ing, though  note  was  invalid ;  Green  v.  Okanogan  County,  60  Wash.  320, 
111  Pac.  230,  contractor  building  bridge  under  void  contract  with  county 
commissioners,  was  entitled  to  reasonable  value,  not  contract  price,  where 
bridge  was  accepted  and  used;  Rice  v.  Ashland  Co.,  114  Wis.  137,  89 
X.  W.  911,  holding  purchaser  of  county  lands,  clerk  failing  to  comply 
with  conditions,  entitled  to  recover  purchase  price;  Louisiana  v.  Wood, 
102  U.  S.  299,  26  L.  Ed.  155,  where  issue  invalid  but  city  held  liable  for 
money  received  under  mistake  and  interest  at  legal  rate;  Chapman  v. 
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Douglas  County,  107  U.  S.  355,  27  L.  Ed.  881,  2  Sup.  Ct.  69,  where  county 
gave  unauthorized  promissory  note  for  land  and  held  trustees  for  vendor 
upon  nonpayment ;  Logan  Co.  Bank  v.  Townshend,  139  U.  S.  75,  85  L.  Ed. 
Ill,  11  Sup.  Ct.  499,  where  national  bank  purchased  with  contract  to 
resell  and  attempted  to  avoid  as  beyond  its  powers ;  Wrought  Iron  Bridge 
Co.  v.  Utica,  17  Fed.  320,  where  decree  that  company  should  remove 
bridge  upon  return  of  installments  paid  unless  town  pay  balance;  May 
v.  County  of  Logan,  30  Fed.  258,  and  May  v.  County  of  Ralls,  31  Fed. 
474,  holding  county  liable  for  infringement  of  patent;  Pullman  Palace 
Car  Co.  v.  Central  Transp.  Co.,  65  Fed.  164,  where  corporation  receiving 
property  of  another  under  illegal  agreement  compelled  to  return  same  and 
account  for  profits;  Allen  v.  Intendant  etc.  of  La  Fayette,  89  Ala.  648, 
9  L.  R.  A.  499,  8  South.  33,  where  court  refused  to  retain  injunction 
restraining  paying  invalid  warrants  where  city  has  received  considera- 
tion; Brush  Electric  Co.  v.  Montgomery,  114  Ala.  447,  21  South.  964, 
where  contract  by  municipality  to  pay  for  light  implied  from  user ;  Valen- 
tine v.  St.  Paul,  34  Minn.  448,  26  N.  W.  458,  where  recovery  of  street 
assessment  on  discontinuance  of  improvement;  dissenting  opinion  in 
Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  903,  majority  holding  acquiescence 
in  user  of  street  railway  franchise  did  not  ratify  it ;  Provisional  Munici- 
pality of  Pensacola  v.  Lehman,  57  Fed.  331,  6  C.  C.  A.  349,  where  equi- 
table relief  granted  under  statute  authorizing  conveyance  of  lands  for 
which  city  had  previously  taken  compensation;  Iron  Mountain  Ry.  Co. 
v.  Stansell,  43  Ark.  282,  where  holder  of  "exchange  tickets"  illegally 
issued,  held  assignee  of  claim  against  road  for  which  tickets  were  given ; 
Lincoln  Land  Co.  v.  Grant,  57  Neb.  77,  77  N.  W.  351,  where  compensation 
given  for  reasonable  value  of  consideration  rendered  city  on  void  con- 
tract; Moore  v.  Mayor,  73  N.  Y.  246,  29  Am.  Rep.  138,  where  mere 
irregularity  in  passing  contract  not  good  defense  after  accepting  work; 
Goshorn  v.  County  Court,  42  W.  Va.  740,  26  S.  E.  454,  where  supplies 
used  by  county. 

Distinguished  in  New  York  etc.  Ins.  Co.  v.  Board  of  Commrs.,  99  Fed. 
851,  holding  act  unconstitutional  compelling  compulsory  repurchase  of 
property  by  county  of  property  purchased  with  proceeds  of  void  bonds; 
McCurdy  v.  Shiawassee  County,  154'  Mich.  557,  118  N.  W.  628,  where 
county  borrowed  money  without  authority,  lender  was  not  entitled  to' 
recover  as  for  money  had  and  received;  Seaman  v.  Cap-Au-Gris  Levee 
Dist.,  219  Mo.  31, 117  S.  W.  1093,  that  drainage  district  received  benefit, 
of  services  of  one  commissioner  employed  as  engineer  by  others  in  vio- 
lation of  statute  would  not  prevent  district  from  repudiating  contract 
and  declining  to  pay  him ;  Haskins  v.  Oklahoma  City,  36  Okl.  67, 126  Pac. 
208,  where  contract  for  services  of  expert  accountant  was  void  as  in- 
curring excessive  indebtedness  city  was  not  liable  for  reasonable  value 
of  services;  Superior  Mfg.  Co.  v.  School  Dist.,  28  Okl.  295,  37  L.  R.  A. 
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(N.  S.)  1054,  114  Pac.  329,  contract  of  school  district  for  furniture  in 
excess  of  indebtedness  allowed  by  statute  is  void,  and  retention  of  fur- 
niture creates  no  liability  for  its  value ;  Mineral  County  Court  v.  Town 
of  Piedmont,  72  W.  Va.  300,  78  S.  E.  64,  town  was  not  liable  on  contract 
with  County  Court  to  contribute  to  expense  of  building  bridge  without 
its  corporate  limits,  and  wholly  within  another  State;  Boyd  y.  School 
Township,  124  Ind.  195,  24  N.  E.  662,  were  fraud  in  issuing  warrants  tor 
supplies,  held  could  not  recover  actual  value  of  goods  upon  suit  or  war- 
rants; MePherson  v.  Foster,  43  Iowa,  70,  22  Am.  Rep.  233,  holding  taking 
money  for  void  bonds  does  not  create  a  debt. 

Right  of  seller  of  property  to  municipality  under  invalid  contract  to 
retake  upon  refusal  of  payment.    Note,  20  L.  R.  A.  (N.  8.)  111. 

Municipal  bonds  issued  without  complying  with  statutory  requirement 
for  an  election  by  qualified  voters  cannot  be  ratified  by  acts  of  county 
officials. 

Approved  in  Griggs  v.  Nadeau,  221  Fed.  385,  137  C.  C.  A.  189,  execu- 
tors having  no  authority  to  bind  estate  by  contracts  sued  on  could  not 
bind  estate  by  stipulation  that  verdict  should  be  entered  against  them  as 
executors;  Marqusee  v.  Insurance  Co.  of  North  America,  211  Fed.  906, 
128  C.  C.  A.  281,  acting  president  of  private  corporation  obtaining  in- 
surance on  its  behalf  without  authority  could  not  ratify  his  act  by 
tendering  premium  to  insurance  agent,  as  he  had  no  more  authority  to 
ratify  than  to  make  contract;  Monett  Electric  Light  etc.  Co.  v.  Incor- 
porated City  of  Monett,  186  Fed.  372,  373,  374,  electric  light  company  fur- 
nishing light  to  town  and  receiving  payment  therefor,  under  franchise  re- 
ceived by  void  ordinance,  cannot  enforce  contract  in  equity  for  remainder 
of  term;  First  Nat.  Bank  v.  Whisenhunt,  94  Ark.  586,  127  S.  W.  970, 
contract  for  purchase  of  maps,  void  because  not  authorized  by  popular 
vote,  could  not  be  ratified  by  acceptance  of  maps;  Strong  v.  District  of 
Columbia,  1  Mackey  (D.  C),  273.;  district  assembly,  deprived  of  power  to 
authorize  payment  of  contract  of  board  of  works,  void  for  lack  of  pre- 
vious appropriation,  could  not  ratify  such  contract;  Wormstead  v.  Lynn, 
184  Mass.  428,  68  N.  £.  843,  where  one  entered  into  contract  with  official 
undertaking  to  act  for  city,  city  not  estopped  to  deny  official's  authority 
by  proof  that  same  officer  had  made  similar  contracts  which  had  been 
ratified;  Burgin  v.  Smith,  151  N.  C.  570,  66  S.  E.  611,  county  commis- 
sioners were  not  estopped  to  attack  validity  of  notes  issued  in  excess 
of  statutory  authority  for  improvement  of  courthouse,  where  contractor 
knew  of  legislative  limitation  on  indebtedness;  State  v.  School  District 
No.  50,  18  N.  D.  624,  138  Am.  St.  Rep.  787,  120  N.  W.  558,  recitals  in 
bonds  that  they  were  issued  to  refund  present  indebtedness  as  authorized 
by  statute  does  not  estop  school  district  from  urging  defense  of  illegality ; 
Daviess  County  v.  Dickinson,  117  U.  S.  665,  29  L.  Ed.  1030,  6  Sup.  Ct. 
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901,  Doon  Tp.  v.  Cummins,  142  U.  S.  376,  35  L.  Ed.  1048, 12  Sup.  Ct.  223, 
and  Thomas  v.  Lansing,  21  Blatchf .  130,  14  Fed.  627,  where  county  offi- 
cials paid  interest  on  invalid  bonds;  Norton  v.  Shelby  County,  118 
U.  S.  451,  452,  30  L.  Ed.  189,  6  Sup.  .Ct.  1130,  1131,  where  ratification 
attempted  by  county  officials  without  proper  bond  election;  Mercer 
County  v.  Provident  Life*  &  Trust  Co.,  72  Fed.  637,  19  C.  C.  A.  44,  and 
Deiand  v.  Platte  Co.,  54  Fed.  836,  both  to  same  effect;  Bloomfield  v. 
Charter  Oak  Bank,  121  U.  S.  136,  30  L.  Ed.  929,  7  Sup.  Ct.  872,  holding 
burden  on  holder  of  note  given  by  town  treasurer  to  show  ratification  by 
town  meeting  duly  called ;  Kelley  v.  Milan,  127  U.  S.  150,  32  L.  Ed.  82, 
8  Sup.  Ct.  1106,  where  town  mayor  consented  to  decree  in  favor  of  bonds ; 
Lewis  v.  Shreveport,  3  Woods,  213,  Fed.  Cas.  8331,  holding  acceptance 
by  town  of  consideration  did  not  ratify;  Westerly  Waterworks  v. 
Westerly,  80  .Fed.  621,  where  town  meeting  not  called  for  this  purpose 
attempted  to  ratify  exclusive  contract  for  water  supply;  Commissioners 
of  Buncombe  County  v.  Payne,  123  N.  C.  489,  31  S.  E.  712,  payment  of 
interest  on  void  bonds  not  an  estoppel;  Arkansas  v.  Little  Rock  etc.  Ry. 
Co.,  31  Ark.  721,  State  bonds  held  invalid  though  ratified  by  amendment 
of  void  statute  authorizing  them;  Laporte  v.  Gamewell  Fire  Alarm  Tel. 
Co.,  146  Ind.  476,  58  Am.  St.  Rep.  366,  35  L.  R.  A.  690,  45  N.  E.  591, 
where  attempt  to  ratify  contract  to  bind  city  in  excess  of  statutory  limit ; 
Pugh  v.  Moore,  Hyams  &  Co.,  44  La.  Ann.  217,  10  South.  713,  where  a 
fraudulent  reissue  of  bonds;  Highway  Commrs.  v.  Van  Dusen,  40  Mich. 
431,  where  part  payment  on  ultra  vires  contract;  Nichols  v.  State,  11 
Tex.  Civ.  App.  335,  32  S.  W.  455,  where  State  contract  in  excess  of  statu- 
tory amount  could  not  be  ratified  under  Constitution;  Kelly  v.  Town 
of  Milan,  21  Fed.  862,  holding  town  not  estopped  by  recitals  in  bonds 
which  officials  not  directed  to  make;  Bannon  v.  Burnes,  39  Fed.  897, 
holding  county  could  not  ratify  tax  deed  which  it  had  no  power  to  make ; 
Crescent  City  Gas  Light  Co.  v.  New  Orleans  Gas  Light  Co.,  27  La.  Ann. 
146,  where  attempt  to  ratify  franchise  unconstitutionally  granted  by 
State;  dissenting  opinion  in  Williams  v.  Duanesburgh,  66  N.  Y.  143, 
majority  holding  ratification  by  legislature  validated  bonds  when  a  void 
election. 

Distinguished  in  Sage  v.  Fargo  Tp.,  107  Fed.  385,  46  C.  C.  A.  361, 
holding  municipal  bonds  void  from  beginning  cannot  be  validated  by 
subsequent  acts  of  officers. 

Ratification  by  public  corporation  of  invalid  contract.    Note,  L.  R.  A. 
1915A,  1025,  1026,  1032,  1040. 

Power  to  ratify  agent's  act  as  requisite  of  valid  ratification.    Note, 
2  E.  R.  C.  345. 

Batlfication  is  equivalent  to  possession  by  agent  of  previous  authority. 

Approved  in  Marion  Water  Co.  v.  City  of  Marion,  121  Iowa,  322,  96 

N.  W.  888;  holding  city  liable  on  hydrant  rental  contract;  Municipal 
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Security  Co.  v.  Baker  County,  33  Or.  363,  54  Pac.  178,  holding  county 
not  estopped  to  dispute  invalid  warrants. 

Extent  of  estoppel  by  deed.    Note,  11  E.  R.  C.  72. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  R  R.  0. 
234. 

Miscellaneous.  Cited  in  Coquard  v.  Oquawka,  192  111.  366,  61  N.  E. 
662,  to  point  reasonable  doubt,  concerning  existence  of  powers,  resolved 
against  corporation* 
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UNITED  STATES  REPORTS. 


XI  WALLACE. 


11  Wall.  1-36,  20  L.  Ed.  90,  NEW  ENGLAND  ETC.  INS.  CO.  V.  DUNHAM, 

Supreme  Court  has  jurisdiction  on  certificate  of  division  in  Circuit  Court 
as  well  where  that  court  is  composed  of  a  supreme  and  circuit  judge  as  where 
composed  of  supreme  and  district  judges. 

Approved  in  The  Paquete  Habana,  175  U.  S.  684,  44  L.  Ed.  323,  20 
Sup.  Ct.  293,  holding  act  1891  changed  rule  and  furnishes  exclusive  rule 
for  appellate  jurisdiction  on  appeal,  writ  of  error  or  certificate;  Boutton 
▼.  Moore,  11  Biss.  508,  14  Fed.  928,  suggesting  this  mode  of  procedure 
to  test  question  concerning  seaman's  wages;  Industrial  etc.  Guaranty 
Co.  v.  Electrical  Supply  Co.,  58  Fed.  737,  7  C.  C.  A.  471,  district  judge 
holding  Circuit  Court  has  all  the  authority  of  the  latter;  United  States 
v.  Rider,  163  U.  S.  136,  41  L.  Ed.  103,  16  Sup.  Ct.  985,  under  act  of 
March  3,  1891,  remedy  by  certificate  not  available  in  criminal  case. 

Jurisdiction  in  England  was  confined  by  common-law  courts  to  the  high 
seas,  and  was  excluded  from  transactions  arising  on  waters  within  body  of 
av  county  and  on  land. 

Approved  in  Atkins  v.  Fiber  Disintegrating  Co.,  18  Wall.  304,  21 
I*.  Ed.  845,  holding  that  in  United  States,  attachment  of  goods  in  Court 
of  Admiralty  gave  jurisdiction  of  the  person. 

Admiralty  and  maritime  jurisdiction  of  United  States  is  not  limited  by 
fg-C"**  statutes  or  decisions,  but  by  a  more  enlarged  view  of  its  essential 
nature  and  objects. 

Approved  in  Erie  etc.  Transp.  Co.  v.  Erie  R,  R.  Co.,  142  Fed.  12,  73 
C.  C.  A.  195,  upholding  admiralty  jurisdiction  over  suit  to  enforce  con- 
tribution in  favor  of  one  of  two  colliding  vessels  against  other  for  dam- 
ages to  cargo  owner,  paid  by  libelant;  Campbell  v.  H.  Hackfeld  &  Co., 
125  Fed.  699,  62  C.  C.  A.  274,  denying  action  by  stevedore  for  personal 
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injuries,  vessels,  owners,  officers  or  "crew  not  charged  with  fault;  In  re 
Louisville  Underwriters,  134  U.  S.  490,  493,  33  L.  Ed.  993,  994,  10  Sup. 
Ct.  588,  589,  upholding  jurisdiction  over  libel  in  admiralty  in  personam 
against  corporation  not  an  inhabitant  of  the  district  but  represented  by 
an  agent;  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  784,  upholding  juris- 
diction over  libel  filed  against  barge  for  repairs  made  in  her  home  port ; 
Cope  v.  Vallette  Dry  Dock,  10  Fed.  143,  denying  jurisdiction  over  libel 
for  salvage  of  dry  dock;  dissenting  opinion  in  The  Lottawanna,  21  Wall. 
601,  22  L.  Ed.  670,  majority  denying  jurisdiction  of  libel  in  rem  for  sup- 
plies furnished  ship  in  home  port 

Jurisdiction  extends  to  the  main  sea  and  all  navigable  waters  of  United 
States  or  bordering  on  same,  whether  landlocked  or  open,  salt  or  fresh,  tide 
or  no  tide. 

Approved  in  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  382,  12  Fed. 
304,  holding  State  statute  could  not  create  a  lien  for  a  maritime  cause  of 
action;  Malony  v.  Milwaukee,  1  Fed.  613,  sustaining  liable  for  damages 
caused  by  collision  on  navigable  canal;  Haslett  v.  The  Enterprise,  11 
Fed.  Cas.  784,  libel  against  barge  engaged  in  transporting  goods  in  New 
York  harbor;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  6  Sawy.  266,  5  Fed.  78, 
libel  for  tort  committed  on  boat  on  Wallamet  River;  In  re  Long  Island 
etc.  Co.,  5  Fed.  606,  holding  jurisdiction  extended  to  settlement  of  claims 
arising  from  loss  of  ship  navigating  East  River;  The  John  C.  Sweeney, 
55  Fed.  544,  holding  admiralty  had  not  jurisdiction  of  libel  for  damage 
to  bridge  caused  by  a  vessel;  People  v.  Kirsch,  67  Mich.  542,  35  N.  W. 
158,  arguendo. 

Distinguished  in  Cope  v.  Vallette  Dry  Dock,  10  Fed.  143,  holding  dry- 
dock  not  subject  of  maritime  jurisdiction  for  salvage. 

Territorial  limit  of  the  jurisdiction  of  the  courts  of  admiralty. 
Note,  32  Am.  Dec  67. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Doc  235,  238. 
239. 

The  true  criterion  in  determining  admiralty  jurisdiction  over  contracts 
is  the  nature  and  subject  matter  of  contract,  having  reference  to  maritime 
service  or  transactions;  if  it  is  maritime,  jurisdiction  is  ssserted. 

Approved  in  North  German  Fire  Ins.  Co.  v.  Adams,  142  Fed.  440,  73 
C.  C.  A.  555,  following  rule ;  Atlantic  Transport  Co.  v.  Imbrobek,  234 
U.  S.  59,  62,  51  K  R.  A.  (N.  8.)  1157,  58  L.  Ed.  1211,  1213,  34  Sup.  Ct. 
733,  allowing  suit  by  stevedore  against  company  for  injury  sustained 
while  loading  ship ;  A.  M.  Bright  Grocery  Co.  v.  Lindsey,  225  Fed.  260, 
holding  lien  on  vessel  for  supplies  furnished  does  not  attach  to  insurance 
money  arising  out  of  fire;  Berton  v.  Tietjen  &  Lang  Dry  Dock'  Co.,  219 
Fed.  769,  refusing  to  remove  cause  arising  out  of  injury  to  workman 
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occurring  while  ship  was  in  drydock ;  Eadie  v.  North  Pac.  S.  S.  Co.,  217 
Fed.  664,  and  Pacific  Surety  Co.  v.  Seatham  &  Smith  etc.  Wrecking  Co., 
151  Fed.  442,  80  C.  C.  A.  670,  both  holding  bond  holding  surety  answer- 
able in  damages  only  not  maritime  contract;  California- Atlantic  S.  S. 
Co.  v.  Central  Door  etc.  Co.,  206  Fed.  8,  13,  124  C.  C.  A.  139,  holding 
where  contract  is  only  partly  maritime,  suit  in  tort  on  contract  must 
allege  negligence  in  maritime  portion  to  give  admiralty  jurisdiction; 
Reed  v.  Weule,  176  Fed.  662,  100  C.  C.  A.  212,  holding  sale  of  chro- 
nometer within  admiralty  jurisdiction,  although  made  on  land;  Bouker 
Contracting  Co.  v.  Proceeds  of  Sale  of  Dredging  Mach.,  168  Fed.  432, 
holding  dredge,  mounted  on  scow,  unloading  material  on  land,  is  not 
engaged  in  maritime  services;  St.  Paul  Fire  etc.  Ins.  Co.  v.  Birrell,  164 
Fed.  105,  holding  contract  between  insurance  company  and  broker  not 
maritime  contract ;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Pacific  Cold  Storage  Co., 
157  Fed.  630,  14  L.  R.  A.  (N.  S.)  1161,  87  C.  C.  A.  14,  holding  money 
paid  out  to  avert  loss  is  subject  of  suit  on  marine  policy;  Bowers  Hyd. 
Dredging  Co.  v.  Federal  Cont.  Co.,  148  Fed.  293,  upholding  admiralty 
jurisdiction  over  suit  for  hire  of  dredge  generally  used  for  maritime  pur- 
poses, though  temporarily  used  for  land  transaction  in  dredging  stream ; 
The  Conveyor,  147  Fed.  590,  where  proceeds  of  insurance  money  paid 
to  custodian  to  pay  for  raising  boat,  repairs  and  supply  liens,  and  pay 
remainder  to  mortgagee,  and  boat  raised  but  not  repaired,  and  sold  by 
his  claimants,  contract  was  maritime;  United  States  Shipping  Co.  v. 
United  States,  146  Fed.  919,  upholding  admiralty  jurisdiction  over  suit 
against  United  States  under  Comp.  Stats.  1901,  p.  752,  based  on  maritime 
contract  of  affreightment;  City  of  Detroit  v.  Grummond,  121  Fed.  971, 
58  C.  C.  A.  301,  holding  contract  insuring  vessel  while  lying  moored  and 
used  as  hospital  not  maritime;  The  Underwriter,  119  Fed.  734,  holding 
tendency  of  admiralty  law  is  to  hold  vessel  liable  for  repairs  whether 
made  in  domestic  or  foreign  port ;  Patterson  v.  Baltimore  Steam  Packet 
Co.,  106  Fed.  959,  entertaining  action  in  personam  for  breach  of  con- 
tract to  furnish  cargo  space  for  cotton  furnished  by  libelant ;  Skinner  v. 
Harris,  98  Fed.  443,  denying  jurisdiction  to  enforce  agreement  to  divide 
freight  moneys,  libelant  not  to  contest  claim ;  Ex  parte  McNiel,  13  Wall. 
242,  20  L.  Ed.  626,  holding  contract  relating  to  pilotage  within  jurisdic- 
tion; Maury  v.  Culliford,  4  Woods,  123,  125,  10  Fed.  391,  392,  maintain- 
ing jurisdiction  of  libel  for  breach  of  charter-party ;  Holmes  v.  Oregon 
etc.  R.  R.  Co.,  6  Sawy.  266,  5  Fed.  78,  taking  jurisdiction  of  libel  for 
marine  tort  committed  on  ferry-boat  on  Wallamet  River;  The  Canada, 
7  Sawy.  178,  7  Fed.  123,  holding  contract  of  stevedore  a  maritime  one ; 
The  City  of  Carlisle,  14  Sawy.  189,  5  L.  R.  A.  59,  39  Fed.  814,  holding 
articles  of  indenture  introduced  in  suit  for  marine  tort  to  be  a  maritime 
contract;  The  Selt,  3  Biss.  347,  Fed.  Cas.  12,649,  holding  libel  in  rem 
maintainable  on  contract  for  supplies  and  repairs;   The  Williams,  1 
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Brown,  215,  225,  Fed.  Cas.  17,710,  holding  contract  for  salvage  of  ad- 
miralty cognizance;  Roberts  v.  The  Windermere,  2  Fed.  725,  728,  holding 
similarly  as  to  contract  for  removing  ballast  from  ship  to  make  room  for 
cargo ;  Endner  v.  Greco,  3  Fed.  413,  sustaining  libel  in  personam  for  re- 
pairs upon  four  scows ;  Haslett  v.  The  Enterprise,  11  Fed.  Cas.  784,  hold- 
ing libel  for  repairs  to  barge  made  in  her  home  port  within  jurisdiction ; 
Coast  Wrecking  Co.  v.  Phoenix  Ins.  Co.,  7  Fed.  242,  allowing  action  in 
admiralty  to  recover  for  services  provided  for  in  average  bond.  The 
following  cases  also  sustain  the  jurisdiction:  The  Vidal  Sala,  12  Fed. 
211,  libel  in  rem  for  use  of  drydock;  San  Fernando  v.  Jackson,  12  Fed. 
341,  342,  libel  in  personam  to  recover  share  of  general  average;  The 
Hattie  M.  Bain,  20  Fed.  390,  Florey  v.  The  Scotia,  35  Fed.  917,  and  The 
Main,  51  Fed.  956,  957,  2  C.  C.  A.  569,  libels  for  stevedore's  services; 
The  Alberto,  24  Fed.  381,  liable  for  damages  for  nonexecution  of  charter- 
party;  The  Maggie  P.,  32  Fed.  301,  demand  for  services  as  watchman 
while  steamer  was  lying  at  port ;  The  Hiram  R.  Dixon,  33  Fed.  299,  liable 
for  price  of  nets  to  be  used  on  fishing  voyage;  The  Gilbert  Knapp,  37 
Fed.  210,  211,  212,  213,  holding  that  stevedore's  services  are  maritime 
although  lien  does  not  always  exist;  The  Madrid,  40  Fed.  678,  claims  of 
materialmen  for  supplies  furnished;  National  Board  of  Underwriters  v. 
Melchers,  45  Fed.  646,  libel  in  personam  to  recover  general  average  ex- 
penses; The  Roanoke,  50  Fed.  577,  libel  for  salvage  fixed  absolutely  by 
contract;  Haller  v.  Fox,  51  Fed.  299,  300,  action  upon  bond  given  by 
charterer  to  owner  as  security;  The  Richard  Winslow,  71  Fed.  428,  18 
C.  C.  A.  344,  applying  rule  as  to  contract  for  marine  transportation,  but 
not  as  to  contract  for  storage  at  end  of  voyage ;  Boutin  v.  Rudd,  82  Fed. 
686,  687,  27  C.  C.  A.  526,  granting  jurisdiction  in  action  for  breach  of 
executory  contract  to  assist  a  schooner  in  distress;  Keyser  v.  Blue  Star 
S.  S.  Co.,  91  Fed.  271,  33  C.  C.  A.  496,  libel  for  breach  of  stipulation  in 
charter-party,  though  stipulation  by  itself  was  not  of  maritime  char- 
acter; The  New  York,  93  Fed.  500;  libel  for  injury  to  cargo  resulting 
from  unseaworthiness  of  barge ;  Baird  v.  Daly,  57  N.  Y.  246,  15  Am.  Rep. 
491,  holding  further  that  State  court. had  concurrent  jurisdiction  of  ac- 
tion for  damages  caused  by  tug  on  St.  Lawrence  River;  Manchester  v. 
Massachusetts,  139  U.  S.  263,  35  L.  Ed.  166,  11  Sup.  Ct.  564  (affirming 
152  Mass.  246,  23  Am.  St.  Rep.  834,  9  L.  R.  A.  243,  25  N.  E.  118),  holding 
State  court  had  jurisdiction  of  crime  committed  by  fishing  in  Buzzard's 
Bay ;  The  General  Cass,  1  Brown,  341,  Fed.  Cas.  5307,  granting  maritime 
lien  for  towage,  though  in  home  port;  dissenting  opinion  in  Atlantic 
Works  v.  Tug  Glide,  157  Mass.  532,  34  Am.  St.  Rep.  309,  33  N.  E.  165, 
majority  holding  that  State  court  had  jurisdiction  to  enforce  lien  for 
labor  furnished  in  repairing  tugboat  in  her  home  port ;  The  Paola  R.,  32 
Fed.  175,  holding  contract  for  compressing  cotton  before  shipment  not 
maritime;  Doolittle  v.  Knobeloch,  39  Fed.  40,  dismissing  libel  in  per- 
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sonam  for  services  as  agent  in  purchasing  steamer  and  for  advances; 
Diefenthal  v.  Hamburg  etc.  Co.,  46  Fed.  397,  suit  on  contract  to  supply 
vessel  with  provisions  for  period  of  one  year  at  a  certain  place ;  Pacific 
Coast  S.  S.  Co.  v.  Ferguson,  76  Fed.  996,  22  C.  C.  A.  671,  dismissing  libel 
to  recover  a  balance  on  a  contract  for  transportation  on  both  land  and 
sea;  In  re  Hydraulic  Dredge,  80  Fed.  556,  25  C.  C.  A.  628,  holding  con- 
tract to  furnish  coal  to  dredge  engaged  in  pumping  mud  and  water,  not 
maritime. 

Limited  in 'The  Esteban  de  Antunano,  31  Fed.  924,  holding  that  stev- 
edore has  no  maritime  lien  upon  ship  for  services  in  loading  cargo. 

Distinguished  in  The  Ripon  City,  102  Fed.  182,  42  C.  C.  A.  247,  refus- 
ing to  entertain  suit  in  rem  for  damages  for  refusing  to  allow  charterer 
to  act  as  ship 's  agent. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  212,  214,  217, 
285. 

Contract  of  marine  Insurance  is  a  maritime  contract,  and  Federal  Dis- 
trict Court  has  jurisdiction  of  libel  in  personam  on  such  a  policy  to  recover 
a  loss. 

Approved  in  Dailey  v.  New  York,  128  Fed.  798,  holding  suit  to  recover 
for  injury  to  scow  from  charterer  chargeable  with  ordinary  care  within 
admiralty  jurisdiction,  regardless  of  place  of  injury;  Kerr  v.  Union 
Marine  Ins.  Co.,  124  Fed.  837,  entertaining  jurisdiction  upon  accepted 
application  for  marine  insurance  or  bonding  slip;  Baltimore  Steam 
Packet  Co.  v.  Patterson,  106  Fed.  738,  45  C.  C.  A.  575,  entertaining  juris- 
diction of  breach  of  contract  for  cargo  space ;  The  Iris,  100  Fed.  113, 
40  C.  C.  A.  301,  entertaining  jurisdiction  over  contract  to  furnish  labor 
and  material  for  repair  whether  on  vessel's  credit  or  not;  The  Dolphin, 
1  Flipp.  581,  584,  Fed.  Cas.  3973,  holding  that  underwriter  may  maintain 
suit  in  admiralty  for  the  premium ;  The  Guiding  Star,  9  Fed.  524,  direct- 
ing order  of  payment  of  insurance  premium  among  other  maritime  liens ; 
The  Daisy  Day,  40  Fed.  542,  holding  claim  for  insurance  subordinate  to 
elaims  for  supplies,  etc. ;  New  Zealand  Ins.  Co.  v.  Earnmoor  S.  S.  Co.,  79 
Fed.  371,  24  C.  C.  A.  644,  holding  question  of  allowing  interest  on 
amount  due  on  marine  insurance  properly  tested  by  admiralty  rule ;  New 
England  etc.  Ins.  Co.  v.  Dunham,  3  Cliff.  335,  Fed.  Cas.  10,155,  where 
same  parties  litigated  over  manner  of  adjustment  of  loss ;  The  Williams, 
1  Brown,  223,  225,  Fed.  Cas.  17,710,  holding  contract  for  salvage  a  mari- 
time one,  and  that  there  was  a  remedy  in  rem  for  its  violation;  San 
Fernando  v.  Jackson,  12  Fed.  342,  granting  jurisdiction  of  libel  in  per- 
sonam for  share  of  general  average;  Milwaukee  v.  The  Curtis,  37  Fed. 
706,  3  L.  R.  A.  713,  and  The  John  C.  Sweeney,  55  Fed.  544,  holding 
admiralty  had  not  jurisdiction  of  libel  for  damages  caused  to  bridge  by 
vessel;  Wellman  v.  Morse,  76  Fed.  576,  22  C.  C.  A.  318,  holding  owners 
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of  schooner  had  lien  on  cargo  for  general  average;  In  re  Insurance  Co. 
of  Pennsylvania,  22  Fed.  115,  holding  contract  maritime,  but  that  no 
lien  for  premiums  was  created  in  favor  of  insurer;  Albany  City  Ins. 
Co.  v.  Whitney,  70  Pa.  St.  252,  holding  State  court  had  concurrent  juris- 
diction of  action  in  personam  on  contract  for  salvage ;  dissenting  opinion 
in  The  Lottawanna,  21  Wall.  589,  22  L.  Ed.  666,  majority  denying  juris- 
diction of  libel  in  rem  for  supplies  furnished  ship  in  her  home  port. 

Distinguished  in  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  464,  deny- 
ing admiralty  jurisdiction  of  suit  for  breach  of  traffic  agreement  between 
railroad  and  steamship  company;  Reliance  Lumber  Co.  v.  Rothschild, 
127  Fed.  746,  holding  Admiralty  Court  without  jurisdiction  of  action 
under  Penn.  Laws,  66,  against  agent  issuing  policy,  marine  insurance  not 
being  on  contract. 

11  WaU.  36-39,  20  L.  Ed.  48,  PABMELEE  v.  LAWRENCE. 

Conflict  of  State  law  with  Federal  Constitution,  and  a  decision  by  State 
court  In  favor  of  its  validity,  must  appear  on  face  of  record  before  it  can 
be  re-examined  In  Supreme  Court;  it  must  have  been  necessarily  involved  in 
the  decision  so  that  Judgment  could  not  have  been  given  without  deciding  it. 

Approved  in  Home  for  Incurables  v.  City  of  New  York,  187  U.  S.  157, 
47  L.  Ed.  118,  23  Sup.  Ct.  85,  dismissing  writ  where  record  fails  to  show 
that  Federal  question  set  up  and  insisted  on ;  Gulf  &  Ship  Island  R.  R. 
Co.  v.  Hewes,  183  U.  S.  69,  46  L.  Ed.  88,  22  Sup.  Ct.  27,  resorting  to  cer- 
tificate in  absence  of  opinion  and  question  not  presented  by  record  to 
show  question  passed  upon ;  Smith  v.  Adsit,  16  Wall.  189,  21  L.  Ed.  311, 
where  it  did  not  appear  that  Federal  question  as  to  validity  of  sale  of 
land  warrant  was  decided ;  Brown  v.  Atwell,  92  U.  S.  329,  23  L.  Ed.  513, 
where  no  question  as  to  validity  of  title  under  patent  laws  was  decided ; 
Roby  v.  Colehour,  146  U.  S.  160,  36  L.  Ed.  924,  13  Sup.  Ct.  50,  holding 
that  necessary  effect  of  decree  was  to  determine  adversely  rights  claimed 
under  bankruptcy  proceedings. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United 
States  Supreme  Court.     Note,  91  Am.  Dec.  197. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  Court's  decision.    Note,  63  L.  R.  A.  332,  333. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.     Note,  63  L.  R.  A.  471,  477. 

Supreme  Court  has  no  Jurisdiction  on  error  to  State  court  where  a  Fed- 
eral question  was  raised  in  the  latter  only  by  counsel  in  argument.  A  certi- 
ficate cannot  originate  it;  the  office  of  certificate  is  to  make  more  certain 
and  specific,  what  is  too  general  and  indefinite  in  the  record. 
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Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  49,  45  L.  Ed. 
419,  21  Sap.  Ct.  259,  dismissing  writ,  certificate  stating  Federal  question 
raised  upon  argument;  Henkel  v.  Cincinnati,  177  U.  S.  171,  44  L.  Ed.  721, 
20  Sop.  Ct.  573,  dismissing  writ,  though  certificate  stated  a  Federal  ques- 
tion raised  and  decided;  Brown  v.  Atwell,  92  U.  S.  329,  23  L.  Ed.  513, 
denying  jurisdiction  where  Federal  question  was  not  presented  by  rec- 
ord ;  Felix  v.  Scharnweber,  125  U.  S.  60,  31  L.  Ed.  689,  8  Sup.  Ct.  762, 
holding  that  certificate  could  not  supply  want  of  record  to  give  jurisdic- 
tion ;  Roby  v.  Colehour,  146  U.  S.  160,  36  L.  Ed.  924,  13  Sup.  Ct.  50,  but 
holding  that  record  was  sufficient  to  give  jurisdiction;  Powell  v.  Super- 
visors, 150  U.  S.  439,  37  L.  Ed.  1136,  14  Sup.  Ct.  168,  where  no  definite 
issue  as  to  validity  of  statute  was  deducible  from  record ;  Newport  Light 
Co.  v.  Newport,  151  U.  S.  537,  38  L.  Ed.  262,  14  Sup.  Ct.  432,  where 
lower  court  certified  that  validity  of  State  act  was  drawn  in  question  but 
record  failed  to  show  it;  Say  ward  v.  Denny,  158  U.  S.  184,  39  L.  Ed.  942, 
15  Sup.  Ct.  778,  holding  record  entirely  insufficient  to  give  jurisdiction ; 
Dibble  v.  Bellingham  Bay  Land  Co.,  163  U.  S.  70,  41  L."  Ed.  74, 16  Sup.  Ct. 
941,  holding  that  certificate  was  in  no  respect  controlling  in  determin- 
ing jurisdiction;  Martin  v.  Cole,  38  Iowa,  155,  holding  that  certificate 
would  be  useless  on  question,  first  raised  on  argument  on  petition  for  re- 
hearing; Snell  v.  Dwight,  121  Mass.  349,  holding  that  ground  of  decision 
may  be  shown  by  certificate. 

Distinguished  in  Gross  v.  United  States  Mtg.  Co.,  108  U.  S.  485,  27 
I*  Ed.  797,  2  Sup.  Ct.  944,  holding  that  opinion  of  Illinois  Supreme 
Court  could  be  examined  to  ascertain  whether  a  Federal  question  was 
raised. 

11  Wall  39-66,  20  L.  Ed.  67,  VIBCHNIA  v.  WE8T  VTJtCHNIA. 

Supreme  Court  has  original  jurisdiction  of  question  of  boundary  be- 
tween States  of  the  Union,  and  it  Is  not  defeated  because  it  Is  necessary  to 
construe  agreements  between  those  States,  or  because  decree  will  affect 
territorial  limits  of  their  political  sovereignty. 

Approved  in  Virginia  v.  West  Virginia,  220  U.  S.  26,  55  L.  Ed.  357, 

31  Sup.  Ct.  330,  holding  portion  of  debt  of  Virginia,  assumed  by  new 
state  of  West  Virginia,  for  local  improvements,  must  be  apportioned  to 
whole  State;  Missouri  v.  Illinois,  180  U.  S.  230,  45  L.  Ed.  508,  21  Sup. 
Ct.  340,  sustaining  jurisdiction,  controversy  arising  from  maintenance  of 
works  promoting  health  of  one  but  injuring  health  of  other  State;  State 
t.  Frost,  113  Wis.  655,  89  N.  W.  923,  granting  removal  of  cause  insti- 
tuted by  attorney  general  to  enjoin  receiver  of  Federal  court  from  execu- 
tion of  decree ;  United  States  v.  Texas,  143  U.  S.  640,  648,  36  L.  Ed.  291, 
294,  12  Sup.  Ct.  491,  494,  where  controversy  was  as  to  boundary  between 
a  State  and  a  territory;  Wisconsin  v.  Pelican  Ins.  Co<>  127  U.  S.  288, 

32  L.  Ed.  242,  8  Sup.  Ct.  1373,  holding  court  did  not  have  original  juris- 


11  Wall.  66-81  NOTES  ON  U.  S.  REPORTS.  204 

diction  of  action  by  State  to  recover  penalty  from  corporation  of  an- 
other State ;  State  v.  Faudre,  54  W.  Va.  125,  135,  102  Am.  St.  Rep.  927, 
63  L.  R.  A.  877,  46  S.  E.  270,  274,  arguendo. 

When    State   may   invoke   original   jurisdiction   of   United    States 
.  Supreme  Court.     Note,  Ann.  Gas.  19120,  530. 

Consent  of  Congress  is  necessary  to  bind  an  agreement  between  two 
States  for  a  change  of  boundary,  and  act  of  Congress  admitting  West  Vir- 
ginia was  an  implied  consent  to  compact  between  Virginia  and  West  Vir- 
ginia respecting  boundaries. 

Approved  in  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  680,  38 
L.  Ed.  314,  14  Sup.  Ct.  536,  as  to  fact  of  formation  of  new  State  of  West 
Virginia;  Woodland  v.  Newhall's  Admr.,  31  Fed.  439,  holding  Alex- 
andria Constitution  of  Virginia  valid;  dissenting  opinion  in  Coyle  v. 
Smith,  28  Okl.  229,  113  Pac.  987,  majority  upholding  act  providing  for 
location  of  State  capital  though  enabling  act  provided  for  location  of 
capital  at  Guthrie  until  1913;  Coyle  v.  Smith,  28  Okl.  165,  113  Pac.  962, 
arguendo. 

Distinguished  in  Coyle  v.  Smith,  221  U.  S.  577,  55  L.  Ed.  862,  31  Sup. 
Ct.  688,  holding  new  State  of  Oklahoma  not  bound  by  provision  of  en- 
abling act  placing  capital  at  Guthrie. 

Action  by  Governor  of  Virginia,  who  was  Invested  by  legislature  with 
full  discretion  to  determine  time  of  taking  vote  and  to  decide  result  of 
election,  was  conclusive  upon  Virginia. 

Approved  in  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  674,  15 
N.  W.  644,  majority  holding  judgment  of  General  Assembly  not  con- 
clusive of  terms  and  regularity  of  passage  of  act  of  preceding  assembly. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  625,  15  N.  W.  620,  holding 
judgment  of  General  Assembly  not  conclusive  of  terms  and  regularity 
of  passage  of  act  of0  preceding  assembly. 

Miscellaneous.  Cited  in  Hedges  v.  Price,  2  W.  Va.  236,  94  Am.  Dec 
520. 

11  Wall.  65-81,  20  L.  Ed.  60,  MORGAN  v.  THOBNHILL. 

.  Circuit  Courts  nave  a  general  superintendence  and  jurisdiction  of  all 
cases  and  questions  arising  under  bankruptcy  act  within  district  where 
bankruptcy  proceedings  are  pending,  and  jurisdiction  may  be  exercised  in 
term  time  or  vacation;  but  there  is  no  appeal  to  Supreme  Court  in  such 


Approved  in  Holden  v.  Stratton,  191  U.  S.  117,  48  L.  Ed.  117,  24  Sup. 
Ct.  45,  dismissing  appeal  from  Circuit  Court  decree  reversing  bankruptcy 
proceeding  of  lower  court;  Hall  v.  Allen,  12  Wall.  454,  20  L.  Ed.  458,  dis- 
missing appeal  from  decision  on  question  arising  during  bankruptcy  pro- 
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ceedings;  Wiswall  v.  Campbell,  93  U.  S.  348,  23  L.  Ed.  923,  and  Mead' 
v.  Thompson,  15  Wall.  638,  21  L.  Ed.  243,  holding  there  was  no  appeal 
from  decree  of  Circuit  Court  made  in  exercise  of  its  supervisory  juris- 
diction; Colt  v.  Robinson,  19  Wall.  283,  22  L.  Ed.  154,  dismissing  appeal 
where  Circuit  Court  had  affirmed  action  of  District  Court  upon  a  petition 
for  review;  Sandusky  v.  National  Bank,  23  Wall.  293,  23  L.  EdL  156, 
dismissing  appeal  from  one  part  of  proceeding  in  bankruptcy;  Sweatt 
v.  Boston  etc.  R.  R.  Co.,  3  Cliff.  340,  Fed.  Cas.  13,684,  allowing  applica- 
tion for  revision,  good  cause  being  shown  for  delay;  In  re  Picton,  2 
Dill.  550,  Fed.  Cas.  11,136,  reviewing  order  adjudicating  one  a  bank- 
rupt; Cady  v.  Knit  Goods  Mfg.  Co.,  48  Mich.  137, 11  N.  W.  841,  holding 
that  under  State  law  there  was  no  appeal  to  review  order  of  dissolution 
of  corporation ;  In  re  Goldsmith,  12  Or.  420,  9  Pac.  566,  holding  no 
appeal  from  order  of  lower  court  refusing  to  remove  assignee ;  Knicker- 
bocker Ins.  Co.  v,  Comstock,  16  Wall.  269,  21  L.  Ed.  498,  holding  bank- 
ruptcy case  tried  by  jury  reviewable  on  removal  by  writ  of  error ;  Mar- 
shall v.  Knox,  16  Wall.  554,  555,  21  L.  Ed.  483,  holding  bill  to  be  original 
and  properly  filed  in  Circuit  Court  to  restrain  assignee  from  proceeding 
under  order  of  bankrupt  court;  First  Nat.  Bank  of  Troy  v.  Cooper,  20 
Wall.  178,  22  L.  Ed.  275,  affirming  action  of  Circuit  Court  in  holding 
that  there  was  no  sufficient  case  calling  for  retrial  of  facts;  Stickney 
v.  Wilt,  23  Wall.  160,  23  L.  Ed.  53,  holding  case  reviewable  under  an- 
other section  of  bankruptcy  act;  Glenny  v.  Langdon,  98  U.  S.  27,  25 
L.  Ed.  46,  holding  creditor  had  no  remedy  to  reach  property  fraudulently 
transferred,  except  through  assignee;  Gifford  v.  Helms,  98  U.  S.  249, 
25  L.  Ed.  58,  holding  action  by  purchaser  from  assignee  barred  by  pro- 
vision of  bankruptcy  act;  Sherman  v.  Bingham,  3  Cliff.  557,  Fed.  Cas. 
12,762,  reviewing  whole  subject  and  holding  that  assignee  of  bankrupt 
may  collect  by  suit  in  District  Court  other  than  where  proceedings  were 
instituted ;  Gilbert  v.  Lynch,  17  Blatchf .  405,  1  Fed.  114,  holding  bank- 
ruptcy act  did  not  give  jurisdiction  of  suit  to  attach  dividends  in  hands 
of  assignee;  Graham  v.  Boston  etc.  R.  R.  Co.,  14  Fed.  761,  holding  ad- 
judication in  bankruptcy  could  not  be  impeached  collaterally;  In  re 
Briggs,  61  Fed.  499,  9  C.  C.  A.  585,  discussing  jurisdiction  since  creation 
of  Circuit  Court  of  Appeals;  dissenting  opinion  in  Cleveland  Ins.  Co. 
v.  Globe  Ins.  Co.,  98  U.  S.  372,  373,  25  L.  Ed.  203,  majority  holding  that 
this  supervisory  jurisdiction  might  be  exercised  on  writ  of  error. 

Circuit  Courts  have  concurrent  jurisdiction  of  all  suits  at  law  or  in 
equity  brought  by  assignee  in  bankruptcy  against  any  person  claiming  an 
adverse  Interest,  or  by  such  person  against  assignee  touching  any  property 
or  rights  of  property  of  bankrupt  vested  in  assignee,  and  suit  must  be  In 
name  of  one  of  the  parties  described  in  bankruptcy  act  and  be  against  the 
other. 
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Approved  in  Glenny  v.  Langdon,  98  U.  S.  23,  26  L.  Ed.  44,  holding 
jurisdiction  did  not  attach  to  suit  by  creditor  to  set  aside  fraudulent 
transfer;  Giveen  v.  Smith,  1  Hask.  364,  Fed.  Oas.  5467,  granting  juris- 
diction in  action  by  assignee  to  set  aside  fraudulent  mortgage;  Bach- 
man  v.  Packard,  2  Sawy.  268,  Fed.  Cas.  709,  holding  Circuit  Court  had 
not  jurisdiction  of  simple  action  by  assignee  to  collect  a  debt;  Johnson 
v.  Price,  13  Fed.  Cas.  793,  dismissing  bill  filed  by  creditors  before  ap- 
pointment of  assignee  to  restrain  disposal  of  estate ;  Sutherland  v.  Lake 
Superior  Ship  Canal  etc.  Co.,  23  Fed.  Cas.  464,  entertaining  bill  by 
assignee  to  ascertain  extent  of  liens;  Smith  v.  Mason,  14  Wall.  431,  20 
L.  Ed.  752,  holding  that  stranger  to  proceedings  in  bankruptcy  cannot 
be  compelled  to  come  into  court  under  order  to  show  cause;  Olney  v. 
Tanner,  10  Fed.  104,  allowing  action  brought  by  adverse  claimant  to 
set  aside  fraudulent  assignment;  Goodall  v.  Tuttle,  3  Biss.  238,  Fed. 
Cas.  5533,  holding  assignee  may  sue  in  any  District  Court  to  collect 
assets. 

Distinguished  in  Mitchell  v.  McClure,  91  Fed.  621,  holding  District 
Court  had  not  jurisdiction  of  plenary  action  of  replevin  brought  by 
bankrupt's  trustee  against  adverse  claimant. 

When  bankruptcy  case  has  proceeded  to  final  judgment  or  decree  in 
District  Court,  it  may  be  removed  Into  Circuit  Court  for  re-examination  by 
writ  of  error,  if  an  action  at  law,  or  by  appeal,  if  a  suit  in  equity,  provided 
amount  claimed  exceeds  five  hundred  dollars,  and  the  proper  notices  are 
given. 

Approved  in  Knickerbocker  Ins.  Co.  v.  Comstock,  16  Wall.  267,  21 
L.  Ed.  497,  and  In  re  Oregon  Bulletin  Printing  etc.  Co.,  3  Sawy.  532, 
Fed.  Cas.  10,560,  both  holding  proceedings  reviewable  upon  writ  of  error 
where  exceptions  were  duly  taken  in  jury  trial ;  Lehman  v.  Strassberger, 
2  Woods,  557,  Fed.  Cas.  8216,  holding,  where  question  of  bankruptcy 
vel  non  was  tried  by  jury,  remedy  of  plaintiff  in  error  was  by  writ  of 
error;  In  re  Briggs,  61  Fed.  499,  9  C.  C.  A.  585,  discussing  effect  of  act 
of  1891  on  bankruptcy  jurisdiction. 

Suit  by  or  against  an  assignee  In  bankruptcy  cannot  be  maintained  In 
any  court  unless  brought  within  two  years  from  time  cause  of  action 
accrued. 

Distinguished  in  Minot  v.  Tappan,  127  Mass.  339,  holding  statute 
did  not  apply  to  suit  to  obtain  instructions  of  court  as  to  disposal  of 
fund. 

Where  suit  by  or  against  an  assignee  In  bankruptcy  proceeds  In  Circuit 
Court  to  final  judgment  or  decree,  and  matter  in  dispute  exceeds  sum  of  two 
thousand  dollars  exclusive  of  costs,  it  may  be  removed  to  Supreme  Court 
by  writ  of  error  or  by  appeal. 
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Approved  in  Coit  v.  Robinson,  19  Wall.  282,  22  L.  Ed.  153,  holding 
question  raised  reviewable  only  in  Circuit  Court,  although  involving 
jurisdictional  amount. 

Assignees  or  creditors  may  appeal  to  Circuit  Court  on  ten  days'  notice 
for  order  allowing  or  rejecting  a  proffered  claim,  but  in  neither  case  can 
appeal  be  taken  to  Supreme  Court.  Questions  of  fact  arising  in  such  issues 
msy  be  tried  by  jury. 

Approved  in  Wiswall  v.  Campbell,  93  U.  S.  351,  23  L.  Ed.  924,  fol- 
lowing rule. 

Independent  of  bankruptcy  act,  the  District  Courts  possess  no  equity 
Jurisdiction  whatever,  and  jurisdiction  conferred  by  third  clause  of  second 
section  of  that  act  is  of  same  character  as  that  conferred  on  Circuit  Courts 
by  eleventh  section  of  Judiciary  Act. 

Approved  in  Bardes  v.  Hawarden  Bank,  178  U.  S.  532,  44  L.  Ed.  1180, 
20  Sop.  Ct  1003,  dismissing  suit  to  set  aside  alleged  fraudulent  convey- 
ance by  bankrupt  and  compel  accounting;  In  re  Tune,  115  Fed.  914, 
holding  Bankruptcy  Court  may  proceed  summarily  as  to  adverse  claim 
made  by  stranger  to  bankrupt's  property;  In  re  Jacobs,  99  Fed.  541,  39 
C.  C.  A.  647,  refusing  to  review  District  Court's  error  in  entertaining 
jurisdiction  of  bill  by  trustee  against  resident  to  set  aside  fraudulent 
conveyance;  Jobbins  v.  Montague,  5  Ben.  427,  Fed.  Cas.  7329,  holding 
that  process  of  District  Court  under  above  section  could  not  be  made 
effective  by  service  outside  of  district. 

11  Wall  82-88,  20  L.  Ed.  47,  THE  PROTECTOR. 

Appeal  In  admiralty  prosecuted  In  name  of  "Freeborn  &  Co."  should 
be  dismissed  for  defect  of  title  of  parties. 

Approved  in  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  dis- 
missing appeal  where  judgment  joint  and  all  parties  not  joined ;  Florida 
v.  Canfield,  40  Fla.  58,  23  South.  598,  dismissing  writ  sued  out  by  John 
Andrew  "et  al.,"  coplaintiff  not  named;  Hampton  v.  Rouse,  13  Wall. 
188,  20  L.  Ed-  594,  dismissing  writ  of  error  on  account  of  omission  of 
parties;  The  Spark  v.  Lee  Choi  Chum,  1  Sawy.  717,  Fed.  Cas.  13,206,  dis- 
missing appeal  prosecuted  in  name  of  steamer  only ;  In  re  Woerishoffer, 
74  Fed.  916,  21  C.  C.  A.  175,  holding  appeal  ineffectual  as  to  members 
oi  firm  whose  names  were  not  on  bond,  etc. 

Distinguished  in  Moore  v.  Simonds,  100  U.  S.  146,  25  L.  Ed.  591,  and 
Estes  v.  Trabue,  128  U.  S.  229,  32  L.  Ed.  438,  9  Sup.  Ct.  59,  both  holding 
defect  amendable  under  act  of  June  1,  1872 ;  Miltenbergjer  v.  Logansport 
B.  R.  Co.,  106  U.  S.  306,  27  L.  Ed.  125,  1  Sup.  Ct.  157,  where  appeals 
were  in  open  court  and  decree  sufficiently  designated  the  parties;  Gum- 
pel  v.  Pitkin,  113  U.  S.  548,  549,  28  L.  Ed.  1129,  1130,  5  Sup.  Ct.  617, 
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where  parties  appeared  as  partnerships  throughout  the  record;  Walton 
v.  Marietta  Chair  Co.,  157  U.  S.  346,  39  L.  EdL  727,  15  Sup.  Ct.  627, 
allowing  amendment  of  writ  under  act  of  1872;  The  Natchez,  27  Fed. 
310,  holding  appeal  good  irrespective  of  bond,  the  party  being  notified 
and  having  appeared. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  839,  841,  843. 

11  Wall.  88-95,  20  L.  Ed.  153,  UNITED  STATES  v.  TYNEN. 

'Where  there  are  two  acts  on  same  subject,  rule  Is  to  give  effect  to  both 
if  possible,  but  if  repugnant  in  any  of  their  provisions,  the  Utter,  without 
any  repealing  clause,  operates  to  extent  of  repugnancy,  as  repeal  of  first. 

Approved  in  Eastern  Extension,  Australasia  etc.  Tel.  Co.  v.  United 
States,  231  U.  S.  332,  58  L.  Ed.  255,  34  Sup.  Ct.  57,  holding  stipulation 
between  United  States  and  telegraph  company  regarding  laying  of 
cable  not  part  of  any  treaty  so  as  to  come  within  jurisdiction  of  Court 
of  Claims ;  Murphy  v.  Utter,  186  U.  S.  105,  46  L.  Ed.  1076,  22  Sup.  Ct. 
780,  holding  territorial  act  of  1887  repealed  by  act  of  1890,  being  repeti- 
tion with  immaterial  changes;  United  States  v.  Lee  Yen  Tai,  185  U.  S. 
222,  46  L.  Ed.  883,  22  Sup.  Ct.  633,  construing  together  act  of  Congress 
and  subsequent  treaty,  holding  twelfth  section  of  Act  1882  not  abrogated 
by  treaty  December  8,  1894;  United  States  v.  Utah  Power  etc.  Co.,  209 
Fed.  561,  126  C.  C.  A.  376,  upholding  right  of  Secretary  of  Interior  to 
grant  rights  of  way  over  national  forests;  Hemmer  v.  United  States, 
204  Fed.  907,  123  C.  C.  A.  194,  construing  act  regarding  alienation  of 
Indian  lands;  Stead  v.  Curtis,  191  Fed.  540,  112  C.  C.  A.  463,  holding 
under  revision  of  California  codes,  Superior  Court  has  exclusive  juris- 
diction to  set  aside  probate  proceedings;  Pel-Ata-Yakot  v.  United  States,/ 
188  Fed.  389,  holding  jurisdiction  to  determine  heirs  of  Indian  allottees 
was  in  Secretary  of  Interior;  Doscher  v.  United  States  Pipe  Line  Co., 
185  Fed.  960,  holding  where  State  contains  two  Federal  districts,  suit 
must  be  instituted  in  district  of  plaintiff's  residence;  Bond  v.  United 
States,  181  Fed.  616,  holding  act  providing  succession  of  allotment  lands 
referred  to  those  living  or  dead  before  passage  of  act ;  In  re  Devlin,  180 
Fed.  176,  holding  new  insolvency  law  did  not  entitle  State  of  Kansas 
to  priority  of  payment;  Southern  Pac.  Co;  v.  Bartine,  170  Fed. •  741, 
holding  repealing  act  need  not  specify  title  of  act  repealed;  United 
States  v.  Wood,  168  Fed.  442,  holding  act  prohibiting  importation  of 
Chinese  and  prescribing  different  punishment  repealed  former  act ;  Great 
Northern  Ry.  Co.  v.  United  States,  155  Fed.  953,  84  C.  C.  A.  93,  and 
United  States  v.-  Chicago  etc.  Ry.  Co.,  151  Fed.  89,  both  refusing  to 
construe  act  repealing  former  act  prohibiting  rebates  as  condonation 
of  penalties  incurred  under  former  act;  People  v.  Bank  of  San  Luis 
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pa(j  **>  159  Cal.  71,  Ann.  Gas.  1912B,  1148,  37  L.  R.  A.  (N.  S.)  934,  112 

,    *  ^68,  holding  repeal  of  statute  pending  appeal  without  stay  bond 
Nfcs  hot  affect  judgment;  Sugar  City  v.  Board  of  Commissioners,  57 
Colo.  444,  140  Pac.  814,  holding  statute  regarding  election  for  removal 
of  county  seat  repeals  former  act;  Wilson  v.  People,  36  Colo.  420,  85 
Pac.  187,  holding  prosecution  for  election  fraud  cannot  be  continued 
after  passage  of  new  act ;  Walsh  v.  City  of  Bridgeport,  88  Conn.  534, 
535,  91  Atl.  971,  holding  ordinance  prescribing  classes  of  firemen  did 
not  repeal  act  of  fire  commission  regarding  salary  of  firemen  while 
incapacitated;  Washington  Home  for  Incurables  v.  American  Security 
etc.  Co.,  38  App.  D.  ^U.  432,  holding  saving  clause  in  act  regulating  ap- 
peals (36  Stats,  at  Large,  1087,  c.  231)  referred  only  to  suits  carried 
to  judgment;  Wirt  v.  Stubblefield,  17  App.  D.  C.  290,  holding  act  of 
Congress  of  1899,  in  reference  to  notes  given  for  gambling  considera- 
tion, superseded  British  statute  previously  in  force;  Callan  v.  District 
of  Columbia,  16  App.  D.  C.  277,  holding  act  of  Congress  regulating 
hackstands  superseded  previous  legislative  enactment  of  District;  Gas- 
senheimer  v.  District  of  Columbia,  6  App.  D.-C.  117,  holding  violations 
of  act  regulating  sale  of  liquor  within  jurisdiction  of  police  courts; 
Fulton  v.  District  of  Columbia,  2  App.  D.  C.  438,  holding  legislation  by 
Congress  has  repealed  acts  of  commissioners  regulating  pawnbrokers; 
Thaw  v.   Ritchie,   5   Mackey    (D.   C),   215,   218,   upholding   right   of 
orphans'  court  to  decree  sale  of  property  by  guardian;   Jackson   v. 
Davis,  4  Mackey   (D.  C),  211,  holding  surety  paying  bond  given  to 
United  States  should  be,  subrogated  to  priority,  of  United  States ;  Renner 
v.  State,  182  Ind.  396,  106  N.  E.  704,  holding  act  prescribing  penalty 
for  unlicensed  sale  of  liquor  not  repealed  by  act  not  providing  penalty 
for  same;  Zevely  v.  Weiner,  5  Ind.  Ter.  665,  693,  82  S.  W.  947,  957, 
act  of  Congress  of  May  27,  1902,  forbidding  Secretary  of  Interior  to 
remove  any  person  from  Indian  Territory  who  is  in  lawful  possession 
of  land  in  any  town  or  city  did  not  take  away  from  Choctaw  Nation 
right  to  prohibit  traders  from  exposing  goods  for  sale  without  license, 
given  by  treaties  of  1855  and  1866;  Mayor  etc.  of  Baltimore  v.  Davis, 
120  Md.  405,  87  Atl.  691,  holding  new  act  providing  salary  of  police 
sergeants  repealed  former  act;  State  v.  Gambrill,  115  Md.  512,  81  Atl. 
12,  holding  uniform  bills  of  lading  act  superseded  previous   act,   as 
penalties  were  different;  Presson  v.  Presson,  38  Nev.  208,  147  Pac.  1082, 
refusing  jurisdiction  over  divorce  suit  where  residence  taken  up  solely 
for  divorce ;  State  v.  Anders,  30  N.  D.  575,  152  N.  W.  802,  holding  elec- 
tion for   relocation  of  county  seat  governed  by  latest   act;   Sargent 
County  v.  Sweetman,  29  N.  D.  260,  150  N.  W.  877,  allowing  fee  to 
county  judges  for  services  rendered  in  marriages ;  United  States  v.  Sena, 
12  N.  M.  414,  78  Pac.  62,  holding  appeal  filed  after  passage  of  repeal- 
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ing  act  must  be  dismissed ;  State  v.  Smith,  56  Or.  27, 107  Pac.  982,  hold- 
ing act  providing  penalty  for  highway  robbery  cannot  act  ex  post  facto ; 
Labadie  v.  Smith,  41  Okl.  780,  140  Pac.  430,  holding  Arkansas  statute 
of  descent  extended  over  Indian  Territory;  Hine  v.  Gokey,  23  Okl.  873, 
102  Pac.  78,  holding  act  regarding  construction  of  bridges  embracing 
all  provisions  of  former  act  thereby  implies  a  repeal;  Fritz  v.  Brown, 
20  Okl.  267,  95  Pac.  439,  holding  statute  of  Arkansas  requiring  affidavit 
on  renewals  of  chattel  mortgages  not  repealed  by  act  of  Congress ;  Erwin 
v.  State,  116  Tenn.  90,  93  S.  W.  78,  holding  act  providing  new  scheme 
of  government  for  cities  repeals  charters  of  cities,;  Ex  parte  Keith,  47 
Tex.  Cr.  287,  83  S.  W.  686,  holding  general  election  law  did  not  repeal 
local  option  law;  State  v.  Railroad  Commission,  52  Wash.  36,  100  Pac. 
185,  holding  rates  established  by  railroad  commission  repealed  rates 
prescribed  by  former  legislative  enactment;  Grant  v.  Baltimore  etc. 
R.  Co.,  66  W.  Va.  179,  66  S.  E.  711,  holding  act  providing  new  penalty 
simply  repeals  old  penalty;  dissenting  opinion  in  People  v.  McNulty,  3 
Cal.  Unrep.  464,  28  Pac.  824,  majority  holding  law  of  1891,  amending 
act  regarding  death  penalty,  ex  post  facto  and  void  as  regards  prisoners 
then  awaiting  execution;  dissenting  opinion  in  United  States  v.  Lee, 
15  N.  M.  399,  110  Pac.  613,  majority  holding  Secretary  of  Interior  has 
right  to  grant  right  of  way  over  natural  forests;  United  States  v.  Hen- 
derson, 11  Wall.  657,  20  L.  Ed.  237,  holding  revenue  acts  of  1867  and 
1868  not  inconsistent  as  to  certain  authority  of  collector;  State  v.  Stoll, 
17  Wall.  431,  21  L.  Ed.  654,  holding  provision  in  act  incorporating  bank 
not  repealed  by  general  law  as  to  receivability  of  bank  notes  for  taxes ; 
Arthur  v.  Homer,  96  U.  S.  140,  24  L.  Ed.  812,  holding  duty  on  em- 
broidered goods  not  repealed  by  general  provision  in  subsequent  act; 
Red  Rock  v.  Henry,  106  U.  S.  601,  27  L.  Ed.  253,  2  Sup.  Ct.  438,  hold- 
ing no  repeal  was  intended  of  act  authorizing  issue  of  bondsNby  county ; 
Pana  v.  Bowler,  107  U.  S.  538,  27  L.  Ed.  428,  2  Sup.  Ct.  712,  holding 
that  amendatory  act  operated  as  a  repeal  as  to  certain  restrictions  in 
railroad  donations;  United  States  v.  Fisher,  109  U.  S.  145,  27  L.  Ed. 
886,  3  Sup.  Ct.  155,  holding  act  appropriating  a  certain  salary  repealed 
by  implication;  Ex  parte  Crow  Dog,  109  U.  S.  570,  27  L.  Ed.  1035,  3 
Sup.  Ct.  405,  holding  treaty  with  Indians  did  not  repeal  act  limiting 
jurisdiction  of  courts  over  crimes  committed  by  Indians;  Fussell  v. 
Gregg,  113  U.  S.  560,  28  L.  Ed.  997,  5  Sup.  Ct.  637,  holding  act  of  1804 
respecting  Virginia  military  district  not  repealed  by  implication  by  any 
subsequent  acts;  Frost  v.  Wenie,  157  U.  S.  58,  39  L.  Ed.  619,  15  Sup. 
Ct.  537,  giving  effect  to  two  acts  relating  to  pre-emption  of  Indian 
lands;  Henrietta  Min.  etc.  Co.  v.  Gardner,  173  U.  S.  128,  43  L.  Ed.  639, 
19  Sup.  Ct.  329,  holding  provision  in  act  relating  to  attachments  re- 
pealed on  account  of  repugnancy;  United  States  v.  Barr,  4  Sawy.  256, 
Fed.  Cas.  14,527,  holding  provision  of  law  denning  crime  of  having 
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Jjfcfcterfeit  coin  repugnant  to  prior  act;  Stubblefield  v.  Menzies,  8  Sawy. 
. '  ^  Fed.  275,  holding  provisions  of  two  acts  concerning  rights  of  mar- 
3fc?  ^omen  not  repugnant ;  Woods  v.  Jackson  Iron  Mfg.  Co.,  1  Holmes, 
<    >  J^ed.  Cas.  17,993,  holding  recording  law  repealed  by  implication  pro 
32  ^  to  extent  of  repugnancy  to  former  act;  Cooke  v.  Ford,  2  Flipp.  • 
$4*     **•  Cas.  3173,  holding  act  of  1875  and  part  of  section  639,  Revised 
Ie*^ll*^8,  relating  to  removal  of  causes  not   inconsistent;   Sixty -Five 
to  ^  Cotta  Vases,  10  Fed.  883,  holding  act  of  1870  was  not  designed 
^VVv^  former  act  making  certain  articles  entitled  to  free  entry; 
\t  ^V^rn  Pac.  R.  R.  Co.  v.  United  States,  36  Fed.  286,  holding  act  of 
*^S    31,  1870,  conferred  additional  rights  on  railroad  and  was  not  a 
substitute  for  chartered  rights;  United  States  v.  Mexican  etc.  R.  R. 
Co.,  40  Fed.  772,  holding  two  acts  conferring  jurisdiction  on  Circuit 
Courts  to  be  in  harmony ;  United  States  v.  Whitcomb  Metallic  Bedstead 
Co.,  45  Fed.  90,  holding  under  same  ruling,  that  concurrent  jurisdic- 
tion of  District  Courts  was  not  taken  away;  Butler  v.  United  States, 
87  Fed.  660,  construing  acts  relating  to  clerk 's  fees  so  as  to  give  effect 
to  all;  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  94  Fed.  396,  construing 
ordinances  and  charters  respecting  rates  of  fare  prescribed  for  railroad 
companies;  Coats  v.  Hill,  41  Ark.  151,  holding  act  entitled  "An  act 
to  grant  land  titles,"  etc.,  modified  by  later  general  laws;  Purmort  v. 
Tucker  Lumber  Co.,  2  Colo.  472,  holding  act,  so  far  as  it  related  to  liens 
upon  real  property,  repealed  by  later  statute;  Hayes  v.  The  State,  55 
Ind.  101,  holding  part  of  act  making  it  a  felony  to  keep  gaming  ap- 
paratus impliedly  repealed  by  act  making  it  a  misdemeanor;  Sharp  v. 
Gutcher,  74  Ind.  359,  holding  provision  in  earlier  act  embracing  addi- 
tional cause  for  removal  on  account  of  prejudice,  etc.-,  not  repealed  by 
later  act;  State  v.  Yewell,  63  Md.  121,  holding  special  provisions  regulat- 
ing sale  of  liquor  superseded  by  local  option  law;  Lane  v.  Missoula 
County  Cdmmrs.,  6  Mont.  477,  13  Pac.  137,  holding  law  fixing  fees  of 
sheriffs  impliedly  repealed  provision  in  prior  act;  State  v.  Donnelly, 
20  Nev.  216,  19  Pac.  681,  holding  two  acts  respecting  compensation  for 
collection  of  poll  tax  not  in  conflict;  Cortesy  v.  Territory,  7  N.  M.  99, 
19  L.  R.  A.  356,  32  Pac.  507,  holding  that  omitted  words  in  an  amend- 
ment did  not  have  the  effect  to  make  it  a  repealing  statute ;  Justice  v. 
Commonwealth,  81  Va.  211,  holding  that  provisions  of  law  prohibiting 
lotteries  prevailed  over  special  act  authorizing  a  lottery;  Bogardus  v. 
Gordon,  53  N.  J.  Eq.  42,  30  Atl.  813,  holding  that  general  usury  law 
repealed  former  special  law  inconsistent  with  its  provisions;  Breitung 
v.  Lindauer,  37  Mich.  233;  State  v.  Swan,  1  N.  D.  11,  44  N.  W.  493, 
and  Collins  v.  State,  3  S.  D.  24,  51  N.  W.  778,  arguendo. 

Explained  in  Waterworks  Co.  of  Indianapolis  v.  Burkhart,  41  Ind. 
383,  construing  entire  legislation  on  subject  of  condemnation  of  land 
for  canals,  as  parts  of  one  system.  , 
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Where  two  acts  are  not  In  express  terms  repugnant,  but  the  latter 

covers  whole  subject  of  first  and  embraces  new  provisions,  It  will  operate 

as  a  repeal  of  that  act;  thus  the  act  of  July  14,  1870,  repealed  thirteenth 

section  of  Act  of  1813,  prescribing  punishments  for  violation  of  naturaliza- 

Jtion  laws. 

Approved,  in  The  Paquete  Habana,  175  U.  S.  685,  44  L.  Ed.  323,  20 
Sup.  Ct.  294,  holding  act  March  3,  1891,  covering  entire  subject  matter, 
furnishes  exclusive  rule  of  appellate  jurisdiction  on  appeal,  error  or 
certificate;  United  States  v.  Cardish,  145  Fed.  245,  construing  23  Stat. 
385,  and  Rev.  Stats.,  §  2143,  relating  to  arson  on  reservation  within 
State;  Columbia  Wire  Co.  v.  Boyce,  104  Fed.  174,  44  C.  C.  A.  588, 
holding  act  of  1900,  amending  statute  without  reference  to  amendatory 
act  of  1895,  repealed  same;  Lloyd  v.  Supreme  Lodge  K.  of  P.,  98  Fed. 
71,  38  C.  C.  A.  654,  holding  by-law  reducing  death  benefits,  death  due 
to  intemperance,  not  affecting  death  arising  from  cause  existing  prior 
to  by-law's  passage;  Utter  v.  Franklin,  7  Ariz.  309,  64  Pac.  430,  Laws 
1899,  Act  No.  32,  repealing  territorial  acts  creating  funding  debt  com- 
mission, is  void;  Fair  Haven  &  W.  R.  R.  Co.  v.  Fair  Haven,  75  Conn. 
446,  53  Atl.  962,  holding  act  of  1895,  requiring  street  railways  to  pay 
proportionate  share  for  paving,  not  repealed  by  act  of  1899,  limiting 
to  abutting  owners;  Husbands  v.  Talley,  3  Penne.  (Del.)  98,  47  Atl. 
1012,  holding  enactment  of  general  system  of  school  government  worked 
repeal  of  prior  legislation  thereto;  Pratt  Institute  v.  City  of  New  York, 
183  N.  Y.  157,  75  N.  E.  1121,  Laws  1896,  p.  797,  c.  908,  §  4,  subd.  7,  ex- 
empting realty  of  educational  institutions  used  exclusively  for  corporate 
purposes  repeals  special  act  granting  tax  exemption  to  educational  cor- 
porations; State  v.  Davis,  129  N.  C.  572,  40  S.  E.  112,  holding  general 
law  for  county  repeals  local  law  for  township,  different  rule  provided; 
Voight  v.  Gulf  etc.  Ry.,  94  Tex.  366,  60  S.  W.  659,  holding  act  of  March 
4,  1891,  covering  entire  subject  of  limitation  of  action,  repealed  former 
legislation;  dissenting  opinion  in  Lang  v.  United  States,  133  Fed.  207, 
66  C.  C.  A.  255,  majority  holding  section  28  of  Immigration  Act  of  1903 
applies  to  prosecutions  thereafter  begun  under  old  law,  based  on  acts 
committed  prior  to  its  repeal;  Murdock  v.  Memphis,  20  Wall.  617,  22 
*  L.  Ed.  438,  holding  twenty-fifth  section  of  Judiciary  Act  technically 
repealed  by  second  section  of  Act  of  1867,  governing  removal  of  causes ; 
Baltimore  etc.  R.  R.  Co.  v.  Grant,  98  U.  S.  401,  25  L.  Ed.  232,  holding 
statute  conferring  jurisdiction  on  Supreme  Court  wholly  repealed  by 
later  statute;  King  v.  Cornell,  106  U.  S.  396,  27  L.  Ed.  60,  1  Sup.  Ct. 
313,  holding  whole  of  second  subdivision  of  section  639,  Revised  Stat- 
utes, repealed  by  act  of  1875,  governing  removal  of  causes;  Cook  County 
Nat.  Bank  v.  United  States,  107  U.  S.  451,  27  L.  Ed.  539,  2  Sup.  Ct.  567, 
holding  provisions  of  banking  law  superseded  those  of  insolvency  law 
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respecting  priority  of  payment  of  demands  of  United  States;  United 
States  v.  Auffmordt,  122  U.  S.  209,  30  L.  Ed.  1185,  7  Sup.  Ct.  1186, 
(affirming  19  Fed.  897,  902),  holding  that  section  12  of  Act  of  June 
22,  1874,  repealed  section  2864,  Revised  Statutes,  respecting  forfeiture 
under  revenue  law;  Tracy  v.  Tuffly,  134  U.  S.  223,  33  L.  Ed.  885,  10 
Sup.  Ct.  531,  holding  law  respecting  assignments  by  limited  partnership 
repealed  by  general  law  on  subject ;  District  of  Columbia  v.  Hutton,  143 
U.  S.  26,  36  L.  Ed.  62,  12  Sup.  Ct.  372,  holding  prior  act  in  respect  to 
police  force  of  District  of  Columbia  repealed  by  implication;  United 
States  v.  Cheesman,  3  Sawy.  429,  Fed.   Cas.  14,790,  holding  revenue 
law  of  1864  repealed   act   of  1862,   embracing  same   subject  matter; 
United  States  v.  Barr,  4  Sawy.  256,  Fed.  Cas.  14,527,  holding  act  de- 
fining crime  of  uttering  counterfeit  coin  wholly  repealed  by  implica- 
tion; United  States  v.  Bennett,  12  Blatchf.  348,  349,  Fed.  Cas.  14,570, 
holding  act  of  1870  was  intended  to  embrace  whole  subject  of  duty 
of  pension  agents  and  repealed  former  statute;  The  Aurania,  29  Fed. 
103,  holding  the  international  rules  of  navigation  covered  whole  ground 
of  former  rules  and  superseded  them;  United  States  v.  Crawford,  47 
Fed.  569,  holding  that  act  of  March  1,  1889,  was  intended  as  substitute 
for  sections  2103,  2104,  Revised  Statutes,  relating  to  contracts  with 
Indians;  Gladstone  v.  Throop,  71  Fed.  347,  18  C.  C.  A.  61,  holding  that 
act  giving' trustees  power  to  pave  streets,  etc.,  covered  ground  of  earlier" 
statute  and  repealed  it;  Rogers  v.  Nashville,  etc.  R.  R.  Co.,  91  Fed. 
323,  33  C.  C.  A.  517,  holding  Tennessee  act  of  1891  upon  subject  of 
leasing  of   branch   railroads   operated   as   repeal  -of   former   statute; 
Wood  v.  State,  47  Ark.  491,  1  S.  W.  710,  holding  act  passed  for  punish- 
ment of  embezzlement  repealed  by  implication;  Hogane  v.  Hogane,  57 
Ark.  511,  22  S.  W.  168,  .applying  rule  where  general  Btatute  covered 
whole  subject  of  probate  appeals;  Treadwell  v.  Yolo  Co.,  62  Cal.  564, 
holding  that  law  changing  time  of  election  superseded  the  section  which 
it  revised;  Keese  v.  Denver,  10  Colo.  122, 15  Pac.  830,  where  later  statute 
covered  whole  subject  of  power  to  maintain  sewer  system;   State  v. 
Chatfield,  71  Conn.  112,  40  Atl.  925,  holding  provision  in  new  city  char- 
ter respecting  streets  a  substitute  for  the  old;  State  v.  Courtney,  73 
Iowa,  623,  35  N.  W.  687,  holding  that  last  enactment  respecting  sale 
of  liquors  by  pharmacists  repealed  prior  statute;   State  v.  Studt,  31 
Kan.  246,  1  Pac.  636,  applying  rule  to  acts  regulating  power  to  issue 
county  bonds;  People  v.  Bussell,  59  Mich.  112,  26  N.  W.  310,  holding 
provisions  of  new  charter  controlled  as  to  sale  of  unwholesome  meats; 
Feiger  v.  Michigan. etc.  R.  R.  Co.,  62  Mich.  8,  28  N.  W.  688,  giving  force 
to   the   last  act  prescribing  manner  of  fixing  railroad's  liability;   De 
Lano  v.  Doyle,  120  Mich.  258,  79  N.  W.  190,  holding  that  ordinance  for 
removal  of  garbage,  etc.,  superseded  former  ordinance  which  fixed  a 
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penalty  for  its  violation;  Young  v.  Kansas  City  etc.  R.  R.  Co.,  33  Mo. 
App.  515,  holding  that  legislature  revised  whole  subject  of  carriage  of 
freight,  and  statute  became  substitute  for  common  law;  Brome  v.  Cum- 
ing County,  31  Neb.  367,  47  N.  W.  1051,  where  acts  providing  for  legal 
services  for  county  were  repugnant  and  former  held  repealed;  Phillips 
v.  Eureka  Co.,  19  Nev.  353, 11  Pac.  35,  holding  that  act  of  1883  of  Nevada 
was  intended  to  revise  whole  subject  matter  of  jury  fees;  Opinion  of 
the  Justices,  66  N.  H.  669,  33  Atl.  1097,  applying  rule  as  to  acts  respect- 
ing exercise  of  right  of  eminent  domain;  Roche  v.  Mayor,  40  N.  J.  L. 
261,  holding  that  successive  ordinances  embraced  whole  subject  of  Sun- 
day liquor  law;  Bracken  v.  Smith,  39  N.  J.  Eq.  172,  holding  that  later 
act  was  plainly  intended  as  substitute  for  one  earlier;  Mersereau  v. 
Mersereau  Co.,  51  N.  J.  Eq.  385,  30  Atl.  813,  holding  similarly  as  to 
laws  regarding  workmen's  liens;  Bogardus  v.  Gordon,  53  N.  J.  Eq.  43, 
45,  30  Atl.  813,  814,  as  to  successive  special  and  general  usury  laws; 
Laughlin  v.  County  Commrs.,  3  N.  M.  301  (424),  5  Pac.  819,  holding  last 
act  comprehensive  of  whole  subject  of  ordinary  revenues;  Cortesy  v. 
Territory,  7  N.  M.  93,  19  L.  R.  A.  854,  32  Pac.  505,  holding  that  a  re- 
vision of  a  Sunday  law  amounted  to  a  substitute;  People  v.  Jaehne,  103 
N.  Y.  195,  8  N.  E.  379,  holding  that  general  provision  in  Penal  Code  for 
punishing  bribery  superseded  local  provision  in  city  charter;  Little  v. 
Cogswell,  20  Or.  347,  25  Pac.  728,  holding  that  later  fee  bill  operated 
as  repeal  of  former;  State  v.  Rogers,  22  Or.  360,  30  Pac.  76,  holding 
similarly  as  to  laws  establishing  and  regulating  freight  rates;  Collins 
v.  State,  3  S.  D.  24,  25,  51  N.  W.  778,  779,  as  to  acts  fixing  salary  of 
public  officer;  Terrell  v.  State,  86  Tenn.  531,  8  S.  W.  214,  holding  that 
act  defining  mayhem  repealed  all  former  acts  on  that  subject;  State 
v.  Carbon  Hill  Coal  Co.,  4  Wash.  423,  30  Pac.  728,  where  act  regelating 
coal  mines  was  held  to  cover  precisely  same  ground  as  previous  act; 
McCartin  v.  Traphagen,  43  N.  J.  Eq.  332,  11  Atl.  161,  act  of  1880  re- 
pealed prior  law  as  to  competency  of  witnesses;  State  v.  Boogher,  71 
Mo.  633,  holding  common  law  repealed  by  statute  precisely  covering 
the  matter ;  Breitung  v.  Lindauer,  37  Mich.  233,  without  deciding  whether 
statutes  were  repugnant;  State  v.  Tomahawk,  96  Wis.  86,  71  N.  W.  91, 
holding  general  law  and  provisions  of  city  charter  not  inconsistent  as 
to  power  to  issue  bonds;  Gowen  v.  Harley,  56  Fed.  977,  6  C.  C.  A.  190, 
holding  provision  in  railroad  charter  not  repealed  by  act  of  March  1, 
1889,  establishing  court  in  Indian  Territory ;  Hogan  v.  Guigon,  29  Gratt. 
710,  construing  together  acts  concerning  license  taxes  on  wines;  Davies 
v.  Creighton,  33  Gratt.  699,  holding  act  authorizing  incorporation  of 
building  association  not  repealed  by  subsequent  legislation;  Red  Rock 
v.  Henry,  106  U.  S.  601,  27  L.  Ed.  253,  2  Sup.  Ct.  438,  holding  later  act 
was  not  intended  as  substitute  of  act  authorizing  county  bonds;  Frost 
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v.  Wenic,  157  U.  S.  58,  39  L.  Ed.  619,  15  Sup.  Ct.  537,  holding  two  acts 
respecting  pre-emption  of  Indian  lands  reconcilable  and  in  harmony; 
United  States  v.  Kuentsler,  74  Fed.  220,  holding  later  act  narrower  in 
scope  and  repealed  former  penal  statute  only  in  part;  State  v.  Wells, 
112  Ind.  242,  13  N.  E.  724,  holding  that  new  statute  did  not  cover 
subject  matter  of  prior  statute  on  embezzlement;  State  v.  Swan,  1 
N".  D.  11,  19,  44  N.  W.  493,  496,  holding  provision  in  Constitution  not 
self -executing  and  therefore  of  no  force  to  repeal  pre-existing  statute; 
Winslow  v.  Morton,  118  N.  C.  492,  24  S.  E.  419,  holding  two  acts  giv- 
ing power  to  governor  to  revoke  commissions,  etc.,  reconcilable ;  Durham 
v.  State,  89  Tenn.  730,  18  S.  W.  75,  holding  new  act  did  not  cover  all 
provisions  of  former  law  respecting  confinement  in  workhouse. 

Distinguished  in  Bird  v.  United  States,  187  U.  S.  125,  47  L.  Ed.  103, 
23  Sup.  Ct.  45,  holding  Alaska  territorial  act  of  1900  not  repealing 
former  acts  as  to  prosecutions  pending,  such  proceedings  expressly  ex- 
cepted; Sims  v.  United  States,  121  Fed.  517,  58  C.  C.  A.  92,  punishing 
persons  for  abetting  and  aiding  the  landing  of  Chinese,  act  of  1902  con- 
tinuing in  force  all  prior  laws;  Patterson  y.  Tatum,  3  Sawy.  169,  Fed. 
Cas.  10,830,  holding  implication  did  not  arise  where  revisory  statute  it- 
self limited  its  operation  on  previous  act;  Gowen  v.  Harley,  56  Fed. 
979,  6  C.  C.  A.  190,  holding  acts  under  consideration  foreign  to  one 
another  and  therefore  not  repugnant;  People  v.  Sponsler,  1  Dak.  281, 
46  N.  W.  461,  holding  former  penal  statute  repealed  only  in  part. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  R.  A.  722. 

There  can  be  no  legal  conviction,  nor  any  valid  judgment  thereon,  un- 
less the  law  creating  the  offense  be  at  the  time  in  existence.  After  repeal 
no  farther  proceedings  can  be  had. 

Approved  in  United  States  v.  Sena,  12  N.  M.  414,  78  Pac.  62,  repeal 
of  Laws  of  1901,  p.  190,  c.  99,  deprived  Supreme  Court  of  jurisdiction 
over  criminal  appeals  not  taken  during  term;  United  States  v.  Hague, 
22  Fed.  706,  holding  that  prosecution  for  taking  illegal  fee  in  pension 
case  fell  with  repeal  of  statute;  Manley  v.  Oiney,  32  Fed.  709,  holding 
repeal  of  statute  conferring  jurisdiction  cut  off  further  proceedings  in 
pending  suit;  Moore  v.  United  States,  85  Fed.  468,  29  C.  C.  A.  269, 
holding'  that  prosecution  in  Federal  court  for  crime  could  not  continue 
after  admission  of  Utah  as  a  State ;  McClain  v.  Williams,  10  S.  D.  336, 
43  L.  R.  A.  289,  73  N.  W.  74,  holding  that  pending  case  fell  with  re- 
peal  of  law  conferring  appellate  jurisdiction ;  United  States  v.  Copper- 
smith, 2  Flipp.  555,  4  Fed.  206,  Texas  Mexican  B.  R.  Co.  v.  Jarvis, 
80  Tex.  464,  15  S.  W.  1091,  and  Simonson  v.  Jordon,  24  Blatchf.  375, 
30  Fed.  721,  all  arguendo. 
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Limited  in  United  States  v.  Barr,  4  Sawy.  255,  Fed.  Cas.  14,527,  and 
United  States  v.  Van  Vliet,  23  Fed.  35,  holding  that  by  virtue  of  section 
13,  Revised  Statutes,  crime  might  be  prosecuted  after  repeal  of  statute 
creating  offense;  United  States  v.  Baum,  74  Fed.  45,  holding  that  ad- 
mission of  Utah  as  a  State  did  not  operate  as  remission  of  past  offenses 
against  Federal  government. 

Distinguished  in  State  v.  Crusius,  57  N.  J.  L.  282,  31  Ati.  236,  holding 
that  special  statute  saved  offense  committed  from  being  released  by 
repeal  of  statute  creating  it. 

Cited  in  In  re  Carter,  97  Fed.  498,  holding  jurisdiction  of  court-martial 
conferred  by  article  mentioning  crime  and  not  by  general  article. 

11  Wall.  96-108,  20  L.  Ed.  155,  NEW  ALBANY  y.  BURKE. 

Municipal  corporation  cannot  modify  or  alter  a  stock  subscription  voted 
by  the  people  in  absence  of  power  from  legislature. 

Approved  in  Green  v.  Dyersburg,  2  Flipp.  489,  Fed.  Cas.  5,756,  holding 
town  unauthorized  to  issue  bonds  for  longer  time  and  greater  rate  of 
interest  than  allowed  by  special  act;  State  v.  Wilkinson,  20  Neb.  619, 
31  N.  W.  381,  holding  county  estopped  to  deny  validity  of  bonds  in 
hands  of  bona  fide  purchaser. 

Subscribed  capital  stock  of  a  corporation  is  a  fund  held  in  trust  for  its 
creditors,  aa  is  also  all  its  other  property. 

Approved  in  Gilmore  v.  Smathers,  167  N.  C.  444,  83  S.  E.  824,  hold- 
ing agents  buying  stock  for  principal  not  liable  for  debts  of  corporation ; 
Sawyer  v.  Hoag,  17  Wall.  620,  21  L.  Ed.  736,  holding  that  an  unpaid 
subscription  could  not  be  changed  into  the  character  of  a  loan ;  Scovill  v. 
Thayer,  105  U.  S.  154,  26  L.  Ed.  973,  holding  agreement  void  as  to  credi- 
tors by  which  unpaid  subscriptions  were  declared  full  paid;  Scott  v. 
Latimer,  89  Fed.  852,  33  C.  C.  A.  1  (but  see  dissenting  opinion,  p.  858), 
enforcing  stockholder's  liability  on  subscription  to  increased  capital 
stock;  Jones  v.  Arkansas  Mechanical  etc.  Co.,  38  Ark.  25,  holding 
that  directors  bought  property  of  corporation  charged  with  trust  in 
favor  of  creditors;  Carter  v.  Union  Printing  Co.,  54  Ark.  582,  16  S.  W. 
581,  holding  that  a  release  irom  liability  Lor  unpaid  installments  was 
fraudulent;  Melvin  v.  Lamar  Ins.  Co.,  80  111.  459,  22  Am.  Rep.  208, 
holding  that  paid-up  stock  could  not  be  canceled  and  money  paid  back, 
to  prejudice  of  other  stockholders;  Union  Ins.  Co.  v.  Frear  etc.  Co., 
97  111.  550,  37  Am.  Rep.  136,  holding  secret  agreement  void,  attempting 
to  reduce  stockholder's  liability;  Van  Cleve  v.  Berkey,  143  Mo.  122, 
123,  42  L.  R.  A.  599,  44  S.  W.  745,  746,  holding  contract  void  as  to 
creditors  by  which  paid-up  shares  werr  given  for  property  of  less  value ; 
Marshall  Foundry  Co.  v.  Killian,  99  N.  C.  506,  6  Am.  St.  Rep.  548,  6 
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&  E.  682,  holding  stockholder  in  spurious  organization  liable  to  creditor; 

fogg  v.  Blair,  139  U.  S.  125,  S5  L.  Ed.  106,  11  Sup.  Ct.  477,  but  holding 

allegations  of  fraud  set  out  in  bill  insufficient;  National  Bank  v.  Texas 

Inv.  Co.,  74  Tex.  437,  12  S.  W.  104,  holding  assets  assigned  by  one 

corporation  to  another  subject  to  lien  in  favor  of  creditors  of  former 

company;  Winters  v.  Armstrong,  37  Fed.  521,  arguendo. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am  St.  Rep.  823. 

Dissolution  of  corporation.    Note,  12  Am.  Dec.  243. 

Where  directors  in  good  faith  applied  municipal  bonds  taken  in  pay- 
ment tor  stockholders'  subscriptions,  to  extinguishment  of  corporate  debts, 
and  all  was  obtained  for  them  that  they  were  worth,  the  arrangement  is 
valid.     It    jb  a  question  of  fact  whether  so  applied. 

Approved  in  Clark  v.  Bever,  139  U.  S.  113,  35  L.  Ed.  95,  11  Sup.  Ct. 
474,  holding  transaction  valid  by  which  railroad  discharged  its  debt 
by  selling-  its  stock  to  creditor;  Handley  v.  Stutz,  139  U.  S.  431,  35 
L  Ed.  235,  11  Sup.  Ct.  535,  holding  purchaser  of  stock  taken  at  price 
fairly  x-ox>xesenting  its  value,  and  which  was  issued  to  increase  capital 
stock,  not  liable  to  respond  for  par  value;  Ellerman  v.  Chicago  etc. 
R.  R.  Co.,  49  N.  J.  Eq.  251,  23  Atl.  299,  holding  directors  had  authority 
to  cont-px-omise  suits ;  dissenting  opinion  in  Jackson  v.  Traer,  64  Iowa, 
486,  20  N\  yfu  772,  majority  holding  creditor  receiving  stock  liable  as 
a  stockholder ;  Jackson  v.  Traer,  64  Iowa,  483,  52  Am  Rep.  458,  20 
K.  W.  TTO,  holding  that  creditor  taking  unpaid  stock  in  payment  of 
debt  l>ecame  liable  as  stockholder. 

^~ha/fc  is  a  withdrawing  \>f  assets  of  corporations.    Note,-  57  Am. 

&t„  Rep.  66,  81. 
Validity  as  regards  corporate  creditors  of  release  by  corporation 
o£   unpaid  stock  subscription.    Note,  Ann.  Gas.  1912B,  491. 

""tare  suit  at  law,  founded  upon  alleged  fraud  in  making  compromise, 
wotid  nave  been  barred  by  statute  in  six  years,  the  defense  is  likewise 
i**U*ble  in  equity. 

Approved  in  Bagley  v.  City  and  County  of  San  Francisco,  19  Cal. 
^pp.  262,  125  Pac.  934,  holding  twenty  years  after  attaining  majority 
too  late  for  heir  to  contest  sale  of  property  of  estate;  Barnes  v.  Cen- 
tury Sav.  Bank,  165  Iowa,  175,  144  N.  W.  381,  holding  bank  liable  for 
fraudulent  concealment  by  cashier;  dissenting  opinion  in  Hodges  v. 
l>emp,  24  Idaho,  413,  135  Pac.  254,  majority  holding  Mayor  of  Boise 
City  could  not  convey  lots  held  in  trust ;  Young  v.  Clarendon,  132  U.  S. 
356, 33  L.  Ed.  863, 10  Sup.  Ct.  112,  holding  suit  barred  by  laches  in  rail- 
road in  not  pressing  claims  against  county ;  Ware  v.  Galveston  City  Co., 


11  Wall.  108-112        NOTES  ON  U.  S.  REPORTS.  '  218 

146  U.  S.  115,  36  L.  Ed.  910,  13  Sup.  Ct.  38,  holding  bill  alleging  fraud 
in  transfer  of  stock  barred  by  Texas  statute;  Dannmeyer  v.  Coleman, 
8  Sawy.  58,  11  Fed.  102,  holding  bill  in  equity  by  stockholder  barred  by 
lapse  of  time  in  analogy  to  California  statute;  Sullivan  v.  Portland,  etc. 
R.  R.  Co.,  4  Cliff.  226,  Fed.  Cas.  13,596,  holding  bill  in  equity  to  set 
aside  foreclosure  barred  in  analogy  to  statute ;  Bacon  v.  Chase,  83  Iowa, 
530,  50  N.  W.  26,  holding  suit  to  quiet  title  barred;  Harlow  v.  Lake 
Superior  Iron  Co.,  41  Mich.  590,  2  N.  W.  917,  holding  claim  for  mining- 
interests  barred  by  long  delay. 

Party  should  allege  that  he  had  no  means  of  detecting  fraud  to  excuse 
delay,  for  possession  of  means  of  knowledge  is,  in  equity,  the  same  as  knowl- 
edge itself 

Approved  in  Calivada  Colonization  Co.  v.  Hays,  119  Fed.  208,  deny- 
ing suit  six  years  after  stock  issued  and  transaction  appearing  fully 
upon  books;  German  Sav.  Bank  v.  Des  Moines  Nat.  Bank,  122  Iowa, 
745,  98  N.  W.  609,  where  bank  cashier  gave  notes  in  individual  capacity 
and  as  treasurer  of  a  company  to  third  party  with  bank's  guaranty, 
and  bank  paid  them  before  maturity,  four  years'  delay  by  bank  in 
suing  to  recover  money  so  paid  because  it  was  represented  to  it  that 
notes  had  been  discounted  in  usual  course  was  laches;  "Noma  v.  Hag- 
gin,  12  Sawy.  55,  28  Fed.  281,  dismissing  bill  where  plaintiff  had  means 
of  obtaining  knowledge  for  fifteen  years ;  Teall  v.  Slaven,  14  Sawy.  370, 
40  Fed.  778,  bill  to  annul  conveyance  held  barred  by  want  of  diligence 
in  ascertaining  fraud;  Marsh  v.  Whitmore,  1  Hask.  405,  Fed.  Cas. 
9122,  dismissing  bill  for  failure  of  plaintiff  to  allege  with  particularity 
when  fraud  was  discovered;  Jesup  v.  Illinois  etc.  R.  R.  Co.,  43  Fed. 
503,  denying  relief  from  terms  of  lease  where  party  silently  acquiesced 
for  twenty  years  with  full  opportunity  to  ascertain  facts;  Naddo  v. 
Bardon,  47  Fed.  789,\  dismissing  bill  to  recover  land  where  complainant 
for  more  than  ten  years  had  knowledge  of  adverse  claims;  Dugan  v. 
O'Donnell,  68  Fed.  992,  and  Lant  v.  Manley,  71  Fed.  19,  sustaining 
defense  of  laches  where  facts  concerning  interest  in  lands  might  easily 
have  been  ascertained ;  Moore  v.  Boyd,  74  Cal.  171,  15  Pac.  672,  holding 
statute  ran  where  it  was  incumbent  upon  parties  to  examine  stock- 
books:  Loomis  v.  Rosenthal,  34  Or.  585,  57  Pac.  60,  holding  heirs  guilty 
of  laches  in  suit  to  recover  property. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  113. 

11  Wall.  108-112,  20  I*  Ed.  65,  BOWS  V.  CITY  OF  CHICAGO. 

Illegality  of  tax  is  not  of  Itself  ground  for  enjoining  collection  of  tax 
in  a  court  of  equity.  There  must  be  some  special  circumstances  bringing 
case  under  some  recognized  head  of  equity  jurisdiction,  such  as  would  lead 
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*°  *  multiplicity  of  suits,  produce  Irreparable  injury,  or  throw  a  cloud  upon 
^  to  real  estate. 

approved  in  Singer  Sewing  Machine  Co.  v.  Benedict,  229  U.  S.  487, 
L  Ed.  1291,  33  Sup.  Ct.  942,  refusing  to  allow  injunction  where  law 
*,  0l^ed  remedy  to  recover  them  back;  Boise  Artesian  Hot  etc.  Water 
Lo«  V.  Boise  City,  213  U.  S.  282,  53  L.  Ed.  798,  29  Sup.  Ct.  426,  hold- 
ing in  suit  for  injunction  to  restrain  city  from  removing  water-pipes 
for  failure  to  pay  license,  allegation  must  be  made  of  resulting  injury; 
Arkansas  Bldg.  Assn.  v.  Madden,  175  U.  S.  272,  44  L.  Ed.  160,  29  Sup. 
Ct.  120,  refusing  to  enjoin  collection  of  franchise  tax  from  foreign 
corporation;   City  Council  of  Augusta  v.   Timmerman,  233  Fed.  218, 
and  City  Council  of  Augusta  v.  Timmerman,  227  Fed.  174,  176,  both 
refusing  injunction  to  taxpayer  when  remedy  at  law  existed  to  recover 
them  back;  Union  Pac.  R.  Co.  v.  Board  of  Commrs.,  222  Fed.  651,  657, 
138  C.  C.  A.  175,  holding  State  legislation  might  provide  remedy  at  law 
for  right  over  which  previously  equity  only  had  cognizance;  Union  Pac. 
R.  Co.  v.  Board  of  Commrs.,  217  Fed.  543,  133  C.  C.  A.  392 ;  holding 
illegality  of  tax  must  be  determined  in  judicial  proceeding  before  re- 
bate can  be  made;  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed.  747, 
refusing  to  consider  continuing  trespass  as  one  of  equity  cognizance; 
King  County  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  325,  116  C.  C.  A.  143, 
holding  collection  of  tax  will  not  be  restrained  on  account  of  defect  in 
levying   procedure    if    tax    is    not    unfair;    Western    Union    Tel.    Co. 
v.  Trapp,  186  Fed.  120,  108  C.  C.  A.  226,  restraining  collection  of  taxes  ' 
on  telegraph  company,  where  many  suits  would  be  necessary  to  obtain 
remedy  at  law;  Rochester  German  Ins.  Co.  v.  Schmidt,  175  Fed.  728, 
99  C.  C.  A.  296,  refusing  to  allow  joint  suit  on  four  separate  insurance 
policies;  Atchison  T.  &  S.  F.  Ry.  Co.  v.  Sullivan,  173  Fed.  460,  97 
C.  C.  A.  1,  refusing  to  enjoin  tax  on  railroad  property;  Pullman  Co.  v. 
Tamble,  173  Fed.  204,  refusing  to  restrain  collection  of  tax  on  Pullman 
cars;  Crocker  v.  Scott,  149  Cal.  594,  87  Pac.  110,  holding  sale  of  prop- 
erty to  State,  without  deed,  does  not  cast  cloud  on  property  so  as  to 
warrant  enjoining  same;  Nile  Irr.  Dist.  v.  English,  60  Colo.  411,  153 
Pac.  762,  holding  where  no  claim  of  irreparable  injury  or  multiplicity 
of  suits  is  shown  by  complaint,  equity  jurisdiction  will  be  denied; 
Board  of  Commrs.  v.  Atchison  etc.  Ry.  Co.,  52  Colo.  612,  613,  125  Pac. 
529,  refusing  to  restrain  collection  of  tax  where  no  irreparable  injury 
is  shown;  Halleti  v.  Board  of  Commrs.,  40  Colo.  315,  90  Pac.  681,  hold- 
ing where  fraud  is  alleged,  act  of  fraud  must  also  be  alleged,  to  give 
equity  jurisdiction ;  Dewey  Hotel  Co.  v.  United  States  Electric  Lighting 
Co.,  17  App.  D.  C.  364,  refusing  injunction  to  taxpayer  restraining 
construction  of  electric  conduit  where  no  damage  is  shown;  Grant  v. 
Cooke,  7  D.  C.  193,  holding  debts  of  Washington,  Georgetown  and  Levy, 
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could  not  be  estimated  as  part  of  aggregate  debt  of  district  limited  to  five 
per  cent  of  assessed  valuation  of  property;  Burgdorf  v.  District  of  Colum- 
bia, 7  App.  D.  C.  414,  415,  refusing  to  restrain  the  charge  of  one  dollar 
and  twenty  cents  for  advertising  property  for  sale  under  delinquent 
taxes;  Alexandria  Canal  etc.  Co.  v.  District  of  Columbia,  1  Mackey  (D.  C), 
235,  holding  exemption  from  taxation  granted  to  company  constructing 
canal  did  not  pass  to  new  company  operating  same;  Harkness  v.  Board 
of  Public  Wks.,  1  McAr.  (D.  C.),  128,  refusing  to  grant  injunction  re- 
straining collecting  of  assessments  for  public  improvements;  Equitable 
Guarantee  etc.  Co.  v.  Donahoe,  8  Del.  Ch.  440,  45  Atl.  588,  holding  fact 
that  complainant  is  guardian  of  number  of  estates  and  will  have  to 
bring  number  of  suits  is  not  cause  for  equity  cognizance;  Bismarck 
Water  Supply  Co.  v.  Barnes,  30  N.  D.  562,  568,  L.  R.  A.  1916A,  965,  153 
N.  W.  456,  458,  refusing  injunction  where  injury  is  general  to  every  tax- 
payer; Fast  v.  Rogers,  30  Okl.  295,  119  Pac.  243,  holding  complaining 
party  must  avail  himself  of  legal  remedy  regarding  validity  of  assess- 
ment before  equity  will  take  cognizance;  Illinois  Life  Ins.  Co.  v.  New- 
man, 141  Fed.  451,  452,  refusing  to  enjoin  collection  of  illegal  State  tax ; 
Purnell  v.  Page,  128  Fed.  496,  holding  under  25  Stat.  434,  making 
jurisdictional  amount  two  thousand  dollars,  Federal  courts  cannot  en- 
tertain suit  restraining  personal  tax  of  eighty  dollars  though  clouding 
valuable  realty;  Nye  v.  Town  of  Washburn,  125  Fed.  818,  applying  rule 
to  restrain  town  authorities  from  collecting  personal  property  tax,  al- 
leged fraudulently,  etc.,  put  on  assessment-roll;  Pabst  Brewing  Co.  v. 
Crenshaw,  120  Fed.  155,  enjoining  State  beer  inspector  from  inspecting 
beer  shipped  into  State,  stored  in  original  packages  to  be  reshipped  out- 
side State ;  City  of  Hutchinson  v.  Beckham,  118  Fed.  402,  55  C.  C.  A. 
333,  entertaining  jurisdiction  where  in  addition  to  alleged  illegality 
complainant  subjected  to  multitude  of  criminal  prosecutions;  Union  & 
Planters'  Bank  v.  Memphis,  111  Fed.  563,  49  C.  C.  A.  455,  enjoin  tax 
on  capital  stock  of  bank  on  ground  that  tax  impairs  obligation  of  eon- 
tract  as  expressed  in  charter;  People's  Nat.  Bank  v.  Marye,  107  Fed. 
576,  577,  refusing  to  enjoin  collection  of  taxes  levied  by  State  upon 
national  bank  shares;  People  v.  District  Court,  29  Colo.  195,  68  Pac. 
247,  refusing  to  restrain  State  board  of  assessors  from  assessing  prop- 
erty of  railroad  corporations;  Smith  v.  Smith,  159  Ind.  389,  65  N.  E. 
183,  refusing  to  restrain  county  auditor  from  placing  alleged  illegal 
assessment  upon  tax  duplicate;  State  v.  Wood,  155  Mo.  447,  452,  56 
S.  W.  477,  479,  refusing  to  restrain  collection  of  personal  tax  under 
"beer  inspection  act"  on  ground  law  unconstitutional;  Oregon  etc. 
R.  R.  Co.  v.  Jackson  Co.,  38  Or.  599,  64  Pac'  310,  entertaining  bill  to 
restrain,  alleging  fraud  on  part  of  assessor  and  conspiracy  on  part  of 
county  board  of  equalization;  dissenting  opinion  in  San  Francisco  Nat. 
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Bank  v.  Dodge,  197  U.  S.  110,  111,  49  L.  Ed.  686,  687,  25  Sup.  Ct.  384, 
majority  holding  taxation  of  national  bank  shares  at  market  value  under 
Cal.  Pol.  Code,  §§  3608-3610,  is  discriminatory  in  view  of  exclusion  of 
intangible  elements  of  value  in  assessing  State  banks;  Hannewinkle  v. 
Georgetown,  15  Wall.  549,  21  L.  Ed.  2S2,  dismissing  bill  where  sole 
ground  of  suit  was  the  illegality  of  a  tax;  State  Railroad  Tax  Cases, 
92  U.  S.  613,  28  L.  Ed.  673,  and  Shelton  v.  Piatt,  139  U.  S.  594,  35 
L  Ed.  275,  11  Sup.  Ct.  647,  dismissing  bills  to  enjoin  tax  on  ground  of 
its  unconstitutionality ;  Union  Pac.  R.  R.  Co.  v.  Cheyenne,  113  U.  S.  526, 
28  L.  Ed.  1102,  5  Sup.  Ct.  605,  holding  that  multiplicity  of  suits  and 
title  to  real  estate  were  involved  and  jurisdiction  attached;  Milwaukee 
v.  Koeffler,  116  U.  S.  222,  224,  29  L.  Ed.  618,  614,  6  Sup.  Ct.  373,  374, 
holding  suit  to  restrain  collection  of  personal  tax  on  ground  of  nonresi- 
dence  not  maintainable;  Ogden  City  v.  Armstrong,  168  U.  S.  237,  239, 
42  L.  Ed.  451,  452,  18  Sup.  Ct.  103,  104,  where  there  were  several 
grounds  for  equitable  relief  in  suit  to  restrain  collection  of  illegal  tax; 
Wilson  v.  Lambert,  168  U.  S.  612,  42  L.  Ed.  600,  18  Sup.  Ct.  217,  ex- 
tending jurisdiction  where  land  was  to  be  assessed  to  locate  and  im- 
prove a  park  under  statute  alleged  to  be  void;  Pittsburgh  etc.  Ry.  Co. 
v.  Board  of  Public  Works,  172  U.  S.  37,  38,  39,  48  L.  Ed.  856,  19  Sup.  Ct. 
92,  93,  refusing  to  enjoin  where  party  had  neglected  available  legal 
remedy;  Albany  etc.  Bank  v.  Maher,  19  Biatchf.  182,  6  Fed.  424,  hold- 
ing bank  might  maintain  bill  to  restrain  collection  of  tax  to  prevent 
multiplicity  of    suits,  though  remedy  was  not    open  to  stockholders; 
Union  etc.  Bank  v.  Chicago,  3  Biss.  88,  89,  Fed.  Cas.  14,374,  and  City 
Nat.  Bank  etc.  v.  Paducah,  2  Flipp.  62,  65,  Fed.  Cas.  2743,  taking  juris- 
diction of  bills  to  prevent  multiplicity  of  suits;  Trask  v.  Maguire,  2 
Dill.  184,  Fed.  Cas.  14,145,  holding  no  ground  for  equitable  interference 
with  tax  on  railroad  property ;  Union  Pac.  R.  R.  Co.  v,  Lincoln  County, 
2  Dill.  281,  Fed.   Cas.  14,379,  refusing  equitable  relief  from  tax  on 
omitted  property;  Huntington  v.  Central  Pac.  R.  R.  Co.,  2  Sawy.  514, 
Fed.  Cas.  6911,  and  Tilton  v.  Oregon  etc.  R.  R.  Co.,  3  Sawy.  25,  Fed.  Cas. 
14,055,  enjoining  tax  where  assessment  was  void  and  cloud  would  be 
cast  upon  title  to  real  estate ;  Forbes  v.  Gracey,  9  Fed.  Cas.  402,  holding 
stockholder  may  sue  to  restrain  collection  of  illegal  tax  where  corpora- 
tion refuses;  Jessup  v.  Chicago  etc.  R.  R.  Co:,  13  Fed.  Cas.  575,  sus- 
taining bill  where  assessment  by  board  was  entirely  erroneous ;  Second 
Nat.  Bank  v.  Caldwell,  13  Fed.  433,  holding  tax  illegal  but  refusing 
equitable  relief;   Schulenberg-Boeckeler  Lumber   Co.   v.  Hayward,  20 
Fed.  425,  dismissing  bill  alleging  unjust  assessment  and  seeking  to  en- 
join; Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  313,  allowing  bill  where  there 
could  be  no  adequate  remedy  at  law  if  tax  were  illegal;  Powder  River 
Cattle  Co.  v.  Board  of  Commrs.  of  Custer  County,  45  Fed.  330,  holding 
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case  founded  on  irregular  assessment  properly  brought  in  court  of  law; 
California  etc.  Land  Co.  v.  Gowen,  48  Fed.  774,  granting  jurisdiction 
where  tax  if  enforced  would  cast  cloud  upon  title  of  plaintiff;  Gregg  v. 
Sanford,  65  Fed.  157,  12  C.  C.  A.  525,  holding  similarly  as  to  State  tax 
illegally  imposed  upon  joint-stock  company  in  Pennsylvania;  Robinson 
v.  Wilmington,  65  Fed.  858,  13  C.  C.  A.  177,  denying  jurisdiction  to  cor- 
rect error  in  assessment  of  bank  shares;  Linehan  Ry.  Transfer  Co.  v. 
Pendergrass,  70  Fed.  2,  16  C.  C.  A.  585,  holding  Federal  court  would 
not  enjoin  collection  of  tax  which  was  only  a  personal  charge;  Preston 
v.  Finley,  72  Fed.  854,  refusing  to  enjoin  occupation  tax;  Brown  ▼. 
French,  80  Fed.  169,  enjoining  sale  to  enforce  payment  of  illegal  tax 
under  law  making  sale  a  cloud  on  real  estate;  Taylor  v.  Louisville  etc. 
R.  R.  Co.,  88  Fed.  357,  358,  31  C.  C.  A.  537,  granting  jurisdiction  where 
complainant  to  have  vindicated  rights  would  have  been  compelled  to 
bring  thirty -five  suits  at  law;  Bank  of  Kentucky  v.  Stone,  88  Fed.  390, 
allowing  bill  where  under  State  statute  there  was  no  adequate  remedy 
at  law  to  recover  back  illegal  taxes;  Mayor  etc.  of  Mobile  v.  Baldwin, 
57  Ala.  72,  29  Am.  Rep.  718,  holding  illegal  tax  on  personalty  afforded 
no  ground  for  equitable  interference;  Floyd  v.  Gilbreath,  27  Ark.  688, 
holding  adequate  remedy  at  law  existed  to  recover  for  over-assessment; 
Savings  &  Loan  Society  v.  Austin,  46  Cal.  488,  holding,  if  tax  on  bank 
were  illegal,  court  could  not  interfere  by  injunction;  Insurance  Co.  of 
North  America  v.  Bonner,  24  Colo.  223,  49  Pac.  367  (affirming  7  Colo. 
App.  101,  42  Pac.  682),  holding  bill  to  enjoin,  etc.,  insufficient  even  if 
tax  were  void;  Wason  v.  Major,  10  Colo.  App.  184,  50  Pac.  742,  holding 
that  legality  and  all  other  matters  affecting  assessment  could  have  been 
tested  at  law;  Murphy  v.  Wilmington,  6  Houst.  137,  22  Am.  St.  Rep. 
354,  holding  no  grounds  existed  for  enjoining  collection  of  tax  to  con- 
struct sewer;  Lewton  v.  Hower,  18  Fla.  877,  holding  levy  and  sale  cast 
such  a  cloud  upon  title  to  land  exempt  by  law  as  to  authorize  injunc- 
tion ;  Carlton  v.  Newman,  77  Me.  410, 1  Atl.  195,  sustaining  bill  to  enjoin 
collection  of  illegal  school  district  tax  to  prevent  multiplicity  of  suits; 
Youngblood  v.  Sexton,  32  Mich.  409,  20  Am.  Rep.  655,  holding  collec- 
tion of  personal  liquor  tax,  conceding  it  to  be  illegal,  could  not  be 
enjoined;  Laird,  Norton  &  Co.  v.  County  of  Pine,  72  Minn.  414,  75 
N.  W.  724,  holding  similarly  as  to  personal  tax  on  lumber;  McDonald  v. 
Murphree,  45  Miss.  711,  dismissing  bill  seeking  to  enjoin  tax  levied  in 
aid  of  railroad;  Irwin  v.  Lewis,  50  Miss.  368,  enjoining  sheriff's  sale 
where  complainant  was  entitled  to  homestead  exemption;  Mobile  etc. 
R.  R.  Co.  v.  Moseley,  52  Miss.  137,  sustaining  jurisdiction  to  prevent 
levy  and  sale  of  rolling  stock;  Northern  etc.  R.  R.  Co.  v.  Carland,  5 
Mont.  190,  3  Pac.  157,  reviewing  whole  subject  and  allowing  bill  seeking 
to  enjoin  tax  upon  railroad  and  rolling  stock;  Wells,  Fargo  &  Co.  v. 
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Dayton,  11  Nev.  168,  dismissing  bill  brought  to  enjoin  illegal  assess- 
ment;  Liebstein  v.  Mayor  etc.,  24  N.  J.  Eq.  204,  refusing  equitable  relief 
where  assessments  were  made  and  improvements  paid  for  by  city ;  Far- 
rington  v.  New  England  etc.  Co.,  1  N.  D.  118,  45  N.  W.  196,  applying 
rule  where  enforcement  of  tax  void  for  want  of  assessment  would  have 
cast  a  cloud  on  title;  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  D.  324, 
51  N.  W.  387,  sustaining  jurisdiction  where  tax  sale  would  have  created 
eloud  upon  title  to  land  described  in  certificate;  Kinney  v.  Zimpleman, 
36  Tex.  571,  holding  if  school  tax  were  illegal,  complainant  had  remedy 
at  law;  Oregon  Short  Line  etc.  Ry.  Co.  v.  Standing,  10  Utah,  459,  37 
Pac.  688,  dismissing  bill  brought  to  enjoin  county  poor  tax  on  ground 
of  illegality ;  Douglass  v.  Harrisville,  9  W.  Va.  166,  168,  27  Am.  Rep. 
550,  551,  holding  that  there  was  remedy  at  law  to  recover  for  illegal 
assessment  to  build  sidewalk;  Corrothers  v.  Board  of  Education,  16 
W.  Va.  541,  holding  bill  to  enjoin  school  tax  showed  no  equity ;  Williams 
v.  County  Court,  26  W.  Va.  493,  498,  53  Am.  Rep.  95,  dismissing  bill 
to  enjoin  illegal  dog  tax  on  ground  that  necessary  parties  were  not 
joined  to  prevent  multiplicity  of  suits;  Wilson  v.  Philippi,  39  W.  Va. 
79,  19  S.  E.  554,  dismissing  bill  complaining  of  sidewalk  assessment; 
Judd  v.  Fox  Lake,  28  Wis.  588,  refusing  to  enjoin  town  officers  from 
assessing  tax  on  ground  of  its  illegality;  Muncey  v.  Joest,  74  Ind.  414, 
holding  party  guilty  of  laches  in  objecting  to  ditching  assessment; 
Butler  v.  Ellerbe,  44  S.  C.  259,  22  S.  E.  428,  dismissing  petition  seeking 
to  enjoin  payment  of  registration  warrants  by  State  officers ;  Sharpleigh 
v.  Surdam,  1  Flipp.  473,  Fed.  Cas.  12,711,  holding  court  of  equity  will 
inquire  into  validity  of  tax  sale  which  defendant  holds  over  owner  in 
possession  as  a  cloud;  Lent  v.  Tillson,  72  Cal.  435,  14  Pac.  83,  holding 
equity  could  not  relieve  for  fraud  and  irregularities  in  expending  taxes 
being  collected  for  street  improvement;  dissenting  opinion  in  Pollock 
▼■  Farmers  *  Loan  etc.  Co.,  157  U.  S.  611,  89  L.  Ed.  830,  15  Sup.  Ct.  701, 
majority  holding  stockholder  might  maintain  bill  to  restrain  corpora- 
tion from  voluntarily  paying  tax  claimed  to  be  illegal;  dissenting  opin- 
ion in  Baltimore  etc.  R.  R.  Co.  v.  Allen,  17  Fed.  178,  majority  holding 
it  proper  case  for  equity  cognizance  on  account  of  threatened  injury; 
dissenting  opinion  in  Floyd  v.  Gilbreath,  27  Ark.  697,  majority  holding 
adequate  remedy  at  law  existed  to  recover  for  over-assessment;  dis- 
senting opinion  in  Verdin  v.  St.  Louis,  131  Mo.  157,  33  S.  W.  515, 
majority  granting  relief  from  tax  for  unauthorized  street  work. 

Limited  in  Delphi  v.  Bowen,  61  Ind.  38,  holding  that  in  Indiana  in- 
junction will  lie  to  restrain  collection  of  an  illegal  tax. 

Distinguished  in  Central  Pac.  Ry.  v.  Evans,  111  Fed.  73,  enjoining 
assessment  of  property  in  manner  unauthorized  by  law;  Buchanan  v. 
Macfarland,  31  App.  D.  C.  14,  15,  holding  equity  will  review  sale  made 
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under  tax  assessment  where  claim  is  made  that  certificate  was  obtained 
,  fraudulently;  Craighill  v.  Van  Riswick,  8  App.  D.  C.  207,  226,  holding 
equity  will  consider  complaint  of  property  owner  aga'nst  assessment 
for  public  park;  Gray  v.  Foster,  46  Ind.  App.  153,  92  N.  E.  9,  allowing 
suit  by  one  in  behalf  of  a  number  to  test  validity  of  assessment;  dis- 
senting opinion,  in  State  v.  Wood,  155  Mo.  470,  482,  56  S.  W.  485,  489, 
majority  holding  mere  allegation  of  irreparable  injury  insufficient. 

Injunction  to  restrain  collection  of  tax.     Note,  23  Am.  Rep.  623. 

Injunction  to  restrain  collection  of  illegal  tax.    Note,  53  Am.  Rep. 
110,  111,  112. 

Injunction  to  restrain  collection  of  taxes  and  assessments.     Note, 
69  Am.  Dec.  199. 

Right  of  individual  to  enjoin  act  of  public  officials.    Note,  3  Ann. 
Oas.  1014. 

Injunction  against  collection  of  illegal  taxes.    Note,  22  L.  R.  A. 
699,  700,  701,  702,  704,  705,  708. 

It  is  of  utmost  importance  that  means  adopted  to  enforce  taxation 
should  be  interfered  with  as  little  as  possible  by  courts. 

Approved  in  Cheatham  v.  United  States,  92  U.  S.  89,  23  L.  Ed.  563, 
holding  party  suing  to  recover  tax  barred  by  long  delay  in  paying  it; 
State  Railroad  Tax  Cases,  92  U.  S.  614,  23  L.  Ed.  673,  dismissing  bill 
to  enjoin  tax  on  ground  of  its  unconstitutionality;  Pacific  Exp.  Co.  v. 
Seibert,  44  Fed.  314,  holding  suit  to  restrain  collection  of  tax  cognizable 
in  equity,  there  being  no  adequate  remedy  at  law ;  Richmond  etc.  R.  R. 
Co.  v.  Blake,  49  Fed.  905,  ordering  taxes,  previously  tendered  and  re- 
fused, paid  into  court;  Tallassee  Mfg.  Co.  v.  Spigener,  49  Ala.  264, 
holding  taxes  properly  assessed  should  have  been  paid  before  seeking 
relief;  Alabama  Gold  Life  Ins.  Co.  v.  Lott,  54  Ala.  507,  discussing  tax- 
able assets  of  company,  but  refusing  to  interfere  with  collection  of  tax ; 
Wells,  Fargo  &  Co.  v.  Dayton,  11  Nev.  168,  dismissing  bill  seeking  to 
enjoin  collection  of  tax  on  ground  of  over- valuation ;  dissenting  opinion 
in  Pollock  v..  Farmers'  Loan  etc.  Co.,  157  U.  S.  610,  611,  39  L.  Ed.  829, 
830,  15  Suj£  Ct.  701,  majority  holding  income  tax  unconstitutional  in 
suit  by  stockholder  against  corporation  to  restrain  payment  of  tax. 

Equity  jurisdiction  has  sometimes  been  extended  to  restrain  collection 
of  illegal  tax  where  parties  voluntarily  submitted  themselves  to  It. 

Approved  in  Williams  v.  County  Court,  26  W.  Va.  530,  dismissing 
bill  for  want  of  equity,  which  sought  to  restrain  dog  tax  as  illegal. 

Party  from  whom  illegal  tax  la  collected  has  ample  remedy  at  law, 
unless  he  would  be  compelled  to  resort  to  multiplicity  of  suits,  or  would 
suffer  irreparable  injury. 
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Approved  in  People's  Nat.  Bank  v.  Marye,  107  Fed.  575,  denying  suit 
to  enjoin  State  officers  from  levying  taxes  on  ground  that  statute  dis- 
criminative and  invalid  as  against  United  States  laws;  Dumars  v.  City 
of  Denver,  16  Colo.  App.  379,  65  Pac.  582,  entertaining  jurisdiction  en- 
joining city  and  officials  from  enforcing  void  assessment  against  prop- 
erty of  complainants  and  others  similarly  situated;  Wells,  Fargo  &  Co. 
v.  Dayton,  11  Nev.  170,  dismissing  bill  seeking  to  enjoin  collection  of 
mjmt 


Wh&Te  decree  dismissing  original  bill  disposes  of  controversy  between 
parties,  eras-bill  falls  with  it. 

Approved  in  Day  v.  Bullen,  226  111.  81,  80  N.  E.  743,  following  rule ; 
\htad  States  v.  California  etc.  Land  Co.,  192  U.  S.  360,  48  L.  Ed.  476, 
Ik  Sup.  Ct.  268,  holding  dismissal  because  of  judgment  estoppel  of  bill 
by.  government  to  avoid  patents  on  ground  that  lands  were  within  reser- 
vation carries  cross-bill  seeking  to  enjoin  allotments;  Pacific  Whaling 
Co.  v.  United  States,  187  U.  S.  452,  47  L.  Ed.  255,  23  Sup.  Ct.  156,  de- 
nying appeal  where  appellant 's  application  for  license  granted  and  pro- 
test coupled  therewith  denied;  Gilmore  v.  Bort,  134  Fed.  662,  in  suit 
for  cancellation  of  bond  given  to  indemnify  corporation  and  its  treas- 
urer, cross-bill  by  treasurer  setting  up  validity  of  bond  and  praying  for 
release  on  his  own  bond  if  it  is  valid  does  not  entitle  treasurer  to  object 
to  dismissal  of  suit ;  Glos  v.  People,  259  111.  348,  Ann.  Oas.  19140,  119, 
102  N.  E.  769,  holding  where  cross-bill  does  not  take  form  of  original 
bill,  it  falls  with  dismissal  of  bill ;  Spies  v.  Arvondale  etc.  R.  Co.,  60 
W.  Va.  394,  55  S.  E.  466,  holding  where  bill  is  dismissed,  answer  pray- 
ing affirmative  relief  will  be  dismissed;  Industrial  etc.  Guaranty  Co. 
v.  Electrical  Supply  Co.,  58  Fed.  742,  7  C.  C.  A.  471,  holding  cross-bill 
dissolved  where  original  bill  was  dismissed  for  want  of  jurisdiction;  . 
Blythe  v.  Hinckley,  84  Fed.  235,  238,  holding  that  no  final  decree  could 
be  entered  on  cross-bill  while  motion  to  dismiss  original  bill  was  pend- 
ing; Gilmer  v.  Felhour,  45  Miss.  631,  holding  cross-bill  being  purely  of 
legal  character,  should  have  been  dismissed  with  original  bill;  Alleman 
v.  Knight  &  Bro.,  19  W.  Va.  219,  holding  court  erred  in  ordering  answer 
to  be  filed  as  cross-bill,  and  dismissing  case  without  prejudice ;  Bound 
*.  South  Carolina  Ry.  Co.,  47  Fed.  33,  arguendo. 

Distinguished  in  Lacher  v.  Manley,  139  Ga.  803,  78  S.  E.  189,  holding 
where  cross-bill  contains  facts  germane  to  petition  and  prays  affirmative 
relief,  sustaining  of  demurrer  to  original  bill  does  not  defeat  cross- 
bill; Barnard  v.  Hartford,  2  Fed.  Cas.  836,  holding  where  cross-bill  sets 
up  additional  facts  complainant  is  entitled  to  independent  relief. 
State  tax  on  national  banks.    Note,  45  L.  R.  A.  763. 

VII— 15 
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11  Wall.  113-129,  20  L.  Ed.  122,  THE  COLLECTOR  ▼.  DAY. 

Taxation  by  the  States  of  means  and  Instrumentalities  of  general  gov- 
ernment Is  impliedly  prohibited  by  the  Constitution, 

Approved  in  Ex  parte  White,  228  Fed.  91,  holding  officer  of  army 
establishing  residence  near  army  post  not  subject  to  poll  tax;  New 
Orleans  v.  Salmen  Brick  etc.  Co.,  135  La.  842,  843,  66  South.  242,  hold- 
ing land  donated  to  one  State  situated  in  another  State  not  subject  to 
taxation  in  latter  State;  Purnell  v.  Page,  133  N.  C.  126,  128,  45  S.  E. 
534,  535,  holding  State  income  tax  upon  Federal  judge's  salary  invalid; 
Mosely  v.  State,  115  Tenn.  59,  86  S.  W.  716,  interest  on  government 
bonds  not  taxable  by  States  as  income;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  468,  50  L.  Ed.  272,  26  Sup.  Ct.  110, 
majority  holding  government  may  exact  revenue  license  from  dispensing 
agent  of  State  which  has  taken  charge  of  liquor  business;  dissenting 
opinion  in  Snyder  v.  Bettman,  190  U.  S.  256,  47  L.  Ed.  1038,  23  Sup.  Ct. 
805,  court  upholding  congressional  power  to  tax  transmissions  of  prop- 
erty by  legacy  to  city;  Van  Brocklin  v.  Tennessee,  117  U.  S.  177,  29 
L.  Ed.  854,  6  Sup.  Ct.  684,  holding  lands  owned  by  United  States  ex- 
empt from  State  taxation;  Andrews  v.  Auditor,  28  Gratt.  126,  holding 
buildings  owned  by  United  States  exempt  from  State  taxation;  Camden 
v.  Village  Corporation,  77  Me.  536,  1  Ati.  691,  arguendo. 

Distinguished  in  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  908,  holding 
deed  issued  by  referee  foreclosing  mortgage  is  not  instrumentality  of 
government;  Sackett  v.  McCaffrey,  131  Fed.  222,  65  C.  C.  A.  205,  no- 
tary's certificate  of  acknowledgment  of  homestead  declaration  is  sub- 
ject to  stamp  tax  under  War  Revenue  Act,  §  13 ;  County  of  Santa  Clara  v. 
Southern  Pac.  R.  R.  Co.,  9  Sawy.  171,  18  Fed.  388,  holding  State  could 
tax  railroad,  though  latter  performed  certain  services  for  the  govern- 
ment. 

Limited  in  South  Carolina  v.  United  States,  199  U.  S.  459,  50  L.  Ed. 
269,  26  Sup.  Ct.  110,  government  may  exact  revenue  license  from  dispens- 
ing agent  of  State  which  has  taken  charge  of  liquor  business. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  320. 

General  government  is  prohibited  from  taxing  the  salary  of  a  Judicial 
officer  of  a  State. 

Approved  in  Ambrosini  v.  United  States,  187  U.  S.  7,  47  L.  Ed.  52, 
23  Sup.  Ct.  3,  and  United  States  v.  Owens,  100  Fed.  70,  both  applying 
rule  to  saloon-keeper's  bond  to  sell  liquor;  Purnell  v.  Page,  128  Fed. 
497,  holding  under  25  Stat.  434,  making  jurisdictional  amount  $2,000, 
no  Federal  jurisdiction  over  suit  to  restrain  eighty  dollars  personal  tax 
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on  judge's  salary;  Bettman  v.  Warwick,  108  Fed.  50,  47  C.  C.  A.  185, 
and  Warrick  v.  Bettman,  102  Fed.  129,  both  applying  rule  to  notary's 
bond;  Penick  v.  Foster,  129  Ga.  221,  12  Ann.  Oas,  846,  12  L.  R.  A. 
(N.  8.)  1159,  58  S.  E.  775,  refusing  to  allow  tax  on  bonds  of  municipal 
bonds;  In  the  Matter  of  the  Taxation  of  the  Salaries  of  Judges,  131 
N.  C.  697,  42  S.  E.  972,  holding  judges'  salaries  exempt  from  taxation ; 
Dawson  v.  McCarty,  21  Wash.  316,  75  Am.  St.  Rep.  843,  57  Pac.  817, 
holding  bonds  used  in  legal  proceedings  exempt  from  revenue  tax; 
dissenting  opinion  in  South  Carolina  v.  United  States,  199  U.  S.  466, 
50  L.  Ed.  272,  26  Sup.  Ct.  110,  majority  holding  government  may  exact 
revenue  license  from  dispensing  agent  of  State  which  has  taken  charge 
of  liquor  business;  Pollack  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  584, 
39  L.  Ed.  820,  15  Sup.  Ct.  690,  holding  direct  Federal  tax  on  income 
from  municipal  bonds  Unconstitutional ;  Freedman  v.  Sigel,  10  Blatchf . 
328,  329,  330,  331,  Fed.  Cas.  5080,  holding  Federal  tax  on  salary  of  judge 
of  Superior  Court  of  New  York  city  invalid;  Rushworth  v.  Judges  of 
Hudson  Pleas,  58  N.  J.  L.  100,  30  L.  R.  A.  764,  32  Atl.  744,  holding 
Congress  could  not  interfere  with  action  of  State  courts  upon  applica- 
tions for  naturalization;  Andrews  v.  Auditor,  28  Gratt.  126  holding 
buildings  belonging  to  United  States  exempt  from  State  taxation; 
McCullough  v.  Brown,  41  S.  C.  250,  23  L.  R.  A.  422,  19  S.  E.  474,  ar- 
guendo; dissenting  opinion  in  United  States  v.  Railroad  Co.,  17  Wall. 
333,  21  L.  Ed.  601,  majority  holding  that  tax  in  dispute  was  in  reality 
not  a  tax  on  the  municipality,  but  upon  the  bondholders;  dissenting 
opinion  in  Ex  parte  Virginia,  100  U.  S.  359,  361,  25  L.  Ed. '684,  685, 
majority  holding  that  State  judicial  officer  was  not  relieved  in  his 
selection  of  jury  from  obeying  Federal  Constitution ;  dissenting  opinion 
in  Pollock  v.  Farmers'  Loan  etc.  Co.,  158  U.  S.  693,  39  L.  Ed.  1145, 
15  Snp.  Ct.  942,  majority  holding  Federal  tax  on  income  of  municipal 
bonds  invalid;  dissenting  opinion  in  People  v.  Tobey,  153  N.  Y.  401, 
47  N.  E.  807,  majority  holding  clerk  of  Police  Court  of  city  within  civil 
service  regulations  of  the  city;  dissenting  opinion  in  State  v.  Aiken, 
42  S.  C.  262,  26  L.  R.  A.  363,  20  S.  E.  236,  majority  holding  State,  in 
exercise  of  its  police  power,  could  regulate  and  control  liquor  traffic. 

Distinguished  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  158,  Ann.  Oaa. 
1912B,  1312,  55  L.  Ed.  416,  31  Sup.  Ct.  342,  holding  corporation  acting 
as  trustee  is  not  instrumentality  of  State  so  as  to  exempt  from  taxation ; 
Knowlton  v.  Moore,  178  U.  S.  59,  44  L.  Ed.  977,  20  Sup.  Ct.  755,  up- 
holding tax  on  legacies  and  distributive  shares  of .  personal  property ; 
Dyer  v.  City  of  Melrose,  197  Mass.  99,  125  Am.  St.  Rep.  330,  34  L.  R.  A. 
(N.  8.)  1215,  83  N.  E.  6,  holding  exemption  does  not  extend  to  proceeds 
from  salary  of  judicial  officer;  Keith  v.  State  Funding  Board,  127  Tenn. 
483,  Ann.  Gas.  1914B,  1145, 155  S.  W.  153,  holding  void  Tennessee  statute 
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exempting  State  bonds  from  taxation ;  State  v.  Nygaard,  159  Wis.  401, 150 
N.  W.  515,  -upholding  income  tax  on  salary  of  judge ;  Ex  parte  Virginia, 
100  U.  S.  348,  25  L.  Ed,  680,  holding  State  judicial  officer  not  relieved 
from  obeying  Federal  Constitution  in  his  selection  of  jury  panel,  as 
regards  race  distinctions;  Manhattan  Co.  v.  Blake,  148  U.  S.  426,  37 
L.  Ed.  509,  13  Sup.  Ct.  645,  holding  money  deposited  in  bank  by  State 
treasurer  subject  to  Federal  tax;  Sweatt  v.  Boston  etc.  R.  R.  Co.,  3 
Cliff.  351,  Fed.  Cas.  13,684,  holding  that  corporations  of  commercial 
character  are  subject  to  provisions  of  Federal  bankrupt  law;  United 
States  v.  Kindred,  4  Hughes,  499,  5  Fed.  45,  holding  justice  of  peace 
amenable  to  prosecution  in  Fedeial  court  for  corrupt  violation  of  laws 
of  Congress;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  etc.  Co., 
158  U.  S.  666,  39  L.  Ed.  1135,  15  Sup.  Ct.  931,  majority  holding  tax  on 
income  from  real  estate  a  direct  tax. 

Limited  in  South  Carolina  v.  United  States,  199  U.  S.  453,  50  L.  Ed. 
266,  26  Sup.  Ct.  110,  government  may  exact  revenue  license  from  dis- 
pensing agents  of  State  which  has  taken  over  liquor  business. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Gas.  19130,  986. 

Federal  taxation  of  instrumentalities  of  State  government.    Note, 
4  Ann.  Gas.  747. 

Power  of  State  to  tax  salary  or  income  of  Federal  officer  and  vice 
versa.    Note,  7  Ann.  Gas.  87. 

Power  of  State  or  Federal  government  to  tax  salary  of  one  an- 
other's officers.    Note,  34  L.  R.  A.  (N.  S.)  1216. 

Sovereign  powers  vested  in  State  governments  by  their  Constitutions 
remained  unaltered  and  unimpaired,  except  bo  far  as  they  were  granted  to 
the  general  government. 

Approved  in  State  v.  Gibson,  36  Ind.  398,  10  Am.  Rep.  49,  and  Frasher 
v.  State,  3  Tex.  App.  273,  30  Am.  Rep.  137,  both  holding  State  had 
power  to  prohibit  marriages  between  whites  and  negroes;  Cory  v.  Carter, 
48  Ind.  360,  17  Am.  Rep.  762,  holding  State  legislature  free  to  fix  quali- 
fications of  pupils  to  be  admitted  to  its  schools,  classifying  them  with 
reference  to  difference  of  race  or  color;  dissenting  opinion  in  Ex  parte 
Virginia,  100  U.  S.  358,  25  L.  Ed.  683,  majority  holding  that  State  judge 
was  bound  by  Federal  Constitution  not  to  discriminate  against  colored 
race  in  selecting  jurymen. 

United  States  can  claim  no  powers  which  are  not  granted  by  the  Con- 
stitution, expressly  or  by  necessary  implication. 

Approved  in  State  v.  Policy,  26  S.  D.  8,  127  N.  W.  850,  holding  law 
dividing  South  Dakota  into  congressional  districts  subject  to  referen- 
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dum  to  people;  State  v.  Gibson,  36  Ind.  398,  10  Am.  Rep.  49,  and 
Frasher  v.  State,  3  Tex.  App.  273,  30  Am.  Rep.  137,  both  holding  no 
Federal  law  abrogated  State  statute  rendering  it  a  felony  for  white 
man  to  marry  negro  woman;  North  Carolina  v.  Vanderford,  35  Fed. 
286,  holding  Congress  has  power  to  enact  a  law  authorizing  destruction 
of  illicit  spirits;  Wood  v.  Drake,  70  Fed.  883,  holding  Federal  court 
had  jurisdiction  of  action  alleging  unlawful  conduct  of  United  States 
marshal;  d;ssenting  opinion  in  Legal  Tender  Cases,  12  Wall.  613,  20 
L  Ed.  332,  majority  holding  legal-tender  acts  of  Congress  constitu- 
tional. 

* 

General  government  and  the  States  are  separate  and  distinct  sovereign- 
ties, acting  independently  within  their  respective  spheres. 

Approved  in  Plummer  v.  Coler,  178  U.  S.  117,  44  L.  Ed.  1001,  20  Sup. 
Ct.  830,  upholding  State  inheritance  tax  on  legacy  of  United  States  bonds, 
though  declared  exempt  from  State  taxation;  Knowlton  v.  Moore,  178 
U.  S.  61,  44  L.  Ed.  978,  20  Sup.  Ct.  755,  upholding  Federal  tax  on  leg- 
acies and  inheritances  on  ground  that  State's  right  to  regulate  devolu- 
tion of  property  not  involved ;  Hoxre  v.  New  York  etc.  R.  Co.,  82  Conn. 
356, 17  Ann.  Cas.  324,  73  Atl.  756,  holding  action  for  injuries  sustained 
by  workman  on  interstate  train  is  within  sole  cognizance  of  Federal 
courts;  Ruhstrat  v.  People  185  111.  145,  76  Am.  St.  Rep.  37,  57 
N.  E.  45  holding  State  law  prohibiting  use  of  national  flag  unconstitu- 
tional; dissenting  opinion  in  Taylor  and  Marshall  v.  Beckman  (No.  1), 
178  U.  S.  595,  44  L.  Ed.  1207,  20  Sup.  Ct.  890,  court  denying  jurisdiction 
to  determine  election  contest  made  by  General  Assembly  under  State 
Constitution ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  178,  29  L.  Ed.  854, 
6  Sup.  Ct.  685,  holding  land  owned  by  United  States  exempt  from  State 
taxation;  Pollock  v.  Farmers'  Loan  etc.  Co.,  157  U.  S.  584,  39  L.  Ed. 
820,  15  Sup.  Ct.  690,  holding  Federal  tax  on  income  from  municipal 
bonds  unconstitutional;  County  of  Santa  Clara  v.  Southern  Pac.  R.  R., 
9  Sawy.  171,  388,  holding,  however,  State  may  tax  railroad,  though 
latter  receives  aid  from  and  performs  services  for  general  government ; 
Sweatt  v.  Boston  etc.  R.  R.  Co.,  3  Cliff.  352,  Fed.  Cas.  13,684,  holding 
commercial  corporations  subject  to  Federal  bankrupt  law;  State  v. 
Gibson,  36  Ind.  398,  10  Am.  Rep.  49,  and  Frasher  v.  State,  3  Tex.  App. 
273,  SO  Am.  Rep.  137,  both  holding  State  had  power  to  pass  statute 
making  it  a  felony  for  white  to  marry  a  negro;  Pollock  v.  Farmers' 
Loan  etc.  Co.,  157  U.  S.  603,  39  L.  Ed.  827,  15  Sup.  Ct.  698,  court  hold- 
ing Federal  tax  on  municipal  bonds,  etc.,  unconstitutional;  dissenting 
opinion  in  Boyd  v.  Nebraska,  143  U.  S.  182,  36  L.  Ed.  117,  12  Sup.  Ct. 
389,  majority  holding  Federal  court  had  jurisdiction  to  determine  dis- 
puted question  as  to  right  of  governorship  of  a  State;  Baltimore  etc. 
R.  R.  Co.  v.  Baugh,  149  U.  S.  401,  37  L.  Ed.  786,  13  Sup.  Ct.  927,  ma- 
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jority  applying  general  law  of  the  country  to  question  of  negligence  of 
fellow-servant. 

Miscellaneous.  Miscited  in  Murphy  v.  Wilmington,  6  Houst.  138, 
22  Am.  St.  Rep.  355. 

11  Wali  129-185,  20  L.  Ed.  160,  WESTERN  TRANSPORTATION  CO.  v. 
DOWNER. 

Plaintiff  makes  prima  facie  case  by  production  of  bill  of  lading,  snowing 
receipt  of  goods  and  contract  for  transportation,  and  by  proving  arrival  of 
cargo  in  ruined  condition. 

Approved  in  New  Orleans  etc.  R.  R.  Co.  v.  National  Rice 
Milling  Co.,  234  U.  S.  83,  58  L.  Ed.  1225,  34  Sup.  Ct.  726,  refus- 
ing to  review,  decision  of  lower  court  imposing  loss  on  shipment 
of  rice  on  connecting  carriers;  Consolidated  Coal  Co.  v.  Knicker- 
bocker Steam  Towage  Co.,  200  Fed.  844,  holding  towing  company,  know- 
ing of  dredging  operations  was  bound  to  determine  whether  passage  was 
safe;  The  Medea,  179  Fed.  785,  103  C.  C.  A.  273,  holding  where  it  is 
shown  goods  were  received  in  good  condition  and  delivered  injured, 
carrier  must  show  lack  of  negligence ;  Alaska  Coast  Co.  v.  Alaska  Barge 
Co.,  79  Wash.  221,  L.  R.  A.  19150,  423,  140  Pac.  336,  where  charter- 
party  excepted  liability  for  injuries  by  act  of  God,  charterer  has  burden 
of  showing  injury  within  that  class ;  Hecht  v.  Grand  Trunk  Ry.  Co.,  132 
Wis.  607,  113  N.  W.  68,  holding  question  of  carrier's  negligence  was  for 
jury;  Inland  etc.  Coasting  Co.  v.  Tolson,  139  U.  S.  555,  35  L.  Ed.  271, 
11  Sup.  Ct.  654,  holding  damage  to  wharf  by  steamboat,  on  calm  day, 
in  smooth  water,  made  out  prima  facie  case;  The  Majestic,  166  U.  S. 
386,  41  L.  Ed.  1043,  17  Sup.  Ct.  602,  where  damage  was  caused  to 
luggage  by  sea  water  coming  through  damaged  porthole;  The  Carlotta, 
9  Ben.  12,  Fed.  Cas.  2413,  where  damage  was  caused  by  rats  and  odor  of 
petroleum;  The  Queen  of  the  Pacific,  75  Fed.  78,  where  damage  to  mer- 
chandise was  caused  by  sea  water;  Mitchell  v.  Carolina  etc.  R.  R.  Co., 
124  N.  C.  244,  32  S.  E.  673,  where  livestock  was  injured  in  transporta- 
tion, held  that  railroad  was  bound  to  show  due  care;  Insurance  Co.  of 
North  America  v.  Lake  Erie  etc.  R.  R.  Co.,  152  Ind.  338,  53  N.  E.  383, 
holding  defendant  again  shifted  burden  by  showing  loss  by  fire,  an 
excepted  risk. 

Distinguished  in  The  Konigin  Luise,  185  Fed.  480,  107  C.  C.  A.  578, 
holding  where  exception  clause  is  stenciled  over  bill  of  lading,  it  must 
be  considered  as  governing;  The  St.  Quentin,  162  Fed.  884,  89  C.  C.  A. 
573,  holding  where  bill  of  lading  excepted  injury  from  heat,  libelant 
must  show  special  negligence. 
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Term  "dangers  of  lake  navigation"  Includes  all  ordinary  perils,  and 
among  others  that  which  arises  from  shallowness  of  waters  at  entrance  of 
harbors. 

Approved  in  Hostetter  v.  Park,  137  U.  S.  40,  84  L.  Ed.  572,  11  Sup. 
Ct.  4  (affirming  11  Fed.  188),  holding  loss,  caused  by  hidden  object 
below  surface  water  while  barge  was  making  deviation  according  to 
usage,  within  terms  of  definition;  The  Chasca,  23  Fed.  160,  holding 
severe  gale  true  cause  of  loss  and  within  exception  "perils  of  the  sea." 

Criticised  in  The  Ocean  Wave,  3  Biss.  319,  Fed.  Cas.  10,416,  holding 
damage  to  barge  and  cargo  caused  by  striking  bar  due  to  want  ofrcare. 

Perils  of  the  sea.    Note,  41  Am.  Bee.  281,  286. 

If  danger  might  have  been  avoided,  loss  should  be  attributed  to  negli- 
gence of  company,  and  it  should  be  held  liable  notwithstanding  exception 
in  bill  of  lading,  but  burden  to  establish  such  negligence  is  upon  plaintiff. 

Approved  in  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  432,  48  L.  Ed.  1057, 
24  Sup.  Ct.  663,  burden  of  showing  fire  causing  loss  was  due  to  negli- 
gence of  carrier  is  on  shipper  where  bill  of  lading  exempts  from  loss  by 
fire;  The  Folmina,  143  Fed.  639,  under  bill  of  lading  exempting  from 
loss  by  sea  water  or  sweating,  evidence  that  vessel  was  seaworthy  and 
cargo  properly  stowed,  and  that  damage  caused  by  sea  water,  shows  good 
defense;  Charnock  v.- Texas  etc.  Ry.,  113  Fed.  93,  51  C.  C.  A.  78,  ap- 
plying rule  holding  shipper  failed  to  show  loss  of  cotton  due  to  negli- 
gence; Crowell  v.  Union  Oil  Co.,  107  Fed.  303,  46  C.  C.  A.  296,  holding 
burden  upon  largo  owner  t6  prove  damage  due  to  improper  stowage; 
Liverpool  etc.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  438,  82  L.  Ed.  791, 
9  Snp.  Ct.  471,  holding  carrier  liable  for  loss  caused  by  stranding  of  ship 
through  negligence  of  officers ;  Compania  La  Flecha  v.  Brauer,  168  U.  S. 
120,  42  L.  Ed.  405,  18  Sup.  Ct.  16,  holding  company  liable  for  negli- 
gence in  throwing  cattle  overboard  with  no  apparent  necessity  for  jetti- 
son; The  Victory,  168  U.  S.  423,  42  L.  Ed.  528,  18  Sup.  Ct.  155,  folding 
burden  upon  insurance  company  to  show  negligence,  where  loss  by 
collision  was  excepted  in  bill  of  lading;  The  Shand,  10  Ben.  311,  Fed. 
Cas.  12,702,  where  portion  of  damage  was  caused  by  peril  of  sea  and 
part  by  negligence  of  crew  in  operating  steam  pump ;  The  Sloga,  10  Ben. 
320,  Fed.  Cas.  12,955,  holding  vessel  might  have  prevented  injury  to 
cargo  by  proper  stowage,  etc.;  Wertheimer  v.  Pennsylvania  R.  R.  Co., 
17  Blatchf.  422,  1  Fed.  234,  holding  defendant  not  liable  for  loss  by 
fire  which  was  the  act  of  a  mob ;  The  Saratoga,  20  Fed.  871,  holding  ship 
liable  for  money  stolen  notwithstanding  exception  in  bill  of  lading;  The 
Sidney,  23  Fed.  97,  holding  proof  failed  to  show  negligence  in  loss  caused 
by  stranding ;  The  New  Orleans,  26  Fed.  45,  holding  burden  on  libelant 
to  prove  that  loss  from  heat  was  due  to  negligence;  The  Brantford  City, 
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29  Fed.  377,  holding  ship  liable  for  loss  of  cattle  caused  by  a  lurch  which 
might  have  been  avoided;  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.* 
Co.,  41  Fed.  797,  holding  insurance  company  bound  to  prove  that  strand- 
ing, being  a  peril  covered  by  policy,  was  due  to  negligence;  The  Guy  C. 
Goss,.  53  Fed.  828,  840,  holding  evidence  sufficient  to  show  that  rust  on 
iron  was  caused  by  improper  stowage;  The  G.  R.  Booth,  64  Fed.  879, 
holding  burden  on  libelant  to  prove  that  damage  by  water  was  due  to 
negligence;  The"  Etona,  64  Fed.  882,  dismissing  libel  for  want  of  evi- 
dence of  negligence  where  damage  was  caused  by  stranding;  The  Timor, 
67  Fed.  357,  46  C.  C.  A.  412,  holding  burden  on  libelant  where  loss  was 
caused  by  vermin  an  excepted  risk;  Little  Rock  etc.  R.  R.  Co.  v.  Talbot 
&  Co.,  39  Ark.  530,  and  Insurance  Co.  of  North  America  v.  Lake  Erie 
etc.  R.  R.  Co.,  152  Ind.  338,  53  N.  E.  383,  both  holding  similarly  as  to 
loss  by  fire;  Reid  v.  Evansville  etc.  R.  R.  Co.,  10  Ind.  App.  389,  53 
Am.  St  Rep.  893,  35  N.  E.  704,  holding  railroad  not  liable  for  loss, 
by  fire,  not  due  to  negligence;  Louisville  etc.  R.  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  662, 14  S.  W.  316,  and  Schaller  v.  Chicago  etc.  R.  R.  Co., 
97  Wis.  39,  71  N.  W.  1045,  both  holding  plaintiff  bound  to  prove  negli- 
gence where  defendant  showed  loss  by  fire,  provided  against  in  bill  of 
lading;  The  Henry  B.  Hyde,  90  Fed.  115,  32  C.  C.  A.  534,  excepting  loss 
by  breakage ;  The  Hadji,  18  Fed.  461,  arguendo ;  Union  Ins.  Co.  v.  Shaw, 
2  Dill.  23,  Fed.  Cas.  14,366,  holding  proof  insufficient  to  prove  that  fire 
was  caused  by  negligence  of  officers  of  vessel. 

Denied  in  Chicago  etc.  R.  R.  Co.  v.  Moss,  60  Miss.  1013,  45  Am.  Rep. 
429,  holding  burden  on  defendant  to  prove  excepted  risk  and  also  ab- 
sence of  negligence;  dissenting  opinion  in  Lamb  v.  Camden  etc.  R.  R. 
Co.,  46  N.  T.  287,  289,  majority  holding  burden  upon  plaintiff  to  show 
that  loss  by  fire  was  due  to  negligence. 

Presumption  of  negligence  from  simple  occurrence  of  accident  seldom 
arises,  except  where,  due  care  being  taken,  no  injury  ordinarily  ensues  in 
similar  cases,  or  where  it  is  caused  by  mismanagement  or  misconstruction 
of  thing  over  which  defendant  has  immediate  control  and  for  which  he  is 
responsible. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  640,  60  L.  Ed. 
840,  36  Sup.  Ct.  473,  holding  consignee  has  burden  of  showing  negligence 
in  action  against  carrier  acting  as  warehouseman  after  goods  have 
arrived  at  destination;  Murphy  v.  Milford  etc.  Ry.  Co.,  210  Fed.  142, 
126  C.  C.  A.  649,  holding  whether  inspection  of  bolt  in  seat  constituted 
negligence  was  one  for  jury;  Burr  v.  Knickerbocker  etc.  Towage  Co., 
132  Fed.  249,  65  C.  C.  A.  554,  holding  presumption  of  negligent  towing 
shown  where  tow  grounded  on  calm  day;  Rebstock  v.  Gilchrist  Transp. 
Co.,  132  Fed.  180,  holding  collision  of  steamer  in  tow  of  two  tugs  with 
moored  vessel  due  to  fault  of  rear  tug  in  failing  to  properly  assist 
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steamer;  The  W.  G.  Mason,  131  Fed.  637,  where  steamer  in  tow  of  two 
tugs  stranded,  though  she  obeyed  signals  of  leading  tug,  presumption 
is  that  stranding  due  to  fault  of  tugs;  Washburn-Crosby  Co.  v.  William 
Johnston  &  Co.,  125  Fed.  274,  60  C.  C.  A.  187,  applying  rule,  goods 
destroyed  while  standing  on  wharf  awaiting  shipment;  Carmody  v. 
Capital  Traction  Co.,  43  App.  D.  C.  254,  Ann.  Cas.  1916D,  706,  holding 
plaintiff  must  show  death  resulted  from  accident  and  not  from  pre- 
existing disease ;  Sullivan  v.  Capital  Traction  Co.,  34  App.  D.  C.  368,  369, 
applying  rale  where  passenger  thrown  from  platform  while  car  rounding 
carve;  Harbison  v.  Metropolitan  R.  R.  Co.,  9  App.  D.  C.  67,  refusing 
to  presume  negligence  where  passenger  killed  by  passing  car  while 
passing  along  running-board;  Metropolitan  R.  R.  Co.  v.  Snashall,  3 
App.  D.  C.  432,  refusing  to  presume  negligence  where  passenger  was 
thrown  from  rear  platform  while  car  rounding  curve;  St.  Louis  etc. 
E.  R.  Co.  v.  Burrows,  62  Kan.  96,  61  Pac.  441,  holding  proof  of  accident 
and  injury  casts  burden  upon  earner  to  disprove  negligence ;  Beebe  v. 
St.  Louis  Transit  Co.,  206  Mo.  439,  12  L.  R.  A.  (N.  S.)  760,  103  S.  W. 
1024,  holding  motorman  injured  by  explosion  of  controller-box  must 
show  negligence  of  company  in  failing  to  inspect  same;  Lincoln  Trac- 
tion Co.  v.  Webb,  73  Neb.  142,  119  Am.  St  Rep.  879,  102  N.  W.  260, 
applying  rule  where  accident  due  from  starting  car  too  quickly;  Ward 
v.  Steffen,  88  Mo.  App.  576,  holding  evidence  sufficient  to  establish  negli- 
gence in  leaving  team  unhitched  and  unwatched ;  Schuler  v.  Omaha  etc. 
Ry.  Co.,  87  Mo.  App.  623,  holding  presumption  accident  due  to  negli- 
gence applicable  to  train  collisions;  Boucher  v.  Boston  etc.  R.  R.,  76 
X.  H.  95,  Ann.  Gas.  1912B,  847,  34  L.  R.  A.  (N.  S.)  728,  79  Atl.  995, 
holding  as  to  negligence  account  of  window  falling,  plaintiff  must  show 
defective  catch ;  Nashville  etc.  Ry.  Co.  v.  Stone,  112  Tenn.  371,  79  S.  W. 
1036,  applying  rule  where  part  of  shipment  of  hogs  dead  when  de- 
livered; Shoemaker  v.  Texas  etc.  Ry.  Co.,  29  Tex.  Civ.  582,  69  S.  W.  992, 
submitting  question  of  negligence  where  dead  bodies  found  on  and  near 
track  without  direct  proof  of  death ;  Richmond  Ry.  etc.  Co.  v.  Hudgins, 
100  Va.  416,  41  S.  E.  739,  holding  presumption  arose  plaintiff  injured 
by  horse  frightened  by  smoke  and  noise  from  electric  car;  dissenting 
opinion  in  Holliday  v.  Gardner,  27  Ind.  App.  243,  61  N.  E.  17,  court  dis- 
tinguishing and  holding  evidence  insufficient  to  show  negligence  on  part 
of  defendant  or  servant,  team  running  away ;  The  Shand,  10  Ben.  312, 
Fed.  Cas.  12,702,  holding  ship  liable  for  damaged  goods  where  loss 
was  caused  by  fault  in  operating  pump;  Rose  v.  Stephens  &  Condit 
Transp.  Co.,  20  Blatchf .  412,  11  Fed.  439,  and  The  Sydney,  27  Fed.  123, 
both  holding  inference  justifiable  that  explosion  of  boiler  was  due  to 
want  of  care ;  Rintoul  v.  The  New  York  etc.  R.  R.  Co.,  21  Blatchf.  442, 17 
Fed.  907,  holding  negligence  presumed  from  loss  by  fire  caused  by  col- 
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lision ;  The  Adelia,  1  Hask.  508,  Fed.  Cas.  79,  holding  tug  liable  for  dam- 
age to  tow  in  attempting  to  wind  the  latter;  The  William  Branfoot,  48 
Fed.  916,  holding  ship  liable  for  injury  to  stevedore  occasioned  by 
falling  stanchion;  The  E.  E.  Simpson,  60  Fed.  453,  9  C.  C.  A.  66,  hold- 
ing prima  facie  case  against  tug,  where  tow  was  grounded  in  Mobile 
Bay  while  in  its  charge;  Birmingham  etc.  R.  R.  Co.  v.  Hale,  90  Ala.  12, 
24  Am.  St.  Rep.  751,  8  South.  143,  holding  prima  facie  case  established 
where  plaintiff  was  injured  in  getting  off  car,  being  thrown  by  sudden 
starting  of  car;  Atchison  etc.  R.  R.  Co.  v.  Swarts,  58  Kan.  243,  48  Pac. 
956,  holding  railroad  not  liable  for  injury  to'  employee  caused  by  de- 
fective switch  track;  Hill  v.  Scott,  38  Mo.  App.  374,  holding  inference 
properly  drawn  that  there  was  negligence  in  manner  of  hitching  run- 
away horse;  Foss  v.  Baker,  62  N.  H.  249,  holding  presumption  did  not 
arise  where  plaintiff  was  injured  while  working  in  the  wheel-pit  in 
factory;  San  Antonio  etc.  R.  R.  Co.  v.  Robinson,  73  Tex.  285,  11  S.  W. 
329,  holding  charge  erroneous  that  proof  of  derailment  of  train  was 
sufficient  proof  of  negligence  to  authorize  a  verdict;  Washington  v.  Mis- 
souri etc.  R.  R.  Co.,  90  Tex.  320,  38  S.  W.  766,  holding  proper  question 
for  jury  whether  separation  and  derailment  of  train  was  due  to  negli- 
gence; Kaples  v.  Orth,  61  Wis.  535,  21  N.  W.  635,  holding  negligence 
properly  inferred  where  plaintiff  was  injured  by  cake  of  ice  falling  from 
hands  of  one  having  full  control  of  it;  The  B.  B.  Saunders,  23  Blatchf. 
384,  25  Fed.  729,  holding  rule  did  not  apply  where  facts  did  not  in- 
dicate which  of  two  boats  was  at  fault;  Norfolk  etc.  R.  R.  Co.  v.  Mar- 
shall, 90  Va.  837,  20  S.  E.  824,  where  it  was  conceded  that  wreck  was 
caused  by  act  of  God,  and  company  held  not  liable;  Chicago  etc.  R.  R. 
Co.  v.  Rood,  163  111.  483,  54  Am.  St.  Rep.  480,  45  N.  E.  240,  holding 
presumption  did  not  arise  where  passenger  on  street-car  was  injured  by 
passing  wagon. 

Explained  in  Sprague  v.  Southern  R.  R.  Co.,  92  Fed.  62,  34  C.  C.  A. 
207,  holding  question  whether  plaintiff  was  injured  through  negligence 
in  management  of  train  should  have  been  submitted  to  jury. 

Distinguished  in  Weaver  v.  Baltimore  etc.  R.  R.  Co.,  3  App.  D.  C. 
452,  holding  negligence  will  not  be  presumed  where  railway  mail  clerk  is 
killed  by  head  striking  post  alongside  track. 

Carriers— Passengers.    Note,  20  Am.  St.  Rep.  490. 

Burden  of  proof  respecting  negligence  when  passenger  is  injured. 
Note,  62  Am.  Dec.  680,  681. 

Presumption  of  negligence  from  the  happening  of  an  accident  caus- 
ing personal  injuries.    Note,  113  Am.  St.  Rep.  990,  992. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.-  R.  A.  1915D, 
666,  676. 
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11  WalL  136-139,  20  L.  Ed.  101,  AMY  V.  SUPERVISORS. 

Federal  court  may  resort  to  mandamus  to  compel  State  officer  to  satisfy 
its  Judgment,  and  State  court  is  powerless  to  prevent  its  execution. 

Approved  in  McCullough  v.  Hicks,  63  S.  C.  546,  41  S.  E.  762,  denying 
State  court's  jurisdiction  to  enjoin  enforcement  of  Federal  court  manda- 
mus; United  States  v.  Jefferson  County,  1  McCrary,  369,  5  Dill.  323, 
Fed.  Cas.  15,472,  holding  county  bound  to  levy  a  tax  to  pay  principal 
and  interest  on  bonds;  Prugh  v.  Portsmouth,  etc.,  Bank,  48  Neb.  418, 
67  N.  W.  311,  holding  State  court  could  not  enjoin  marshal  from  pro- 
ceeding with  execution;  Talcott  v.  Pine  Grove,  1  Flipp.  133,  Fed.  Cas. 
13,735,  arguendo. 

Neither  Federal  nor  State  courts  can  impede  any  action  the  other  may 
take  within  the  limits  of  its  jurisdiction  for  the  satisfaction  of  its  judg- 
ments or  decrees. 

Approved  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  690,  where, 
pending  attachment  proceedings  in  Federal  court,  State  insolvency  pro- 
ceedings begun  and  receiver  took  attached  property  and  sold  it,  and 
then  plaintiff  recovered  in  Federal  court  and  marshal  advertised  execu- 
tion sale  of  attached  property,  State  injunction  suit  against  sale  not 
enjoined;  Mattson  v.  Astoria,' 39  Or.  579,  87  Am.  St.  Rep.  688,  65  Pac. 
1067,  holding  charter  clause  exempting  city  and  council  from  suit  on 
account  of  defective  street  unconstitutional;  Central  Nat.  Bank  v. 
Stevens,  169  U.  S.  465,  42  L.  Ed.  819,  18  Sup.  Ct.  415,  holding  judgments 
of  State  courts  erroneous  so  far  as  they  affected  rights  of  parties  ad- 
judged in  Federal  court;  Central  Nat.  Bank  v.  Hazard,  49  Fed.  295, 
holding  state  court  could  not  enjoin  sale  under  control  of  Federal 
court;  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  620,  15  C.  C.  A.  1,  hold- 
ing State  court  entitled  to  possession  of  property  for  further  exercise 
of  its  jurisdiction ;  Sinton  v.  The  R.  R.  Roberts,  46  Ind.  479,  holding 
admiralty  jurisdiction  did  not  extend  to  cases  where  liens  were  claimed 
by  builders  of  vessel. 

Power  of  State  court  to  enjoin  proceedings  in  Federal  court.    Note, 
11  Ann.  Gas.  744,  746. 

Where  either  Federal  or  State  court  is  in  possession  of  res  sought  to 
be  reached,  process  of  other  court  must  pause  until  that  possession  has 

terminated. 

Approved  in  Central  Nat.  Bank  v.  Hazard,  49  Fed.  295,  holding  Fed- 
eral court  had  exclusive  control  of  property  ordered  sold;  Dunham  v. 
Dunham,  162  111.  614,  35  L.  R.  A.  80,  44  N.~  E.  849,  holding  decree  of 
divorce  obtained  while  similar  suit  was  pending  in  another  State  void. 

Distinguished  in  Thomas  v.  Mahone,  9  Bush,  121,  holding  that  a 
Federal  military  encampment  did  not  interfere  with  constructive  posses- 
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sion  of  State  court  -r  Baker  v.  Daily,  6  Neb.  471,  holding  that  marshal 
waived  his  right  to  possession  by  failure  to  plead  his  authority. 

Where  law  requires  absolutely  a  ministerial  act  to  be  done  by  public 
officer,  and  be  neglects  or  refuses  to  do  such  act,  he  may  be  compelled  to 
respond  in  damages  to  extent  of  injury  arising  from  his  conduct. 

Approved  in  State  v.  Title  Guaranty  etc.  Co.,  27  Ida.  768,  152  Pac. 
194,  holding  surety  on  bond  of  bank  examiner  liable  to  depositors  for 
negligence  in  inspecting  bank;  Lougee  v.  Reed,  133  Iowa,  51,  110  N.  W. 
166,  holding  limitation  of  time  for  action  against  officer  for  failure  to 
enter  judgment  expires  in  three  years,  whether  mistake  was  discovered 
or  not;  Hupe  v.  Sommer,  88  Kan.  566,  42  L.  R.  A.  (N.  S.)  565,  129 
Pac.  138,  holding  damages  allowable  against  public  officer  for  delay 
in  payment  on  public  contract;  Howley  v.  Scott,  123  Minn.  163,  51 
L.  R.  A.  (N.  S.)  137,  143  N.  W.  259,  holding  failure  of  county  auditor 
to  stamp  "sold  for  taxes"  opposite  description  of  property,  rendered 
him  liable  in  damages  to  owner  of  property  on  sale;  Smith  v.  Zimmer, 
45  Mont.  298,  125  Pac.  424,  holding  county  commissioners  liable  for 
i-jury  sustained  on  defective  public  highway;  People  v.  Smith,  123 
Cal.  74,  55  Pac.  767,  holding  sureties  of  assessor  liable  for  failure  of 
latter  to  collect  certain  taxes;  Raynsford  v.  Phelps,  43  Mich.  345,  38 
Am.  Rep.  190,  5  N.  W.  403,  holding  tax  collector  liable  for  injury  result- 
ing from  false  return;  Knox  Co.  v.  Hunolt,  110  Mo.  75,  19  S.  W.  630, 
holding  county  judges  liable  for  misapplication  of  school  funds  to  other 
county  purposes;  Merritt  v.  McNally,  14  Mont.  238,  36  Pac.  46,  holding 
building  inspector  responsible  for  injuries  resulting  from  neglect  of 
duty;  Mock  y.  Santa  Rosa,  126  Cal.  344,  58  Pac.  830,  holding  judgment 
against  official  for  wrongful  act  bound  him  personally ;  St.  Joseph  School 
Board  v.  Hull,  72  Mo.  App.  407,  holding  county  treasurer  discharged 
where  his  tender  of  a  certain  amount  was  accepted;  Talcott  v.  Pine 
Grove,  1  Flipp.  131,  Fed.  Cas.  13,735,  municipal  bond  case;  National 
Cash  Register  Co.  v.  Leland,  94  Fed.  509,  37  C.  C.  A.  372,  involving  cor- 
porate directors'  liability;  Louisville  etc.  R.  R.  Co.  v.  Tennessee,  8 
Heisk.  788,  arguendo. 

Distinguished  in  Foster  v.  Malberg,  119  Minn.  171,  Ann.  Cas.  1914A, 
1161,  41  L.  R.  A.  (N.  S.)  967,  137  N.  W.  817,  holding  purchaser  at  tax 
sale  put  on  his  notice  as  to  any  invalidity  in  procedure ;  Smith  v.  Berry- 
man,  173  Mo.  App.  164,  156  S.  W.  45,  holding  statute  allowing  damages 
to  one  suing  out  writ  of  mandamus  could  not  allow  damages  on  de- 
murrer to  petition;  Stephenson  v.  Monmouth  etc.  Co.,  84  Fed.  115,  28 
C.  C.  A.  292,  holding  city  not  liable  for  mistake  in  taking  bond  not 
made  as  required  by  statute;  Muscatine  etc.  R.  R.  Co.  v.  Horton,  38 
Iowa,  47,  holding  county  trustees,  acting  in  quasi- judicial  capacity,  not 
liable  for  erroneous  interpretation  of  law. 
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Judicial  and  ministerial  acts.     Note,  79  Am.  Bee.  478,  476. 

Liability  of  public  officers  to  action  by  private  individual  fox  failure 
to  perform  public  duties.    Note,  90  Am.  Bee.  730,  731. 

Mistake  as  to  his  duty  and  honest  intentions  will  .not  excuse  public 
officer. 

Approved  in  State  v.  McCieilan,  113  Tenn.  622,  85  S.  W.  269,  register 
of  deeds  is  liable  on  bond  for  failure  to  correctly  register  conveyance; 
Beardslee  v.  Dolge,  143  N.  T.  165,  42  Am.  St.  JLep.  710,  38  N.  £.  207, 
action  against  highway  commissioner  for  false  return  to  a  writ  of 
certiorari. 

11  WalL  139,  20  L.  Ed.  102,  FABR  V.  THOMPSON. 

Not  cited. 

11  WalL  139-164,  20  L.  Ed.  102,  SMITH  ▼.  SAO  COUNTY.  r 

Where  lower  court,  without  jury,  made  special  findings  of  fact  on  which 
It  held  law  to  be  for  defendant,  the  question  on  appeal  is  whether  judgment 
is  justified  by  facts  found. 

Approved  in  Press  v.  Davis,  54  Fed.  268,  4  C.  C.  A.  318,  affirming 
judgment  of  lower  court  where  proper  objection  to  judgment  was  not 
made. 

Circumstances,  such  as  fraud  or  Illegality,  may  be  shown  in  connection 
with  origin  of  negotiable  paper  which  will  devolve  upon  holder  burden  of 
showing  that  he  gave  value  for  it  before  maturity. 

Approved  in  United  States  v.  Norris,  222  Fed.  18,  137  C.  C.  A.  552, 
holding  grantee  of  patent  lands  must  show  ignorance  of  fraud  in  obtain- 
ing original  patent ;  Young  v.  Lowery,  192  Fed.  828, 113  C.  C.  A.  149,  allow- 
ing recovery  by  indorsee  of  note  where  shown  he  was  ignorant  of  gambling 
consideration;  Amalgamated  Sugar  Co.  v.  United  States  Nat.  Bank,  187 
Fed.  749,  109  C.  C.  A.  494,  holding  bank  taking  note  for  collection  in 
favor  of  another  bank  is  an  indorsee  in  due  course ;  In  re  Hill,  187  Fed. 
217,  holding  holder  of  note  given  for  gambling  debt  must  show  he  had 
no  knowledge  of  consideration;  Erie  R.  Co.  v.  Schomer,  171  Fed.  802, 
96  C.  C.  A.  458,  discussing  question  of  presumption  of  negligence;  In 
re  Hoppe-Morgan  Co.,  154  Fed.  261,  holding  indorsee  of  accommodation 
note  may  sue  maker,  if  taken  before  maturity ;  Toledo  etc.  R.  R.  Co.  v. 
Star  etc.  Mills  Co.,  146  Fed.  959,  77  C.  C.  A.  203,  determining  degree  of 
proof  required  of  railroad  in  action  under  Ohio  statute  making  fact  of 
fire  caused  by  locomotive  sparks  prima  facie  negligence;  Gamble  v. 
Rural  Ind.  School  Dist.,  132  Fed.  521,  one  receiving  school  bond  from 
prior  holder  for  legal  services  rendered  to  full  value  of  bond  is  bona  fide 
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holder  where  bond  not  due  and  contained  nothing  on  face  to  show 
illegality;  Gibbs  v.  Farmers'  etc.  Bank,  123  Iowa,  742,  99  N.  W.  706,  in 
action  to  recover  overpayments  on  note  where  indorsements  show  such 
overpayments,  burden  is  on  plaintiff  throughout  case ;  Klunk  v.  Hocking 
Valley  Ry.  Co.,  74  Ohio  St.  134,  77  N.  E.  754,  applying  rule  in  action 
by  fireman  for  personal  injuries  received  in  consequence  of  defect  in 
water  gauge  attached  to  his  locomotive;  Hudson  v.  Moon,  42  Utah,  383, 
130  Pac.  777,  refusing  recovery  on  note  given  in  stock  manipulations; 
Stewart  v.  Lansing,  104  .U.  S.  510,  26  L.  Ed.  868,  and  Lansing  v.  Lytle, 
38  Fed.  207,  where  holder  of  illegal  bonds  was  held  to  have  insufficient 
evidence  to  prove  consideration ;  King  v.  Doane,  139  U.  S.  173,  35  L.  Ed. 
87,  11  Sup.  Ct.  467,  holding  bona  fide  holder  for  value  entitled  to  re- 
cover on  note  originally  obtained  by  fraud;  Bailey  v.  Lansing,  13 
Blatchf.  427,  Fed.  Cas.  738,  where  plaintiff  failed  to  show  how  he  ac- 
quired title  to  coupons  illegally  issued;  National  Exch.  Bank  v.  White, 
30  Fed.  415,  where  proof  was  uncontradicted  that  plaintiff  was  bona  fide 
holder  for  value  of  securities  fraudulently  negotiated;  Simmons  v. 
Taylor,  38  Fed.  686,  holding  certain  holder  of  bonds,  purchased  after 
maturity,  entitled  to  recover,  others  not;  Louisville  etc.  R.  R.  Co.  v. 
Ohio  Valley  Imp.  etc.  Co.,  57  Fed.  44,  holding,  in  action  to  cancel  bonds 
for  illegality,  burden  is  on  defendant  to  show  that  he  is  bona  fide 
holder  for  value;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  R.  Co.,  75 
Fed.  469,  22  C.  C.  A.  378,  holding  transferee  of  bonds  bound  to  show 
want  of  notice  and  good  faith  as  to  defect  in  guaranty  of  bonds ;  Wood- 
ward v.  Rogers,  31  Iowa,  343,  and  Carrier  v.  Cameron,  31  Mich.  379, 
18  Am.  Rep.  197,  holding  error  to  exclude  evidence  offered  by  defendant 
to  establish  fraud  by  payee;  Rock  Island  etc.  Bank  v.  Nelson,  41  Iowa, 
565,  holding  indorser  of  note  given  for  intoxicating  liquors  in  violation 
of  law  compelled  to  show  that  he  was  bona  fide  purchaser  for  value; 
Light  v.  West,  42  Iowa,  141,  holding  assignee  of  tax  certificate  tainted 
with  fraud  bound  to  show  good  faith;  Union  etc.  Bank  v.  Barber,  56 
Iowa,  562, 9  N.  W.  892,  applying  rule  where  note  was  wrongfully  indorsed 
and  delivered;  Hamilton  v.  Marks,  63  Mo.  179,  holding  instruction  em- 
bodying above  rule  correct;  Cannon  v.  Moore,  17  Mo.  App.  102,  holding 
there  was  sufficient  evidence  of  consideration  by  holder  to  warrant 
jury's  verdict;  Thamling  v.  Duffey,  14  Mont.  576,  43  Am.  St.  Rep.  668, 
37  Pac.  365,  holding  plaintiff  should  plead  bona  fides  where  defendant 
set  up  plea  of  fraud  in  the  inception  of  note;  Vosburgh  v.  Diefendorf, 
119  N.  Y.  366,  16  Am.  St.  Rep.  840,  23  N.  E.  802,  holding  bona  fides  of 
holder  should  have  been  proved  and  question  left  to  jury;  Rische  v. 
Planters'  Nat.  Bank,  84  Tex.  420,  19  S.  W.  611,  holding  exceptions  to 
answer,  setting  up  fraud  in  inception  of  note,  improperly  sustained; 
Jamison  v.  Independent  School  Dist.,  90  Fed.  389,  applying  rule  to 
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transferee  of  school  bonds;  Dallas  County  v.  MacKenzie,  94  U.  S.  663, 
24  L  Ed.  188,  holding  plaintiff  erred  in  demurring  to  answer  denying 
that  county  ever  exercised  its  power  to  issue  bonds;  Gutwillig  v.  Stumes, 
47  Wis.  432,  2  N.  W.  778,  holding  that  agreement -to  compromise  be- 
tween original  parties  without  disclosing  fact  of  negotiation  of  note 
was  not  such  fraud  as  to  cast  burden  upon  innocent  purchaser ;  Collins 
v.  Gilbert,  94  U.  S.  759,  24  L.  Ed.  172,  applying  presumption  that  bona 
fide  holder  of  note  became  the  holder  of  it  for  value;  Allemania  Fire 
Ins.  Co.  v.  McLeod,  4  Mo.  App.  440,  holding  indorsee  taking  note  for 
prior  indebtedness  and  promise  to  forbear  a  purchaser  for  value; 
Tnrley  v.  Bartlett,  10  Heisk.  225,  holding  question  of  fraud  in  procure- 
ment of  note  open  as  between  payer  and  payees;  Supervisors  v.  Ran- 
dolph, 89  Va.  620,  16  S.  E.  724,  holding  railroad  bonds  valid  and 
particularly  in  hands  of  bona  fide  purchaser. 

Distinguished  in  Pana  v.  Bowler,  107  U.  S.  542,  27  L.  Ed.  429,  2 
Sup.  Ct.  715,  holding  irregularity  in  election  not  such  an  illegality  as  to 
east  burden  of  proving  consideration  upon  holder  of  coupons ;  Rahm  v. 
King  Wrought  Iron  Bridge  Manufactory,  16  Kan.  533,  holding  rule 
did  not  apply  to  notes  not  fraudulently  issued  though  without  con- 
sideration; dissenting  opinion  in  Simons  v.  Fisher,  55  Fed.  910,  20 
L.  R.  A.  557,  5  C.  C.  A.  311,  majority  holding  that  bank,  through  fraud 
of  its  president,  did  not  become  purchaser  for  value. 

Negotiable  instruments.    Note,  11  Am.  St  Rep.  324. 

Bona  fide  holder  of  commercial  paper.     Note,  90  Am.  Bee.  695. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  685. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  328. 

Finding  that  one  became  holder  by  transfer  before  maturity  does  not 
uuply  that  he  was  purchaser  for  value. 

Approved  in  McKnight  v.  Parsons,  136  Iowa,  396,  125  Am.  St.  Rep. 
265, 15  Ann.  Gas.  665,  22  L.  R.  A.  (N.  S.)  718,  113  N.  W.  861,  holding 
bank  cashier's  want  of  notice  does  not  negative  notice  of  invalidity 
on  part  of  other  officers;  United  Water  Works  Co.  v.  Farmers  Loan  etc. 
Co.,  11  Colo.  App.  240,  53  Pac.  517,  holding,  under  circumstances  of 
case,  that  transfer  of  bonds  without  agreement  was  not  a  sale  but  a 
payment. 

Plaintiff,  holder  of  county  bonds  found  to  have  been  Illegally  signed 
and  ittned  without  consideration,  is  not  more  entitled  to  recover  against 
county  than  original  holder,  without  proof  of  consideration. 

Approved  in  Edwards  v.  Bates  Co.,  117  Fed.  528,  holding  purchaser 
after  maturity  must  prove  title  through  holder  before  maturity  without 
notice  of  invalidity. 
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Coupons  attached  as  Interest  warrants  to  municipal  bonds  are  negoti- 
able instruments,  subject  to  same  rules  and  regulations. 

Approved  in  Indiana  etc.  R.  R.  Co.  v.  Sprague,  103  U.  S.  763,  26 
L.  Ed.  557,  holding  that  past-due  unpaid  coupon  did  not  make  bonds 
dishonored  paper;  McKim  v.  King,  58  Md.  504,  42  Am.  Rep.  341,  holding 
transferee  of  coupons  delivered  after  maturity  could  acquire  no  better 
title    than    transferrer. 

When  corporation  has  power  to  issue  negotiable  securities,  a  bona  fide 
holder  has  right  to  presume  that  they  were  issued  under  requisite  authority, 
and  they  cannot  be  impeached  in  his  hands  for  any  infirmity. 

Questioned  in  Green  v.  Dyersburg,  2  Flipp.  492,  Fed.  Cas.  5756,  holding 
power  of  municipal  corporation  to  subscribe  for  stock  did  not  imply 
power  to  pay  for  it  in  negotiable  bonds,  and  bona  fide  holder  not  pro- 
tected. 

11  Wall.  164-171,  20  L.  Ed.  127,  THE  SAPPHIRE. 

Foreign  sovereign,  who  has  demand  of  civil  nature  against  any  person 
in  United  States,  may  prosecute  it  in  courts  of  the  latter. 

Approved  in  Colombia  v.  Cauca  Co.,  190  U.  S.  525,  47  L.  Ed.  1162,  23 
Sup.  Ct.  705,  allowing  appeal  by  Republic  of  Columbia  to  set  aside  award 
under  a  submission;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  290,  32 
L.  Ed.  243,  8  Sup.  Ct.  1374,  holding  Supreme  Court  could  not  entertain 
original  action  by  State  against  corporation  of  another  State  to  enforce 
penal  liability. 

The  reigning  sovereign  of  France  is  but  the  agent  of  the  national  sov- 
ereignty, and  his  successor  is  competent  to  carry  on  suit  already  commenced 
in  our  courts. 

Approved  in  Camanche  County  v.  Lewis,  133  U.  S.  205,  33  L.  Ed.  607, 
10  Sup.  Ct.  289,  holding  county  liable  for  debts  contracted  under  a  pre- 
vious and  entirely  different  organization. 

Substitution  of  names  is  a  formal  matter  and  can  be  made  by  the  court 
under  its  power  to  regulate  forms  of  proceeding. 

Approved  in  Devereaux  v.  Brownsville,  29  Fed.  750,  holding  sugges- 
tion of  fact  of  change  of  name  in  town  sufficient  to  meet  requirements 
of  procedure. 

Distance  of  two  hundred  fifty  yards  is  a  good  and  sufficient  berth  for 
a  vessel  in  the  harbor  of  San  Francisco. 

Approved  in  The  John  H.  Starin,  122  Fed.  238,  58  C.  C.  A.  600,  holding 
schooner  at  fault,  anchoring  in  center  of  channel  eight  hundred  feet 
wide,  without  light;  The  Mary  Fraser,  26  Fed.  873,  holding  that  vessel 
anchoring  eight  hundred  yards  from  another  in  New  York  harbor  not 
guilty  of  taking  foul  berth. 
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Where  two  vessels  at  anchor  collide,  and  one  is  at  fault  for  want  of 
sufficient  anchors,  and  the  other  for  want  of  proper  watch,  damages  should 
be  equally  divided. 

Approved  in  The  Prudence,  212  Fed.  541,  holding  seaman  injured  can 
collect  fall  damages  from  vessel  at  fault,  notwithstanding  contributory 
negligence;  The  Ciudad  De  Reus,  186  Fed.  395, 107  C.  C.  A.  447,  dividing 
damages  where  both  ships  at  anchor  failed  to  have  lookout ;  The  Director, 
180  Fed.  609,  dividing  damages  between  ship  failing  to  stop  on  seeing 
imminent  danger  and  vessel  anchored  on  forbidden  place;  The  City  of 
Birmingham,  138  Fed.  559,  71  C.  C.  A.  115,  holding  dredge  anchored 
at  night  near  center  of  narrow  channel  liable  for  collision  with  passing 
steamer;  The  North  Star,  106  U.  S.  22,  27  L.  Ed.  93,  1  Sup.  Ct.  46, 
where  entire  loss  occurring  by  fault  of  both  parties  in  collision  was 
divided;  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587,  11  Sup.  Ct.  31, 
applying  rule  where  passenger  on  vessel  was  injured  partly  through 
negligence  of  officers  and  partly  through  his  own;  The  Nereus,  23  Fed. 
458,  where  both  vessels  were  found  at  fault  for  confusing  whistles,  etc., 
and  loss  divided ;  The  Ogemaw,  32  Fed.  925,  holding  both  vessels  at  fault 
in  collision  between  a  tow  and  vessel  at  anchor;  The  Anerly,  58  Fed. 
795,  dividing  loss  between  two  barges  and  a  ship  held  negligent  for  not 
letting  both  anchors  go;  The  Clara,  102  U.  S.  203,  26  L.  Ed.  146  (affirm- 
ing 13  Blatchf.  511,  Fed.  Cas.  2787),  dismissing  libel  brought  by  own- 
ers  of  vessel  where  failure  to  keep  watch  on  latter  was  cause  of  collision ; 
The  Oliver,  22  Fed.  851,  holding  similarly  where  vessel  was  sunk  by 
reason  of -its  failure  to  have  either  lights  or  watch ;  The  Erastus  Corn- 
ing, 25  Fed.  574,  holding  collision  due  solely  to  want  of  proper  light 
on  anchored  vessel. 

Liabilty  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  53. 

Duty  of  vessel  at  anchor.    Note,  75  Am.  Dec.  605. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Rep. 
49,  51. 

Liability  for  collision  with  moored  or  anchored  vessel.  Note,  23 
E.  R.  C.  648. 

11  Wall.  172-178,  20  L.  Ed.  179,  SUSQUEHANNA  ETC.  B.  E.  ft  GOAL  OO. 
v.  BLATOHFORD. 

Jurisdiction  of  Circuit  Court  cannot  be  entertained,  unless  each  of  sev- 
eral plaintiffs  is  competent  to  sue,  and  each  of  several  defendants  liable  to 
be  sued,  under  requirements  of  eleventh  section  of  Judiciary  Act  of  1789. 

VII— 16 
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Approved  in  Cuebas  y  Arredondo  v.  Cuebas  y  Arredondo,  223  U.  S. 
388,  56  L.  Ed.  480,  32  Sup.  Ct.  277,  holding  District  Court  of  Porto  Rico 
has  no  jurisdiction  over  mortgage  foreclosure  where  one  of  three  de- 
fendants is  United  States  citizen;  Sweeney  v.  Carter  Oil  Co.,  199  U.  S. 
257,  50  L.  Ed.  180,  26  Sup.  Ct.  55,  two  citizens  of  different  States  may 
sue  in  Federal  court  citizen  of  another  State;  Tuller  v.  Illinois  Cent. 
R.  Co.,  213  Fed.  282,  holding  Federal  court  cannot  retain  part  of  suit 
based  on  non-Federal  ground;  H.  Q.  Baker  &  Bro.  v.  Pinkham,  211 
Fed.  732,  holding  all  defendants  need  not  be  of  diverse  citizenship; 
Coal  etc.  Ry.  Co.  ▼.  Reherd,  204  Fed.  883,  123  C.  C.  A.  155,  holding 
citizenship  of  receiver  of  insolvent  partnership  and  not  partners  deter- 
mines Federal  jurisdiction;  Laubscher  v.  Fay,  197  Fed.  880,  holding 
personal  representation  of  deceased  person  is  one  on  whom  jurisdiction 
depends;  McEldowney  v.  Card,  193  Fed.  482,  485,  holding  averment 
that  plaintiff  was  "resident"  is  not  sufficient — citzenship  must  be 
shown;  Southern  Pac.  Co.  v.  Arlington  Heights  Fruit  Co.,  191  Fed.  108, 

III  C.  C.  A.  581,  and  Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  248,  both 
holding  want  of  jurisdiction  apparent  on  face  of  bill  may  be  reached 
by  motion  to  dismiss ;  Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co., 
178  Fed.  120,  holding  joining  of  common-law  count  will  not  afford  juris- 
diction where  none  existed  before;  Pittsburgh  S.  &  N.  R.  Co.  v.  Fiske, 
178  Fed.  71,  101  C.  C.  A.  560,  holding  where,  pending  suit,  plaintiff 
transferred  interest  to  corporation  of  same  citizenship  of  defendant, 
Federal  court  loses  jurisdiction;  Johnson  v.  St.  Louis,  172  Fed.  41, 
18  Ann.  Gas.  949,  96  C.  C.  A.  617,  holding  in  suit  by  trustee,  citizenship 
of  cestui  que  trust  does  not  affect  jurisdiction;  Slater  Trust  Co.  v. 
Randolph-Macon  Coal  Co.,  166  Fed.  178,  holding  where  party  avoiding 
service  is  merely  to  perform  some  ministerial  act,  Federal  jurisdiction 
will  not  be  ousted;  Caylor  v.  Cooper,  165  Fed.  764,  holding  where  one 
defendant  trustee  would  oust  Federal  court,  allegation  must  be  made 
that  said  defendant  was  requested  to  join  and  refused;  Kuchler  v. 
Greene,  163  Fed.  98,  holding  where  one  plaintiff,  not  possessing  diverse 
citizenship,  is  joined  merely  to  perform  ministerial  act,  jurisdiction  of 
Federal  courts  will  not  be  ousted ;  McClelland  v.  McKane,  154  Fed.  165, 
refusing  to  entertain  jurisdiction  where,  in  suit  by  stockholders,  cor- 
poration is  indispensable  party  and  without  diverse  citizenship;  Ander- 
son v.  Bassman,  140  Fed.  11,  denying  Federal  jurisdiction  over  suit 
to  .enjoin  diversion  of  water  by  means  of  irrigation  ditches,  where  one 
of  defendants  is  citizen  of  same  state  as  plaintiff;  Jenkins  v.  York 
Cliffs  Imp.  Co.,  110  Fed.  809,  denying  jurisdiction,  one  defendant  a 
citizen  and  resident  of  wrong  district;  Lengel  V.  American  Smelting 
etc.  Co.,  110  Fed.  21,  dismissing  suit  where  some  of  indispensable  de- 
fendants   reside    outside    district  -where    suit    brought;    Stemmler    v. 
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M  Weill,  102  Fed.  661,  dismissing  suit,  amount  involved  between  each 
defendant  and  complainant  not  greater  than  two  thousand  dollars; 
Sheltman  v.  Taylor's  Committee,  116  Va.  764,  82  S.  E.  699,  holding 
residence  of  committee  in  charge  of  affairs  of  lunatic  governs  as  to 
jurisdiction;  Case  of  the  Sewing-Machine  Cos.,  18  Wall.  575,  21  L.  Ed. 
919,  12  Am.  Rep,  546,  denying  jurisdiction  where  one  defendant  cor- 
poration and  plaintiff  were  residents  of  same  State;  Gardner  v.  Brown, 
21  Wall.  41,  22  L.  Ed.  527,  holding  similarly  in  action  to  foreclose,  where 
defendant  trustee  and  plaintiff  were  residents  of  same  State;  Penin- 
sular Iron  Co.  v.  Stone,  121  U.  S.  633,  30  L.  Ed.  1020,  7  Sup.  Ct.  1011, 
dismissing  bill  where  citizens  of  Ohio  were  parties  on  both  sides  of 
controversy;  Smith  v.  Lyon,  133  U.  S.  319,  33  L.  Ed.  636,  10  Sup.  Ct. 
304,  denying  jurisdiction  where  two  plaintiffs  and  defendants  were 
residents  of  three  different  States;  Hanrick  v.  Hanrick,  153  U.  S.  195, 
38  L  Ed.  686,  14  Sup.  Ct.  836,  and  Patterson  v.  Chapman,  13  Blatchf . 
397,  Fed.  Cas.  11,042,  where  one  defendant  and  plaintiffs  were  residents 
of  same  State;  Bybee  v.  Hawkett,  6  Sawy.  599,  5  Fed.  6,  holding  under 
act  of  1875  cause  removable  where  controversies  in  suit  were  all  be- 
tween citizens  of  different  States;  Case  v.  Douglas,  1  Dill.  300,  Fed. 
Cas.  2491,  denying  jurisdiction,  where  petition  failed  to  show  that  all 
the  plaintiffs  having  joint  interest  were  residents  of  same  State ;  Brig- 
ham  v.  Luddington,  12  Blatchf.  241,  Fed.  Cas.  1874,  holding,  if  party 
defendant  were  brought  in,  jurisdiction  would  be  defeated  for  want  of 
diverse  citizenship;  Saginaw  etc.  Co.  v.  Saginaw,  28  Fed.  531,  holding 
jurisdiction  could  not  be  acquired  where  plaintiff  and  principal  defend- 
ant were  residents  of  same  State ;  Gann  v.  Northeastern  R.  R.  Co.,  57 
Fed.  420,  where  plaintiffs  jointly  interested  were  not  all  citizens  of 
same  State ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  628,  14  C.  C.  A. 
577,  denying  jurisdiction,  where  plaintiff  and  some  defendants  were 
residents  of  same  State,  and  residence  of  some  parties  unknown;  Ex- 
celsior Pebble  Phosphate  Co.  v.  Brown,  74  Fed.  324,  20  C.  C.  A.  428, 
holding  parties  plaintiff  not  entitled  to  sue  in  Federal  court  under  acts 
of  1887  and  1888 ;  New  Orleans  Canal  etc.  Co.  v.  Recorder  of  Mortgages, 
27  La.  Ann.  292,  where  parties  plaintiff  and  defendants  were  citizens 
of  Louisiana;  Robb  v.  Parker,  3  S.  C.  69,  denying  jurisdiction  where 
citizen  of  New  York  sued  citizen  of  Michigan  in  Federal  court  of  South 
Carolina. 

Distinguished  in  Stewart  v.  Mitchell,  172  Fed.  909,  denying  Federal 
jurisdiction  over  controversy  between  two  factions  of  local  church; 
Fisk  v.  Henarie,  13  Sawy.  44,  32  Fed.  422,  holding,  under  act  of  1887, 
ease  removable  where  a  " controversy' '  involved  in  suit  was  between 
parties  of  diverse  citizenship,  without  regard  to  other  parties ;  Removal 
Cases,  100  U.  S.  469,  25  L.  Ed.  598,  holding  case  removable  where  only 
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controversy  was  between  citizens  of  different  States,  without  reference 
to  form  of  pleadings;  Sands  v.  Smith,  1  DilL  293,  Fed.  Cas.  12,305, 
sustaining  jurisdiction,  under  acts  of  1839,  1866  and  1867,  although 
defendants  were  citizens  of  different  States;  Froment  v.  Duclos,  30 
Fed.  385,  holding  jurisdiction  of  Federal  courts  over  consuls  and  vice- 
consuls  exclusive. 

Limited  in  Pond  v.  Vermont  etc.  R.  R.  Co.,  12  Biatchf.  290,  Fed.  Cas. 
11,265,  holding  that  rule  does  not  prevent  citizen  of  third  State  from 
appearing  voluntarily  as  party  defendants 

Executors  and  trustees  come  within  rule  as  to  clear  averment  of  the 
jurisdictional  diversity  of  citizenship  In  the  Federal  courts,  and  jurisdic- 
tion is  not  defeated  by  the  fact  that  the  parties  whom  they  represent  may 
be  disqualified. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  361,  53  L.  Ed.  227,  29 
Sup.  Ct.  92,  holding  administratrix  suing  on  behalf  of  heir  is  not 
governed  by  United  States  Comp.  Stats.  1901,  p.  503,  regarding  suits 
by  assignees  of  choses  in  action;  Allen-West  Commission  Co.  v.  Brashear, 
176  Fed.  122,  holding  trustees  for  foreclosure  of  mortgage  are  antago- 
nistic to  mortgagors,  and  should  be  made  parties  plaintiff  in  foreclosure 
proceedings ;  Stephens  v.  Smartt,  172  Fed.  475,  holding  in  suit  to  prevent 
merger  of  two  churches,  controversy  was  between  officers  and  not  church 
corporation;  Donovan  v.  Wells  Fargo  &  Co.,  169  Fed.  368,  22  L.  R.  A. 
(N.  S.)  1250,  94  C.  C.  A.  609,  holding  where  proper  grounds  are  shown, 
State  court  must  order  removal;  Monmouth  Inv.  Co.  v.  Means,  151  Fed. 
165,  80  C.  C.  A.  527,  holding  where  ousted  executor  was  within  jurisdiction 
of  Federal  courts,  new  appointee  has  same  jurisdiction;  In  re  E.  T. 
Kenney  Co.,  136  Fed.  455,  beneficial  interest  of  assignors  in  net  pro- 
ceeds of  claims  assigned  to  committee  to  settle  affairs,  after  administer- 
ing trust,  are  not  provable  in  bankruptcy;  Hunter  v.  Robbins,  117  Fed. 
922,  allowing  treasurer  of  corporation  to  maintain  suit  in  own  name 
against  predecessor  in  interest;  Cincinnati  etc.  R.  Co.  v.  Thiebaud,  114 
Fed.  922,  52  C.  C.  A.  538,  allowing  administrator  to  sue,  though  bene- 
ficiaries reside  in  same  State  as  defendant;  Virginia  etc.  Power  Co.  v. 
Fisher,  104  Va.  135,  136,  51  S.  E.  203,  bondholder  cannot  bring  suit  to 
foreclose  mortgage  securing  railroad  bonds,  unless  trustee  refuses  to 
do  so ;  Rice  v.  Houston,  13  Wall.  67,  20  L.  Ed.  484,  holding  administrator 
changing  his  residence  to  State  other  than  that  of  defendant  entitled 
to  sue  in  Federal  court;  Knapp  v.  Troy  etc.  R.  R.  Co.,  20  Wall.  123, 
124,  22  L.  Ed.  331,  determining  jurisdiction  by  residence  of  trustees  of 
mortgage  bonds  and  not  by  residence  of  bondholders;  Gardner  v. 
Brown,  21  Wall.  41,  22  L.  Ed.  527,  Donohoe  v.  Mariposa  L.  &  M.  Co., 
5  Sawy.  167,  Fed.  Cas.  3989,  and  Teal  v.  Walker,  23  Fed.  Cas.  822,  all 
denying  jurisdiction  where  a  defendant  trustee  and  plaintiff  were  resi- 
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dents  of  same  State;  Thayer  v.  Life  Assn.  of  America,  112  U.  S.  720, 
28  L  Ed.  866,  5  Sup.  Ct.  367,  and  Mitchell  v.  Tillotson,  11  Biss.  327, 
12  Fed.  738,  both  holding  similarly  where  trustee  was  indispensable 
party;  New  Orleans  v.  Gaines,  138  U.  S.  607,  34  L.  Ed.  1106,  11  Sup. 
Ct.  431,  holding  subrogated  creditor  entitled  to  stand  upon  his  own 
citizenship  in  determining  jurisdiction;  Weed  Sewing  Machine  Co.  v. 
Wicks,  3  Dill.  266,  Fed.  Cas.  17,348,  upholding  jurisdiction  in  action 
brought  by  "real  party  in  interest";  Farlow  v.  Lea,  8  Fed.  Cas.  1018, 
holding  receiver  of  Ohio  corporation,  resident  of  Massachusetts,  could 
sue  citizen  of  Ohio  in  Circuit  Court;  Graham  v.  Boston,  14  Fed.  763, 
applying  rule  where  shareholder  brought  suit  in  behalf  of  himself  and 
other  shareholders;  In  re  M 'Clean,  26  Fed.  50,  testing  jurisdiction  by 
citizenship  of  guardian;  Harper  v.  Norfolk  etc.  R.  R.  Co.,  36  Fed.  104, 
and  Golf's  Admr.  v.  Norfolk  etc.  R.  R.  Co.,  36  Fed.  301,  both  sustaining 
jurisdiction  where  administrator  and  defendant  were  citizens  of  different 
States;  Wade  v.  Sewell,  56  Fed.  131,  holding  that  insolvency  discharge 
operated  through  trustee  upon  all  beneficiaries;   Bangs  v.  Loveridge, 
60  Fed.  965,  and  Miller  v.  Sunde,  1  N.  D.  4,  44  N.  W.  302,  both  hold- 
ing citizenship  of  administrator  test  of  jurisdiction ;  Shipp  v.  Williams, 
62  Fed.  6,  10  C.  C.  A.  247,  and  Vimont  v.  Chicago  etc.  R.  R.  Co.,  64 
Iowa,  517,  17  N.  W.  33,  64  Iowa,  524,  21  N.  W.  12,  both  holding,  where 
trustee  was  disqualified,  nonresident  beneficiary  could  not  confer  Fed- 
eral jurisdiction;  Pennington  v.  Smith,  78  Fed.  409,  24  C.  C.  A.  145, 
determining  jurisdiction  by  citizenship  of  testamentary  trustee;   Sec- 
comb  v.  Wurster,  83  Fed.  860,  holding  taxpayer  suing  by  virtue  of  New 
Tork  statute,  and  having  requisite  citizenship,  entitled  to  sue  in  Federal 
court;  Robinson  v.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.  321,  2  L.  R.  A. 
637, 19  N.  E.  625,  holding  nonresident  appointed  administrator  does  not 
become  in  any  sense  resident  of  place  where  appointed;  Popp  v.  Cin- 
cinnati etc.  Ry.  Co.,  96  Fed.  467,  upholding  foreign  administrator's  suit 
for   death    of    his    testator,  notwithstanding  beneficiaries'  disability; 
M 'Donald  v.  Seligman,  81  Fed.  755,  holding  bill  ancillary  and  citizen- 
ship of  parties  immaterial;  Robertson  v.  Van  Cleave,  129  Ind.  220,  15 
L  R.  A.  70,  26  N.  E.  900,  holding,  where  trustee  is  in  court,  decree  binds 
beneficiaries  as  to  trust  property;  Jones  v.  McPhillips,  82  Ala.  109, 
2  South.  471,  arguendo. 

Distinguished  in  In  re  Woodbury,  98  Fed.  839,  holding  suits  by  trus- 
tees must  be  brought  in  district  and  division  where  bankrupt  could  sue ; 
Dodd  v.  Ghiselin,  27  Fed.  406,  holding  residence  of  minor  and  not  of 
guardian  determines  jurisdiction;  Reinach  v.  Atlantic  etc.  R.  R.  Co., 
58  Fed.  38,  holding,  where  cestui  que  trust  is  himself  complainant, 
jurisdiction  is  not  ousted  by  citizenship  of  trustee. 
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Where  law  compels  use  of  name  of  public  officer  who  has  not  any  in- 
terest in  suit,  the  Federal  courts  consider,  for  jurisdictional  purposes,  only 
those  as  parties  between  whom  litigation  before  them  exists. 

Approved  in  Taylor  v.  Weir,  171  Fed.  640,  96  C.  C.  A.  438,  applying 
rule  in  suit  against  president  of  association  as  representing  association ; 
State  of  Florida  v.  Anderson,  91  U.  S.  677,  23  L.  Ed.  297,  holding 
suit  by  public  trustees  to  be  an  action  by  the  State,  giving  jurisdiction 
to  Federal  Supreme  Court;  Walden  v.  Skinner,  101  U.  S.  589,  25  L.  Ed. 
968,  holding  jurisdiction  of  Federal  court  not  defeated  because ,  execu- 
tor of  trustee  is  merely  joined  to  perform  ministerial  act;  Patterson  v. 
Mater,  26  Fed.  32,  where  marshal  was  mere  nominal  party,  having  no 
pecuniary  interest;  May  v.  St.  John,  38  Fed.  771,  where  mayor,  treas- 
urer and  recorder  were  held  mere  nominal  parties. 

Distinguished  in  New  Orleans  v.  Gaines,  138  U.  S.  607,  S4  L.  Ed. 
1106,  11  Sup.  Ct.  431,  holding  subrogated  creditor,  by  operation  of  law, 
entitled  to  stand  upon  his  own  citizenship  as  regards  jurisdiction;  Shipp 
v.  Williams,  62  Fed.  6,  10  C.  C.  A.  247,  holding  trustee  not  a  nominal 
party,  and  his  citizenship  therefore  material  as  to  jurisdiction. 

Representation    of    bondholders    by   mortgage    trustee.    Note,    16 
L.  R.  A.  (N.  S.)  1010. 

Where  defect  in  jurisdiction  on  account  of  citizenship  of  parties  is 
apparent  from  averments  in  bill,  it  may  be  reached  by  demurrer  or  motion 
at  any  stage  in  proceedings. 

Approved  in  Eldred  v.  American  Palace  Car  Co.,  103  Fed.  210,  vaca- 
ting decree  entered  pro  confesso  where  nonresidents  of  defendant  cor- 
poration apparent  on  face  of  bill;  Lowry  v.  Tile,  Mantel  etc.  Co.,  98 
Fed.  823,  holding  defendant  demurring  appeared  generally  and  waived 
nonjoinder  of  codefendants  on  ground  of  wrong  venue;  Southern  Pac. 
Co.  v.  Denton,  146  U.  S.  206,  36  L.  Ed.  944,  13  Sup.  Ct.  46,  where  want 
of  jurisdiction  was  apparent  on  face  of  petition;  Meyer  v.  Herrera,  41 
Fed.  65,  holding  defect  in  jurisdiction  properly  reached  by  demurrer; 
Laskey  v.  Newtown  Mining  Co.,  50  Fed.  636,  sustaining  demurrer  where 
averments  of  complaint  failed  to  show  jurisdiction;  Municipal  Inv.  Co. 
v.  Gardiner,  62  Fed.  955,  dismissing  bill  on  demurrer. 

Plea  of  abatement  is  required  only  where  citizenship  averred  is  such  as 
to  support  jurisdiction,  and  defendant  desires  to  controvert  it. 

Approved  in  Sharon  v.  Hill,  10  Sawy.  668,  26  Fed.  723,  holding  ques- 
tion of  citizenship  of  parties  conclusively  determined  on  plea  in  abate- 
ment ;  Pond  v.  Vermont  etc.  R.  R.  Co.,  12  Blatchf .  297,  Fed.  Cas.  11,265, 
holding  it  too  late  to  interpose  plea  after  answer  on  the  merits;  Gager 
v.  Harrison,  9  Fed.  Cas.  1031,  holding  denial  of  citizenship  of  parties 
could  not  be  pleaded  with  the  merits;  Fisk  v.  Henarie,  13  Sawy.  43, 
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32  Fed.  421,  holding  sufficiency  of  affidavit  required  in  removal   of 

cause  to  Federal  court  not  open  to  question. 

Distinguished  in  Curnow  v.  Phoenix  Ins.  Co..  44  Fed.  305,  holding 
motion  to  remand,  supported  hy  petition  denying  diverse  citizenship, 
sufficient  traverse  of  petition  to  remove. 

Question  of  sufficient  Jurisdictional  citizenship  constitutes  no  part  of 
tte  issue  upon  the  merits. 

Approved  in  Consolidated  Wyoming  etc.  Min.  Co.  v.  Champion  Min. 
m>.,  62  Fed.  949,  holding  that  question  of  value,  so  far  as  fixing  juris- 
diction, constituted  no  part  of  issue  upon  merits. 

Liability  as  for  negligence  of  trustee  in  corporate  mortgage   to 
bondholder.    Note,  Ann,  Gas.  1915A,  240. 

bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note, 
20  L.  B,  A.  536. 

11  WaXL  178-184,  20  I*  Ed.  131,  UNITED  STATES  v.  O'KEEFE. 

AJi  governments  possess  immunity  from  suit,  and  it  is  only  in  spirit  of 
libetaitty,  and  ^  promos  ^^  0f  justice,  that  they  ever  allow  themselves 

^  4*    ^roB*nt  mt0  C01irt- 

~  **P*t>ved  in  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S. 
^  *  **  L.  Ed.  184,  1  Sup.  Ct.  266,  majority  holding  that  suit  could  be 
iWSxtfcined  against  persons  holding  property  as  officers  of  the  United 

Although  in  England  mandatory  process  cannot  issue  against  sovereign, 
tne  law  allows  subject,  by  petition,  to  Inform  king  of  nature  of  grievance, 
and  relief  is  granted  as  of  course,  except  in  extraordinary  cases;  the  privi- 
lege is  available  to  citizens  of  United  States. 

Disapproved  in  In  re  Miller,  5  Mackey  (D.  C),  510,  refusing  to  con- 
sider petition  of  right  seeking  to  have  civil  service  commission  de- 
clared unconstitutional;  United  States  v.  Lee,  106  U.  S.  205,  27  L.  Ed. 
176, 188,  1  Sup.  Ct.  248,  276,  holding  action  could  be  maintained  against 
parties  holding  property  as  officers  and  agents  of  United  States';  The 
Fidelity,  16  Blatchf .  574,  Fed.  Cas.  4758,  holding  vessel  belonging  to 
municipality  of  New  York  could  not  be  seized. 

Congress  intended  to  confer  on  British  subjects  right  to  sue  in  Court 
of  Claims,  under  act  relating  to  captured  and  abandoned  property,  if  similar 
rights  were  secured  to  American  citizens  in  England.  Such  right  therefore 
exists. 

Approved  in  New  York  &  O.  S.  S.  Co.  v.  United  States,  202  Fed. 
312,  holding  Federal  court  has  no  jurisdiction  of  those  suits  originally 
brought  by  aliens  in  Court  of  Claims;  Columbia  Nat.  Sand  Dredging 
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Co.  v.  Morton,  28  App.  D.  C.  301,  7  L  R.  A.  (N.  S.)  114,  arguendo; 
Carlisle  v.  United  States,  16  Wall.  156,  21  L.  Ed.  430,  action  by  British 
subject  to  recover  proceeds  from  sale  of  cotton  confiscated  during  the 
Rebellion;  Young  v.  United  States,  97  U.  S.  62,  24  L.  Ed.  998,  similar 
action  by  British  subject  who  was  a  nonresident  during  the  war; 
Phelps  v.  McDonald,  99  U.  S.  307,  25  L.  Ed.  476,  holding  that  United 
States  court  could  determine  rights  of  parties  to  fund  paid  English 
government  for  one  of  its  subjects. 

11  Wall.  185-192,  20  L.  Ed.  74,  LEON  v.  GALCERAN. 

Mariners,  in  suit  to  recover  wages,  may  proceed  against  owner  or  mas- 
ter of  ship  in  personam,  or  they  may  proceed  in  rem  against  ship,  or  ship 
and  freight,  at  their  election. 

Approved  in  Rounds  v.  Cloverport  Foundry  etc.  Co.,  237  U.  S.  307, 
59  L.  Ed.  968,  35  Sup.  Ct.  596,  holding  suit  against  owner  and  attach- 
ment on  vessel  to  cover  supplies  furnished  not  within  admiralty  juris- 
diction; Keithley  v.  North  Pac.  S.  S.  Co.,  232  Fed.  257,  holding  suit  by 
longshoreman  for  injuries  sustained  while  vessel  in  navigable  waters 
may  be  brought  in  State  or  Federal  courts;  Berton  v.  Tietjen  &  Lang 
Dry  Dock  Co.,  219  Fed.  770,  holding  suit  by  workman  sustained  while 
vessel  in  drydock  not  within  admiralty  jurisdiction ;  The  Ira  M.  Hedges, 
163  Fed.  590,  holding  owner  of  vessel,  liable  for  damages  in  State 
court,  cannot  seek  contribution  from  another  vessel  in  Federal  court; 
Kennerson  v.  Thames  Towboat  Co.,  89  Conn.  373,  L.  R.  A.  1916A,  436, 
94  Atl.  375,  holding  suit  for  workman's  compensation  may  be  brought 
in  State  where  contract  of  employment  entered  into;  Galvin  v.  Huntley, 
178  Mass.  31,  59  S.  E.  435,  upholding  State  court's  jurisdiction  of 
action  by  discharged  seaman  for  wrongful  discharge  before  month  up; 
Sevier  v.  Mitchell,  72  Or.  490,  142  Pac.  782,  holding  in  suit  in  personam 
in  State  court,  defendant  shipping  company  may  set  up  nonliability 
on  account  of  dangers  of  navigable  waters;  Smith  v.  Oakes,  141  Mass. 
454,  55  Am.  Rep.  488,  5  N.  E.  826,  holding  action  at  law  proper  remedy 
to  recover  seaman's  wages. 

Distinguished  in  Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  692, 
holding  suit  against  owner  for  payment  under  Workmen's  Compensa- 
tion Act  is  suit  in  personam,  and  not  within  admiralty  jurisdiction; 
The  Saratoga,  204  Fed.  954,  123  C.  C.  A.  274,  holding  Code  Va.  1904, 
§  2963,  does  not  give  lien  on  vessel  for  supplies  furnished,  but  only 
right  of  attachment  in  action  f «r  debt. 

If  suit  to  recover  mariners'  wages  is  in  rem,  the  District  Court  has 
exclusive  original  jurisdiction;  if  in  personam,  mariner  may  proceed  by  libel 
in  District  Court,  or  an  action  at  law  in  Circuit  Court,  if  parties  are  citizens 
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of  different  States,  or  in  Stato  court,  under  common-law  jurisdiction,  as 
provided  by  Judiciary  act. 

Approved  in  North  American  Transportation  etc.  Co.  v.  Gill,  203 
U.  S.  579,  51  L.  Ed.  326,  27  Sup.  Ct.  778,  following  rule ;  Old  Dominion 
Steamship  Co.  v.  Gilmore,  207  U.  S.  404,  52  L.  Ed.  269,  28  Sup.  Ct. 
133,  allowing  State  courts  of  Delaware  jurisdiction  over  tort  committed 
on  high  sea;  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  646,  44  L.  Ed. 
925,  20  Sup.  Ct.  828,  affirming  judgment  of  State  court  sustaining  bill 
foreclosing  lien  upon  raft  for  towage;  Olsen  v.  Birch,  133  Cal.  484,  65 
Pac.  1033,  sustaining  suit  in  State  court  to  enforce  liens  for  services; 
Sanders  v.  Stimson  Mill  Co.,  32  Wash.  633,  73  Pac.  690,  holding  sea- 
man receiving  injury  entitled  to  medical  care,  nursing,  attendance  and 
cure,  in  addition  to  recovery  for  negligent  acts  of  owner  or  master; 
American  Steamboat  Co.  v.  Chace,  16  Wall.  533,  534,  21  L.  Ed.  372,  sus- 
taining jurisdiction  of .  State  court  of  action  for  personal  injuries 
caused  by  steamboat ;  Norton  v.  Switzer,  93  U.  S.  356,  23  L.  Ed.  904, 
holding  decree  in  bankruptcy  did  not  divest  State  court  of  authority 
to  proceed  in  action  on  maritime  contract ;  United  States  v.  Ames,  99 
P.  S.  43,  25  L.  Ed.  300,  holding  question  whether  property  seized  in 
rem  a.nd  released  on  bond  should  be  recalled,  cognizable  only  in  Dis- 
trict Court;  Schoonmaker  v.  Gilmore,  102  U.  S.  119,  26  L.  Ed.  95, 
affirming  jurisdiction  of  State  court  in  action  in  personam  for  damages 
resulting  from  collision;  Johnson  v.  Chicago  etc.  Elevator  Co.,  119 
U.  3.  398,  30  L.  Ed.  450,  7  Sup.  Ct.  259,  action  in  personam  in  State 
court  for  damages  to  warehouse,  etc.,  caused  by  river  boat  and  tow; 
New  England  etc.  Ins.  Co.  v.  Dunham,  3  Cliff.  336,  Fed.  Cas.  10,155, 
holding  action  on  contract  of  marine  insurance  cognizable  in  District 
Court  or  in  courts  of  common  law;  Davis  v.  Mason,  44  Ark.  555,  sus- 
taining attachment  in  State  court  upon  debt  for  materials  furnished 
to  build  boat;  Smith  v.  Oakes,  141  Mass.  454,  55  Am.  Rep.  488,  5 
N.  E.  826,  holding  action  at  law  proper  remedy  to  recover  sejaman's 
wages;  Billings  v.  Breinig,  45  Mich.  69,  7  N.  W.  722,  holding  State  court 
had  jurisdiction  of  maritime  tort  made  actionable  by  State  statute; 
Conrad  v.  De  Montcourt,  138  Mo.  322,  39  S.  W.  808,  holding  similarly 
as  to  personal  action  upon  general  average  bond;  Baird  v.  Daly,  57 
N.  Y.  249, 15  Am.  Rep.  493,  sustaining  action  in  State  court  for  damages 
for  breach  of  maritime  contract  of  transportation;  Braithwaite  v. 
Jordan,  5  N.  D.  218,  31  L.  E.  A.  248,  65  N.  W.  708,  holding  State  court 
could  take  cognizance  of  suit  on  bond  given  in  admiralty  proceedings; 
Brown  v.  Gilmore,  92  Pa.  St.  46,  action  in  State  court  for  damages 
resulting  from  collision  on  Ohio  River ;  Waggoner  v.  St.  John,  10  Heisk. 
512,  sustaining  action  in  State  court  to  recover  for  materials,  work, 
etc.,  on  vessel;  Manchester  v.  Massachusetts,  139  U.  S.  263,  35  L.  Ed. 
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166,  11  Sup.  Ct.  564  (affirming  152  Mass.  246,  9  L.  R.  A.  243,  25  N.  E. 
118),  holding  State  court  had  jurisdiction  of  crime  committed  on 
Buzzard's  Bay  in  absence  of  act  of  Congress. 

Jurisdiction  over  maritime  liens.    Note,  62  Am.  Dec.  241,  244. 

Writ  of  sequestration  may  be  granted  by  State  court  and  levied  upon 
vessels  as  security  to  rtspond  to  Judgments  which  may  be  recovered,  and 
they  are  not  proceedings  in  rem. 

Approved  in  Pennywit  v.  Eaton,  15  Wall.  384,  21  L.  Ed.  114,  holding 
writ  of  attachment  properly  issued  by  State  court  ugainst  vessel; 
Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  398,  30  L.  Ed.  450,  7 
Sup.  Ct.  259,  suit  and  attachment  by  State  court  for  damage  to  granary 
by  river  steamer;  Switzer  v.  Heinn,  27  La.  Ann.  25,  and  State  v.  Voor- 
heis,  39  La.  Ann.  501,  4  Am.  St.  Rep.  276,  2  South.  39,  holding  that 
enforcement  of  maritime  lien  in  a  personal  action  is  not  a  proceeding 
in  rem;  The  Frank  Q.  Fowler,  8  Fed.  336,  determining  order  of  pay- 
ment of  successive  claims  against  vessel  for  tort;  Pacific  Coast  S.  S. 
Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  186,  36  C.  C.  A.  135,  holding  legal 
nature  of  proceeding  in  rem  against  vessel  was  not  changed  by  claim 
interposed  by  company. 

Distinguished   in   Stewart   v.   Potomac   Ferry   Co.,   5   Hughes,    385, 

12  Fed.  306,  holding  State  statute  invalid  giving  proceeding  in  rem 
against  ship  for  maritime  cause  of  action;  In  re  Surplus  etc.  of  the 
Ship  Edith,  11  Blatchf.  456,  466,  Fed.  Cas.  4283,  holding  that  State 
could  not  create  lien  interfering  with  priorities  given  by  law  maritime. 

Qualified  in  The  Ironsides,  13  Fed.  Cas.  106,  directing  mortgages 
on  propellers  paid,  without  reference  to  liens  asserted  by  State  law. 

Common-law  remedies  are  not  competent  to  enforce  maritime  lien  toy 
proceeding  in  rem,  and  State  court  cannot  enforce  maritime  lien  by  such 
proceeding. 

Approved  in  The  Cerro  Gordo,  62  Conn.  584,  54  Fed.  395,  holding 
maritime  lien  not  waived  by  action  in  State  court,  where  judgment 
remained  unsatisfied ;  Warren  v.  Kelley,  80  Me.  531,  15  Atl.  54,  holding 
statute  unconstitutional  authorizing  proceedings  in  rem  in  State  court 
to  enforce  maritime  liens. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  236, 
242,  244. 

Maritime  liens  do  not  arise  for  materials  and  supplies  furnished  to 
vessel  in  her  home  port,  and  in  respect  to  such  contracts  State  may  create 
such  liens  as  their  legislatures  deem  Just  and  expedient*  within  constitu- 
tional limitations. 
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Approved  in  The.  Surplus  etc.  of  Ship  Edith,  11  Blatchf.  455,  466, 
Fed.  Cas.  4283  (affirming  5  Ben.  436,  437,  Fed.  Cas.  4282),  holding  no  lien 
created  by  New  York  statute  for  materials  furnished  vessel  in  home 
port;  Sinton  v.  Steamboat  R.  R.  Roberts,  46  Ind.  479,  holding  admir- 
alty jurisdiction  did  not  extend  to  case  where  lien  was  claimed  for 
materials  furnished  in  construction;  The  Lotta wanna,  20  Wall.  218,  22 
L.  Ed.  262,  arguendo. 

Limited  in  The  Glide,  167  U.  S.  618,  42  L.  Ed.  300,  17  Sup.  Ct.  934 
(reversing  157  Mass.  530,  533,  33  N.  E.  .165,  166),  holding  where  State 
authorizes  proceedings  in  nature  of  process  in  rem,  District  Court  has 
exclusive  jurisdiction. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  R.  A.  227. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  377. 

Where  maritime  lien  arises,  party  may  waive  his  lien,  and  proceed  by 
libel  in  personam  in  admiralty,  or  may  resort  to  common-law  remedy  in 
subordinate  court. 

Approved  in  Southern  Bank  v.  McNeil,  22  Fed.  Cas.  822,  holding 
maritime  lien  for  money  loaned  a  vessel  in  foreign  port  not  waived 
by  action  commenced  and  voluntarily  dismissed  in  State  court. 

11  Wall.  193-199,  20  L.  Ed.  110,  GENERES  v.  CAMPBELL. 

Bill  of  exceptions  is  not  required  to  be  sealed  in  courts  of  United  States. 
Signature  of  Judge  is  sufficient. 

Approved  in  Carr  v.  Middle  States  Coal  Co.,  64  W.  Va.  449,  63  S.  E. 
334,  following  rule  under  State  laws;  Stanton  v.  Embrey,  93  U.  S. 
555,  23  L.  Ed.  986,  where  bill  was  signed  after  jury  retired  and  filed 
nunc  pro  tunc;  Herbert  v.  Butler,  97  U.  S.  320,  24  L.  Ed.  958,  holding 
bill  sufficient,  signed  after  trial  and  without  seal;  Wolf  v.  Cook,  40 
Fed.  437,  arguendo. 

Distinguished  in  Kipp  v.  Burton,  29  Mont.  102,  101  Am.  St.  Rep.  544, 
68  L.  R.  A.  325, 74  Pac.  87,  execution  issued  without  seal  may  be  amended 
nunc  pro  tunc. 

Bill  of  exceptions  is  insufficient  where  it  consists  of  interlocationa  be- 
tween court  and  counsel,  does  not  give  all  the  evidence  on  subjects  excepted 
t°>  and  gets  forth  no  reasons  stated  for  entry  of  judgment.  N 

Approved  in  First  National  Bank  v.  Fox,  39  App.  D.  C.  482,  strik- 
mg  bill  of  exceptions  from  record  where  entire  testimony  was  con- 
tained therein ;  Hudson  v.  Charleston  etc.  B.  R.  Co.,  55  Fed.  256,  court 
refusing  to  sign  abstract  of  parol  testimony  for  use  of  appellate  court. 

Writ  of  error  is  not  proper  remedy  to  revise  and  review  facts. 
Approved  in  Behn,  Meyer  &  Co.  v.  Campbell,  205  U.  S.  407,  51  L.  Ed. 
>  27  Sup.  Ct.  502,  holding  writ  of  error  cannot  serve  to  review 
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action  of  lower  court  in  dealing  with  questions  of  .fact;  Nashua  Sav. 
Bank  v.  Anglo-American  Co.,  189  U.  S.  232,  47  L.  Ed.  787,  23  Sup. 
Ct.  519,  inferring,  where  bill  of  exceptions  does  not  contain  all  evi- 
dence, other  evidence  to  support  verdict;  Dowar  v.  Richards,  151  U.  S. 
666,  38  L.  Ed.  308,  14  Sup.  Ct.  455,  refusing  to  review  question  of 
knowledge  of  value  of  mining  ledge. 

If  facts  are  sufficient  to  support  judgment,  the  remedy  is  by  motion 
for  new  trial,  but  if  facts  are  specially  found,  writ  of  error  will  lie  to  cor- 
rect any  wrong. 

Approved  in  Folsom  v.  Mercantile  Mut.  Ins.  Co.,  9  Blatchf.  204,  Fed. 
Cas.  4903,  holding  it  not  error  for  court,  trying  case  without  jury,  to 
refuse  to  make  special  findings. 

Distinguished  in  Toeg  v.  Suffert,  167  Fed.  126,  92  C.  C.  A.  577,  hold- 
ing where  review  of  action  at  law  is  sought  by  appeal  instead  of  writ 
of  error,  appeal  will  be  dismissed. 

11  Wall.  199-203,  20  L.  Ed.  134,  CASE  v.  TERRELL. 

Moneyed  judgment  cannot  be  rendered  against  United  States  in  any 
Federal  court,  except  Court  of  Claims. 

Approved  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New 
York,  179  U.  S.  588,  45  L.  Ed.  331,  21  Sup.  Ct.  226,  court  distinguishing 
and  holding  city  liable  by  maritime  law  for  negligent  handling  of  fire- 
boat;  United  States  v.  Wickersham,  10  Fed.  510,  holding  court  had  no 
jurisdiction  to  appoint  receiver  of  property  in  possession  of  the  United 
States. 

Distinguished  in  Lee  v.  Kaufman,  3  Hughes,  125,  Fed.  Cas.  8191,  hold- 
ing, in  suit  to  test  title  to  property,  agents  of  United  States  in  posses- 
sion, as  such,  might  be  sued. 

Receiver  of  national  bank  represents  the  bank,  stockholders  and  credi- 
tors, and  in  no  sense  represents  the  government. 

Approved  in  Brown  v.  Schleier,  118  Fed.  987,  55  C.  C.  A.  475 
(affirming  112  Fed.  579),  denying  receiver's  right  to  vacate  corpora- 
tion's contract  made  ten  years  before  appointment  on  ground  of  ultra 
vires ;  Murphy  v.  Gumaer,  18  Colo.  App.  190,  70  Pac.  802,  where  national 
bank  had  made  loan  to  corporation  in  excess  of  legal  amount,  and  its 
principal  stockholder  induced  defendant  to  execute  note  payable  to 
bank  and  others  indorsed  to  it,  unauthorized  loans  being  released  ac- 
cordingly, release  of  claim  on  loans  was  on  good  consideration;  Bank 
of  Bethel  v.  National  Pahquioque  Bank,  14  Wall.  400,  20  L.  Ed.  844, 
holding  national  bank,  in  hands  of  receiver,  capable  of  suing  or  being 
sued  in  its  corporate  name ;  Movius  v.  Lee,  24  Blatchf.  294,  30  Fed.  300, 
holding  receiver  of  national  bank  may  sue  directors  for  loss  resulting  from 
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* 
x  negligence;  Gibson  v.  Peters,  35  Fed.  725,  728,  holding  compensation 

of  attorney  for  receiver  of  national  bank  not  payable  by  United  States ; 
Thompson  v.  German  Ins.  Co.,  76  Fed.  894,  holding  action  by  receiver 
of  national  bank  against  stockholders  may  be  barred  by  statute  of  limi- 
tations; Bridges  v.  Stephens,  132  Mo.  547,  34  S.  W.  561,  holding 
receiver  of  national  bank  subject  to  suit  in  State  court  and  without 
special  privileges. 

Qualified  in  Price  v.  Abbott,  17  Fed.  508,  holding  receiver  an  officer 
of  the  government  and  that  actions  brought  by  him  to  recover  assess- 
ments are  suits  at  common  law;  dissenting  opinion  in  Bridges  v. 
Stephens,  132  Mo.  554,  34  S.  W.  563,  majority  holding  receiver  amen- 
able to  State  court,  as  any  ordinary  suitor. 

Controller  of  the  currency  has  no  authority  to  subject  United  States 
to  Jurisdiction  of  courts,  and  submit  its  rights  to  litigation  without  some 
provision  of  law  authorising  him  to  do  so. 

Approved  in  Buckley  v.  United  States,  196  Fed.  431,  holding  United 
States  proper  party  in  suit  to  restrain  enforcement  of  judgment  ob- 
tained in  violation  of  agreement  entered  into  between  complainant  and 
United  States  attorney;  Bowker  v.  United  States.  105  Fed.  399,  refus- 
ing to  entertain  cross-bill,  alleging  government  vessel's  fault,  suit  in- 
stituted by  United  States;  Deseret  Water,  Oil  &  Irr.  Co.  v.  State  of 
I  California,  167  Cal.  158,  163,  138  Pac.  986,  988,  arguendo;  Belknap  v. 

i  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct.  445,  holding  injunction 

would  not  lie  against  United  States  for  infringement  of  patent;  Stan- 
ley v.  Schwalby,  162  U.  S.  270,  40  L.  Ed.  965,  16  Sup.  Ct.  760,  holding 
that  attorney  general  could  not  submit  United  States  to  jurisdiction 
of  State  court;   United   States  v.   Wickersham,  30  Fed.  510,  holding 
court  had  no  power  to  enforce  surrender  of  property  of  United  States 
to  a  receiver;  State  v.  Burke,  33  La.  Ann.  510,  holding  State  auditor 
and  treasurer  without  authority  to  represent  State  in  mandamus  pro- 
ceedings; People  v.  State  Auditors,  42  Mich.  427,  4  N.  W.  277,  granting  * 
mandamus  to  compel  State  board  of  auditors  to  perform  duties  im- 
posed on  it  by  legislature;  dissenting  opinion  in  United  States  v.  Lee, 
106  U.  S.  227,  248,  27  L.  Ed.  184,"  191,  1  Sup.  Ct.  266,  284,  majority 
holding  that  agents  of  the  United  States  may  be  sued  for  property  in 
their  possession. 

11  Wall.  204-210,  20  I*  Ed.  112,  PHOENIX  INS.  CO.  v.  TREASTJBER  OF 

KINGS  COUNTY. 

It  must  appear  by  record,  and  not  from  opinion  of  court,  that  Federal 
tnettlon  was  raised  in  order  to  give  Supreme  Court  jurisdiction  on  error  to 
State  court. 
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•  Approved  in  Adams  v.  Russell,  229  U.  S.  360,  57  L.  Ed.  1227,  33  Sup. 
Ct.  846,  refusing  to  review  decision  of  State  Supreme  Court  denying 
writ  of  habeas  corpus;  Klinger  v.  State,  13  Wall.  263,  20  L.  Ed.  637, 
where  it  did  not  certainly  appear  that  lower  court  based  judgment  on 
validity  of  law  requiring  juror  to  take  oath;  Commercial  Bank  v. 
Rochester,  15  Wall.  642,  21  L.  Ed.  117,  dismissing  appeal  where  case 
in  lower  court  may  have  been  decided  on  form  of  remedy;  Connecticut 
v.  Woodruff,  153  U.  S.  691,  38  L.  Ed.  871,  14  Sup.  Ct.  976,  following 
rule. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  476. 

Construction  of  State  statutes  belongs  to  State  courts,  and  It  is  not  a 
Federal  question  which  can  be  revised  in  Supreme  Court  on  writ  of  error, 
unless  it  is  made  to  conflict  with  Constitution  of  United  States  and  its 
validity  is  sustained. 

Approved  in  Hall  v.  De  Cuir,  95  U.  S.  500,  24  L.  Ed.  552,  holding 
State  law  unconstitutional  as  interfering  with  interstate  commerce; 
dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  S.  cxxiii,  Appx., 
21  L.  Ed.  954,  majority  dismissing  writ  on  account  of  misdirection. 

11  Wall.  210-216,  20  L.  Ed.  77,  GEBMANIA  FIRE  INS.  CO.  v.  FRANCIS. 

Where  declaration  does  not  show  that  one  of  the  parties  to  suit  in 
Mississippi  is  citizen  of  that  State,  as  required  by  act  of  March  2,  1867, 
jurisdiction  of  District  Court  cannot  attach. 

Approved  in  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  451,  36  L.  Ed.  772, 

12  Sup.  Ct.  938,  denying  jurisdiction  over  action  against  Michigan  cor- 
poration brought  in  New  York  by  citizen  of  another  State;  Booth  v.  , 
St.  Louis  etc.  Co.,  40  Fed.  2,  denying  jurisdiction  where  none  of  the 
parties  were  citizens  of  State  where  suit  was  filed;  National  Typo- 
graphic Co.  v.  New  York  Typographic  Co.,  44  Fed.  711,  denying 
jurisdiction  where  defendant  corporation  was  resident  of  another  State, 
and  jurisdiction  denied  under  act  of  March  3,  1887;  Adams  Exp.  Co. 
v.  Trego,  35  Md.  62,  denying  jurisdiction  where  record  failed  to  show 
either  party  citizen  of  Maryland;  Liverpool  etc.  Ins.  Co.  v.  McGuire, 
52  Miss.  230,  denying  jurisdiction  where  petition  for  removal  was 
similarly  deficient. 

Distinguished  in  Zambrino  v.  Galveston  etc.  R.  B.  Co.,  38  Fed.  457, 
holding  corporation  could  be  sued  in  district  where  it  was  doing  busi- 
ness, its  principal  office  being  in  another  district  of  State;  Duncan 
v.  Associated  Press,  81  Fed.  421,  holding  fact  that  parties  were  oitizens 
of  different  States  sufficient  to  sustain  jurisdiction. 
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Limited  in  United  States  v.  Southern  Pac.  Co.,  49  Fed.  302,  holding, 
under  aet  of  1887,  defendant  corporation  need  only  be  inhabitant  of 
district  where  sued. 

Averment  that  defendant  is  corporation  created  by  laws  of  New  York 
and  doing  business  in  Mississippi,  is,  in  legal  effect,  an  averment  that  de- 
fendant is  a  citizen  of  New  York,  not  of  Mississippi,  for  corporation  has 
no  legal  existence  outside  of  sovereignty  by  which  it  was  created. 

Approved  in  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  397, 
115  C.  C.  A.  288,  holding  where  statute  provides  service  upon  foreign 
corporations  can  be  made  on  State  Auditor,  corporations'  consent  is  not 
necessary;  Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  451,  36  L.  Ed.  772,  12 
Sup.  Ct.  938,  holding  corporation  of  Michigan  could  not  be  compelled 
to  answer  in  suit  brought  against  it  in  New  York;  Booth  v.  St.  Louis 
Fire-Engine  Mfg.   Co.,  40  Fed.  2,  holding  foreign  corporation  could 
acquire  no  residence  in  Missouri;  Myers  v.  Murray,  43  Fed.  696,  11 
L.  R.  A.  217,  applying  rule  to  Illinois  corporation  doing  business  in 
Iowa;  Baughman  v.   National  Water- Works  Co.,  46  Fed.  5,  holding 
citizenship  fixed  by  State  granting  charter;  Overman  Wheel  Co.  v.  Pope 
Mfg.  Co.,  46  Fed.  578,  holding  corporation,  to  acquire  residence  in  new 
State,  must  be  incorporated  or  adopted  by  such  State;  St.  Louis  R.  R. 
Co.  v.  Pacific  R.  R.  Co.,  52  Fed.  772,  denying  jurisdiction  where  both 
parties  were  foreign  corporations;  Block   v.   Standard  Distilling  etc. 
Co.,  95  Fed.  979,   holding  averment   that   corporation  was   organized 
under  and  pursuant  to  laws  of  New  Jersey  an  affirmative  statement  of 
its  citizenship;  Holbrook  v.  Ford,  153  111.  645,  46  Am.  St  Rep.  923, 
27  L.  R.  A.  328,  39  N.  E.  1095,  holding  location  of  debts  due  company 
fixed  by  its  domicile  and  place  of  its  creation;  Elston  v.  Piggott,  94 
Ind.  23,  holding  corporation  entitled   to  sue   in  Federal   court  upon 
same  terms  as  an  individual;  Tunstall  v.  Parish  of  Madison,  30  La. 
Ann.  475,  holding  parish  a  citizen  of  Louisiana  for  purposes  of  jurisdic- 
tion; Rece  v.  Newport  News  etc.  Co.,  32  W.  Va.  171,  3  L  R.  A.  575, 
9  S.  E.  214,  holding  State  cannot  take  away  corporation's  privilege  to 
be  heard  in  Federal  court  by  simply  declaring  it  a  citizen  of  the  State; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  49  Fed.  302,  and  Farmers' 
etc.  Ins.  Co.  v.  Harrah,  47  Ind.  241,  both  arguendo;  dissenting  opinion 
in  Baltimore  etc.  R.  R.  Co.  v.  Cary,  28  Ohio  St.  221,  majority  holding 
foreign  corporation  did  not  become  citizen  of  Ohio  by  leasing  railroad 
in  that  State. 

Distinguished  in  Berry  v.  Mobile  Life  Ins.  Co.,  3  Fed.  Cas.  290,  hold- 
ing, on  account  of  nature  of  corporation's  citizenship,  issuance  of  in- 
surance policy  is  not  transaction  of  commerce  within  meaning  of 
article  IV,  section  2,  of  Federal  Constitution. 
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Limited  in  Zambrino  v.  Galveston  etc.  R.  R.  Co.,  38  Fed.  455,  456, 
457,  holding  railroad  corporation  could  be  sued  in  district  where  it  was 
doing  business,  although  principal  office  was  in  another  district. 

Residence  or  citizenship  of  foreign  corporations   for  purpose  of 
Federal  jurisdiction.    Note,  14  L.  R.  A.  184. 

Corporations  may  transact  business  where  its  charter  does  not  operate, 
but  it  cannot  on  that  account  acquire  residence  there. 

Approved  in  United  States  v.  New  York  &  0.  S.  S.  Co.,  216  Fed.  63, 
132  C.  C.  A.  305,  holding  for  purposes  of  jurisdiction,  corporation  is 
resident  of  State  of  its  organization;  Freeman  v.  American  Surety  Co., 
116  Fed.  551,  dismissing  suit,  lack  of  jurisdiction,  surety  company  doing 
business  in  one  but  created  in  another  State;  Shaw  v.  Quincy  Min. 
Co.,  145  U.  S.  451,  36  L.  Ed.  772,  12  Sup.  Ct.  938,  holding  Michigan 
corporation  doing  business  in  New  York  did  not  acquire  residence  in 
latter  State;  Holbrook  v.  Ford,  153  111.  645,  46  Am.  St.  Rep.  923,  27 
L.  R.  A.  328,  39  N.  E.  1095,  holding  debts  due  company  situated  at  its 
domicile  and  not  in  State  where  it  did  business;  Boston  Inv.  Co. 
v.  Boston,  158  Mass.  463,  33  N.  E.  581,  holding  foreign  corporations 
doing  business  in  State  not  within  meaning  of  word  "  inhabitants "  in 
tax  law. 

11  Wall  217-238,  20  L.  Ed.  50,  MAY  V.  LE  CLAIRE. 

Propositions  and  acceptances  to  settle  unadjusted  demands  made  in 
spirit  of  compromise  may  constitute  a  contract,  and  it  is  duty  of  court  of 
equity  to  uphold  such  agreements  as  far  as  possible. 

Approved  in  Libbey  v.  Frost,  98  Me.  291,  56  Atl.  907,  holding  cestui 
of  certain  lot  consenting  to  exchange  for  second  lot  and  electing  to  look 
to  latter  lot  cannot  claim  former;  Bunkley  v.  Lynch,  47  Ala.  214,  hold- 
ing vendee  presumed  to  accept  and  consent  to  recitals  in  deed. 

One  acquiring  title  by  quitclaim  deed  cannot  be  regarded  as  bona  fide 
purchaser  without  notice,  as  conveyance  only  passes  grantor's  title. 

Approved  in  Morris  v.  Wheat,  8  App.  D.  C.  386,  following  rule; 
Lindblom  v.  Rocks,  146  Fed.  663,  77  C.  C.  A.  86,  applying  rule  in  eject- 
ment; Trice  v.  Comstock,  115  Fed.  768,  denying  assignee  of  executory 
contract  to  purchase  lands  an  innocent  purchaser;  Mosier  v.  Mom  sen, 
13  Okl.  50,  74  Pac.  908,  arguendo ;  Villa  v.  Rodriguez,  12  Wall.  339,  20 
L.  Ed.  410,  holding  grantee,  under  quitclaim  deed,  takes  subject  to  un- 
recorded mortgage;  Dickerson  v.  Colgrove,  100  U.  S.  584,  25  L.  Ed. 
621,  holding  title  of  grantee  subject  to  acts  of  grantor  creating  es- 
toppel; Baker  v.  Humphrey,  101  U.  S.  499,  25  L.  Ed.  1067,  holding  one 
claiming  under  quitclaim  deed,  fraudulently  obtained,   not  bona  fide 


257  MAY  v.  LE  CLAIRE.  11  Wall.  217-238 

purchaser;  Gest  v.  Packwood,  13  Sawy.  208,  34  Fed.  372,  holding  one 
taking  quitclaim  deed  not  protected  from  prior  right  of  which  he  had 
no  notice;  Wallerton  v.  Snow,  5  McCrary,  68,  15  Fed.  404,  holding  land 
subject  to  prior  claim  under  bond  as  against  holder  of  equitable  title 
or  quitclaim  deed;  Runyon  v.  Smith,  18  Fed.  582,  holding  grantee  under 
quitclaim  and  release  charged  with  notice  of  paramount  claims ;  Taylor 
v.  Irwin,  20  Fed.  621,  holding  grantee  not  entitled  where  his  grantor, 
as  assignee  in  bankruptcy,  had  failed  to  assert  title;   United   States 
t.  Sliney,  21  Fed.  895,  holding  grantee  under  quitclaim  deeds  put  to 
inquiry,  where  parties  were  in  possession,  etc.;  Hastings  v.  Nissen,  31 
Fed.  600,  applying  rule  where  grantors  released  interests  as  " heirs"; 
If 'Clung  v.  Steen,  32  Fed.  374,  holding,  where  full  equitable  title  had 
passed  subsequent  quitclaim  conveyed  nothing;  Dunn  v.  Barnum,  51 
Fed.  361,  2  C.  C.  A.  265,  holding,  where  grantor  had  no  title,  his  quit- 
claim passed  none;  May  v.  Courtnay,  47  Ala.  190,  holding  mortgagee's 
interest  subject   to  prior  attachment   lien;   Smith   v.  Perry,   56   Ala. 
269,  holding  purchaser  from  assignee  of  bankrupt  takes  only  bankrupt's 
interest  in  same;  Busch  v.  Huston,  75  111.  346,  holding  quitclaim  of  an 
undivided  fourth  was  color  of  title  only  to  extent  of  that  interest; 
Watson  v.  Phelps,  40  Iowa,  483,  holding  grant  of  quitclaim  deed  from 
assignee  of  certificate  of  tax  sale  void  on  account  of  fraud  not  pro- 
tected; Laraway  v.  Larue,  63  Iowa,  412,  19  N.  W.  244,  holding  grantee, 
under  quitclaim  deeds,  in  no  better  position  than  grantors,  as  against 
those  in  possession;  Steele  v.  Sioux  Valley  Bank,  79  Iowa,  346,  18  Am. 
St  Eep.  "375,  7  L.  R.  A.  526,  44  N.  W.  566,  holding  quitclaim  deed  in- 
ferior to  prior  unrecorded  bond  for  deed ;  Johnson  v.  Williams,  37  Kan. 
181, 1  Am.  St.  Rep.  245,  14  Pac.  538,  holding  one  who  holds  by  quitclaim 
not  bona  fide  purchaser  as  to  prior  discoverable  equities ;  Nash  v.  Bean, 
74  Me.  343,  holding  release  conveyed  no  title  where  grantor  had  none, 
although  recorded  before  prior  deed;  Battershall  v.  Stephens,  34  Mich. 
74,  holding  purchaser  buying  dubious  title,  as  speculation,  could  not 
defeat  prior  unrecorded  deed;  Beakley  v.  Robert,  120  Mich.  209,  79 
X.  W.  193,  and  Marshall  v.  Roberts,  18  Minn.  408,  10  Am.  Rep.  203, 
holding  quitclaim  deed,  recorded,  inferior  to  prior  unrecorded  deed; 
Mann  v.  Best,  62  Mo.  497,  holding  title  by  quitclaim  deed  subject  to  be 
set  aside  by  reason  of  fraud  of  grantor;  Sharp  v.  Cheatham,  88  Mo. 
510,  holding  purchaser  under  quitclaim  charged  with  notice  of  equitable 
easements;  McAdow  v.  Black,  6  Mont.  608,  13  Pac.  381,  holding  pur- 
chaser at  execution  sale  not  a  bona  fide  purchaser  entitled  to  notice; 
Bradt  v.  Church,  110  N.  Y.  546,  18  N.  E.  360,  holding  grantee  could 
take  no  more  than  grantor's  leasehold  interest;  Baker  v.  Woodward, 
12  Or.  11,  6  Pac.  178,  holding  quitclaim  deed  passed  estate  subject  to 
prior  equities  of  original  patentee;  Aultman  v.  Utsey,  34  S.  C.  572, 
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13  S.  E.  852,  holding  grantee,  under  quitclaim,  charged  with  constructive 
notice  of  fraud ;  Fletcher  v.  Ellison,  1  Posey,  670,  holding  title  of  pur- 
chaser at  bankrupt  sale  inferior  to  prior  unrecorded  deed;  Lewis 
v.  Lichty,  3  Wash.  224,  28  Am.  St.  Rep.  33,  28  Pac.  360,  where  purchaser 
of  quitclaim  deed  had  full  notice  of  prior  claims;  Martin  v.  Morris, 
62  Wis.  428,  22  N.  W.  530,  holding  quitclaim  conveyed  only  one-half 
undivided  interest,  grantee  being  charged  with  constructive  notice  of 
prior  conveyance;  Barclift  v.  Lillie,  82  Ala.  320,  2  South.  121,  holding 
quitclaim  deed  cut  off  equity  of  a  prior  grantor;  Miller  v.  Wolf,  63 
Iowa,  238,  18  N.  W.  892,  holding  verdict  without  judgment  created  no 
lien  and  plaintiff's  title  under  quitclaim  good;  Gress  v.  Evans,  1  Dak. 
384,  46  N.  W.  1134,  holding  holder  of  quitclaim  deed  charged  with  other 
constructive  notice  of  prior  conveyance;  Hentig  v.  Redden,  35  Kan. 
475,  11  Pac.  401,  holding  owner  of  quitclaim  better  entitled  than  one 
claiming  under  invalid  tax  deed. 

Questioned  in  United  States  v.  California  etc.  Co.,  148  U.  S.  45,  37 
L.  Ed.  361, 13  Sup.  Ct.  463  (affirming  49  Fed.  504, 1  C.  C.  A.  330),  hold- 
ing grantee  tracing  title  through  quitclaim  deed  protected  from  prior 
defect. 

Distinguished  in  Boynton  v.  Haggart,  120  Fed.  822,  57  C.  C.  A.  301, 
holding  under  recent  decisions  innocent  purchaser  under  quitclaim 
deed  may  acquire  title  against  prior  unrecorded  deed;  Southern  Ry. 
Co.  v.  Carroll,  86  S.  C.  60,  138  Am.  St.  Rep.  1017,  67  S.  E.  4,  holding- 
railroad  purchasing  right  of  way  from  one  holding  adversely  for  twenty 
years  is  purchaser  without  notice  of  unrecorded  deed ;  Martin  v.  Rags- 
dale,  71  S.  C.  77,  50  S.  E.  674,  fact  that  land  conveyed  by  several  quit- 
claim deeds,  where  last  two  grantors  held  under  warranty  deeds,  does 
not  affect  bona  fide  purchaser,  where  inquiry  under  record  facts'  would 
not  have  discovered  facts  relied  on  to  defeat  his  title ;  Griswold  v.  Bragg-, 
19  Blatchf.  97,  6  Fed.  346,  holding  grantee,  by  virtue  of  State  statute, 
entitled  to  value  of  improvements  made  in  good  faith,  under  title  de- 
rived by  quitclaim  deed;  Chrisman  v.  Hay,  43  Fed.  553,  holding  under 
Iowa  statute  grantee  not  charged  with  notice  of  vendor's  lien  not  re- 
served in  writing  and  recorded. 

Limited  in  White  v.  McGarry,  2  Flipp.  574,  47  Fed.  421,  holding 
grantee  under  quitclaim  better  entitled  than  holder  of  unrecorded  mort- 
gage; Wilhelm  v.  Wilken,  149  N.  Y.  451,  52  Am.  St.  Rep.  745,  32 
L.  R.  A.  372,  44  N.  E.  83,  holding  recorded  quitclaim  deed  superior  to 
prior  unrecorded  conveyance. 

Denied  in  Chapman  v.  Sims,  53  Miss.  165,  167,  holding  quitclaim  deed 
as  effectual  to  convey  title  as  one  with  general  warranty,  and  grantee 
not  put  upon  inquiry;  Ellison  v.  Torpin,  44  W.  Va.  432,  446,  30  S.  E. 
189,  195,  holding  contra;  Fox  v.  Hall,  74  Mo.  316,  41  Am.  Rep.  316,  and 
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Schott  v.  Dosh,  49  Neb.  194,  59  Am.  St.  Rep.  537,  68  N.  W.  349,  holding 
grantee  for  value  in  quitclaim  deed  better  entitled  than  holder  of  un- 
recorded deed. 

Quitclaim  deeds.    Note,  53  Am.  Rep.  751. 

Effect  of  on  quitclaim  deed  on  prior  unrecorded  deed.    Note,  25 
Am.  Dec.  165. 

Effect  of  quitclaim  in  otherwise  perfect  record  title.    Note,   29 
L.  R.  A.  39. 

What  interest  and  rights  of  grantor  pass  by  quitclaim  deed.    Note, 
Ann.  Gas.  1913C,  364. 

Knowledge  of  counsel  is  notice  to  client. 
Approved  in  Goodenough  v.  Warren,  5  Sawy.  502,  Fed.  Cas.  5534, 
holding  purchaser  of  land  chargeable  with  knowledge  of  agent  as  to 
prior  deed;  Consolidated  Tank  Line  Co.  v.  Kansas  City  Varnish  Co.,  45 
Fed.  16,  holding  corporation  charged  with  knowledge  of  its  attorney  in 
drawing  fraudulent  deed  of  trust  for  its  benefit;  Noble  v.  Moses,  81 
Ala.  545,  60  Am.  Rep.  188,  1  South.  228,  holding  parties  charged  with 
knowledge  of  fiduciary  relations  of  father  and  daughter  in  particular 
ease;  Walker  v.  Schreiber,  47  Iowa,  533,  holding  client  charged  with 
knowledge  of  his  attorney  that  one  claimed  interest  in  note  and  mort- 
gage; Presstman  v.  Mason,  68  Md.  92,  11  Atl.  767,  imputing  parties 
with  knowledge  of  counsel  as  to  irregularities  in  proceedings  before 
decree;  Ross  v.  Chicago  etc.  B.  B.  Co.,  55  Iowa,  696,  8  N.  W.  646, 
arguendo. 

Notice  to  attorney  as  notice  to  client.    Note,  57  Am.  St.  Rep.  918. 

If  property  is  tortiously  taken  or  converted,  tort-feasor  may  be  sued 
in  trespass  or  trover,  or  injured  party  may  waive  tort  and  sue  in  assumpsit. 
Approved  in  Mills  v.  United  States,  46  Fed.  748,  12  L.  B.  A.  681. 
holding  government  committed  no  tort  in  diverting  watercourse. 

Defendant  cannot  set  up  tort  to  defeat  action  in  assumpsit,  and  re- 
covery of  judgment  will  bar  further  action  ez  delicto  by  plaintiff. 

Approved  in  Noyes  v.  Edgerly,  71  N.  H.  504,  53  Atl.  313,  holding 
action  against  sheriff  for  forfeiture  not  depriving  plaintiff  of  action 
for  false  imprisonment;  Farmers'  Loan  etc.  Co.  v.  Toledo  etc.  R.  R. 
Co.,  54  Fed.  766,  4  C.  C.  A.  461,  holding  party  bound  by  election  to  take 
personal  judgment  in  place  of  accepting  specific  shares. 

If  property  converted  assumes  altered  forms,  owner  may  roilow  it  as 
far  aa  he  can  trace  it  and  sue  at  law  for  substituted  property,  or  hold 
wrongdoer  for  damages. 

Approved  in  United  States  v.  Carter,  172  Fed.  14,  96  C.  C.  A.  587, 
holding  where  expenditures  have  been  made  from  mingled  funds,  they 
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must  be  charged  against  individual  property  of  trustee;  Hutchinson  v. 
Le  Roy,  113  Fed.  207,  208,  51  C.  C.  A.  159,  allowing  recovery  by  pledgor 
from  trustee  of  proceeds  received  from  sale  of  pledged  stock;  Small  v. 
Hockinsmith,  158  Ala.  238,  48  South.  542,  holding  remainder  estate, 
conditioned  on  life  of  life  tenant,  cannot  be  alienated  during  latter 's  life; 
Clark  v.  Morris,  88  Kan.  756,  129  Pac.  1196,  holding  where  land,  deeded 
as  mortgage,  is  sold  by  grantee,  measure  of  damages  is  value  of  land  at 
time  tender  is  made;  Linthicum  v.  Washington  etc.  Elec.  R.  Co.,  124 
Md.  269,  92  Atl.  919,  holding  where  suit  in  equity  is  brought  against 
railroad  company  for  failure  to  establish  crossing,  court  must  assess 
damages;  United  States  v.  State  Nat.  Bank,  96  U.  S.  35,  24  L.  Ed.  648, 
allowing  recovery  from  the  United  States  for  moneys  fraudulently 
obtained  by  its  agent;  M'Clellan  v.  Pyeatt,  66  Fed.  847,  14  C.  C.  A.  140, 
directing  improvements  to  be  sold  which  were  made  from  the  proceeds 
of  trust  property  wrongfully  sold;  McEachin  v.  Stewart,  106  N.  C. 
343,  11  S.  E.  277,  holding  cestui  que  trust  could  follow'  funds  used  to 
release  mortgage  on  land. 

When  trustee  lias  abused  his  trust,  cestui  qua  trust  lias  option  to  take 
original  or  substituted  property,  and  if  either  has  passed  to  bona  fide  pur- 
chaser, then  its  value  in  money. 

Approved  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed.  657, 
66  C.  C.  A.  581,  upholding  equity  jurisdiction  over  suit  by  government 
to  ascertain  what  portion  of  lands  erroneously  patented  to  railroad 
have  been  sold  to  bona  fide  purchasers  and  for  cancellation  of  lands 
not  so  disposed  of,  and  for  accounting;  Partee  v.  Thomas,  11  Fed.  773, 
sustaining  action  by  cestui  que  trust  under  a  will  to  recover  possesion 
of  property;  Dow  v.  Berry,  18  Fed.  125,  holding  complainant  entitled 
to  recover  specific  substituted  property  in  form  of  notes  and  securities; 
M'Clellan  v.  Pyeatt,  66  Fed.  847,  14  C.  C.  A.  140,  directing  improve- 
ments to  be  sold  which  were  made  by  conversion  of  trust  property; 
Glenn  v.  Glenn,  47  Ala.  210,  holding  wife  entitled  to  property  pur- 
chased by  trustee  with  trust  funds;  Atkinson  v.  Ward,  47  Ark.  539, 
2  S.  W.  79,  holding  trustee  liable  for  converting  trust  fund  into  a  house 
on  his  own  land;  Henninger  v.  Heald,  52  N.  J.  Eq.  440,  29  Atl.  194, 
holding  purchaser  of  land  under  corrupt  agreement  liable  as  trustee; 
Meehan  v.  Forrester,  52  N.  Y.  281,  holding  one  wrongfully  conveying 
land  liable  to  return  proceeds  or  to  account  for  its  value;  McEachin 
v.  Stewart,  106  N.  C.  343,  11  S.  E.  277,  holding  land  might  be  charged 
where  mortgage  upon  it  was  fraudulently  released  with  trust  funds; 
Burwell  v.  Burwell,  78  Va.  582,  holding  guardian  liable  to  respond  in 
money  for  conversion  of  ward's  property;  Slaughter  v.  Glenn,  98  U.  S. 
245,  25  L.  Ed.  123,  and  Central  Nat.  Bank  of  Baltimore  v.  Connecticut 
Mut.  Life  Ins.  Co.,  104  U.  S.  70,  26  L.  Ed.  700,  holding  bank  chargeable 
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with  notice  of  nature  of  funds  on  deposit  by  insurance  agent;  Hamilton 
v.  Dooly,  15  Utah,  303,  49  Pac.  776,  arguendo;  Sackett  v.  Rumbaugh, 
45  Fed.  37,  holding  trustee  has  right  in  equity  to  have  a  trust  fund 
restored  and  trust  deed  re-executed. 

Distinguished  in  Smith  v.  American  Nat.  Bk.,  89  Fed.  840,  32  C.  C.  A. 
36*8,  holding  cestui  que  trust  could  not  sue  innocent  purchaser  at  law 
ioi  conversion  of  trust  funds. 

Title  to  deposit  in  fiduciary  capacity.    Note,  42  Am.  Rep.  169. 

Parties  seeking  specific  performance  are  sometimes  remitted  to  court  of 
law,  but  not  unless  remedy  will  be  as  effectual  and  complete  as  in  equity. 

Approved  in  Mutual  Life  Ins.  Co.  y.  Blair,  130  Fed.  976,  granting 
specific  performance  where  life  policy  provided  that  on  assured 's  death 
settlement  should  be  had  by  issuance  of  annuity  policy;  Plummer  v, 
Connecticut  etc.  Ins.  Co.,  1  Holmes,  270,  Fed.  Cas.  11,232,  allowing  bill 
in  equity  where  remedy  at  law  involved  multiplicity  of  suits  and  im- 
practicable computations ;  Partee  v.  Thomas,  11  Fed.  773,  holding  equity 
had  jurisdiction  of  bill  by  cestui  que  trust  out  of  possession  to  enforce 
aeration  of  trust;  Gowdy  v.  Qrenn,  69  Fed.  866,  denying  equitable 
relief  sought  by  bill  to  restrain  registering  officer  from  discharging  any 
of  his  duties;  Bumgardner  v.  Leavitt,  35  W.  Va.  204,  13  S.  E.  70,  hold- 
ing equity  properly  enforced  contract  for  sale  of  stock  where  remedy 
at  law  would  have  been  inadequate. 

Where  trustee,  guilty  of  improperly  converting  trust  funds  into  realty, 
has  died,  equity  cannot  decree  conveyance  of  such  real  estate  when  neces- 
sary residuary  devisees  are  not  before  the  court;  but  the  legal  representa- 
tives being  present,  the  proper  course  is  to  give  money  judgment  against 
them,  embracing  value  of  property. 

Approved  in  Mooney  v.  Byrne,  163  N.  Y.  96,  97,  57  N.  E.  166,  award- 
ing judgment  of  redemption  in  money  for  redemption  in  land,  land  held 
by  bona  fide  purchaser;  McPike  v.  Wells,  54  Miss.  156,, holding  intestate 
not  bound  by  decree  in  case  to  which  he  was  not  a  party. 

11  WalL  238-243,  20  L.  Ed.  114,  THE  FANNIE. 

Steamer  approaching  schooner  is  bound  to  keep  out  of  the  way,  and' 
give  latter  unobstructed  passage;  and  if  schooner  performs  her  duty  of 
keeping  her  course,  steamer  is  liable  for  collision. 

Approved  in  The  Greystoke  Castle,  199  Fed.  525,  holding  steamer 
liable  for  overtaking  and  running  down  tug ;  The  Philadelphia,  199  Fed. 
303,  holding  tug  liable  in  damages  for  failing  to  reverse  engine  when 
collision  imminent;  The  Anna  W.,  181  Fed.  607,  608,  holding  tug  liable 
in  damages  where  it  failed  to  allow  for  tide  swinging  its  tow ;  Brigham 
r.  Luckenbach,  140  Fed.  333,  holding  tug  liable  for  collision  with  steamer 
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caused  by  jamming  of  wheel  where  it  would  not  have  happened  if  proper 
lookout  kept;  The  W.  G.  Mason,  131  Fed.  635,  determining  liability  for 
stranding  of  tow  in  charge  of  two  tugs;  The  Richmond,  114  Fed.  210, 
applying  rule,  sailing  vessel  keeping  course  with  lights  burning;  The 
North  Star,  108  Fed.  445,  holding  steamer  "North  Star"  liable,  steamer 
"Siemens"  failing  under  circumstances  demanding  it  to  change  course; 
Squires  v.  Parker,  101  Fed.  844,  42  C.  C.  A.  51,  applying  rule  where 
sailing  vessel  kept  course  though  signaled  to  change  it;  Vernon  v. 
International  S.  S.  Co.,  79  Wash.  26,  139  Pac.  646,  holding  where  steam- 
ers are  about  to  cross  in  fog,  both  must  stop  to  determine  respective 
courses;  City  of  Marinette  v.  Goodrich  Transit  Co.,  153  Wis.  95,  140 
N.  W.  1095,  holding  where  lights  are  missing  on  city  bridge,  city  must 
show  collision  Was  not  direct  result  thereof;  The  Lucille,  15  Wall.  679, 
21  L.  Ed.  248,  holding  steamer  approaching  schooner  in  nearly  parallel 
line  liable  for  loss  by  collision;  The  Golden  Grove,  13  Fed.  688,  holding 
steamer  liable  for  collision  with  sailing  vessel  where  they  were  attempt- 
ing to  cross  each  other's  paths;  The  Py mouth,  26  Fed.  880,  holding 
sailing  boat  at  fault  for  changing  its  course;  The  Oregon,  27  Fed.  752, 
holding  both  vessels  at  fault,  schooner  not  having  exhibited  torch;  The 
Iron  Chief,  63  Fed.  290,  11  C.  C.  A.  196,  applying  presumption  that 
steamer  is  guilty  of  negligence  in  colliding  with  schooner;  The  Captain 
Weber,  89  Fed.  960,  32  C.  C.  A.  452,  holding  steamer  at  fault  for 
collision  with  sloop;  Bill  v.  Smith,  39  Conn.  211,  holding  propeller  liable 
for  damage  caused  to  dredger  at  anchor;  Lord  v.  Hazeltine,  67  Me.  403, 
holding  evidence  convincing  that  schooner  kept  her  course;  Mailler  v. 
Express  Propeller  Line,  61  N.  T.  316,  holding  steamer  propeller  liable 
for  collision. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Rep. 
49. 

Duty  of  steamer  to  keep  out  of  way  of  sailing  vessel.  Note,  75  Am. 
Dec.  603. 

Want  of  proper  lookout  can  make  no  difference  when  it  in  no  way  con- 
tributed to  disaster. 

Approved  in  The  Pocomoke,  150  Fed.  197,  holding  launch  not  liable 
for  daytime  collision  for  failure  to  have  lookout  other  than  navigator; 
The  Fannie  Hayden,  137  Fed.  283,  284,  schooner  at  fault  where  only  two 
men  on  deck  were  furling  sail,  though  privileged  vessel  had  no  proper 
lookout;  The  Nettie  Quill,  124  Fed.  671,  exonerating  steamer  towing 
barge,  mate  properly  stationed  as  lookout  and  all  precautions  taken  to 
avoid  obstruction;  The  Annie  Lindsley,  104  U.  S.  191,  26  L.  Ed.  719, 
where  cause  of  collision  jwas  held  to  be  fault  of  brig  in  starboarding 
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helm;  The  Nacoochee,  137  U.  S.  341,  34  L.  Ed.  691,  11  Sup.  Ct.  126, 
where  fog  was  too  dense  for  lookout  to  have  seen  steamer  first;  The 
Blue  Jacket,  144  U.  S.  360,  36  L.  Ed.  478,  12  Sup.  Ct.  718,  where  colli- 
sion  was  due  to  fault  of  sailing  vessel  and  lookout  on  tug  was  of  no 
avail;  The  Canima,  23  Blatchf.  166,  32  Fed.  304,  holding  absence  of 
captain  and  crew  from  boat  moored  at  pier  did  not  contribute  to  colli- 
sion; Higbee  v.  The  Nipoti  Accame,  12  Fed.  Cas.  126,  holding  question 
of  lookout  immaterial  in  collision  between  two  sailing  vessels;  The 
George  Murray,  22  Fed.  122,  holding  that  lookout  could  have  been  of 
no  service  on  schooner  and  latter  not  liable ;  The  Havana,  54  Fed.  413, 
holding*  want  of  competent  lookout  immaterial  where  schooner  kept  her 
course  on  clear  day ;  Lord  v.  Hazeltine,  67  Me.  403,  holding  question  of 
proper  lookout  immaterial ;  The  Excelsior,  12  Fed.  201,  holding  absence 
of  proper  lookout  on  schooner  contributed  to  loss  by  collision ;  M  'Cabe 
v.  Old  Dominion  S.  S.  Co.,  31  Fed.  240,  holding  that  lookout  forward 
might  have  prevented  collision  and  schooner  therefore  at  fault. 

11  Wan.  244-256,  20  I*.  Ed!  86,  LEVY  v.  STEWART. 

Statutes  of  limitation  exist  in  all  the  States,  and  are  regarded  as  stat- 
utes of  repose  and  presume  claims  extinguished  if  not  litigated  in  proper 
forum  within  prescribed  time. 

Approved  in  American  Tobacco  Co.  v.  People 's  Tobacco  Co.,  204  Fed. 
61, 122  C.  C.  A.  372,  holding  time  for  action  on  account  of  conspiracy 
under  anti-trust  law  does  not  commence  to  run  until  discovery  of  con- 
spiracy; Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins.  Co.,  140  Fed.  724, 
conduct  of  insurance  company  inducing  delay  in  bringing  suit  beyond 
time  limit  in  poliey  for  stated  purpose  of  investigating  claim  suspends 
operation  of  time  limit;  In  re  Cornwall,  9  Blatchf.  127,  Fed.  Cas.  3250, 
holding  one  whose  claim  is  barred  by  statute  cannot  petition  to  have 
his  debtor  declared  bankrupt;  Andrae  v.  Redfield,  12  Blatchf.  411,  Fed. 
Cas.  367,  where  court  of  equity  refused  to  annul  statute  on  ground  that 
it  was  waived ;  In  re  Eldridge,  2  Hughes,.  257,  Fed.  Cas.  4331,  holding 
Federal  bankruptcy  court  will  respect  State  statutes  of  limitation. 

Statutes  of  limitation  generally  do  not  cease  to  run  where  a  first  suit 
ifl  abated  or  discontinued  and  a  second  begun. 

Approved  in  Harrison  v.  Meyer,  92  U.  S.  115,  23  L.  Ed.  607,  prior  suit 
filed  and  abandoned  caused  no  interruption. 

Proclamations  of  President  marked  beginning  and  end  of  the  Civil  War. 

Approved  in  United  States  v.  One  Thousand  etc.  Cotton,  27  Fed.  Cas. 
328,  holding  Congress  and  executive  department  determined  when  war 
wis  at  end. 
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Statutes  of  limitation  were  suspended  during  time  of  Rebellion,  and 
rule  applies  to  actions  founded  on  bills  and  notes. 

Approved  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  576,  holding 
telephone  companies  do  not  come  under  head  of  telegraph  companies, 
so  as  to  enjoy  privileges  of  right  of  way  over  public  lands,  under  Fed- 
eral statute;  Caperton  v.  Bowyer,  14  Wall.  236,  20  L.  Ed.  884,  action  for 
false  imprisonment  limited  by  Virginia  code  to  one  year;  Ross  v.  Jones, 
22  Wall.  587,  22  L.  Ed.  733,  applying  rule  as  to  controversy  between 
citizens  of  Confederate  States;  Metropolitan  Nat.  Bank  v.  Gordon,  28 
Ark.  117,  action  on  contract;  Jones  v.  Johnson.  28  Ark.  233,  suit  in 
equity  to  recover  land;  Selden  v.  Preston,  11  Bush,  204,  action  on  note 
between  citizens  of  both  sides  in  Civil  War;  Aby  v.  Brigham,  -28  La. 
Ann.  841,  action  for  money  advanced  and  commissions;  Ahnert  v.  Zann, 
40  Wis.  629,  holding  rule  applied  as  to  citizens  of  Wisconsin  and  Louisi- 
ana so  long  only  as  States  were  in  possession  of  hostile  forces;  Bauser- 
man  v.  Blunt,  147  U.  S.  654,  87  L.  Ed.  319,  13  Sup.  Ct.  469,  and  Brock- 
way  v.  Oswego,  40  Fed.  615,  both  arguendo. 

Distinguished  in  Harrison  v.^Myer,  92  U.  S.  115,  23  L.  Ed.  607,  hold- 
ing rule  did  not  apply  as  to  citizens  of  same  State,  under  control  of 
United  States,  during  war;  Mayo  v.  Cartwright,  30  Ark.  414,  holding 
exception  did  not  extend  to  -interrupt  adverse  possession,  as  against 
trustee  of  personal  trust;  McKinzie  v.  Hill,  51  Mo.  307,  11  Am.  Rep. 
453,  holding  Rebellion  did  not  stop  running  of  statute  as  to  action  on 
note  between  residents  of  same  county  in  Missouri. 

Absence  as  suspending  statute  of  limitations.  Note,  13  Am.  Dec. 
370,  372. 

State  decisions  not  founded  upon  any  express  enactment  are  not  obliga- 
tory upon  Federal  courts  when  reasons  assigned  are  not  satisfactory. 

Approved  in  Murray  v.  Chicago  etc.  R.  R.  Co.,  92  Fed.  871,  35  C.  C.  A. 
62,  holding  State  decisions  not  binding  as  to  construction  of  statute  of 
limitations,  according  to  rules  of  common  law. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  423. 

Where  debt  has  not  been  confiscated  during  war,  right  to  sue  revives 
with  peace  restored,  and  both  remedy  and  right  are  returned  to  creditor. 

Approved  in  Hubbard  v.  Matthews,  54  N.  T.  49,  13  Am.  Rep.  566, 
holding  dissolution  of  partnership  by  force  of  war  did  not  change  prior 
contract  of  indorsement  by  firm. 
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11  WaH  256-259,  20  I*.  Ed.  79,  GABNBTT  v.  UNITED  STATES. 

Supreme  Court  can  only  examine  proceedings  of  District  Court  of  Dis- 
trict of  Columbia  after  revision  by  Supreme  Court  of  District,  and  then  only 
In  connection  with  action  of  higher  court. 

Approved  in  McVeigh  v.  United  States,  11  Wall.  266,  20  L.  Ed.  81, 
Tyler  v.  Defrees,  11  Wall.  344,  20  L.  Ed.  163,  and  The  Confiscation 
Cases,  1  Woods,  225,  229,  Fed.  Cas.  3097,  all  applying  rule  in  actions 
under  confiscation  acts. 

11  Wall.  259-268,  20  I*.  Ed.  80,  McVEIGH  ▼.  UNITED  STATES. 

After  decree  pro  conf esso,  defendant  occupies  same  relation  to  record 
ai  defendant  against  whom  judgment  by  default  is  taken. 

Approved  in  Estate  of  Davis,  151  Cal.  328,  86  Pac.  187,  holding  after 
person  is  determined  not  to  be  an  heir,  no  prejudice  results  from  dis- 
missal of  petition  for  distribution;  Walter  Cabinet  Co.  v.  Russell,  250 
HI.  421,  95  N.  E.  464,  holding  where  defendant  sets  off  commission  for 
sales,  plaintiff  can  be  compelled  to  produce  only  the  books  containing 
defendant's  entries. 

Distinguished  in  Lawson  v.  Black  Diamond  Coal  Min.  Co.,  44  Wash. 
32, 86  Pac.  1121,  holding  statute  striking  complaint  from  files  for  failure 
to  answer  interrogatories  does  not  intend  judgment  for  defendant; 
Trough  v.  Trough,  59  W.  Va.  469, 115  Am.  St.  Rep.  940,  8  Ann.  Cas.  837, 
4  L.  R.  A.  (N.  S.)  1185,  53  S.  E.  632,  holding  court  cannot  refuse  de- 
fendant in  divorce,  right  to  defend  on  account  of  failure  to  pay  alimony 
pendente  lite. 

Constitutionality  of  statutes  authorizing  judgment  without  notice. 
Note,  48  Am.  Dec.  270. 

Alien  enemy  assailed  in  the  courts  is  entitled  to  all  defenses,  and  may 
me  out  writ  of  error  in  action  for  forfeiture  of  his  goods  under  confiscation 

acts. 

Approved  in  Watts,  Watts  &  Co.  v.  Unione  Austriaea  Di  Navigazione, 
224  Fed.  193,  holding  it  discretionary  with  Federal  court  as  to  whether 
it  will  hear  suit  between  citizens  of  two  nations  at  war ;  Barber  v.  In- 
ternational Co.,  74  Conn.  658,  92  Am.  St.  Rep.  250,  51  Atl.  859,  denying 
authority  empowering  receivers  to  employ  counsel  to  represent  company 
defendant,  receiver  plaintiff;  Keele  v.  Keele,  118  Mo.  App.  275,  94  S.  W. 
780,  heir  whose  application  to  be  heard  in  opposition  to  allowance  of 
claim  against  decedent's  estate  may,  under  Rev.  Stats.  1899,  §  214,  move 
to  vacate  order  allowing  claim;  Scott  v.  Day-Bristol  etc.  Min.  Co.,  37 
Nev.  304, 142  Pac.  626,  holding  legislature  cannot  refuse  right  to  foreign 
corporation  to  defend  taking  of  its  property,  even  though  it  has  not 
performed  prescribed  conditions;  Compagnie  Universelle  de  Telegraphic 
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v.  United  States  Service  Corp.,  84  N.  J.  Eq.  610,  95  Ati.  189,  upholding 
right  of  French  company  to  sue  German  company  for  specific  perform- 
ance of  contract  entered  into  before  war  between  the  two  nations ;  Youst 
v.  Willis,  5  OkL  416,  49  Pac.  1014,  upholding  act  of  1895,  providing  for 
entry  of  judgment  on  appeal  bond  on  motion  and  notice,  when  applied 
to  appeal  bond  executed  prior  to  passage  of  act;  dissenting  opinion  in 
Daniels  v.  Homer,  139  N.  C.  268,  3LR.A.  (N.  S.)  997,  51  S.  E.  1010, 
majority  upholding  Acts  1905,  c.  292,  regulating  fisheries  and  providing 
for  seizure  of  illegal  fish  nets;  Miller  v.  United  States,  11  Wall.  293, 
321,  20  L.  Ed.  141,  149,  entertaining  writ  in  proceeding  begun  under 
same  act;  Lasere  v.  Rochereau,  17  Wall.  438,  21  L.  Ed.  695,  directing 
proceedings  taken  against  Confederate,  without  opportunity  of  being 
heard,  to  be  vacated ;  Windor  v.  McVeigh,  93  U.  S.  277,  23  L.  Ed.  915, 
holding  sentence  of  confiscation  inoperative  where  claim  and  answer  of 
respondent  were  stricken  from  files ;  Ensminger  v.  Powers,  108  U.  S.  301, 
27  L.  Ed.  786,  2  Sup.  Ct.  651,  holding  decree  void  where  plaintiff  was 
denied  a  hearing  on  the  merits;  Hovey  v.  Elliott,  167  U.  S.  414,  42  L.  Ed. 
220,  17  Sup.  Ct.  843  (affirming  145  N.  Y.  140,  39  L.  R.  A.  462,  39  N.  E. 
844),  holding  error  to  strike  answer  from  files  to  punish  defendant  for 
*  contempt ;  The  Sas.  W.  French,  5  Hughes,  437,  13  Fed.  933,  holding  con- 
demnation proceedings  void  where  owner  was  not  before  the  court;  The 
Confiscation  Cases,  1  Woods,  225,  229,  230,  Fed.  Cas.  3097,  holding  writ 
of  error  proper  remedy  to  review  Confiscation  Cases;  Henry  v.  Carson, 
96  Ind.  423,  holding  judgment  void  where  answer  was  stricken  out 
because  there  was  no  affidavit  of  loyalty ;  Buford  v.  Speed,  11  Bush,  342, 
holding  alien  enemy  had  right  to  appear  in  suit  by  counsel  employed 
by  his  agent;  State  v.  New  Orleans,  42  La.  Ann..  98,  7  South.  676,  hold- 
ing defendants,  commanded  to  show  cause,  entitled  to  be  heard ;  M  'Nair 
v.  Toler,  21  Minn.  185,  holding  alien  enemy  might  employ  attorney  to 
defend  suit;  Fairfax  v.  Alexandria,  28  Gratt.  33,  34,  holding  decree  of 
confiscation  void  where  defendant  was  not  allowed  to  appear;  Boggs  v. 
Commonwealth,  76  Va.  999,  holding  confiscation  of  vessel  void  where 
owners  were  denied  a  hearing;  Dorr  v.  Rohr,  83  Va.  362,  3  Am.  St.  Rep. 
108,  holding  publication  of  notice  in  Virginia,  during  the  war,  could 
not  bind  citizen  of  New  York;  Baltimore  etc.  R.  R.  Co.  v.  Pittsburgh 
etc.  R.  R.  Co.,  17  W.  Va.  835,  holding  owner  of  land  entitled  to  notieo 
of  application  for  appropriation  of  his  land  to  public  use;  Grinnan  v. 
Edwards,  21  W.  Va.  362,  and  Haymond  v.  Camden,  22  W.  Va.  200,  202, 
203,  holding  decree  void  rendered  against  defendant  while  within  Con- 
federate lines;  Fowler  v.  Lewis,  36  W.  Va.  138,  14  S.  E.  456,  holding 
error  to  make  decree  without  allowing  defense  and  while  controversy 
was  pending  on  appeal;  Schiltz  v.  Roenitz,  86  Wis.  40,  39  Am.  St.  Rep. 
876,  21  L.  R.  A.  486,  56  N.  W.  196,  holding  court  could  not  order  adop- 
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tion  of  child  without  notice  to  parents;  Seymour  v.  Bailey,  66  111.  297, 
301,  holding  that  defendant,  though  an  alien  enemy,  had  opportunity  to 
defend  snit ;  Pasteur  v.  Lewis,  39  La.  Ann.  11, 1  South.  311,  holding  par- 
ties had  opportunity  to  answer  monition;  Micou  v.  Benjamin,  26  La. 
Ann.  719,  arguendo. 

Distinguished  in  Bennett  v.  Bennett,  16  Okl.  184,  83  Pac.  556,  up- 
holding default  divorce  decree  where  alimony  pendente  lite  not  paid  and 
defaulting  defendant  without  answering  asks  leave  to  defend  on  merits, 
which  leave  is  denied  unless  alimony  paid ;  University  v.  Finch,  18  Wall. 
Ill,  21  L.  Ed.  821,  holding  sale  under  deed  of  trust  valid,  although 
grantor,  at  time,  was  citizen  of  State  in  insurrection ;  The  Fred  M.  Law- 
rence, 94  Fed.  1018,  holding  answer  properly  stricken  out  and  default 
taken,  where,  in  action  in  rem  in  admiralty,  claimant  failed  to  furnish 
securities  as  ordered;  Selden  v.  Preston,  11  Bush,  200,  holding  alien 
enemy  could  not  he  sued  to  recover  debt  until  close  of  war,  and  statute 
of  limitations  was  suspended ;  Grigg  v.  Dalsheimer,  88  Va.  511,  13  S.  E. 
994,  where  defendant  had  appeared,  but  plea  was  a  nullity  for  want  of 
affidavit,  held  judgment  not  void.  ' 

Jurisdiction  over  foreigners  and  their  property.    Note,  76  Am.  Dec. 
667,  668. 

Actions  against  alien  enemies.    Note,  96  Am.  Dec.  624. 

Alien  enemies  as  litigants.    Note,  5  B.  R.  C.  592. 

Whatever  may  be  extent  of  disability  of  alien  enemy  to  sue  in  courts 
of  hostile  country,  it  is  clear  that  he  is  liable  to  be  sued. 

Approved  in  Merchants'  Admr.  v.  Shry,  116  Va.  443,  Ann.  Gas.  1916D, 
1203,  82  S.  £.  108,  holding  suit  in  tort  against  convict  for  wrongful 
killing,  must  be  brought  against  committee  representing  his  estate; 
Thomas  v.  Mahone,  9  Bush,  123,  Dorsey  v.  Thompson,  37  Md.  40,  and 
Dorsey  v.  Dorsey,  37  Md.  80,  11  Am.  Rep.  534,  all  holding  courts  of 
States  of  Federal  Union  had  jurisdiction  of  suits  against  such  of  their 
citizens  as  "joined  Confederacy;  De  Jarnett  v.  De  Giverville,  56  Mo.  447, 
holding  sale,  under  deed  of  trust,  valid,  although  grantor,  on  account 
of  war,  could  have  no  notice;  Rodgers  v.  Dibrell,  6  Lea,  80,  holding 
former  decree  valid  against  complainant,  whether  he  became  an  alien 
enemy  or  not;  Lee  v.  Rogers,  2  Sawy.  569,  Fed.  Cas.  8201,  holding  court 
had  jurisdiction  of  suit  by  alien  enemy  where  defendant  appeared  by 
counsel;  State  ex  rel.  Wilder  v.  Board  of  Liquidation  of  City  Debt, 
51  La.  Ann.  1852,  26  South.  680,  arguendo. 

Distinguished  in  Bennett  v.  Bennett,  16  Okl.  180,  83  Pac.  555,  uphold- 
ing default  divorce  decree  where  defendant  not  answering  was  denied 
leave  to  defend  on  merits  unless  alimony  order  complied  with. 
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Power  of  courts  to  strike  out  answers  sufficient  in  form  and  sub- 
stance to  present  valid  defenses.    Note,  115  Am.  St.  Rep.  951. 
Disabilities  of  person  in  contempt  of  court.    Note,  2  Ann.  Gas,  464. 

Miscellaneous.     Miscited  in  Hull  v.  Bank  of  Virginia,  14  W.  Va.  616. 

11  Wall.  268-331,  20  L.  Ed.  135,  MTLLEB.  v.  UNITED  STATES. 

Writ  of  error  may  be  sued  out  by  claimant,  though  an  alien  enemy, 
against  whom  there  has  been  a  decree  In  confiscation  proceedings. 

Approved  in  The  Confiscation  Cases,  1  Woods,  226,  Fed.  Cas.  3097, 
holding  proceedings  for  confiscation  proceedings  at  common  law  require 
jury  trial. 

In  revenue  and  admiralty  cases  In  rem,  seizure  Is  necessary  to  jurisdic- 
tion of  court,  and  law  provides  that  confiscation  proceedings  shall  conform 
as  near  as  may  be  to  those  in  admiralty  or  revenue  cases. 

Approved  in  In  re  Hughes,  170  Fed.  812,  holding  bankruptcy  court 
has  jurisdiction  in  rem  over  vessels,  and  has  priority  over  maritime  liens 
on  same;  Manley  v.  Park,  62  Kan.  561,  64  Pac.  31,  holding  in  action 
against  foreign  executor,  property  attached  may  be  sold  by  order  of 
court;  O'Neill  v.  Central  Leather  Co.,  87  N.  J.  L.  558,  94  Atl.  792,  hold- 
ing Federal  courts  have  no  jurisdiction  as  to  validity  of  assessment 
levied  by  General  Villa,  of  the  revolutionary  Mexican  forces;  Tyler  v. 
Defrees,  11  Wall.  344,  346,  20-  L.  Ed.  163,  164,  holding  seizure  of  land 
under  confiscation  acts  sufficient  to  give  court  jurisdiction;  The  Confis- 
cation Cases,  20  Wall.  104,  22  L.  Ed.  322,  holding  seizure  of  land  under 
condemnation,  and  sale  after  default,  regular  and  valid;  Daily  v.  Doe, 
3  Fed.  917,  holding  seizure  of  vessel  gave  jurisdiction  of  action  in  rem 
in  admiralty;  Brennan  v.  The  Anna  P.  Dorr,  4  Fed.  461,  holding  mere 
personal  service  of  writ  was  not  seizure  of  tug,  and  jurisdiction  in  admi- 
ralty did  not  adhere;  Gould  v.  Jacobson,  58  Mich.  292,  25  N.  W.  196, 
holding  return  failed  to  show  seizure  in  admiralty  case,  thus  defeating 
jurisdiction;  The  Confiscation  Cases,  1  Woods,  228,  Fed.  Ca^3097,  sus- 
taining proceedings  under  confiscation  acts;  The  Young  America,  30 
Fed.  791,  holding  mere  formal  arrest  of  vessel  sufficient  to  give  jurisdic- 
tion, but  not  to  defeat  jurisdiction  of  other  courts;  Gindele  v.  Corrigan, 
129  111.  586,  16  Am.  St.  Rep.  293,  22  N.  E.  516,  holding  State  court  had 
jurisdiction  of  marine  tort  and  proceeding  by  attachment  where  Federal 
jurisdiction  had  not  attached;  Pasteur  v.  Lewis,  39  La.  Ann.  9,  1  South. 
310,  holding  confiscation  proceedings  properly  brought  in  Circuit  Court 
as  action  at  law;  The  Oriental,  2  Flipp.  47,  Fed.  Cas.  10,570,  arguendo.  ' 

Judicial  seizure  of  stock  In  confiscation  cases,  made  by  service  of  writ 
on  vice-president  of  the  corporation,  la  sufficient  to  give  the  District  Court 
jurisdiction. 


269  MILLER  v.  UNITED  STATES.       11  Wall.  26&-331 

Approved  in  Brown  v.  Kennedy,  15  Wall.  599,  21  L.  Ed.  196,  hold- 
ing return  that  bond,  mortgage  and  credit  were  attached  established 
seizure  and  warranted  confiscation ;  Two  Hundred  Fifty  Tons  of  Salt,  5 
Fed.  217,  holding  attachment  of  goods  held  for  duties  by  service  of  writ 
sufficient  to  confer  admiralty  jurisdiction ;  Phoenix  Bank  v.  Risley,  111 
U.  S.  130,  28  K  Ed.  376,  4  Sup.  Ct.  324,  but  holding  marshal's  seizure 
of  certain  sum  of  money  in  bank,  to  confiscate  an  indebtedness  to  de- 
positor on  balance  of  accounts,  insufficient;  Ashley  v.  <juintard,  90  Fed. 
96,  arguendo. 

Distinguished  in  Pelham  v.  Way,  15  Wall.  201,  21  L.  Ed.  57,  holding 
marshal's  arrest  of  promissory  note  was  not  a  seizure  of  the  debt,  and 
damage  was  nominal;  Alexandria  v.  Fairfax,  95  U.  S.  778,  24  L.  Ed. 
584  (affirming  28  Gratt.  26,  30),  holding  service  on  auditor  of  city  insuffi- 
cient foundation  for  confiscation  of  bonds. 

Seizure,  under  order  of  President,  is  necessary  to  warrant  proceedings 
ia  rem  for  confiscation,  under  act  of  July  17,  1862. 

Approved  in  Pike  v.  Wassell,  94  U.  S.  712,  24  L.  Ed.  309,  holding  part 
of  property  not  seized  by  United  States  was  never  confiscated. 

Distinguished  in  Oakes  v.  United  States,  174  U.  S.  790,  43  L.  Ed.  1173, 
19  Sup.  Ct.  868,  holding  seizure  and  libel  of  vessel,  under  act  of  1861, 
valid  without  preliminary  order  of  President. 

Assertion  of  control,  with  present  power  and  intent  to  exercise  it,  is 
sufficient  seizure. 

Approved  in  Two  Hundred  Fifty  Tons  of  Salt,  6  Fed.  218,  holding, 
in  admiralty  case,  service  of  writ  on  collector,  who  was  holding  goods 
for  duties,  sufficient  seizure. 

Proceedings  in  court  of  record  are  presumed  to  be  regular.    Irregu- 
larity nay  be  shown  in  court  of  error,  but  burden  is  on  him  who  alleges  it. 

Approved  in  Copley  v.  Ball,  176  Fed.  689,  100  C.  C.  A.  234,  holding 

vhere  county  recorder  has  power  to  admit  wills  to  probate,  his  decisions 

cannot  be  collaterally  attacked;  Salisbury  v.  Sands,  2  Dill.  277,  Fed. 

Cas.  12,251,  holding  decree  of  foreclosure  in  territorial  court  not  void 

for  reason  of  defect  in  petition  or  in  service ;  Alexander  v.  Knox,  6 

Sawy.  60,  Fed.  Cas.  170,  holding  that  decree  was  duly  given  in  sufficient 

proceeding  where  it  might  have  been  given  in  either  of  two,  one  being 

illegal;  Bush  v.  Glover,  47  Ala.  174,  holding  former  judgment  valid, 

court  having  had  jurisdiction  of  parties  and  subject  matter;  Schneider 

v.  Ferguson,  77  Fed.  576,  14  S.  W.  155,  holding  return  of  sheriff  in 

another  suit  between  parties  conclusive  and  not  subject  to  collateral 

attack. 
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In  courts  of  limited  jurisdiction,  there  is  a  presumption  against  the 
jurisdiction,  but  when  that  appears  they  are  entitled  to  same  presumption 
in  favor  of  their  actions  as  other  courts. 

• 

Approved  in  New  Lamp  Chimney  Co.  v.  Ansonia  Brass  etc.  Co.,  91 
U.  S.  661,  23  L.  Ed.  339,  holding  decree  of  District  Court  could  not  be 
collaterally  impeached ;  Ex  parte  Cooper,  143  U.  S.  506,  36  L.  Ed.  243, 

12  Sup.  Ct.  462,  holding  that  upon  face  of  record  Alaska  District  Court 
clearly  had  jurisdiction  of  forfeiture  for  killing  seals,  etc. 

Effect  of  default  in  admiralty,  revenue  or  confiscation  cases  is  ordi- 
narily same  as  in  other  actions  at  law.  It  Is  a  virtual  confession,  and  no 
hearing  is  required. 

Approved  in  Dowdell  v.  United  States  District  Court,  139  Fed.  446, 
71  C.  C.  A.  288,  where  proceedings  for  limitation  of  liability  have  been 
terminated  by  final  decree,  court  cannot  reopen  proceedings  to  allow 
nonappearing  claimants  to  prove  claims;  The  Confiscation  Cases,  20 
Wall.  108,  111,  112,  22  L.  Ed.  322,  323,  324,  holding  default  established 
truth  of  averments  that  there  had  been  an  excessive  seizure  of  property 
of  rebel;  United  States  v.  The  Mollie,  2  Woods,  319,  Fed.  Cas.  15,795, 
holding  in  admiralty  case,  court  should  be  governed  by  its  discretion, 
whether  to  require  proofs  or  not  after  default;  Rostron  v.  The  Water 
Witch,  44  Fed.  96,  holding  default  of  owner  of  vessel  equivalent  to  ad- 
mission of  lien  of  libelants  at  that  time;  Briggs  v.  Taylor,  84  Fed.  683 
28  C.  C.  A.  518,  and  Cape  Fear  Towing  etc.  Co.  v.  Pearsall,  90  Fed.  438, 
33  C.  C.  A.  161,  affirming  judgment  pro  confesso  in  libel  for  recovery 
of  vessel. 

Distinguished  in  The  Lopez,  43  Fed.  96,  holding  in  admiralty  suit  ex 
contractu  court'  must  proceed  after  decree  pro  confesso  to  ascertain  sum 
to  be  decreed. 

After  default  there  Is  no  issue  of  fact  requiring  intervention  of  jury. 
Approved  in  Pasteur  v.  Lewis,  39  La.  Ann.  10,  1  South.  311,  holding 
failure  to  order  jury  in  default  case  under  act  of  1861  not  fatal  defect ; 
The  Confiscation  Cases,  1  Woods,  229,  Fed.  Cas.  3097,  arguendo. 

Power  of  Congress  to  declare  war  involves  power  to  prosecute  it  by 
all  means  and  in  any  manner  in  which  war  may  be  legitimately  prosecuted, 
and  includes  power  to  confiscate  all  property  of  enemy. 

Approved  in  Herrera  v.  United  States,  222  U.  S.  572,  56  L.  Ed.  820, 
32  Sup.  Ct.  179,  refusing  to  allow  claim  for  use  of  vessel  found  in 
Santiago  harbor;  Juragua  Iron  Co.  v.  United  States,  2i2  U.  S.  306, 
53  L.  Ed.  523,  29  Sup.  Ct.  385,  refusing  to  allow  claim  against  United 
States  for  destruction  of  property  in  war  against  Spain;  Springer  v. 
United  States,  102  U.  S.  594,  26  L.  Ed.  256,  holding  property  distrained 
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^  sold  to  pay  income  tax  taken  by  due  process  of  law ;  Kirk  v.  Lynd, 
1M  V.  S.  316,  27  L.  Ed.  193,  1  Sup.  Ct.  297,  holding  purchaser  of  real 
estate  condemned  under  confiscation  act  of  1861  takes  the  fee ;  The  Con- 
fiscation Cases,  1  Woods,  228,  Fed.  Cas.  3097,  where  court  disposes  of 
eases  under  confiscation  acts;  Opinion  of  the  Justices,  66  N.  H.  632,  33 
Atl.  1078,  holding  property  taken  for  public  use  could  not  be  taken  for 
less  than  its  value;  State  v.  United  States  etc.  Express  Co.,  60  N.  H. 
255,  holding  a  railroad  express  tax  unconstitutional. 

Distinguished  in  Ex  parte  McDonald,  49  Mont.  475,  Ann.  Oas.  19 16 A, 
1166,  L.  B.  A.  1915B,  988,  143  Pac.  954,  folding  jury  trial  cannot  be 
refused  to  those  arrested  during  insurrection  in  State. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

Confiscation  of  property  has  no  reference  to  personal  guilt  of  owner, 
and  act  of  confiscation  is  not  proceeding  against  him. 

Approved  in  Semmes  v.  United  States,  91  U.  S.  27,  28  L.  Ed.  195, 
pardon  for  treason  will  not  restore  property  previously  confiscated  and 
in  hands  of  bona  fide  purchaser. 

United  States  in  Civil  War  had  both  belligerent  and  sovereign  rights, 
and  enactment  of  confiscation  acts  was  an  exercise  of  former  power. 

Approved  in  The  Confiscation  Cases,  1  Woods,  228,  Fed.  Cas.  3097, 
where  court  disposed  of  cases  arising  under  acts  of  1861  and  1862 ;  Kirk 
v.  Lewis,  4  Woods,  101,  9  Fed.  646,  holding  confiscation  and  sale  under 
act  of  1861  passed  the  absolute  fee. 

Confiscation  acts  of  1861  and  1862  are  not  unconstitutional,  since  prop- 
erty was  confiscated  as  property  of  enemies  and  not  as  that  of  offenders 
against  municipal  law. 

Approved  in  Wallach  v.  Van  Riswick,  92  U.  S.  207,  23  L.  Ed.  475, 
holding  statute  gave  no  authority  to  seize  less  than  the  whole  of  enemy 's 
estate;  Kirk  v.  Lynd,  106  U.  S.  319,  27  L.  Ed.  198,  1  Sup.  Ct.  299,  hold- 
ing purchaser  of  real  estate  confiscated  under  act  of  1861  took  the  fee ; 
Jenkins  v.  Collard,  145  U.  S.  552,  36  L.  Ed.  814;  12  Sup.  Ct.  870,  hold- 
ing where  life  estate  was  confiscated,  reversionary  estate  continued  in 
owner. 

Distinguished  in  Micou  v.  Benjamin,  26  La.  Ann.  721  (but  see  dis- 
senting opinion,  p.  726),  holding  confiscation  under  act  of  1862  only 
extended  to  life  estate. 

Miscellaneous.  Cited  in  dissenting  opinions  in  Tyler  v.  Defrees,  11 
Wall.  351,  354,  20  L.  Ed.  166,  167,  and  The  Confiscation  Cases,  20  Wall. 
113,  20  L.  Ed.  325,  where  Field,  J.,  dissented  on  same  grounds  as  in 
principal  case;  The  Bremena,  v.  Card,  38  Fed.  145,  to  point  made  by 
counsel  in  argument. 
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11  Wall  381-356,  20  L.  Ed.  161,  TYLER  v.  DEFBEES. 

Confiscation  proceedings  coming  before  appellate  court  collaterally  as 
foundation  for  title  cannot  be  reviewed  except  to  extent  of  showing  want 
of  Jurisdiction  in  court  which  rendered  judgment  condemning  ^property. 

Approved  in  Bragg  v.  Lorio,  1  Woods,  210,  Fed.  Cas.  1800,  holding 
record  amply  showed  seizure  sufficient  to  give  jurisdiction. 

Congress,  to  which  is  confided  power  to  make  war,  suppress  insurrec- 
tion, etc.,  is  not  deprived  of  these  powers  when  necessity  arises  for  their 
exercise  in  domestic  insurrection  and  civil  war. 

N 

Approved  in  Todd  v.  Neal,  49  Ala.  269,  holding  acts  of  notary  public 
acting  under  Confederate  government  invalid. 

Belligerent  rights.    Note,  91  Am.  Dec.  280. 

Court  sitting  in  review  on  judicial  proceedings'  under  confiscation  acts 
is  to  be  governed  by  sound  and  reasonable  rules  applicable  to  analogous 
cases  in  the  courts. 

Approved  in  Bragg  v.  Lorio,  1  Woods,  211,  Fed.  Cas.  1800,  holding 
record  of  returns  sufficient  to  show  valid  seizure. 

Distinguished  in  Micou  v.  Benjamin,  26  La.  Ann.  721  (but  see  dis- 
senting opinion,  p.  726),  holding  life  estate  only  could  be  confiscated 
under  act  of  July  17,  1862. 

Beturn  by  marshal  showing  seizure  of  land  under  confiscation  act  of 
Congress  is  sufficient  to  give  court  Jurisdiction;  although  second  return 
failed  to  state  that  he  had  seized  it  under  monition  of  court. 

Approved  in  Bragg  v.  Lorio,  1  Woods,  212,  Fed.  Cas.  1800,  where  the 
two  returns  established  sufficient  seizure  to  give  jurisdiction;  Springer 
v.  United  States,  102  U.  S.  594,  26  L.  Ed.  266,  arguendo. 

Distinguished  in  Alexandria  v.  Fairfax,  95  U.  S.  778,  24  L.  Ed.  584, 
holding  service  of  notice  on  auditor  of  city  insufficient  to  give  juris- 
diction of  proceedings  to  confiscate  bonds. 

Miscellaneous.  Cited*  in  The  Confiscation  Cases,  20  Wall.  113,  22 
L.  Ed.  325,  where  Field,  J.,  -dissents  on  same  grounds  as  in  principal  case. 

11  Wall.  356-860,  20  L.  Ed.  167,  THE  DISTILLED  SPIRITS. 

Bemoval  of  distilled  spirits  from  bonded  warehouse,  procured  by  false 
and  fraudulent  bond,  is  not  removal  according  to  law,  and  spirits  so  removed 
are  liable  to  forfeiture. 

Approved  in  Union  Naval  Stores  Co.  v.  United  States,  240  U.  S.  290, 
291,  60  L.  Ed.  650,  36  Sup.  Ct.  312,  holding  United  States  may  recover 
value  of  turpentine  obtained  from  turpentine  bark  taken  from  publie 
lands;  Henderson's  Distilled  Spirits,  14  Wall.  62.  20  L.  Ed.  818,  hold- 
ing removal  from  distillery  to  bonded  warehouse  illegal. 
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Statutes  In  pari  materia  are  to  be  construed  together,  and  repeals  by 
implication  are  not  favored  If  the  acts  can  reasonably  stand  together. 

Approved  in  Priddy  v.  Thompson,  204  Fed.  960,  123  C.  C.  A.  277, 
holding  Oklahoma  special  act  restricting  alienation  by  Creek  minors  not 
affected  by  general  law  allowing  them  right  of  contracting;  United 
States  v.  Hanson,  167  Fed.  893,  93  C.  C.  A.  371,  construing  reclama- 
tion act  of  1902;  Christie  Street  etc.  Co.  v.  United  States,  136  Fed.  333, 
69  C.  C.  A.  464,  action  against  government  on  claim  to  recover  internal 
taxes  illegally  exacted,  which  has  been  presented  but  not  approved  by 
commissioner,  is  barred  in  two  years;  Roberts  &  Co.  v.  Taft,  109  Fed. 
829, 48  C.  C.  A.  681,  holding  Ohio  Rev.  Stats.,  §§  2729a,  2729b,  construed 
with  §§  2701  and  2709;  Fabbri  v.  Murphy,  95  U.  S.  196,  24  L.  Ed.  470, 
holding  that  twenty-sixth  section  of  Act  of  July  14,  1870,  as  to  duties, 
did  not  repeal  like  provision  of  Act  of  March  14,  1866 ;  Gowen  v.  Har- 
ley,  56  Fed.  979,  6  C.  C.  A.  190,  holding  that  25  Stat.  35,  as  to  juris- 
diction of  District  Court  over  certain  Indian  nations,  was  not  repealed 
by  25  Stat.  783,  c.  333 ;  In  re  Moore,  66  Fed.  950,  holding  section  14, 
Organic  Act  of  Alaska,  as  to  introduction  of  intoxicating  liquors,  did 
not  repeal  Revised  Statuses,  §  1955 ;  In  re  Secretary  of  Treasury,  71 
Fed.  510,  holding  sections  2970-2973,  Revised  Statutes,  relating  to  sale 
of  goods  to  enforce  payment  of  duties,  not  repealed  by  McKinley  bill, 
of  1890,  or  Wilson  bill    of  1894 ;  Anglo-California  Bank  v.  Secretary, 
76  Fed.  753,  22  C.  C.  A.  527  (affirming  71  Fed.  510),  holding  that  Re- 
vised Statutes,  §  2971,  was  not  repealed  by  certain  subsequent  acts ; 
Coats  v.  Hill,  41  Ark.  151,  where  act  to  quiet  tax  titles  was  held  not  to  be 
repealed  by  subsequent  act;  New  Orleans  etc.  R.  Co.  v.  New  Orleans, 
34  La.  Ann.  441,  holding  that  later  act  did  not  repeal  charter ;  Lane 
v.  Commissioners,  6  Mont.  476,  13  Pac.  137,  but  holding  that  later  act 
repealed  earlier  by  implication;  dissenting  opinion  in  Stryker  v.  Board 
of  Commissioners,  77  Fed.  582,  23  C.  C.  A.  286,  inajority  refusing  writ 
of  mandamus  to  compel  payment  of  tax,  under  local  statute. 

Principal  is  bound  by  such  knowledge  or  notice  as  his  agent  obtains  in 
negotiating  the  particular  transaction. 

Approved  in  Davis  v.  Cassels,  220  Fed.  964,  holding  conveyances 
secretly  made  by  bankrupt  to  his  wife  fraudulent  as  to  creditors ;  Hail 
&  Brown  Wood  Working  Mach.  Co.  v.  Haley  Furn.  etc.  Co.,  174  Ala. 
202, 56  South.  730,  refusing  to  allow  third  party  claim  in  detinue  where 
title  of  plaintiff  had  been  communicated  to  claimant;  Bernhard  v. 
Rochester  German  Ins.  Co.,  79  Conn.  394,  8  Ann.  Gas.  298,  65  Atl.  136, 
holding  waiver  of  proof  of  loss  by  insurance  agents  binding  on  company ; 
Underwood  v.  Fosha,  96  Kan.  243, 150  Pac.  573,  where  agent  had  knowl- 
edge from  previous  transaction;  First  State  Bank  v.  Bridges,  39  Okl. 

VII— 18 
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360,  135  Pac.  380,  holding  where  agent  represents  both  parties,  his 
knowledge  imputable  to  both;  Saratoga  Inv.  Co.  v.  Kern,  76-  Or.  253, 
148  Pac.  1128,  imputing  to  corporation  knowledge  of  sole  officer,  even 
though  he  was  acting  for  himself;  Oliver  v.  Grande  Ronde  Grain  Co., 
72  Or.  54,  142  Pac.  543,  holding  knowledge  of  president  of  corporation 
as  to  lien  on  grain  must  be  shown  to  have  been  in  his  mind  at  time  of 
second  transaction;  Cook  v.  American  Tubing  etc.  Co.,  28  R.  I.  74, 
9  L.  R.  A.  (N.  S.)  193,  65  Atl.  654,  holding  bank  had  knowledge  of 
accommodation  attributes  of  notes;  Dormetzer  v.  German  Sav.  etc.  Soc, 
23  Wash.  218,  62  Pac.  890,  denying  mortgagee,  bona  fide  purchaser, 
mortgagor's  claim  of  title  showing  guardian's  deed  and  referring  to 
probate  proceedings ;  Peters  v.  Bain,  133  U.  S.  697,  88  L.  Ed.  706,  10 
Sup.  Ct.  363,  holding  beneficiaries  bound  by  knowledge  of  trustee, 
obtained  as  attorney  for  trustor,  in  the  transaction;  Denver  v.  Sherret, 
88  Fed.  234,  31  C.  C.  A.  499,  where  employer  was  charged  with  knowl- 
edge of  servant,  obtained  in  course  of  employment;  Robinson  v.  Peb- 
worth,  71  Ala.  246,  where  wife  was  charged  with  notice  to  her  husband 
as  agent;  Watson  v.  Sutro,  86  Cal.  517,  24  Pac.  177,  where  purchaser 
was  bound  by  knowledge  of  his  .attorney,  obtained  in  examining  title; 
Christie  v.  Sherwood,  113  Cal.  530,  531,  45  Pac.  821,  where  bank  was 
bound  by  knowledge  of  cashier;  Fishel  v.  Bennett,  56  Conn.  44,  12  Atl. 
103,  where  principal  was  charged  with  agent's  knowledge  that  contract 
was  illegal;  McGurk  v.  Metropolitan  Life  Ins.  Co.,  56  Conn.  539,  1 
L.  R.  A.  567,  16  Atl.  266,  where  insurance  company  was  bound  by 
agent's  knowledge  of  facts  constituting  forfeiture;  Hardten  v.  State, 
32  Kan.  639,  5  Pac.  213,  where  lessor  was  charged  with  agent's 
knowledge  of  illegal  purpose  of  lease;  Suit  v.  Wood  hall,  113  Mass.  395, 
holding  principal  bound  by  agent's  knowledge  of  unlawful  purpose 
of  purchaser  of  liquors;  Carr  v.  Hibernia  Ins.  Co.,  2  Mo.  App.  474, 
where  insurance  company  was  bound  by  agent's  knowledge  that  other  in- 
surance had  been  taken ;  Union  Trust  Co.  v.  Provident  Washington  Ins.  Co., 
79  Mo.  App.  369,  holding  insurance  company  charged  with  notice  to 
agent  of  closing  of  insured  premises;  Wittenbrock  v.  Parker,  102  Cal. 
101,  41  Am.  St.  Rep.  177,  24  L.  R.  A.  199,  36  Pac.  376,  where  client  was 
not  charged  with  constructive  notice  to  attorney;  Atlantic  Mills  v. 
Indian  O.  Mills,  147  Mass.  276,  9  Am.  St.  Rep.  702,  17  N.  E.  502,  where 
company  was  charged  with  knowledge  of  its  treasurer's  fraud. 

Limited  in  Thomson-Houston  Electric  Co.  v.  Capitol  Electric  Co., 
65  Fed.  343,  12  C.  C.  A.  643,  where  principal  was  not  bound  by  agent's 
knowledge  of  his  attempt  to  defraud  her;  Allen  v.  South  B.  R.  R.  Co., 
150  Mass.  206,  15  Am.  St.  Rep.  191,  5  L.  R.  A.  719,  22  N.  E.  919,  where 
principal  was  not  charged  with  agent's  knowledge  of  his  independent 
fraudulent  act. 
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Distinguished  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  241  U.  S.  623, 

60  L  Ed.  1211,  36  Sup.  Ct.  676,  holding  where  third  party  knows  agent 

will  not  communicate  knowledge  to  his  principal,  latter  is  not  bound; 

Guaranty  Trust  Co.  v.  Koehler,  195  Fed.  683,  115  C.  C.  A.  475,  holding 

knowledge  of  agent  must  be  shown  to  have  been  in  his  mind  at  time 

of  subsequent  transaction;  Lilly  v.  Hamilton  Bank,  178  Fed.  56,  29 

LR  A.  (N.  S.)  558, 102  C.  C.  A.  1,  refusing  to  impute  to  bank  knowledge 

of  directors  as  to  note  fraudulently  obtained ;  Arlington  Brewing  Co.  v. 

Bluethenthal,  36  App.  D.  C.  212,  Ann.  Caa.  1912C,  294,  holding  knowledge 

of  officer,  transferring  note  to  corporation  for  consideration  does  not 

impute  to  corporation  his  knowledge  of  failure  of  consideration. 

Rule  that  principal  Is  bound  by  knowledge  of  agent  Is  based  upon  pre- 
sumption that  agent,  In  accordance  with  his  duty,  has  communicated  such 
knowledge  to  principal. 

Approved  in  United  States  v.  Hill,  217  Fed.  845,  applying  rule  where 
agent  is  brother  of  principal;  Aetna  Indemnity  Co.  v.  Ladd,  135  Fed. 
647,  68  C.  C.  A.  274,  upholding  instructions  relative  to  presumption 
of  authority  of  general  agent  of  surety  company;  Modern  Woodmen 
of  America  v.  Colman,  68  Neb.  664,  94  N.  W.  816,  applying  rule  to 
knowledge  of  agent  of  mutual  benevolent  association;  Norris  v.  Hart- 
ford Insurance  Co.,  57  S.  C.  365,  35  S.  E.  574,  holding  insurance  com- 
pany bound  by  agent's  notice  of  facts  constituting  forfeiture;  Gaskill 
v.  Northern  Assur.  Co.,  73  Wash.  671,  132  Pac.  645,  holding  knowledge 
of  agent  that  insured  property  stood  in  name  of  wife  imputable  to  com- 
pany; Consolidated  Tank  Line  Co.  v.  Kansas  Varnish  Co.,  45  Fed.  15, 
where  client  was  charged  with  knowledge  of  attorney  as  to  solvency 
of  another  client;  Western  Mortgage  etc.  Co.  v.  Ganzer,  63  Fed.  650, 
11  C.  C.  A.  371,  where  principal  was  not  charged  with  knowledge  of 
agent,  obtained  in  a  collusive  arrangement  to  defraud  former ;  Thomson- 
Houston  Electric  Co.  v.  Capitol  Electric  Co.,  65  Fed.  343,  holding  prin- 
cipal not  bound  by  agent's  knowledge  of  his  attempt  to  defraud  her; 
Denver  v.  Sherret,  88  Fed.  234,  31  C.  C.  A.  499,  where  employer  was 
charged  with  knowledge  gained  by  servant  in  his  employment;  Don- 
ald v.  Beals,  57  Cal.  405,  where  assignee  was  charged  with  knowledge 
of  attorney  acting  for  both  parties ;  Watson  v.  Sutro,  86  Cal.  517,  24 
Pac.  177,  where  purchaser  was  charged  with  knowledge  acquired  by 
his  attorney  in  examining  title ;  Fishel  v.  Bennett,  56  Conn.  44,  12  Atl. 
103,  where  principal  was  bound  by  agent 's  knowledge  that  the  transac- 
tion was  illegal ;  McGurk  v.  Metropolitan  Life  Ins.  Co.,  56  Conn.  539, 
1  L  R.  A.  567,  16  Atl.  266,  where  insurance  company  was  bound  by 
agent's  knowledge  of  facts  constituting  forfeiture;  Bramblett  v.  Hen- 
derson, 19  Ky.  Law  Rep.  692,  41  S.  W.  576,  where  purchaser  was  bound 
by   agent's    knowledge  that   another  claimed  interest   in   the   goods; 
Alathews  v.  Riggs,  80  Me.  110,  13  Atl.  49,  where  creditor  was  charged 
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with  his  agent 's  knowledge  of  debtor's  insolvency;  Bennett  v.  Buchan, 
76  N.  Y.  390,  where  principal  was  estopped  by  agent's  knowledge  that 
covenant  was  untrue;  Cox  v.  Pearce,  112  N.  Y.  641,  3  L.  R.  A.  564,  20 
N.  E.  667,  where  constructive  notice  in  prior,  was  binding  in  subsequent 
transaction;  Enos  v.  St.  Paul  etc.  Ins.  Co.,  4  S.  D.  652,  46  Am.  St.  Rep. 
805,  57  N.  W.  922,  where  insurance  company  was  -bound  by  knowledge 
of  adjuster  that  insured  relied  on  his  representations;  Riordan  v.  Brit- 
ton,  69  Tex.  204,  5  Am.  St.  Rep.  40,  7  S.  W.  53,  where  attaching  creditor 
was  bound  by  attorney's  knowledge  of  prior  levy;  George  v.  Butler, 
16  Utah,  116,  50  Pac.  1034,  charging  wife  with  notice  given  to  husband ; 
Easley  v.  Barksdale,  75  Va.  284,  arguendo;  dissenting  opinion  in  West- 
ern Mtg.  etc.  Co.  v.  Ganzer,  63  Fed.  671,  11  C.  C.  A.  371,  majority 
holding  principal  not  bound  by  knowledge  of  agent  as  to  collusive 
arrangement  between  agent  and  others  to  defraud  principal. 

Limited  in  Stanley  v.  Schwalby,  162  U.  S.  276,  40  L.  Ed.  967,  16  Sup. 
Ct.  763,  holding  client  not  bound  by  notice  to  attorney  who  passed  record 
title,  of  unrecorded  deed ;  American  Surety  Co.  v.  Pauly,  170  U.  S.  155, 
42  L.  Ed*  985,  18  Sup.  Ct.  561,  where  bank  was  not  bound  by  false 
representations  of  president,  as  to  cashier's  honesty;  Davis  Improved 
Wrought  Iron  Wagon  Wheel  Co.  v.  Davis  Wrought  Iron  Wagon  Wheel  Co., 
22  Blatchf.  224,  20  Fed.  701,  holding  corporation  not  bound  by  knowl- 
edge of  director  contracting  with  it;  Starr  &  Co.  v.  Galgate  S.  Co., 
68  Fed.  243,  15  C.  C.  A.  366,  where  principal  was  not  bound  by  act  of 
agent  beyond  his  authority;  American  Surety  Co.  v.  Pauly,  72  Fed. 
481,  18  C.  C.  A.  644;  where  bank  was  not  bound  by  president's  false 
representations  as  to  cashier's  honesty;  Hummel  v.  Bank,  75  Iowa,  691, 
37  N.  W.  955,  where  bank  was  not  bound  by  cashier's  knowledge  of  his 
own  fraud;  Clark  v.  Marshall,  62  N.  H.  500,  501,  where  principal  pur- 
chasing of  agent  was  not  charged  with  knowledge  of  agent's  purpose; 
Henry  v.  Allen,  151  N.  Y.  9,  86  L.  R.  A.  662,  45  N.  E.  357,  and  Benedict 
v.  Arnoux,  154  N.  Y.  729,  49  N.  E.  330,  where  principal  was  not  charged 
with  knowledge  of  agent's  act  in  fraud  of  former;  Societe  des  Mines 
D  'Argent  et  Fonderies  de  Bingham  v.  Mackintosh,  5  Utah,  578,  18  Pac. 
367,  holding  rule  could  not  be  invoked  by  one  who  knew  agent  was 
deceiving  principal. 

Criticised  in  Sooy  v.  State,  41  N.  J.  L.  400,  where  State  was  not 
bound  by  notice  to  member  of  legislative  committee. 

Knowledge  of  agent  as  knowledge  of  corporation.    Note,  39  Ajn. 

Rep.  326,  330. 
Duty  of  agent  or  employee  to  disclose  to  principal  or  master  mat* 

ters  coming  to  his  knowledge  before  entering,  or  outside  scope  of, 

employment.    Note,  Ann.  Cas.  1913E,  819. 
Imputing  to  principal  notice  to  solicitor  or  agent.    Note,  21  E.  R.  0* 

843,  846. 
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Presumption  that  agent  has  communicated  his  knowledge  to  his  princi- 
pal will  not  be  entertained  when  it  is  not  his  duty,  or  would  not  be  lawful 
for  him  to  do  so. 

Approved  in  Mack  v.  Mcintosh,  181  111.  644,  54  N.  E.  1022,  purchaser 
is  not  affected   with   notice   to   agent   negotiating   the  purchase   that 
vendor  had  sold  to  third  party  under  an  executory  contract  where 
•gent  acquired  notice  confidentially  as  attorney  for  vendor;  Dight  v. 
Chapman,  44  Or.  278,  66  L.  R.  A.  798,  75  Pac.  589,  knowledge  of  bank- 
ruptcy proceedings  acquired  by  cashier,  which  is  bankrupt's  creditor, 
u  imputed  to  creditors  of  insolvent  corporation,  of  which  bankrupt  is 
stockholder  and  of  which  cashier  is  receiver;  Akers  v.  Rowan,  33  S.  C.  472, 
10  L  E.  A.  715, 12  S.  E.  172,  where  knowledge  of  attorney,  obtained  as  at- 
torney for  another,  was  not  imputed  to  client  bank;  fcnobelock  v.  Germa- 
nia  Sav.  Bank,  50  S.  C.  289,  27  S.  E.  972,  where  bank  was  not  chargeable 
™ith  its  officer's  knowledge  in  fraud  for  his  own  benefit;  Melms  v. 
?abst,  93  Wis.  168,  57  Am.  St.  Rep.  907,  66  tt.  W.  522,  where  client 
*as  not  bound  by  confidential  information  of  attorney ;  American  Surety 
G).  v.  Pauly,  72  Fed.  481,  18  C.  C.  A.  644,  holding  bank  not  bound  by 
President's  false  representations  as  to  cashier's  honesty;  Hummel  v. 
£«nk  of  Monroe,  75  Iowa,  692,  37  N.  W.  956,  where  bank  was  not  bound 
°y  cashier's  knowledge  of  his  own  fraud. 

Distinguished  in  Zang  v.  Adams,  23  Colo.  410,  58  Am.  St.  Rep..  251, 
48  Pac.  510,  holding  company  liable  for  fraudulent  representation  of  its 
agent. 

Notice  to  agent  is  notice  to  principal,  as  to  knowledge  acquired  by 
t8*nt  x>xior  to,  and  present  in  his  mind  at  the  time  he  is  acting  as  such,  if 
it  be  of  such  a  nature  that  it  may  be  communicated  to  principal. 

APpx-oved  in  Fidelity  &  Deposit  Co.  v.  Courtney,  186  U.  S.  362,  46 

T1  7**-    1202,  22  Sup.  Ct.  841,  holding  surety  company  not  relieved  from 

hBDiix'ty  by  ordinary  employee's  conniving  at  acts  of  bonded  employee; 

^^icjii  Bonding  Co.  v.  Spokane  etc  Loan  Society,  130  Fed.  741, 

6&  *-«    C.  A.  121,  knowledge  of  president  of  loan  society  that  secretary 

*^\  ^l\  time  of  indemnity  policy,  indebted  to  company  is  not  breach 

qI  ^^rranty  in  policy  that  secretary  was  not  so  indebted;  In  re  Pease, 

^jg  Ted.  455,  where  trust  company,  through  its  attorney,  who  also  acted 

f0f  certain  creditors  of  merchant,  who  was  actually  insolvent,  loaned 

merchant  money  on  borrower's  stock,  with  which  certain  creditors  paid 

in  full,  mortgage  was  void  as  preference  under  Bankruptcy  Act,  §  67e ; 

Gustafson  v.  Chicago  etc.  Ry.  Co.,  128  Fed.  92,  holding  plaintiff  in  suit 

for  injuries  from  railway  collision  bound  by  knowledge  of  attorney 

that  company  had  leased  road  to  other  company;  Bank  of  Overton  v. 

Thompson,  118  Fed.  801,  56  C.  C.  A.  554,  holding  bank  not  chargeable 

with  cashier's  acts,  transacting  business  in  own  as  well  as  bank's  be- 
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half,  under  circumstances  rendering  disclosure  improbable;  Schollay 
v.  Moffit-West  Drug  Co.,  17  Colo.  App.  134,  67  Pac.  184,  applying  rule 
where  agent  of  seller  at  time  of  sale  to  another  agent  was  advised  of 
latter  agent's  lack  of  authority  to  purchase;  McClelland  v.  Saul,  113 
Iowa,  210,  84  N.  W.  1035,  charging  landlord  with  notice  of  chattel 
mortgage  upon  tenant's  property  acknowledged  before  landlord's  agent; 
Schwend  v.  Boyce,  94  Md.  518,  51  Atl.  47,  holding  principal  bound 
where  agent  purchasing  property  had  knowledge  of  lien;  Equitable 
Sureties  Co.  v.  Sheppard,  78  Miss.  234,  28  South.  845,  holding  mortgagee 
not  acquiring  notice  of  defect  by  employing  attorney  who  seven  years 
previous  conducted  proceedings  for  sale  of  land;  Fowler  v.  Randall, 
99  Mo.  App.  412,  73  S.  W.  933,  holding  in  action  against  druggist  for 
negligently  selling  morphine,  knowledge  of  girl  purchasing  same  im- 
puted to  deceased;  Bangor  etc.  Ry.  Co.  v.  American  Bangor  Slate  Co., 
203  Pa.  St.  12,  52  Atl.  42,  holding  knowledge  of  president  of  corporation 
acquired  in  other  transactions  not  notice  to  corporation;  Deering  v^ 
Holcomb,  26  Wash.  597,  67  Pac.  243,  holding  attorney's  knowledge  of 
defendant's  fraud  sufficient  notice  to  client  to  set  in  operation  statute 
of  limitations ;  Mclntire  v.  Pryor,  173  U.  S.  52,  43  L.  Ed.  612,  19  Sup. 
Ct.  357,  holding  principal  bound  by  fraud  of  agent  in  the  transaction; 
Goodenough  v.  Warren,  5  Sawy.  502,  Fed.  Cas.  5534,  where  purchaser 
was  bound  by  agent's  knowledge  of  unrecorded  deed;  Brown  v.  Jeffer- 
son etc.  Bank,  19  Blatchf.  336,  9  Fed.  274,  holding  client  bound  by 
knowledge  of  attorney ^ss  to  another  client's  affairs;  Beecher  v.  Gilles- 
pie, 6  Ben.  366,  Fed.  Cas.  1224,  where  client  was  bound  by  notice  to 
attorney,  though  he  did  not  recur  to  the  knowledge;  In  re  Douglass, 
11  Fed.  405,  where  client  was  charged  with  knowledge  of  attorney,  ob- 
tained in  other  proceedings  against  same  bankrupt ;  Brown  v.  Cranberry 
Iron  etc.  Co.,  72  Fed.  101,  18  C.  C.  A.  444,  where  exclusion  of  evidence 
that  knowledge  was  so  present  in  agent's  mind  was  error;  Louisville 
Trust  Co.  v.  Louisville  etc.  R.  Co.,  75  Fed.  469,  22  C.  C.  A.  378,  holding 
bank  charged  with  knowledge  of  its  president,  obtained  in  another 
capacity;  City  Nat.  Bank  v.  Jeffries,  73  Ala.  195,  holding  client  bound 
by  knowledge  of  attorney  as  to  other  clients'  dealings;  Phoenix  Ins. 
Co.  v.  Flemming,  65  Ark.  63,  67  Am.  St.  Rep.  906,  39  L.  R.  A.  793,  44 
S.  W.  467,  where,  in  absence  of  proof  that  knowledge  was  present  in 
agent's  mind,  principal  was  not  bound;  Christie  v.  Sherwood,  113  Cal. 
530,  531,  45  Pac.  821,  where  bank  was  bound  by  notice  to  cashier, 
acquired  in  prior  transaction;  Armstrong  v.  Abbott,  11  Colo.  223,  17 
Pac.  519,  where  company  was  not  bound  by  previously  acquired  knowl- 
edge of  director,  it  not  being  present  in  his  mind;  Campbell  v.  First 
Nat.  Bank,  22  Colo.  189,  43  Pac.  1011,  where  notice  to  bank  president, 
prior  to  transaction,  was  notice  to  bank;  First  Nat.  Bank  v.  Campbell, 
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2  Colo.  App.  285,  30  Pac.  362,  where  notice  to  president  was  not  notice 
to  bank,  under  circumstances;  German- American  Mut.  Life  Assn.  v. 
Farley,  102  Ga.  739,  740,  29  S.  E.  622,  623,  holding  insurance  company 
bound  by  representations  to  agent;  Snyder  v.  Partridge,  138  111.  185, 
32  Am.  St.  Rep.  137,  29  N.  E.  854,  where  purchaser  was  bound  by  agent's 
knowledge  that  land  was  mortgaged  by  mistake;  Terger  v.  Barz,  56 
Iowa,  82,  8  N.  W.  771,  where  knowledge  not  being  present  in  agent's 
mind,  principal  was  not  bound;  Lebanon  Sav.  Bank  v.  Hallenbeck,  29 
Minn.  326, 13  N.  W.  147,  where  client  was  bound  by  knowledge  of  attor- 
ney, acquired  before  the  agency;  Constant  v.  University,  111  N.  Y.  609, 
7  Am.  St.  Rep.  771,  2  L.  R.  A.  737,  19  N.  E.  632,  where,  in  absence  of 
proof  that  such  knowledge  was  present,  principal  was  not  bound ;  Cox 
v.  Pearce,  112  N.  Y.  641,  3  L.  R.  A.  564,  20  N.  E.  567,  where  principal 
was  bound  by  constructive  notice  received  in  prior  transaction;  Du- 
pree  v.  Virginia  etc.  Ins.  Co.,  93  N.  C.  240,  holding  company  bound  by 
agent's  valuation;  Pennoyer  v.  Willis,  26  Or.  12,  46  Am.  St.  Rep.  601, 
36  Pac.  571,  where  principal  was  bound  by  such  knowledge  .of  attor- 
ney passing  title;  Morrison  v.  Bausemer,  32  Gratt.  232,  holding  prin- 
cipal unaffected  in  absence  of  proof  that  such  knowledge  was  present 
in  agent's  mind;  Brothers  v.  Bank  of  Kaukauna,  84  Wis.  395,  36  Am. 
St.  Rep.  935,  54  N.  W.  791,  holding  bank  bound  by  cashier 's  knowledge 
as  to  mortgagor 's  competency ;  Red  River  Land  etc.  Co.  .v.  Smith,  7 
N.  D.  245,  74  N.  W.  197,  holding  notice  not  imputable  to  corporation 
where  given  to  its  officers  long  previously ;  Hoover  v.  Wise,  91  U.  S.  310, 
28  L  Ed.  394,  holding  attorney  for  collection  company  was  not  agent 
of  creditor ;  Hummel  v.  First  Nat.  Bank,  2  Colo.  App.  579,  32  Pac.  75, 
where  one  sending  drafts  for  collection  was  not  bound  by  knowledge 
of  collecting  bank;  Fairfield  Sav.  Bank  v.  Chase,  72  Me.  230,  39  Am. 
Hep.  322,  arguendo;  Melms  v.  Pabst,  93  Wis.  167,  57  Am.  St  Rep.  906, 
66  N.  W.  522,  holding  client  not  charged  with  knowledge  of  attorney, 
obtained  confidentially. 

Limited  in  Satterfield  v.  Malone,  35  Fed.  453,  1  L.  R.  A.  39,  where, 
under  Pennsylvania  law,  principal  was  not  charged  with  knowledge  of 
agent  not  obtained  in  course  of  the  business ;  Little  etc.  Min.  Co.  v.  Little 
etc.  Min.  Co.,  11  Colo.  240,  7  Am.  St.  Rep.  240,  17  Pac.  768,  where 
mining  company  was  bound  by  knowledge  of  superintendent  as  to  bound- 
ary; State  v.  Sitlington,  51  Mo.  App-.  258,  where  notice  of  unrecorded 
chattel  mortgage  did  not  estop  subsequent  mortgagee;  Arrington  v. 
Amngton,  114  N.  C.  172,  19  S.  E.  358,  where  client  was  not  bound 
by  knowledge  of  attorney  who  merely  examined  title. 

Distinguished  in  Washington  Securities  Co.  v.  United  States,  194 
Fed.  65, 114  C.  C.  A.  79,  holding  grantee  of  land  which  government  had 
been  induced  to  homestead  by  false  proof  that  it  was  chiefly  valu- 
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able  for  agriculture,  was  not  bona  fide  purchaser,  and  patent  was  subject 
to  cancellation. 

Criticised  in  Wittenbrock  v.  Parker,  102  Cal.  103,  41  Am.  St.  Rep. 
178,  24  L.  R.  A.  199,  36  Pac.  377,  where  constructive  notice  to  attorney 
did  not  bind  client;  Sooy  v.  State,  41  N.  J.  L.  400,  where  State  was 
not  bound  by  notice  to  member  of  committee  of  legislature. 

Notice  to  agent  as  notice  to  principal.    Note,  24  Am.  St.  Rep.  228, 
230,  232. 

Notice  to  attorney  as  notice  to  client.    Note,  57  Am.  St.  Rep.  916; 
3  Ann.  Gas.  442. 

Knowledge  of  servant  or  agent  acquired  before  becoming  sucli  as 
imputable  to  master  or  principal.    Note,  Ann.  Gas.  1912D,  97,  98. 

Where  dlBtilled  spirits,  forfeited  under  revenue  laws,  are  mixed  with 
other  distilled  spirits  belonging  to  same  person,  hut  not  forfeited,  the  gov- 
ernment is  entitled  to  its  portion  of  the  result. 

Approved  in  Wright  v.  Ellwood  Ivins  Tube  Co.,  128  Fed.  463,  holding 
where  tube  company  mingled  own  tubes  with  tubes  on  which  agents  had 
lien  unless  own  tubes  identified  lien  extended  to  all. 

Confusion  of  goods  resulting  from  mistake  or  accident.    Note,  Ann. 
Gas.  1913E,  698. 

11  Wall.  369-378,  20  L.  Ed.  172,  FIRST  NAT.  RANK  OF  SOUTH  BEND  V. 


National  banks  are  forbidden,  by  currency  act  of  1864,  to  loan  or  dis- 
count on  their  own  capital  stock  as  security,  and  may  not  become  holders 
of  such  stock,  except  when  necessary  to  prevent  loss  on  antecedent  debt. 

Approved  in  Scott  v.  Abbott,  160  Fed.  579,  87  C.  C.  A.  475,  holding 
increase  of  stock  made  by  false  affidavits  has  no  effect  on  validity  of 
stock;  Battey  v.  Eureka  Bank,  62  Kan.  390,  63  Pac.  439,  upholding 
bank's  lien  upon  stock ;  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  162 
N.  Y.  170, 171,  173,  56  N.  E.  523,  524,  holding  national  bank  not  entitled 
to  equitable  lien  upon  own  shares  transferred  by  debtor  to  bona  fide 
holder;  Goodbar  v.  City  Nat.  Bank,  78  Tex.  475,  14  S.  W.  855,  holding 
that  bank  had  no  lien  on  shareholder's  stock  for  advances;  Wallace 
v.  Hood,  89  Fed.  13,  holding  bank  cannot  withdraw  stock;  Hagar  v. 
Union  Nat.  Bank,  63  Me.  512,  where  bank  was  given  lien  on  dividends 
declared ;  Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  87,  8  Am.  St.  Rep. 
645,  35  N.  W.  579,  construing  similar  provision  of  State  statute. 

Limited  in  Hagar  v.  Union  Nat.  Bank,  63  Me.  514,  sustaining  attach- 
ment lien,  favor  of  bank,  on  shares  of  its  own  capital  stock;  Bohmer 
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v.  City  Bank,  77  Va.  448,  where  assignee  of  certificate  took  with  notice 
of  hen  given  by  charter. 

Right  of  corporation  to  acquire  its  own  stock.    Note,  17  Ann.  Gas. 
1268. 

National  banks  were  created  to  subserve  public  purposes,  and  not  the 
private  interests  of  their  stockholders. 

Approved  in  Nicollet  Nat.  Bank  v.  City  Bank,  38  Minn.  89,  8  Am.  St. 
Bap.  646,  35  N.  W.  579,  construing  State  statute  forbidding  banks  to 
acquire  liens  on  their  own  stock. 

Deposit  by  one  bank  with  another,  whether  with  or  without  interest, 
is  nothing  but  a  loan  of  money. 

Approved  in  Conklin  v.  Second  Nat.  Bank,  45  N.  T.  659,  holding 
illegal  an  agreement  that  deposit  should  be  secured  by  lien  on  depositor's 
capital  stock. 

Contract  by  which  national  bank  makes  loan,  and  takes  shares  of  its 
own  capital  stock  as  security,  is  illegal. 

« 

Approved  in  Conklin  v.  Second  Nat.  Bank,  45  N.  Y.  659,  holding  in- 
valid such  an  agreement:  Fowler  v.  Scully,  72  Pa.  St.  467,  IS  Am.  Rep. 
708,  mortgage  on  real  estate,  to  secure  loan  by  national  bank,  was  void. 

Thirty-sixth  section  of  Act  of  1863,  forbidding  shareholder  in  national 
bank  to  transfer  his  stock  while  owing  the  bank,  was  repealed  by  currency 
act  of  1864,  and  cannot  be  continued  in  force  by  a  by-law  to  same  effect. 

Approved  in  McDonald  v.  Dewey,  202  U.  S.  520,  535,  50  L.  Ed.  1182, 
11S9,  26  Sup.  Ct.  731,  stockholder  in  national  bank,  who,  with  knowledge 
of  its  insolvency,  transfers  shares  to  financially  irresponsible  vendee,  can- 
not escape  stockholder's  liability;  Third  Nat.  Bank  v.  Buffalo  German 
Ins.  Co.,  193  U.  S.  591,  48  L.  Ed.  804,  24  Sup.  Ct.  524,  national  bank 
eannot  forbid  transfer  of  its  shares,  without  consent  of  directors,  by 
stockholder  while  he  is  indebted  to  bank;  Eubank  v.  Bryan  County 
State  Bank,  216  Fed.  838,  839,  133  C.  C.  A.  37,  holding  loan  made  to 
director,  illegal  by  statute,  cannot  be  basis  of  lien  on  stock  of  director; 
Corydon  Deposit  Bank  v.  McClure,  141  Ky.  483,  133  S.  W.  201,  holding 
bank  could  not  refuse  to  transfer  stock  sold  by  executor  of  estate  on 
account  of  debt  of  testatrix  owing  to  bank;  Buffalo  German  Ins.  Co. 
*  Third  Nat.  Bank,  162  N.  Y.  176,  56  N.  E.  525,  holding  by-law  prohib- 
iting transfers  by  stockholders  indebted  to  bank  and  declaring  bank's 
debt  a  lieu  ineffective;  Bullard  v.  Nat.  Eagle  Bank,  18  Wall.  594,  21 
I&  Ed.  925,  holding  that  national  bank  cannot  acquire  lien  on  shares 
of  its  stockholders  under  act  of  1864 ;  Evansville  Nat.  Bank  v.  Metro- 
politan Nat  Bank,  2  Biss.  529,  Fed.  Cas.  4573,  holding  valid  a  bona  tide 
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transfer  of  stock,  though  a  by-law  attempted  such  restrictions;  State 
v.  First  Nat.  Bank,  89  Ind.  310,  where  sale  of  stock  on  execution  was 
unaffected  by  such  by-law;  Second  Nat.  Bank  v.  National  State  Bank, 
10  Bush,  375,  holding  that  such  restriction  could  not  be  imposed  by 
articles  of  association  and  by-law;  Feckheimer  v.  National  Exch.  Bank, 
79  Va.  83,  holding  void  a  by-law  to  same  effect;  Richardson  v.  Wallace, 
39  S.  C.  224,  17  S.  E.  727,  where  bank,  having  procured  sale  of  its  stock 
by  sheriff,  was  estopped  to  deny  title  of  purchaser;  Nicollet  Nat.  Bank 
v.  City  Bank,  38  Minn.  87,  8  Am.  St.  Rep.  645,  35  N.  W.  579,  construing 
similar  State  statute  as  to  all  banks. 

Distinguished  in  Bridge  v.  National  Bank  of  Troy,  185  N.  Y.  150,  77 
N.  E.  1006,  national  bank  acquires  no  equitable  lien  as  against  indebted 
stockholder  on  his  distributive  share  of  assets  on  liquidation  of  bank's 
affairs;  Knight  v.  Old  Nat.  Bank,  3  Cliff.  438,  Fed.  Cas.  7885,  holding 
such  restriction  in  by-law,  authorized  by  articles  of  association,  valid 
under  act  of  1864. 

Lien  of  corporation  on  stock.    Note,  11  Am.  Dec.  581. 

Validity  and  effect  of  provision  in  charter,  statute  or  by-law  cre- 
ating lien  on  stock  in  favor  of  corporation.  Note,  3  Ann.  Cas. 
189. 

Validity  of  corporate  by-law  regulating  alienation  of  stock.  Note, 
19  Ann.  Gas.  704. 

Stock  certificates,  though  not  negotiable  paper,  in  form  or  character, 
approximate  to  it  as  nearly  as  possible. 

Approved  in  Safe  Deposit  Saving  etc.  Co.  v.  Hibbs,  229  U.  S.  395, 
57  L.  Ed.  1247,  33  Sup.  Ct.  818,  placing  loss  on  bank,  where  clerk 
converts  indorsed  certificates  to  own  use;  Weniger  v.  Success  Mining 
Co.,  227  Fed.  553,  refusing  to  allow  recovery  by  bank  of  dividends  paid 
to  second  transfer  of  stock  certificate  fraudulently  obtained;  National 
City  Bank  v.  Wagner,  216  Fed.  481, 132  C.  C.  A.  533,  holding  one  holding 
certificate  in  trust  can  pass  good  title  to  one  taking  without  knowledge 
of  trust;  Bankers'  Trust  Co.  v.  McCloy,  109  Ark.  170,  47  L.  R.  A.  (N.  S.) 
333,  159  S.  W.  208,  holding  purchaser  of  certificate  duly  indorsed  and 
accompanied  by  power  of  attorney,  takes  good  title;  O'Mara  v.  New- 
comb,  38  Colo.  278,  88  Pac.  168,  applying  rule  where  pledge  of  stocks 
fraudulently  sold  them;  National  Safe  Deposit  etc.  Co.  v.  Hibbs,  32 
App.  D.  C.  469,  holding  clerk  in  trust  company  fraudulently  obtaining 
stock  certificate,  properly  indorsed,  can  transfer  good  title  to  bona  fide 
purchaser;  National  Safe  Deposit  etc.  Co.  v.  Gray,  12  App.  D.  C.  289, 
holding  stock  certificate  coupled  with  assignment  and  power  of  attor- 
ney has  attributes  of  negotiable  instrument;  Sykes  v.  Pure  Food  Cider 
Co.,  157  Iowa,  607;  138  N.  W.  556,  holding  one  purchasing  stock  has 
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right  to  rely  on  representations  of  officers  that  they  were  validly  issued ; 
First  Natchez  Bank  v.  Malarcher-Damare  Co.,  135  La.  301.  65  South. 
272,  holding  where  stock  has  been  fraudulently  transferred,  innocent 
purchaser  has  better  title  than  pledgee  of  original  owner;  National 
Bank  of  Webb  City  v.  Newell-Morse  Royalty  Co.,  259  Mo.  651,  168 
S.  W.  701,  holding  where  certificate  is  fair  on  face,  corporation  is  liable 
in  damages  where  fraudulently  issued ;  Easton  Nat.  Bank  v.  American 
Brick  etc.  Co.,  69  N.  J.  Eq.  335,  60  Atl.  58,  bona  fide  transferees  of 
stock  certificates  reciting  that  they  are  fully  paid  up  are  not  liable  to 
creditors  where  they  were  ignorant  that  original  subscribers  had  not 
paid  in  full;  Union  Trust  Co.  v.  Oberg,  214  N.  Y.  524,  108  N.  E.  811, 
holding  purchaser  from  one  holding  stock  for  voting  purposes  could 
obtain  good  title  as  against  real  owner;  Kimball  v.  Success  Min.  Co., 
38  Utah,  102, 110  Pac.  880,  holding  purchaser  of  stock  at  delinquent  sale 
not  chargeable  with  invalidity  of  sale;  Matthews  v.  Massachusetts  Nat. 
Bank,  1  Holmes,  406,  Fed.  Cas.  9286,  where  bank  was  held  liable  as 
assignor  of  fraudulently  altered  certificate;   Knight   v.   Old  National 
Bank,  3  Cliff.  439,  Fed.  Cas.  7885,  holding  that  assignee  of  certificate 
most  take  notice, of  restrictions  in  articles  of  association;  Johnson  v. 
Laflin,  5  Dill.  78,  Fed.  Cas.  7393,  holding  sale  of  stock  complete  upon 
proper  assignment  of  certificates;  Steacy  v.  Little  Rock  etc.  R.  Co., 
5  Dill.  372,  Fed.  Cas.  13,329,  where  bona  fide  holder  was  not  charge- 
able with  equities  affecting  his  assignor;  New  Orleans  Banking  Assn. 
v.  Wiltz,  4  Woods,  47,  10  Fed.  333,  holding  that  pledgee  of  stock  was 
not  affected  by  unauthorized  restriction  in  by-laws;  Scott  v.  Pequonnock 
Nat.  Bank,  21  Blatchf.  210,  15  Fed.  501,  holding  unrecorded  transfer 
of  certificates  had  precedence  over  attachment ;  Continental  Nat.  Bank 
t.  Eliot    Nat.  Bank,  7  Fed.  372,  where  a  transfer  of  stock  certificates 
prevailed  over  subsequent  attachment;  Gould  v.  Head,  41  Fed.  247, 
holding  trustees  of  American  Cattle  Trust  had  power  to  sell  stock  held 
in  trust;  Rood  v.  Whorton,  67  Fed.  437,  where  bona  fide  purchaser  of 
fully  paid-up  stock  was  not  liable  for  assessment;  Supply  Ditch  Co. 
▼.  Elliott,  10  Colo.  333,  3  Am.  St.  Rep.  591,  15  Pac.  694,  where  company 
was  protected  in  refusing  to  transfer  stock,  the  certificates  not  being 
produced;  Smith  v.  Crescent  City  Livestock  etc.  Co.,  30  La.  Ann.  1383, 
where  rights  of  bona  fide  holder  of  certificates  were  superior  to  those 
°f  judgment  creditor  of  assignor ;  Bank  of  Holly  Springs  v.  Pinson, 
58  Miss.  438,  38  Am.  Rep.  335,  where  bona  fide  purchaser  of  certificate 
was  not  affected  by  lien  authorized  in  by-laws;  Bank  of  Atchison  County 
v.  Durfee,  118  Mo.  446,  40  Am.  St.  Rep.  404,  24  S.  W.  136,  where  bona 
fide  purchaser  of  certificates  was  unaffected  by  secret  lien ;  Brinkerhoff- 
ftriw  Trust  etc.  Co.  v.  Home  L.  Co.,  118  Mo.  458?  24  S.  W.  131,  where 
bona  fide  purchaser  of  certificate  was  not  bound  by  by-law  of  which  he 
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Approved  in  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  162  N.  Y. 
178,  56  N.  E.  526,  holding  decisions  do  not  authorize  equitable  lien  by 
bank  upon  capital  stock  against  bona  fide  purchaser;  First  Nat.  Bank 
v.  Stribling,  16  Okl.  56,  57,  86  Pac.  517,  corporate  shares  cannot  be 
reissued  without  surrender  of  original  certificate;  dissenting  opinion  in 
Monahan  v.  Monahan,  77  Vt.  151,  70  L.  R.  A.  935,  59  Atl.  174,  majority 
holding  complainant  seeking  to  impress  with  trust  securities  which  had 
been  secretly  obtained  from  him,  not  denied  relief  because  securities 
put  in  defendant's  name  to  evade  taxation;  Moores  v.  Citizens'  Nat. 
Bank,  104  U.  S.  630,  26  L.  Ed.  872,  where  such  facts  were  held  to  con- 
stitute a  cause  of  action;  Johnson  v.  Laflin,  5  Dill.  76,  80,  89,  Fed. 
Cas.  7393,  holding  sale  of  national  bank  stock  complete  before  transfer 
on  books;  Continental  Nat.  Bank  v.  Eliot  Nat.  Bank,  7  Fed.  376,  where 
attaching  creditor  could  not  hold  against  holder  of  unrecorded  certifi- 
cate; Hazard  v.  National  Exch.  Bank,  26  Fed.  94,  where  right  of 
assignee  of  certificate  to  transfer  of  stock  was  not  affected  by  subse- 
quent attachment;  Bath  Sav.  Inst.  v.  Sagadahoc  Nat.  Bank,  89  Me.  504, 
36  Atl.  997,  where  bank  was  liable  to  assignee  of  certificates  for  divi- 
dends paid  assignor;  Pratt  v.  Taunton  Copper  Mfg.  Co.,  123  Mass.  112, 
25  Am.  Rep.  39,  holding  that  one  innocently  holding  stock  issued  on 
surrender  of  stock,  fraudulently  transferred,  was  not  liable  with  com- 
pany to  original  owner ;  Cincinnati  etc.  R.  R.  Co.  v.  Citizens '  Nat.  Bank, 
56 '  Ohio  St.  387,  43  L.  R.  A.  786,  47  N.  E.  255,  allowing  recovery  in 
favor  of  one  holding  spurious  certificate  issued  by  bank's  officers; 
Strange  v.  Houston  etc.  R.  Co.,  53  Tex.  168,  holding  company  liable 
to  holder  for  transfer  with  knowledge  of  outstanding  certificate;  Baker 
v.  Wasson,  59  Tex.  145,  holding  company  and  secretary  liable  for  such 
transfer;  Moores  v.  Citizens'  Nat.  Bank,  111  U.  S.  166,  28  L.  Ed.  389, 
4  Sup.  Ct.  350,  holding  bank  not  liable  on  forged  certificate  in  hands 
of  holder  with  notice;  Burt  v.  Bailey,  73  Fed.  696,  19  C.  C.  A.  651, 
where  parties  appearing  as  shareholders,  on  books,  were  liable  to  assess- 
ment. 

Distinguished  in  Masury  v.  Arkansas  Nat.  Bank,  87  Fed.  385,  where, 
under  local  statute,  unregistered  pledge  of  stock  certificates  was  void 
as  against  attachment. 

Rights  inter  se  of  corporation  and  bona  fide  purchaser  of  forged  or 
spurious  stock  certificate.    Note,  5  Ann.  Gas.  251. 

Liability  of  corporation  to  true  owner  for  unauthorized  stock,  trans- 
fer.   Note,  45  L.  R.  A.  (N.  S.)  1076,  1077. 

Laches  in  having  stock  transferred  on  books  as  affecting  liability 
of  corporation  subsequently  making  unauthorized  transfer.  Note, 
45  L.  R.  A.  (N.  8.)  1092. 
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Corporations — Voting  by  proxy.    Note,  43  Am.  St.  Rep.  156,  157. 

What  by-laws  private  corporation  aggregate  may  adopt.    Note,  85 
Am.  Dec.  621. 

11  Wall  379-380,  20  L.  Ed.  189,  DEWING  y.  SEARS. 

Judgment  on  contract  calling  for  payment  in  specified  weight  of  pure 
gold,  solvable  in  coined  money,  should  be  entered  for  coined  dollars  and 
parts  of  dollars,  and  not  for  treasury  notes,  of  equivalent  market  value. 

Approved  in  Hittson  v.  Davenport,  4  Colo.  174,  sustaining  judgment 
for  "gold  dollars,' '  where  contract  was  payable  in  gold;  Bo  wen  v. 
Darby,  14  Fla.  218,  where  note  being  payable  in  gold,  it  was  error 
to  instruct  jury  to  compute  amount  due  in  currency ;  Belf ord  v.  Wood- 
ward, 158  111.  136,  29  L.  R.  A.  600,  41  N.  E.  1101,  holding  judgment 
for  gold  coin  invalid,  where  there  was  no  allegation  or  proof  of  such 
promise;  Knox  v.  Gerhauser,  3  Mont.  280,  where  judgment  on  such 
contract  was  modified  by  inserting  amount  in  gold  coin;  Phillips  v. 
Dngan,  21  Ohio  St.  471,  8  Am.  Rep.  69,  holding  plaintiff  suing  on  note 
payable  in  gold  or  silver  entitled  to  judgment  for  specie;.  Townsend  v. 
Jennison,  44  Vt.  318,  holding  it  error,  in  such  case,  to  give  judgment 
for  currency  of  same  market  value ;  dissenting  opinion  in  Legal -Tender 
Cases,  12  Wall.  624,  20  L.  Ed.  336,  majority  holding  legal-tender  acts 
constitutional. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  127. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
517. 

11  WalL  380-382,  20  L.  Ed.  175,  RANKIN  v.  TENNESSEE. 

In  capital  cases,  where  plea  in  bar  is  found  against  prisoner,  he  may 
plead  over  to  the  felony  the  general  issue. 

Approved  in  Heike  v.  United  States,  217  U. '  S.  432,  54  L.  Ed.  825, 
30  Sup.  Ct.  539,  holding  directed  verdict  on  plea  in  bar  not  such  final 
judgment  as  would  warrant  writ  of  error. 

Where  judgment  of  acquittal  in  lower  court  is  reversed  for  insufficiency 
of  plea,  and  cause  remanded  for  trial,  there  is  no  final  judgment  of  which 
Supreme  Court  can  take  cognizance  on  writ  of  error. 

Approved  in  Cowan  v.  East  etc.  R.  Co.,  6  Baxt.  71,  dismissing  appeal 
from  order  sustaining  demurrer,  there  being  no  refusal  to  amend. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 
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11  WalL  382-391,  20  L.  Ed.  44,  EDMONDSON  y.  BLOOMSHIBE. 

Not  cited. 

11  Wall.  391-396/20  L.  Ed.  190,  SECOND  NATIONAL  BANE  V.  HUNT. 

Courts  cannot  assume,  in  instructions  to  juries,  that  material  facta,  on 
'  which  parties  rely,  are  established,  unless  they  are  admitted,  or  the  evidence 
respecting  them  is  uncontroverted. 

Approved  in  Semet-Solway  Co.  v.  Wilcox,  143  Fed.  840,  74  C.  C.  A. 
635,  applying  rule  in  action  for  breach  of  contract  of  employment ;  Smith 
v.  Craft,  123  U.  S.  441,  31  L.  Ed.  268,  8  Sup.  Ct.  197,  holding  that 
question  of  fraud,  in  preference  by  insolvent,  should  have  gone  to  jury. 

Oral  agreement  by  debtor  to  transfer  personal  property  to  creditor, 
when  desired,  is  void  as  to  creditors,  and  sale  under  such  agreement  takes 
effect  only  from  delivery  of  property. 

Approved  in  Landis  v.  McDonald,  88  Mo.  App.  347,  avoiding  prefer- 
ence, possession  taken  within  although  chattel  mortgage  executed  more 
than  four  months  before  bankruptcy  adjudicated;  Feely  v.  Bryan,  55 
W.  Va.  588,  47  S.  E.  308,  where  one  loaned  money  to  another  on  agree- 
ment that  certain  property  was  to  be  mortgaged  to  secure  loan,  and  later 
borrower  makes  mortgage,  it  is  not  good  preference  as  other  debts 
existing  at  date  of  mortgage ;  In  re  Duncan,  8  Ben.  382.  Fed.  Cas.  4131, 
holding  assignee  entitled  to  recover  property  fraudulently  transferred 
though  not  representing  creditor  so  entitled;  In  re  Foster,  9  Fed.  Cas. 
525,  holding  transfer  under  such  agreement  an  act  of  bankruptcy; 
Lloyd  v.  Strobridge,  15  Fed.  Cas.  732,  where  promise  to  give  security 
did  not  validate  mortgage  given  after  debtor  became  insolvent;  Good- 
rich v.  Michael,  3  Colo.  79,  where  sale  of  personal  property  without 
.  delivery  was  void,  as  against  assignee  in  bankruptcy;  dissenting  opin- 
ion in  Watson  v.  Taylor,  21  Wall.  385,  22  L.  Ed.  575,  majority  holding 
mere  entry  of  judgment  did  not  constitute  a  preference. 

Distinguished  in  Scammon  v.  Bowers,  1  Hask.  503,  Fed.  Cas.  12,431, 
allowing  one  who  purchased  goods  to  be  delivered  as  manufactured  to 
retain  goods  received  when  vendor  was  insolvent;  Sawyer  v.  Turpin, 
2  Low.  34,  Fed.  Cas.  12,410,  sustaining  contract  to  deliver  goods  to 
debtor  only  upon  payment;  Teitig  v.  Boseman,  12  Mont.  451,  31  Pac. 
385,  holding  agreement  that  notes  should  become  due  upon  insolvency, 
not  void  without  proof  of  fraud. 

Chattel  mortgage,  not  deposited  in  proper  office,  being  void  under  the 
law  of  the  State,  as  against  creditors,  is  also  void  as  against  mortgagor's 
assignee  in  bankruptcy. 

Approved  in  Edmondson  v.  Hyde,  2  Sawy.  215,  217,  Fed.  Cas.  4285, 
and  Bayne  v.  Brewer  Pottery  Co.,  90  Fed.  756,  where  bills  of  sale  and 
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mortgage,  void  as  against  creditors,  were,  as  against  assignee;  Farmers' 
Loan  &  T.  Co.  v.  Minneapolis  E.  &  M.  Works,  35  Minn.  546,  29  N.  W. 
350,  holding  receiver,  in  proceedings  supplementary  to  execution,  might 
avoid  such  mortgage;  Chipman  v.  McClellan,  159  Mass.  371,  34  N.  E. 
382,  arguendo. 

Explained  in  Coggeshall  v.  Potter,  1  Holmes,  78,  Fed.  Cas.  2955,  where 
mortgage,  good  between  the  parties,  was  good  as  against  assignee. 

Distinguished  in  Ooss  v.  Coffin,  66  Me.  435,  22  Am.  Rep.  588,  holding 
unrecorded  lease,  good  as  between  the  parties,  valid  as  against  assignee 

in  bankruptcy. 

Chattel  mortgage,  by  terms  of  which  mortgagee  retains  possession  of 
goods,  to  fell  in  course  of  trade,  mortgagee  to  take  possession  on  default 
of  payment,  Is  void  as  against  creditors. 

Approved  in  Egan  State  Bank  v.  Rice,  119  Fed.  109,  56  C.  C.  A.  157, 
holding  chattel  mortgage,  mortgagor  retaining  possession,  selling  goods, 
paying  mortgage  and  other  debts,  void;  Means  v.  Dowd,  128  U.  S.  282, 
32  L.  Ed.  434,  9  Sup.  Ct.  68,  where  assignment,  reserving  beneficial 
interest  for  debtor,  was  void;  Piatt  v.  Stewart,  13  Blatchf.  501,  Fed. 
Cas.  11,220,  holding  assignee  in  bankruptcy  entitled  to  recover  property 
transferred  in  fraud  of  creditors;  In  re  Morrill,  2  Sawy.  361,  Fed. 
Cas.  9821,  holding  such  mortgage  void  as  against  assignee;  Kane  v. 
Rice,  14  Fed.  Cas.  128,  holding  assignee  might  recover  property  trans- 
ferred under  such  mortgage;  City  Nat.  Bank  v.  Goodrich,  3  Colo.  142, 
where  similar  arrangement  was  void  as  against  mortgagor's  assignee; 
Moors  v.  Reading,  167  Mass.  325,  57  Am.  St.  Rep.  463,  45  N.  E.  761, 
where  mortgagee 's  rights,  under  similar  mortgage,  were  inferior  to  those 
of  assignee  in  insolvency ;  Horton  v.  Williams,  21  Minn.  190,  where  such 
mortgage  was  void  as  against  subsequent  purchaser  without  notice; 
Rocheleau  v.  Boyle,  11  Mont.  463,  28  Pac.  876,  holding  such  mortgage 
void  as  to  creditors,  though  properly  filed. 

Criticised  in  Cameron  v.  Marvin,  26  Kan.  627,  holding  such  mortgage 
valid  where  possession  was  taken  before  attachment  was  levied. 

Limited  in  Etheridge  v.  Sperry,  139  U.  S.  272,  35  L.  Ed.  174, 11  Sup.  Ct. 
567,  where  recorded  chattel  mortgage,  without  reservation  in  favor  of 
debtor,  was  not  void ;  Huntley  v.  Kingman,  152  U.  S.  535,  38  L.  Ed.  543, 
14  Sup.  Ct.  691,  holding  deed  of  trust  valid,  possession  having  been 
surrendered;  Ephraim  v.  Kelleher,  4  Wash.  256,  18  L.  R.  A.  624,  29 
Pac.  989,  where  possession  was  retained  and  proceeds  applied  on  debt 
and  in  replenishing,  mortgage  was  valid. 

Distinguished  in  Mattley  v.  Wolfe,  175  Fed.  622,  holding  persons  not 
having  lien  on  goods  covered  by  mortgage  cannot  seek  to  set  it  aside  as 
fraudulent;  In  re  Burnham,  140  Fed.  929,  provision  of  mortgage  per- 
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mitting  sale  of  mortgaged  goods  in  usual  course  of  business  does  not 
render  it  void  as  to  after-acquired  goods. 

Effect  of  giving  mortgagor  possession  with  power  of  sale  on  validity 
of  mortgage.    Note,  18  L.  R.  A.  612. 

Miscellaneous.    Cited  in  Nat.  Park  Bank  v.  Whitmore,  104  N.  Y.  303, 

10  N.  E.  526,  holding  valid  an  agreement  to  give  preference  in  case  in 
bankruptcy. 

11  Wall  395-411,  20  L.  Ed.  116,  MISSOURI  v.  KENTUCKY. 

Original  jurisdiction  of  suit  between  two  States,  to  establish  their 
boundaries,  entertained  by  Supreme  Court. 

Approved  in  United  States  v.  Texas,  143  U.  S.  640,  648,  36  L.  Ed.  291, 
294,  12  Sup.  Ct.  491,  494,  entertaining  suit  in  equity  by  United  States 
against  State  to  establish  boundary  of  territory;  Wisconsin  v.  Pelican 
Ins.  Co.,  127  U.  S.  288,  32  L.  Ed  242,  8  Sup.  Ct.  1373,  refusing  to  enter- 
tain suit  by  State  to  recover  statutory  penalty  from  citizen  of  another 
State. 

Kentucky,  on  becoming  a  State,  succeeded  to  the  ancient  right  and  pos- 
session of  Virginia,  which,  by  virtue  of  the  treaty  between  France,  Spain 
and  England,  February,  1763,  and  treaty  of  peace  with  Great  Britain,  1783> 
extended  to  middle  of  the  bed  of  Mississippi  Elver. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  54,  50  L.  Ed.  932,  26 
Sup.  Ct.  408,  long  acquiescence  in  assertion  of  particular  boundary  be- 
tween States  and  exercise  of  sovereignty  over  territory  within  it  is  con- 
clusive; Cessill  v.  State,  40  Ark.  506,  determining  in  like  manner  the 
boundary  of  Arkansas ;  Moss  v.  Gibbs,  10  Heisk.  291,  holding  that  shift- 
ing of  channel  of  Mississippi,  in  1822  or  1823,  did  not  alter  boundary  of 
Tennessee. 

Boundary  between  Kentucky  and  Missouri,  having  been  once  fixed  at 
middle  of  Mississippi  Elver,  subsequent  changes  in  its  course  do  not  affect 
the  ownership  of  an  Island  on  Kentucky  side  of  original  boundary  line. 

Approved  in  Washington  v.  Oregon,  214  U.  S.  214,  53  L.  Ed.  970,  29 
Sup.  Ct.  631,  holding  boundary  between  Washington  and  Oregon  is 
middle  of  Columbia  River  as  designated  at  time  of  admission  of  Oregon 
into  Union;  Missouri  v.  Nebraska,  196  U.  S.  35,  49  L.  Ed.  375,  25  Sup. 
Ct.  155,  applying  rule  in  determining  boundary  between  Missouri  and 
Nebraska ;  Western  Pac.  Ry.  Co.  v.  Southern  Pac.  Co.,  151  Fed.  401,  80 
C.  C.  A.  606,  holding  town  of  Oakland  could  not  convey  to  private  owner- 
ship the  right  to  construct  and  operate  wharfs  on  waterfront,  as  this 
was  given  exclusively  to  city  by  State ;  Moore  v.  McGuire,  142  Fed.  791, 
792,  799,  determining  boundary  between  Arkansas  and  Mississippi,  with 
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reference  to  sovereignty  over  island  in  river;  Stockley  v.  Cissna,  119 
Fed.  821,  56  C.  C.  A.  324,  holding  boundary  between  Tennessee  and 
Arkansas  not  changed  by  Mississippi  cutting  new  channel  called  "Cen- 
tennial cut-off" ;  Waters  v.  Pool,  130  Cal.  138,  62  Pac.  386,  holding  change 
in  coarse  of  river  originally  boundary  between  two  counties,  unaffecting 
legal  boundary ;  Wilson  v.  Watson,  144  Ky.  363,  Ann.  Caa.  1913A,  774, 
84  L.  R.  A.  (N.  S.)  231,  138  S.  W.  288,  holding  ownership  of  island  ex- 
tends to  middle  of  channel  between'  it. and  main  land;  State  v.  Muncie 
Pulp  Co.,  119  Tenn.  76,  81,  109,  127,  104  S.  W.  444,  445,  453,  457,  hold- 
ing sudden  change  of  course  by  Mississippi  did  not  change  boundary 
between  Arkansas  and  Tennessee;  Foppiano  v.  Speed,  113  Tenn.  173, 
82  S.  W.  223,  one  engaged  in  selling  liquor  on  steamer  making  regular 
trips  to  port  in  another  State  is  subject  to  tax  imposed  by  Acts  1901, 
p.  214,  while  boat  was  in  this  State ;  Indiana  v.  Kentucky,  136  U.  S.  508, 
34  L.  Ed.  332,  10  Sup.  Ct.  1053,  holding  that  Green  River  Island,  in 
Ohio  River,  belongs  to  Kentucky ;  Buttenuth  v.  St.  Louis  Bridge  Co.,  123 
III.  553,  5  Am.  St.  Rep.  558,  17  N.  £.  446,  holding  that  boundary  be- 
tween Illinois  and  Missouri  is  middle  of  main  channel  of  Mississippi; 
Cooley  v.  Golden,  52  Mo.  App.  235,  holding  that  boundary  between  Mis- 
souri and  Nebraska  is  center  of  river  channel,  as  it  was  when  line  was 
established;  Holbrook  v.  Moore,  4  Neb.  438,  holding  that  change  in 
channel  of  Missouri  River  did  not  alter  boundary  line,  bet  ween  Nebraska 
and  Iowa. 

Doctrine  of  riparian  ownership  of  bed  of  river  as  extended  to 
islands.    Note,  Ann,  Gas.  1913A,  783. 

Effect  of  title  of  riparian  owner  of  change  in  course  of  navigable 
stream.    Note,  13  Ann,  Oas.  51. 

Rivers  and  lakes  as  State  boundaries.    Note,  15  L.  R.  A.  187,  189. 

Jurisdiction  over  boundary  rivers.    Note,  65  L.  R.  A.  957,  968. 

Change  of  channel  as  changing  State  boundary.    Note,  39  L.  R.  A. 
(N.  S.)  201. 

Maps  and  books  of  early  explorers  are  mere  hearsay,  as  to  facts  within 
memory  of  living  witnesses,  and,  If  different,  the  latter  Is  to  be  preferred. 

Approved  in  Moore  v.  McGuire,  142  Fed.  793,  determining  boundary 
between  Arkansas  and  Mississippi,  with  reference  to  sovereignty  over 
island  in  river;  Gallagher  v.  Market  St.  Ry.  Co.,  67  Cal.  16,  6  Pac.  871, 
where  medical  work  was  not  admissible  to  prove  probable  effect  of 
injury. 

Evidence  examined  at  length,  with  conclusion  that  Wolf  Island,  In  Mis- 
gtatippi  Biver,  Is  a  part  of  the  State  of  Kentucky* 

Approved  in  Pike  v.  Hood,  67*  N.  H.  172,  27  Atl.  140,  holding  that 
deed,  bounding  land  by  bank  of  brook,  refers  to  main  branch;  Branham 
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t.  Bledsoe  Creek  Turnpike  Co.,  1  Lea,  706,  708,  27  Am.  Sep.  791,  792, 
where  a  line  down  center  of  creek  was  held  to  refer  to  main  channel. 

11  WalL  411-416,  20  K  Ed.  191,  THE  MONTELLO. 

Supreme  Court  Is  supposed  to  know  judicially  the  principal  features  of 
the  geography  of  our  country,  and  as  part  of  it,  what  streams  are  navigable 
waters  of  the  United  States. 

Limited  in  United  States  v.  Rio  Grande  etc.  Irr.  Co.,  174  U.  S.  697, 
43  L.  Ed.  1139,  19  Sup.  Ct.  773,  determining  on  the  evidence  that  Rio 
Grande  is  not  navigable  within  limits  of  New  Mexico. 

Judicial  notes  of  geographical  facts.    Note,  12  Ann.  Oas.  927,  928. 

Navigable  water  of  the  United  States  is  one  that,  by  Itself  or  by  con- 
nection with. other  waters,  forms  a  continued  highway,  over  which  com- 
merce may  be  carried  on  with  other  States  or  foreign  countries,  in  the  cus- 
tomary modes  in  which  such  commerce  is  conducted  by  water. 

Approved  in  The  New  York,  175  U.  S.  194,  44  L.  Ed.  130,  20  Sup.  Ct. 
70,  holding  navigation  of  steamers  upon  great  lakes  and  connecting  waters 
is  subject  of  congressional  regulation;  United  States  v.  Union  Bridge 
Co.,  143  Fed.  378,  Allegheny  River  is  navigable  waterway  of  the  United 
States ;  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  712,  holding  Kinlock 
Creek  in  Georgetown  county,  South  Carolina,  not  a  public  highway; 
Birch  v.  King,  71  N.  J.  L.  394,  59  Atl.  11,  plea  to  jurisdiction  averring 
that  cause  of  action  arose  upon  navigable  waters  is  insufficient;  State  v. 
Twiford,  136  N.  C.  606,  48  S.  E.  587,  upholding  instructions  defining 
navigable  stream  in  prosecution  for  obstructing  same;  Bissel  v.  Olson, 
26  N.  D.  66,  143  N.  W.  341,  holding  where  stream  is  not  declared  navi- 
gable by  statute,  burden  is  on  him  claiming  navigability  to  show  it; 
State  v.  Columbia  Water  Power  Co.,  82  S.  C.  186,  129  Am.  St  Rep.  876, 
17  Ann.  Gas.  343,  22  L.  R.  A.  (N.  S.)  435,  63  S.  £.  887,  holding  canal 
constructed  to  improve  navigable  stream  is  itself  navigable;  dissenting 
opinion  in  The  Robert  W.  Parsons,  191  U.  S.  51,  48  L.  Ed.  87,  44  Sup. 
Ct.  8,  court  holding  Erie  canal  a  navigable  water  within  admiralty  juris- 
diction; Manigault  v.  Springs,  199  U.  S.  478,  50  L.  Ed.  277,  26  Sup.  Ct. 
127,  arguendo;  United  States  v.  The  Str.  Montello,  20  Wall.  439,  22 
L.  Ed.  393,  holding  Fox  River  a  navigable  water  of  the  United  States ; 
The  E.  M.  McChesney,  8  Ben.  157,  Fed.  Cas.  4463,  holding  that  admiralty 
had  jurisdiction  in  action  on  contract  of  carriage  on  Erie  canal ;  Malony 
v.  Milwaukee,  1  Fed.  613,  where  District  Court  took  jurisdiction  of  ac- 
tion for  collision  on  Erie  canal;  Brown  v.  United  States,  81  Fed.  57, 
United  State*  v.  Burlington  etc.  Co.,  21  Fed.  333,  and  The  Katie,  40  Fed. 
488,  7  L.  £.  A.  63,  all  arguendo;  Morse  v.  Home  Ins.  Co.,  30  Wis.  506, 
holding  Fox  River,  above  Oshkosh,  n6t  a  navigable  river  of  the  United 
States. 
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What  is  navigable  stream.    Note,  IS  Am.  Rep.  262. 

What  waters  are  navigable.    Notes,  126  Am.  St.  Reft.  718,  720,  722; 
42  L.  R.  A.  325. 

River  that  does  not,  by  itself  or  in  connection  with  other  waters,  form 
continuous  highway  for  interstate  or  foreign  commerce,  .and  is  only  navi- 
gable between  places  in  same  State,  is  only  a  navigable  water  of  the  State. 

Approved  in  The  Rockaway,  156  Fed.  694,  holding  State  statute  may 
prescribe  maritime  lien  on  vessels  operating  on  navigable  waters  wholly 
within  State;  Commonwealth  v.  King,  150  Mass.  225,  5  L.  R.  A.  538, 
22  N.  £.  906,  where  court  took  judicial  notice  that  part  of  Connecticut 
River  was  not  within  maritime  jurisdiction  of  United  States ;  Hodges  v. 
Williams,  95  N.  C.  334,  59  Am.  Rep.  243,  holding  non-navigable  an  in- 
land lake,  fifteen  miles  long  by  eight  in  width;  Heyward  v.  Farmers' 
Min.  Co.,  42  S.  C.  153,  46  Am.  St.  Rep.  714,  28  L  R.  A.  47,  19  S.  E.  971, 
holding  that  title  to  bed  of  such  stream  was  in  State;  Covington  etc. 
Bridge  Co.  v.  Commonwealth,  154  U.  S.  210,  38  L.  Ed.  966,  14  Sup.  Ct. 
1089,  arguendo;  Chisolm  v.  Caines,  67  Fed.  292,  Shaw  v.  Oswego  Iron 
Co.,  10  Or.  378,  45  Am.  Rep.  151,  Trout  etc.  Club  v.  Mather,  68  Vt.  345, 
33  L.  R.  A  571,  35  Atl.  325,  all  discussing  characteristics  of  public  navi- 
gable stream ;  Willow  River  Club  v.  Wade,  100  Wis.  99,  42  L.  R.  A.  318, 
76  N.  W.  276,  holding  Willow  River  to  be  a  public  navigable  water,  in 
which  anyone  may  fish;  Louisville  etc.  R.  Co.  v.  Railroad  Commrs.,  19 
Fed.  708,  arguendo;  dissenting  opinion  in  Hutton  v.  Webb,  124  N.  C. 
754,  33  S.  E.  170,  majority  holding  legislature  could  not  impose  duties 
on  navigation  to  pay  for  bridges ;  The  Clymene,  9  Fed.  167,  holding  that 
Delaware  has  authority  over  pilotage  in  navigable  waters  within  her 
limits,  but  not  exclusive. 

Acts  of  Congress  for  license  and  enrollment  of  vessels  only  require 
enrollment  and  license  for  vessels  employed  upon  navigable  waters  of  the 
United  States. 

Approved  in  The  Nassau,  182  Fed.  700,  holding  ferry-boat  plying  be- 
tween Manhattan  and  Brooklyn  does  not  violate  United  States  statute 
by  carrying  wagon  loaded  with  kerosene ;  United  States  v.  Beacham,  29 
Fed.  284,  sustaining  indictment  against  captain  of  steamer  plying  on 
Chesapeake  Bay. 

Limited  in  The  Katie,  40  Fed.  482,  488,  7  L.  R.  A.  69,  63,  sustaining 
limited  liability  act  of  July  19,  1886. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  236. 

Congress  has  not  prescribed  any  regulations  governing  commerce  be- 
tween States,  except  so  far  as  It  Is  conducted  In  vessels  on  the  navigable 
waters  of  the  United  States,  ^ 
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Approved  in  Union  Bridge  Co.  v.  United  States,  204  U.  S.  373,  51 
L.  Ed.  530,  27  Sup.  Ct.  367,  holding  no  compensation  need  be  made  for 
change  ordered  in*  bridge  over  navigable  stream. 

State  jurisdiction  in  regard  to  vessels.    Note,  62TAnL  Dec.  238. 

11  Wall.  416-423,  20  L.  Ed.  181,  MONCUBE  v.  ZUNTS. 

Sale  of  land  by  marshal,  under  executory  process  of  Federal  court,  In 
Louisiana,  notice  of  which  is  not  given  as  required  by  the  Louisiana  code, 
Is  invalid. 

Approved  in  dissenting  opinion  in  Wilcox  v.  Emerson,  10  R.  I.  275, 
majority  holding  that  officer's  return  must  show  compliance  with  require- 
ments as  to  advertising. 

Miscellaneous.    Cited  in  Wilcox  v.  Emerson,  10  R.  I.  277. 

11  Wall.  423-432,  20  L.  Ed.  192,  ST.  LOUIS  v.  WIGGINS  FEBBY  CO. 

In  case  of  special  findings  by  the  court,  no  bill  of  exceptions  is  neces- 
sary to  raise  the  question  whether  the  facts  found  support  the  judgment. 

Approved  in  Webb  v.  National  Bank  of  Republic,  146  Fed.  719,  77 
C.  C.  A.  143,  following  rule;  United  States  v.  United  States  Fidelity 
etc.  Co.,  236  U.  S.  527,  59  L.  Ed.  703,  35  Sup.  Ct.  298,  refusing  to  revise 
findings  as  to  whether  United  States  was  at  fault  in  paying  installments 
to  contractor  doing  work  negligently;  Chicago  R.  I.  &  P.  Ry.  Co.  v. 
Barrett,  190  Fed.  123,  111  C.  C.  A.  158,  holding  appellate  court  may 
rule  on  special  finding,  without  any  exception  being  taken  in  court  be- 
low; St.  Joseph  Stockyards  Co.  v.  United  States,  187  Fed.  105,  110 
C.  C.  A.  432,  and  United  States  v.  Sioux  City  Stockyards  Co.,  167  Fed. 
127,  92  C.  C.  A.  578,  both  holding  special  finding  by  court  is  like  special 
verdict  of  jury  and  must  be  spread  on  record ;  Seeberger  v.  Schlesinger, 
152  U.  S.  586,  c8  L.  Ed.  562,  14  Sup.  Ct.  731,  where  failure  to  take  ex- 
ception, in  such  case,  was  immaterial. 

Corporation  is  regarded  as  in  effect  a  citizen  of  the  State  which  created 
It;  it  has  no  faculty  to  emigrate. 

Approved  in  Foster  etc.  Co.  v.  Caskey,  66  Kan.  601,  72  Pac.  269,  hold- 
ing capital  stock  of  corporation  taxable  only  in  State  of  domicile;  Cal- 
ender'Navigation  Co.  v.  Pomeroy,  61  Or.  356,  122  Pac.  762,  holding 
steamship  corporation  organized  in  Washington  is  taxable  there,  even 
though  all  stockholders  move  to  Oregon;  Ward  v.  Blake  Mfg.  Co.,  56 
Fed.  439,  5  C.  C.  A.  538,  holding  allegation  of  organization  in  another 
State  showed  diversity  of  citizenship;  Commonwealth  v.  Standard  Oil 
Co.,  101  Pa.  St.  146,  and  holding  that  foreign  corporation  could  be  taxed 
only  to  extent  of  property  brought  into  State;  Berry  v.  Windham,  59 
N.  H.  290,  47  Am.  Rep.  204,  arguendo. 
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Corporation  can  exercise  its  franchises  extraterritorially  only  so  far  as 
may  be  permitted  by  other  sovereignties;  hut  with  that  consent,  may  do 
any  act  not  ultra  vires,  and  may  have  special  or  constructive  residence. 

Approved  in  Cunningham  v.  Klamath  Lake  R.  Co.,  64  Or.  21,  101  Pac. 
1099,  upholding  law  requiring  foreign  corporation  to  designate  upon 
whom  service  may  be  made;  Duke  v.  Taylor,  37  Fla.  71,  53  Am*  St.  Rep. 
233, 19  South.  174,  holding  illegal  an  attempted  organization  in  Florida, 
under  Tennessee  charter;  St.  Louis  v.  Consolidated  Coal  Co.,  113  Mo. 
87,  20  S.  W.  700,  holding  taxable,  tugs  of  foreign  corporation,  having 
actual  situs  in  the  State ;  Kansas  City  etc.  Ry.  Co.  v.  Stevenson,  135  Fed. 
554,  arguendo. 

It  Is  for  legislature  to  decide  the  mode,  form  and  extent  of  taxation  of 
persons  and  property  within  its  jurisdiction,  limited  only  hy  those  prin- 
ciples which  lie  at  the  foundation  of  all  free  government. 

Approved  in  Keeney  v.  Controller  of  State  of  New  York,  222  U.  S. 
537,  38  L.  R.  A.  (N.  S.)  1139,  56  L.  Ed.  305,  32  Sup.  Ct.  105,  holding 
inheritance  tax  law  not  invalid  because  of  different  tax  provided  for 
children  and  collateral  relatives;  Union  etc.  Transit  Co.  v.  Kentucky, 
199  U.  S.  205,  50  L.  Ed.  154,  26  Sup.  Ct.  36,  holding  void  Kentucky  tax 
on  Kentucky  railroad's  rolling  stock  permanently  located  in  other  State ; 
Flowerree  etc.  Co.  v.  Lewis  &  Clark  Co.,  33  Mont.  38,  81  Pac.  400,  where 
corporation  owning  cattle  which  grazed  in  county  where  its  business 
manager  resided  drove  them  elsewhere  for  feeding  with  intention  to  re- 
turn them,  cattle  not  taxable  in  latter  county ;  Harrell  v.  Speed,  113 
Tenn.  228, 106  Am.  St.  Rep.  814,  81  S.  W.  841,  one  running  bar  on  vessel 
belonging  to  Arkansas  corporation  and  plying  between  Arkansas  and 
Tennessee  is  liable  to  Tennessee  license  tax  while  running  bar  in  Ten- 
nessee; Kirtland  v.  Hotchkiss,  100  U.  S.  497,  25  L.  Ed.  .562,  sustaining 
tax  on  bonds  secured  by  mortgage  upon  land  in  another  State,  the  resi- 
dence of  debtor;  Cincinnati  etc.  R.  Co.  v.  Commonwealth,  81  Ky.  500, 
sustaining  Kentucky's  scheme  for  taxing  railroads;  State  v.  Shaw,  21 
Xev.  226,  29  Pac.  322,  holding  cattle  taxable  in  county  of  situs,  regard- 
less of  owner's  residence;  State  v.  Central  Pacific  R.  Co.,  21  Nev.  264,  30 
Pac.  690,  arguendo. 

Distinguished  in  Prairie  Cattle  Co.  v.  Williamson,  5  Okl.  494,  49  Pac, 
939,  where  cattle  owned  in  another  State  grazed  in  this  State  during  en- 
tire year,  they  are  taxable  here  though  already  listed  in  other  State. 

Jurisdiction  Is  as  necessary  to  valid  legislative  as  to  valid  judicial 

action. 

Approved  in  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  747,  50  C.  C.  A. 
511,  holding  vessel  not  subject  to  State  taxation — home  port  in  another 
State ;  Commonwealth  v.  Lee  Line  Co.,  159  Ky.  477,  167  S.  W.  410,  hold- 
ing steamship  company  operating  along  Mississippi  and  Ohio  Rivers  not 
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taxable  by  Kentucky ;  State  v.  Wiggins  Ferry  Co.,  208  Mo.  644,  647,  106 
S.  W.  1011,  1012,  holding  in  taxing  railroad  company  operating  steam- 
boat line  for  transporting  cars  of  other  companies,  knowledge  must  be 
taken  of  properties  in  other  States;  Snell  v.  Niagara  Paper  Mills,  193 
N.  Y.  465,  86  N.  E.  460,  holding  jurisdiction  over  actions  against  New 
York  City  is  in  New  York  County  Courts ;  State  v.  Chicago  etc.  Ry.  Co., 
132  Wis.  363,  112  N.  W.  521,  holding  statute  can  compel  railroad  to  an- 
swer under  oath  as  to  its  assets  subject  to  taxation;  Gloucester  Ferry 
Co.  v.  Pennsylvania,  114  U.  S.  208,  29  L.  Ed.  168,  5  Sup.  Ct.  830,  hold- 
ing invalid  a  tax  on  capital  stock  of  foreign  ferry  company;  New  York 
etc.  R.  Co.  v.  Pennsylvania,  153  U.  S.  646,  38  L.  Ed.  853, 14  Sup.  Ct.  958, 
holding  Pennsylvania  could  not  compel  foreign  corporation  to  withhold 
part  of  interest,  payable  in  New  York,  on  its  bonds  held  in  Pennsylvania ; 
Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.  146,  holding  foreign 
corporation  taxable  only  as  to  property  brought  into  State ;  Street  R.  Co. 
v.  Morrowr87  Tenn.  438,  2  L  R.  A.  862,  11  S.  W.  355,  holding  illegal, 
a  State  tax  on  foreign-held  bonds ;  dissenting  opinion  in  Adams  Exp.  Co. 
v.  Ohio,  165  U.  S.  230,  41  L.  Ed.  698,  17  Sup.  Ct.  313,  majority  holding 
valid  Ohio's  scheme  of  taxation  as  to  foreign  express  companies;  Com- 
monwealth v.  Gloucester  Ferry  Co.,  98  Pa.  St.  118,  majority  sustaining 
tax  on  capital  stock  of  foreign  ferry  company;  dissenting  opinion  in 
Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  376,  56  L.  Ed.  807,  32  Sup. 
Ct.  499,  majority  holding  Porto  Rico  has  taxable,  jurisdiction  over'navi- 
gable  waters  within  its  limits. 

Bole  that  locality  of  personal  property  Is  that  of  Its  owner  does  not 
affect  the  taxing  power  where  the  property  has  Its  actual  situs  and  legisla- 
tive jurisdiction  exists. 

Approved  in  United  States  v.  Billings,  190  Fed.  367,  upholding  tax 
on  yacht  that  had  not  been  in  use  for  year;  Foster-Cherry  Commission 
Co.  v.  Caskey,  66  Kan.  604,  72  Pac.  270,  holding  tax  invalid  upon  capital 
stock  of  corporation  domiciled  without,  but  doing  large  business  within 
State ;  Allen  v.  National  Bank  of  Camden,  92  Md.  513,  48  Atl.  79,  allow- 
ing mortgages  of  land  within  State,  owned  by  citizens  of  other  States, 
to  be  taxed  by  counties  wherein  land  situated. 

Distinguished  in  Commonwealth  v.  Southern  Pac.  Co.,  134  Ky.  419, 
20  Ann.  Gas.  965,  120  S.  W.  312,  holding  taxation  of  ship  engaged  in 
coastwise  trade  is  governed  by  situs  of  owner. 

"Home  port"  of  a  vessel  depends  upon  locality  of  her  owner's  residence, 
and  not  upon  the  place  of  enrollment. 

Approved  in  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  67,  68,  69, 
77,  79,  56  L.  Ed.  98,  99,  102,  32  Sup.  Ct.  13,  holding  ocean-going  steam- 
ships owned  by  Kentucky  corporation  taxable  in  Kentucky  and  not  in 
New  York,  the  place  of  enrollment;  Ayer  etc.  Tie  Co.  v.  Kentucky,  202 


297  ST.  LOUIS  v.  WIGGINS  FERRY  CO.    11  Wall.  423-432 

U.  S.  421,  50  L.  EcL  1087,  26  Sup.  Ct.  678,  rule  not  changed  by  Comp. 
Stats.  1901,  p.  2831,  §  21 ;  The  Lotus  No.  2,  26  Fed.  641,  holding  that 
port  of  enrollment  was  not  vessel  home  port;  Mayor  etc.  of  Mobile  v. 
Baldwin,  57  Ala.  70,  29  Am,  Rep.  716,  holding  illegal,  a  tax  on  ferry-boat 
at  port  of  registration. 

Tax  imposed  on  ferry-boats  belonging  to  Illinois  corporation,  having 
their  home  port  in  that  State,  and  touching  at  St.  Louis  only  to  take  on 
and  discharge  cargo,  as  property  within  that  city,  is  invalid,  though  the 
corporation  had  offices,  and  most  of  its  stockholders  lived,  in  St.  Louis. 

Approved  in  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  748,  749,  50 
C.  C.  A.  511,  holding  tax  by  Ohio  of  vessels  having  home  port  in  Mich- 
igan invalid;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S.  208,  29 
L  Ed.  163,  5  Sup.  Ct.  830,  where  tax  on  capital  stock  of  foreign  ferry 
company  was  invalid ;  Baltimore  etc.  R.  Co.  v.  Allen,  22  Fed.  379,  hold- 
ing that  State  could  not  tax  rolling  stock  of  foreign  railroad  corpora- 
tion; Mayor  etc.  of  Mobile  v.  Baldwin,  57  Ala.  70,  29  Am.  Rep.  716, 
holding  tax  illegal,  under  similar  circumstances;  Johnson  v.  De  Bary- 
Baya,  37  Fla.  518,  37  L.  R.  A.  526,  19  South.  646,  restraining  seizure  of 
vessel  for  tax  imposed  away  from  home  port;  Philadelphia  etc.  R.  Co. 
y.  Appeal  Tax  Court,  50  Md.  416,  holding  invalid  a  tax  on  rolling  stock 
of  foreign  railroad  corporation;  Roberts  v.  Charlevoix  Township,  60 
Mich.  198,  26  N.  W.  878,  holding  vessel  enrolled  and  licensed  not  tax- 
able in  other  than  home  port ;  Graham  v.  St.  Joseph  Township,  67  Mich.' 
656,  35  N.  W.  810,  holding  vessel  belonging  to  foreign  corporation  not 
taxable  because  used  in  the  State;  Conley  v.  Chedic,  7  Nev.  342,  hold- 
ing goods  in  transitu  not  taxable  in  State  through  which  they  pass; 
Barnes  v.  Woodbury,  17  Nev.  388,  30  Pac.  1069,  holding  that  cattle  were 
not  taxable  in  county  where  they  were  temporarily  grazing;  Connecticut 
River  Lumber  Co.  v.  Columbia,  62  N.  H.  287,  where  logs  in  transit  were 
not  taxable  in  State  where  temporarily  stored ;  State  ex  rel.  American 
Express  Co.  v.  State  Board  of  Assessment,  3  S.  D.  351,  53  N.  W.  196, 
and  dissenting  opinion  in  Commonwealth  v.  Gloucester  Ferry  Co.,  98  Pa. 
St.  119,  majority  holding  capital  stock  of  foreign  ferry  company  taxable. 

Distinguished  in  Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  397, 
47  L.  Ed.  518,  23  Sup.  Ct.  467,  upholding  tax  by  Indiana  of  franchise  to 
operate  ferry  from  Indiana  to  Kentucky;  Diamond  Match  Co.  v.  Onto- 
nagon, 188  U.  S.  91,  47  L.  Ed.  398,  23  Sup.  Ct.  269,  upholding  village 
of  Ontonagon's  power  to  assess  logs  stored  in  boom,  taken  downstream 
as  circumstance  require;  Pullman  Palace  Car  Co.  v.  Pennsylvania,  141 
U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  sustaining  tax  on  capital  stock 
of  foreign  sleeping-car  company ;  Pullman  Palace  Car  Co.  v.  Twombly, 
29  Fed.  668,  sustaining  Iowa's  scheme  of  taxation  as  to  Pullman  cars; 
St.  Louis  v.  Consolidated  Coal  Co.,  113  Mo.  87,  89,  20  S.  W.  700,  holding 


11  Wall.  432-438        NOTES  ON  U.  S.  REPORTS.  298 

taxable  the  tugs  of  foreign  corporation  having  actual  situs  in  the  State ; 
Union  Refrigerator  Transit  Co.  v.  Lynch,  18  Utah,  390,  55  Pac.  642, 
holding  refrigerator-cars  of  foreign  corporation,  used  in  State,  taxable. 
Limited  in  dissenting  opinion  in  Johnson  v.  De  Bary-Baya,  37  Fla. 
522,  523,  525,  37  L.  R.  A.  527,  528,  19  South.  647,  648,  and  note,  major- 
ity holding  illegal,  a  tax  on  vessel  having  home  port  in  another  State; 
Irvin  v.  New  Orleans  etc.  R.  Co.,  94  111.  110,  34  Am.  Rep.  211,  sustaining 
tax  on  ferry-boat  owned  one-half  by  local  company,  plying  between 
Illinois  and  Kentucky. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  471. 

Place  where  property  may  be  taxed.    Note,  56  Am.  Dec.  526,  527. 

Place  of  taxation  of  tangible  personalty  of  corporation  as  depend- 
ent upon  location  of  principal  office.    Note,  19  Ann.  Gas.  959. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  3  Ann.  Gas.  1103. 

Where  ships  are  taxable.    Note,  37  L.  R.  A.  520. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  R.  A.  432,  433,  436,  442,  443,  448. 

Home  port  of  vessel  for  tax  purposes.    Note,  2  L.  R.  A.  (N.  8.) 
197. 

Local  situs  within  State  of  nonresident's  tangible  personal  property 
for  taxation.    Note,  7  L  B.  A.  (N.  S.)  704. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  19150,  904,  909. 

Right  to  maritime  lien  for  supplies.    Note,  24  £.  R.  G.  654. 

11  Wall.  432-438,  20  L.  Ed.  195,  UNITED  STATES  v.  HOWELL. 

Words  "false,  forged  and  counterfeit,"  In  sixth  section,  Act  of  July 
26,  1862,  when  applied  to  any  obligation  of  the  government  therein  men- 
tioned, imply  that  It  purports  to  be  such  an  instrument,  but  is  not  genuine 
or  valid. 

Approved  in  Williams  v.  Territory,  13  Ariz.  31,  27  L.  R.  A.  (N.  S.) 
1032, 108  Pac.  244,  holding  check  issued  on  bank  in  which  drawer  had  no 
funds  is  "bogus  check";  Commonwealth  v.  Bailey,  199  Mass.  585,  85 
N.  E.  858,  upholding  indictment  accusing  person  of  issuing  "what  pur- 
ported to  be  a  promissory  note";  United  States  v.  Owens,  37  Fla.  115, 
following  rule;  United  States  v.  Patterson,  55  Fed.  640,  holding  words 
"trade  and  commerce"  in  act  of  July  2,  1890,  synonymous. 

Indictment,  under  section  6,  Act  of  July  26,  1862,  for  passing  counter- 
feit treasury  notes,  following  words  of  that  section,  is  not  void  for 
pugnancy. 
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Approved  in  United  States  v.  Carll,  105  U.  S.  613,  26  L.  Ed.  1136, 
holding  that  indictment  most  charge  that  defendant  knew  the  instru- 
ment to  be  false. 

11  Wall  488-442,  20  K  Ed  197,  HOME  Dia  OO.  T.  WEIDE. 

Buleg  of  evidence  must  expand  according  to  exigencies  of  society. 
Approved  in  Lane  v.  Missouri  Pacific  R.  Co.,  132  Mo.  19,  33  S.  W. 
650,  holding  evidence  of  deceased's  habit  of  drunkenness  admissible  on 
question  of  contributory  negligence. 

Evidence  offered,  which  conduces  in  any  reasonable  degree  to  establish 
the  probability  or  improbability  of  the  fact  in  controversy,  should  go  to  the 
jury. 

Approved  in  Sorenson  v.  United  States,  168  Fed.  805,  94  C.  C.  A.  181, 
holding  where  there  is  doubt  in  prosecution  for  burglary,  that  accused 
broke  into  place,  evidence  is  not  sufficient ;  Texas  &  P.  Ry.  Co.  v.  Cou- 
tourie,  135  Fed.  469,  68  C.  C.  A.  177,  where  destruction  of  cotton  by  fire 
while  piled  on  dock  was  alleged  to  have  been  caused  by  negligent  method 
of  piling,  evidence  of  habitual  intoxication  of  superintendent  is  admis- 
sible; Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  97  Fed.  416,  38 
C-  C.  A.  228,  rejecting  evidence  of  number  of  miners  employed  and 
average  amount  of  ore  taken  by  each,  in  action  for  extracting  ore  from 
plaintiff's  claim ;  Moody  v.  Peirano,  4  Cal.  App.  420,  88  Pac.  383,  apply- 
ing rule  in  case  involving  breach  of  warranty  for  sale  of  seed;  Wyne- 
ltonse  v.  Mandelson,  84  Conn.  618,  80  Atl.  708,  admitting  statements  of 
conditional  buyer  as  to  possession  of  goods  at  time  of  first  payment; 
Dougherty  v.  White,  2  Boyce  (Del.),  321,  80  Atl.  238,  holding  in  action 
against  decedent's  estate  for  services,  notes  and  checks  passed  between 
parties  were  competent  evidence  to  show  relation ;  Cleveland  etc.  R.  Co.  v. 
Starks,  58  Ind.  App.  358,  106  N.  E.  652,  holding  where  fact  to  be  deter- 
mined was  whether  curtains  on  buggy  were  open  or  closed  at  time  of 
collision  with  train,  fact  that  they  were  open  at  time  decedent  left  home 
did  not  justify  ipf erence  that  they  were  open  at  time  of  collision ;  Guertin 
v.  Hudson,  71  N.  H.  509,  53  Atl.  738,  holding  in  action  for  injuries,  plain- 
tiff's statement  made  day  after  accident  as  to  intended  intoxication  ad- 
missible on  question  of  care;  Atchison  etc.  Ry.  Co.  v.  State,  23  Okl.  245, 
18  Ann.  Cas.  102, 100  Pac.  22,  admitting  testimony  ate  to  profitableness  of 
telegraph  station,  in  action  against  railroad  for  not  maintaining  same; 
Waters-Pierce  Oil  Co.  v.  Deselms,  18  Okl.  121,  89  Pac.  216,  holding  where 
all  parties  to  accident  are  killed,  jury  may  draw  reasonable  inferences 
from  circumstantial  facts ;  Wheeler  v.  F.  A.  Buck  &  Co.,  23  Wash.  686, 
63  Pac.  568,  holding  court  erred  refusing  witness  to  explain  why  he 
signed  letter  introduced  in  evidence  for  sake  of  impeachment ;  Plumb  v. 
Curtis,  66  Conn.  166,  33  Atl.  1000,  admitting,  on  question  of  agency,  tes- 
timony of  plaintiff  that  supposed  agent  was  impecunious;  Lane  v.  Mis- 
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sonri  Pacific  R.  Co.,  132  Mo.  19,  33  S.  W.  650,  holding  evidence  of  de- 
ceased's habit  of  drunkenness  admissible  on  question  of  contributory 
negligence;  Dodge  v.  Weill,  158  N.  Y.  350,  53  N.  E.  35,  admitting  evi- 
dence of  item  not  in  bill  of  particulars  to  prove  contract;  Roberts  v. 
Continental  Ins.  Co.,  41  Wis.  328,  admitting  evidence  of  a  rule  of  com- 
pany on  question  of  its  knowledge  of  previous  insurance. 

In  action  on  insurance  policy,  direct  evidence  not  being  possible,  testi- 
mony of  class  of  merchants  as  to  uniform  relation  between  stock  on  hand 
and  the  annual  sales,  in  their  business,  is  admissible  on  question  of  loss 
by  fire  to  similar  stock  of  goods. 

Approved  in  Lane  v.  Missouri  Pacific  R.  Co.,  132  Mo.  19,  33  S.  W. 
650,  holding  evidence  of  deceased's  habit  of  drunkenness  admissible  on 
question  of  contributory  negligence. 

Limited  in  Jones  v.  Mechanics'  Ins.  Co.,  36  N.  J.  L.  43,  13  Am.  Rep. 
416,  excluding  such  testimony  by  city  dealer  on  question  of  value  of 
country  stock. 

Conditions  in  policy  as  to  keeping,  producing  and  preserving  books 
and  papers.    Note,  51  L.  R.  A.  706. 

Presumption  is  an  inference  as  to  existence  of  a  fact  not  actually 
known,  arising  from  its  usual  connection  with  another,  which  is  known. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Reed,  223  Fed.  697,  139  C.  C.  A. 
192,  10  N,  C.  C.  A.  118,  holding  where  there  is  evidence  that  insurance 
company  transacted  business  in  State,  it  will  be  presumed  someone  was 
there  to  transact  business  for  it;  Wabash  R.  Co.  v.  De  Tar,  141  Fed. 
934,  4  L.  R.  A.  (N.  S.)  352,  73  C.  C.  A.  166,  applying  rule  to  instruc- 
tions as  to  presumption  of  negligence  in  action  for  death  caused  by 
collision;  Lane  v.  Missouri  Pacific  R.  Co.,  132  Mo.  19,  33  S.  W.  650, 
holding  evidence  of  deceased's  habit  of  drunkenness  admissible  on  ques- 
tion of  contributory  negligence;  Burkholder  v.  Hendersonr 78  Mo.  App. 
295,  holding  that  it  was  rightly  left  to  jury  to  draw  this  inference. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am,  St.  Rep. 
121. 

Witness  may  not  be  asked  what  the  course  of  trade  is  in  a  particular 
business;  it  is  only  through  the  aggregated  testimony  of  all  the  witnesses, 
as  to  their  personal  experiences,  that  the  fact  can  be  proved. 

Approved  in  Wier  v.  Allen,  51  N.  H.  185,  admitting  evidence  of  in- 
dividual statements  to  prove  common  report. 

Miscellaneous.  Cited  in  United  States  v.  San  Pedro  etc.  Co.,  4  N.  M. 
591  (308),  17  Pac.  420;  Kahn  v.  Traders'  Ins.  Co.t  4  Wyo.  472,  62 
Am.  St  Rep.  78,  34  Pac.  1076. 
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11  Wall  442-458,  20  L.  Ed.  184,  MEADEB  v.  NOETON. 

Decrees  by  commissioners,  or  by  District  or  Supreme  Court,  and  patents 
issued,  under  the  act  authorising  commissioners  to  settle  Mexican  land 
grants  in  California,  are  conclusive  only  between  United  States  and  claim- 
ants, and  do  not  affect  rights  of  third  persons. 

Approved  in  De  Guyer  v.  Banning,  167  U.  S.  742,  42  L.  Ed.  346,  17 
Sop.  Ct.  944,  holding  description  in  such  patent  conclusive  against 
grantee  of  patentee;  Weeks  v.  Milwaukee  etc.  R.  Co.,  78  Wis.  519,  47 
N.  W.  742,  where  issue  of  certificate  of  location  did  not  prejudice  rights 
of  real  owner. 

Land  patents,  in  suits  at  law,  are  conclusive  evidence  of  title  as  against 
United  States  and  all  claiming  under  United  States  by  junior  title. 

Approved  in  Cooper  v.  Wilder,  5  Cal.  Unrep.  80,  41  Pac.  27,  holding 
what  heirs  succeed  to  patent  must  be  determined  by  court  of  law  and  not 
Land  Department;  dissenting  opinion  in  Northern  Pacific  R.  Co.  v. 
Barden,  46  Fed.  620,  majority  overruling  demurrer  to  complaint  at  law 
to  recover  land  claimed  as  mineral. 

Jurisdiction  of  a  court  of  equity  to  relieve  against  fraud  or  mistake 
extends  to  cases  where  one  man  has  procured  land  patent  which  belonged 
to  another  at  time  patent  was  Issued. 

Approved  in  United  States  v.  Exploration  Co.,  203  Fed.  390,  121 
C.  C.  A.  491,  holding  time  within  which  action  must  be  brought  to  cancel 
patent  on  account  of  fraud  begins  to  run  from  discovery  of  fraud ;  Man- 
ning v.  Mulrcy,  192  Mass.  550,  78  N.  E.  552,  holding  where  one  believed 
administrator  held  for  benefit  of  estate,  time  to  sue  to  set  aside  con- 
veyance does  not  commence  to  run  until  discovery  made  that  admin- 
istrator held  in  his  own  name;  Peacock  v.  Barnes,  142  N.  C.  218,  55 
S.  E.  100,  holding  where  land  granted  is  less  than  intended,  time  for 
action  does  not  accrue  until  discovery  of  mistake;  Mahn  v.  Harwood, 
112  U.  S.  358,  28  L.  Ed.  667,  5  Sup.  Ct.  177,  holding  rule  applicable  to 
case  of  patent  for  invention;  Bisson  v.  Curry,  35  Iowa,  78,  where  one 
claiming  rights  as  pre-emptioner  was  permitted  to  contest  plaintiff's 
patent ;  Colorado  Coal  Co.  v.  United  States,  123  U.  S.  314,  31  L.  E<L  185, 
8  Sup.  Ct.  134,  where  bill  to  cancel  patents  was  dismissed  as  to  innocent 
purchaser. 

Where  one  party  has  acquired  the  legal  right  to  property  to  which 
another  has  a  better  right,  court  of  equity  will  convert  him  into  a  trustee 
and  compel  him  to  convey  the  legal  title. 

Approved  in  Sawyer  v.  Gray,  205  Fed.  162,  adjudging  party  trustee, 
who  had  obtained  patent  to  land,  which  through  mistake  belonged  to 
another ;  Patterson  v.  Dickinson,  193  Fed.  334,  113  C.  C.  A.  252,  holding 
where  one  fraudulently  obtains  land  in  California  under  will  declared 
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void  in  Missouri,  he  will  be  deemed  trustee  for  right  heirs ;  Widdieombe 
v.  Childers,  124  U.  S.  405,  31  L.  Ed.  430,  8  Sup.  Ct.  520,  holding  patent 
not  conclusive  as  between  patentee  and  one  with  superior  right;  Hodge 
v.  Palms,  68  Fed.  63,  15  C.  C.  A.  220,  where  defendants  claimed  under 
a  void  probate  proceeding;  Dale  v.  Turner,  34  Mich.  417,  where  com- 
plainant claimed  under  military  bounty  warrant  and  defendant  under 
patent. 

Distinguished  in  Tourtillotte  v.  Tourtillotte,  205  Mass.  552,  91  N.  E. 
909,  holding  where  title  to  burial  lot  was  vested  in  one  by  mistake,  oral 
declaration  of  trust  cannot  be  enforced  by  other  members  of  family. 

Restriction  or  nullification  of  grant  of  estate  in  deed  by  subsequent 
clause  or  reference  to  another  instrument.  Note,  Ann.  Gas. 
1913B,  418. 

Purchasers  of  land,  haying  at  the  time  notice  of  title  In  another  than 
their  grantee,  are  not  innocent  purchasers. 

Approved  in  Widdieombe  v.  Childers,  124  U.  S.  405,  31  L.  Ed.  430,  8 
Sup.  Ct.  520,  where  subsequent  patentee  had  notice  of  mistakeln  original 
patent ;  Felix  v.  Patrick,  145  U.  S.  327,  36  L.  Ed.  725,  12  Sup.  Ct.  866, 
where  bill  to  cancel  patent  fraudulently  obtained  was  dismissed  for 
laches. 

Laches  and  statute  of  limitations  cannot  prevail  where  relief  sought 
is  grounded  on  charge  of  secret  fraud,  and  suit  was  brought  within  reason- 
able time  after  evidence  of  the  fraud  was  discovered. 

Approved  in  Kirby  v.  Lake  Shore  etc.  R.  Co.,  120  U.  S.  136,  30  L.  Ed. 
572,  7  Sup.  Ct.  433,  holding  that  local  statute  of  limitations  did  not 
change  rule ;  Jones  v.  Van  Doren,  130  U.  S.  693,  32  L.  EcL  1080,  9  Sup. 
Ct.  687,  a  suit  by  widow  for  dower;  Mclntire  v.  Pryor,  173  U.  S.  56, 
43  L.  Ed.  613,  19  Sup.  Ct.  359,  annulling  foreclosure  sale  for  fraud; 
M'Alpine  v.  Hedges,  21  Fed.  690,  where  there  was  a  deed  in  fraud  of 
creditors  kept  off  the  records;  Hodge  v.  Palms,  68  Fed.  64,  15  C.  C.  A, 
220,  where  act  complained  of  was  void  probate  sale ;  McKneely  v.  Terry, 
61  Ark.  543,  33  S.  W.  957,  where  there  was  a  delay  of  sixteen  years 
owing  to  secreted  deed ;  Priston  v.  Cutter,  64  N.  H.  468,  13  Atl.  879, 
and  allowing  bill  for  recovery  of  property  fraudulently  conveyed  by  de- 
ceased; Todd  v.  Rafferty,  30  N.  J.  Eq.  258,  where  statute  did  not  run 
against  surviving  "partner's  right  to  demand  accounting  for  fraud; 
United  States  v.  San  Pedro  &  Canon  del  Ague  Co.,  4  N.  M.  590  (308), 
17  Pac.  420,  holding  same  rule  applicable  to  suit  by  United  States  to  set 
aside  patent;  Peck  v.  Bank,  16  R.  I.  715,  7  L.  R.  A.  831,  19  Atl.  371, 
where  statute  ran  from  discovery  of  fraudulent  transfer  of  stock ;  Weeks 
v.  Milwaukee  etc.  R.  Co.,  78  Wis.  515,  47  N.  W.  741,  where  there  had 
been  sale  under  fraudulent  probate  proceedings;  Rogers  v.  Van  Noxt* 
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wick,  87  Wis.  431,  58  N.  W.  763,  where  plaintiff  failed  to  make  showing 
of  reasonable  diligence  after  discovery  of  fraud. 

Fraud— Stale  claims.    Note,  2  Am.  St.  Rep.  801. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Oas.  111. 

Miscellaneous.  Cited  in  McCurdy  v.  Baughman,  43  Ohio  St.  83,  1 
N.  E.  96,  to  effect  that  principal  case  did  not  pass  on  validity  of  judg- 
ment against  married  woman. 

11  Wall  469-488,  20  L.  Ed.  199,  GALVESTON  B.  R.  OO.  V.  COWDREY. 

Charter  of  company  examined  and  held  to  authorize  mortgage  of  any 
real  estate  that  might  he  acquired. 

Limited  in  Morgan  v.  Donovan,  58  Ala.  263,  holding  that  mortgage 
in  question  did  not  extend  to  real  estate  not  necessary,  etc.,  to  com- 
pany's business. 

Act  of  December  19,  1857  (Texas  Stats.),  authorizes  railroads  to  mort-. 
me  and  sell  rights  of  way,  franchises,  etc.,  and  inures  to  benefit  of  mort- 
gages or  trust  deeds  given  before  its  passage. 

Approved  in  Houston  etc.  Ry.  Co.  v.  Texas,  170  U.  S.  259,  42  L.  Ed. 
1028, 18  Sup.  Ct.  616,  where  sale  of  railroad  was  ratified  by  subsequent 
act;  Abbott  v.  New  York  etc.  R.  Co.,  145  Mass.  454,  15  N.  E.  99,  where 
attempted  transfer  of  right  of  eminent  domain  was  ratified  by  subse- 
quent act;  Houston  etc.  R.  Co.  v.  Shirley,  54  Tex.  139,  holding  sale  under 
this  statute  passed  franchises,  etc.,  but  purchaser  did  not  assume  ante- 
cedent liabilities ;  New  Orleans  etc.  R.  Co.  v.  Delaware,  114  U.  S.  510, 
29  L.  Ed.  247,  5  Sup.  Ct.  1013,  holding,  under  similar  statute,  that  fran- 
chises might  be  sold  at  bankruptcy  sale. 

Corporation  cannot  repudiate  its  bonds  in  bona  fide  hands,  and  after 
receiving  their  proceeds,  upon  the  ground  that  the  directors'  meeting  au- 
thorizing them  was  unlawfully  held  outside  of  the  State  of  its  creation. 

Approved  in  Lynde  v.  Winnebago,  16  Wall.  14,  21  L.  Ed.  275,  sus- 
taining validity  of  county  bonds,  issued  by  county  judge  while  out  of 
State;  Handley  v.  Stutz,  139  U.  S.  422,  35  L.  Ed.  232,  11  Sup.  Ct.  532 
(affirming  41  Fed.  538),  where  stockholders  were  bound  by  their  action 
at  meeting  out  of  State ;  Oregonian  Ry.  Co.  v.  Oregon  Ry.  etc.  Co.,  11 
Sawy.  569,  27  Fed.  280,  holding  immaterial  an  allegation  that  lease  was 
executed  out  of  the  State;  Hodder  v.  Kentucky  etc.  R.  Co.,  7  Fed.  795, 
sustaining  mortgage  executed  by  president  in  another  State;  Stutz  v. 
Handley,  41  Fed.  538,  where  stockholders  were  bound  by  increase  of  capi- 
tal stock,  voted  at  meeting  held  in  another  State ;  Reichwald  v.  Commer- 
cial Hotel  Co.,  106  111.  451,  sustaining  notes  and  mortgages  given  out  of 
State;  Coe  v.  New  Jersey  etc.  R.  Co.,  31  N.  J.  Eq.  117,  overruling  objec- 
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tion  that  mortgage  was  authorized  by  resolution  at  meeting  held  in  an- 
other State;  Miller  v.  American  Mut.  Ace.  Ins.  Co.,  92  Tenn.  181,  20 
L.  R.  A.  772,  21  S.  W.  42,  where  company  was  estopped  to  claim  that  it 
had  not  adopted  certain  amendment;  Dorian  v.  City  of  Shreveport,  28 
Fed.  292,  sustaining  action  on  city  bonds,  though  issue  was  not  specially 
authorized;  S locum  v.  Warren,  10  R.  I.  123,  stockholder  could  not  avoid 
liability  on  ground  that  corporation  was  not  properly  organized;  Alex- 
ander v.  Central  R.  R.,  3  Dill.  490,  Fed.  Cas.  166,  arguendo. 

Limited  in  State  v.  Milwaukee  etc.  R.  R.  Co.,  45  Wis.  599,  holding 
that  forfeiture  might  be  adjudged  where  corporation  had  its  principal 
place  of  business,  officers,  books,  etc.,  in  another  State. 

Corporations,  while  generally  existing  only  where  created,  may  transact 
business  by  agents  in  another  jurisdiction,  so  long  as  local  authorities  do  not 
object. 

Approved  in  Home  Fire  Ins.  Co.  v.  Benton,  106  Ark.  658,  153  S.  W. 
832,  holding  situs  of  corporation  for  taxation  is  place  where  its  prin- 
cipal place  of  business  is  actually  located;  Jennings  v.  Dark,  175  Ind. 
340,  92  N.  £.  782,  holding  corporate  charter  not  subject  of  barter  and 
sale ;  Commonwealth  Trust  Co.  v.  Salem  Light  etc.  Co.,  77  N.  H.  149,  89 
Atl.  454,  holding  corporation  estopped  to  deny  validity  of  mortgage 
where  it  has  retained  benefits;  Woodsum  Steamboat  Co.  v.  Town  of 
Sunapee,  74  N.  H.  498,  69  Atl.  578,  holding  situs  of  corporation  for  taxa- 
tion is  place  where  bulk  of  business  is  transacted;  Oregonian  Ry.  Co.  v. 
Oregon  Ry.  etc.  Co.,  11  Sawy.  569,  27  Fed.  280,  holding  immaterial  an 
allegation  that  lease  was  signed  out  of  the  State ;  Reichwald  v.  Commer- 
cial Hotel  Co.,  106  111.  451,  where  notes  and  mortgages,  given  by  directors 
in  another  State,  were  sustained. 

Limited  in  Franco-Texan  Land  Co.  v.  Laigle,  59  Tex.  343,  holding 
attempted  election  of  directors,  in  foreign  country,  void. 

Purchaser  at  execution  sale  takes  only  the  right,  title  and  interest  of 
debtor,  subject  to  equities  existing  at  time  of  judgment. 

Approved  in  State  Nat.  Bank  v.  Syndicate  Co.,  178  Fed.  367,  holding 
after  default  mortgagee  may  either  sell  collateral  or  foreclose  mort- 
gagor's right  to  redeem;  Holland  v.  The  State,  15  Fla.  518,  a  case  of  sale 
of  franchise,  under  statutory  power;  Broadwell  v.  Merritt,  87  Mo.  102, 
arguendo. 

Purchaser  of  railroad  bonds  In  open  market,  supposing  them  to  be 
valid,  in  absence  of  proof  to  the  contrary,  will  be  deemed  a  bona  fide  holder 
for  value. 

Approved  in  Long  Island  Loan  etc.  Co.  v.  Columbus  etc.  R.  Co.,  65 
Fed.  457,  where  purchaser  of  bonds,  with  unpaid  coupons  attached,  was 
bona  fide  holder;  Seybel  v.  National  Currency  Bank,  54  N.  Y.  302,  IS 
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Am.  Bep.  593,  holding  purchaser  of  stolen  United  States  bond  not  bound 
to  inquire  as  to  seller's  title;  Miller  v.  Mutual  Ace.  Ins.  Co.,  92  Tenn. 
181,  20  L.  R.  A.  772,  21  S.  W.  42,  where  company  was  estopped  to  deny 
adoption  of  amendment. 

Limited  in  Spence  v.  Mobile  etc.  R.  Co.,  79  Ala.  586,  where  purchasers 
of  first  mortgage  bonds  were  charged  with  notice  of  lien  preserved  by 
act  of  consolidation. 

There  being  three  railroad  mortgages,  to  secure  different  classes  of 
bonds,  and  the  trustees  being  dead,  bill  of  foreclosure  may  be  brought  by 
parties  holding  bonds  of  the  various  classes,  on  behalf  of  themselves,  and 
all  other  bondholders. 

Approved  in  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust 
Co.,  225  Fed.  942,  947,  holding  income  will  not  be  impounded  for  bond- 
holders until  receiver  is  requested  to  do  so;  Central  Trust  Co.  v.  Cali- 
fornia etc.  R.  R.  Co.,  110  Fed.  72,  allowing  individual  bondholders  to 
intervene  in  suit  by  trustee  to  foreclose  mortgage,  where  invalidity  of 
bonds  raised;  Reinach  v.  Atlantic  etc.  R.  Co.,  58  Fed.  38,  taking  juris- 
diction of  bill  by  alien  bondholder,  though  trustees  and  other  defend- 
ants resided  in  same  State;  Henry  v.  Travelers'  Ins.  Co.,  16  Colo.  186, 
26  Pac.  320,  allowing  intervention  by  bondholder,  where  trustee  was  act- 
ing in  bad  faith;  McFadden  v.  Mays  Landing  etc.  R.  Co.,  49  N.  J.  Eq. 
185,  ?2  Atl.  935,  allowing  action  by  one  bondholder,  trustee  refusing  to 
act ;  Hammond  v.  Tarver,  89  Tex.  294,  34  S.  W.  730,  sustaining  validity 
of  sale,  under  decree  in  like  suit. 

Where  suit  to  foreclose  is  brought  by  certain  bondholders,  on  behalf 
of  themselves  and  others,  any  bondholder  proving  his  claim  may  contest 
the  claim  of  any  other. 

Approved  in  Central  Trust  Co.  v.  Cincinnati  H.  &  D.  Ry.  Co.,  169 
Fed.  468,  holding  sale  of  mortgaged  property  may  be  decreed  even  before 
all  bondholders  have  been  determined;  Sutherland  v.  Lake  etc.  R.  Co., 
23  Fed.  Cas.  461,  where,  prior  mortgagee  having  begun  suit  to  fore- 
close, separate  action  by  junior  was  unnecessary;  Galveston  etc.  R.  Co. 
v.  Butler,  56  Tex.  512,  holding,  under  particular  circumstances,  that 
other  creditors  than  plaintiff  need  not  be  joined. 

Limited  in  Chester  v.  Life  Assn.,  4  Fed.  492,  refuging  to  make  assignee 
of  insolvent  corporation  a  defendant,  in  suit  against  the  corporation. 

Distinguished  in  Central  Trust  Co.  v.  Mobile  J.  &  K.  C.  R.  Co.,  173 
Fed.  331,  holding  income  secured  by  mortgage  not  allowable  to  mort- 
gagee until  receiver  is  appointed. 

Bondholder's  right  to  sue  for  enforcement  of  trust  deed.    Note, 
20  L.  R.  A.  538. 
vn— 20 
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Decree  of  foreclosure,  in  rait  by  bondholders,  on  behalf  of  themselves 
and  others,  is  not  conclusive  as  to  amount  of  bonds  outstanding  and  due, 
before  those  bonds  have  been  regularly  produced  and  proved. 

Approved  in  Toler  v.  East  Tennessee  etc.  R.  R.  Co.,  67  Fed.  181,  hold- 
ing that  it  was  not  necessary  to  produce  bonds  and  coupons  before  decree 
nisi. 

Railroad  and  its  privies  are  stopped  to  claim  that  mortgages  or  deeds 
of  trust,  given  by  the  company,  which  purport  to  cover  after-acquired  prop- 
erty, do  not  cover  that  which  they  profess  to;  such  mortgages  or  deeds  at- 
tach to  the  company's  property  as  it  comes  into  existence. 

Approved  in  Tippett  v.  Barham,  180  Fed.  80,  81,  37  L.  R.  A.  (N.  S.)  119, 
103  C.  C.  A.  430,  sustaining  mortgage  in  preference  to  lien  on  stand- 
pipe;  Union  Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166  Fed.  199,  92 
C.  C.  A.  101,  sustaining  a  mortgage  on  after-acquired  property  in  pref- 
erence to  vendor  under  conditional  sale;  Chatten  Lumber  Co.  v.  Scott 
City  etc.  R.  Co.,  96  Kan.  579,  152  Pac.  666,  refusing  to  sustain  lien  on 
railroad  property;  Gerrity  v.  Wareham  Savings  Bank,  202  Mass.  221, 
88  N.  E.  1086,  holding  mortgage  superior  to  attachment;  Detroit  Trust 
Co.  v.  Detroit  etc.  Ry.  Co.,  159  Mich.  456,  124  N.  W.  50,  applying  rule 
where  statute  makes  after-acquired  property  subject  to  mortgage  rather 
than  materialmen's  liens;  Pere  Marquette  R.  R.  Co.  v.  Graham,  136 
Mich.  449,  99  N.  W.  410,  construing  railroad  mortgage  covering  present 
and  after-acquired  property,  as  covering  after-acquired  lot  adjacent  to 
main  line;  Hickson  Lumber  Co.  v.  Gay  Lumber  Co.,  150  N.  C.  286,  288, 
21 -K  R.  A.  (N.  S.)  843,  63  S.  E.  1047,  1048,  phrase  "or  shall  be  owned 
during  continuance  of  liability' '  covers  after-acquired  property;  Mas- 
terson  v.  Burnett,  27  Tex.  Civ.  375,  66  S.  W.  93,  holding  judgment  cred- 
itor's  lien  attached  to  debtor's  title  burdened  by  purchase-money  mort- 
gage; Horner-Gaylord  Co.  v.  Fawcett,  50  W.  Va.  493,  40  S.  E.  567, 
holding  deed  of  trust  covering  after-acquired  property  duly  recorded  not 
fraudulent  per  se  against  subsequent  creditors;  Haynes  v.  Kenosha  St. 
Ry.  Co.,  139  Wis.  239,  119  N.  W.  571,  placing  materials  forming  part 
of  railroad  under  mortgage  in  preference  to  claim  of  contractor;  Balch 
v.  Arnold,  9  Wyo.  32,  59  Pac.  437,  holding  mortgage  covered  after- 
acquired  title  acquired  from  government  by  mesne  conveyances;  Thomp- 
son v.  White  etc.  R.  Co.,  132  U.  S.  74,  33  L.  Ed.  260,  10  Sup.  Ct.  31, 
where  such  mortgage  was  good  against  vendor  of  subsequently  acquired 
real  estate ;  Central  Trust  Co.  v.  Kneeland,  138  U.  S.  419,  34  L.  Ed.  1016, 
11  Sup.  Ct.  358,  where  such  mortgage  was  held  to  cover  terminal  facili- 
ties; United  States  Tel.  Co.  v.  Boston  Safe  Deposit  etc.  Co.,  147  U.  S. 
448,  37  L.  Ed.  237,  13  Sup.  Ct.  402,  where  such  mortgage  took  prior 
right  to  after-acquired  property;  Wade  v.  Chicago  etc.  R.  Co.,  149  U.  S. 
341,  37  L.  Ed.  761,  13  Sup.  Ct.  898,  where  after-acquired  clause  pre- 
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vailed  against  grantee  of  one  to  whom  mortgagor  had  conveyed ;  Barnard 
v.  Norwich  etc.  R.  Co.,  4  Cliff.  365,  Fed.  Cas.  1007,  where  leasehold 
interest  passed  under  after-acquired  clause;  Dillon  v.  Barnard,  1  Holmes, 
394,  Fed.  Cas.  3915,  where  mortgage  attached  to  construction  work,  to 
exclusion  of  contractor;  Scott  v.  Clinton  etc.  R.  Co.,  6  Biss.  535,  Fed. 
Cas.  12,527,  where  after-acquired  clause  was  held  to  cover  rolling  stock ; 
Boston  Safe  Deposit  &  Trust  Co.  v.  Bankers  &  Merchants'  Tel.  Co., 
36  Fed.  298,  where,  of  two  mortgages  of  after-acquired  property,  prior 
in  time  had  superior  lien;  Manhattan  Trust  Co.  v.  Sioux  City  etc.  Ry. 
Co.,  68  Fed.  73,  where  lien  of  such  mortgage  was  held  superior  to  lien 
of  lessor  for  rent ;  Compton  v.  Jesup,  68  Fed.  288,  15  C.  C.  A.  397, 
where  mortgage  attached  to  property  in  hands  of  successor  in  title ;  Har- 
ris v.  Youngstown  Bridge  Co.,  90  Fed.  328,  332,  33  C.  C.  A.  69,  and 
Meyer  v.  Johnston,  53  Ala.  324,  holding  valid  the  after-acquired  clause 
of  railroad  mortgage ;  Colt  v.  Barnes,  64  Ala.  122,  where  statutory  lien, 
favor  of  State,  attached,  to  after-acquired  property ;  Campbell  v.  Quin- 
ton,  4  Kan.  App.  329,  45  Pac.  918,  holding  mortgage  on  stock  includes 
additions  thereto;  Bell  v.  Chicago  etc.  R.  Co.,  34  La.  Ann.  791,  792, 
holding  that  local  statute,  restricting  mortgage  of  after-acquired  prop- 
erty, did  not  apply  to  railroads;  Hamlin  v.  Jerrard,  72  Me.  75,  where 
such  mortgage  attached  to  personal  property,  on  which  was  unrecorded 
chattel  mortgage;  Manchester  Locomotive  Works  v.  Truesdale,  44  Minn. 
118,  9  L.  R.  A.  143,  46  N.  W.  302,  where  conditional  sale  of  locomotive 
became  absolute,  and  mortgage  attached  upon  suit  for  its  price;  Will- 
iamson v.  New  Jersey  etc.  R.  Co.,  26  N.  J.  Eq.  403,  where  after-acquired 
clause  covered  capital  stock,  without  recordation  as  chattel  mortgage; 
dissenting  opinion  in  Drennen  v.  Mercantile  Trust  etc.  Co.,  115  Ala.  634, 
39  L  R.  A.  635,  23  South.  177,  majority  holding  claims  of  employees 
have  priority  over  mortgage  securing  bonds;  Edwards  v.  Peterson,  80 
Me.  371,  6  Am.  St.  Rep.  209,  14  Atl.  937,  arguendo ;  Thompson  v.  Foers- 
tel,  10  Mo.  App.  299,  where  trustee  in  trust  deed,  conveying  after- 
acqoired  property,  maintained  replevin  for  same,  on  being  deprived  of 
possession. 

Distinguished  in  In  re  Sunflower  State  Refining  Co.,  195  Fed.  185, 186, 
115  C.  C.  A.  143,  holding  mortgage  did  not  extend  to  after-acquired 
machinery;  Watkins  v.  Houck,  44  Kan.  512,  24  Pac.  364,  holding  that 
fraudulent  decree  quieting  title  did  not  inure  to  benefit  of  mortgagee; 
Williams  v.  Briggs,  11  R.  I.  478,  holding  that  one  claiming  after-acquired 
property  under  mortgage  could  not  maintain  trover  for  it;  Hand  v. 
Savannah  etc.  R.  Co.,  12  S.  C.  364,  where  purchase-money  mortgage  of 
land  took  precedence  over  mortgage  of  after-acquired  property. 

Mortgage  of  personal  property  to  be  acquired.    Note,  22  Am.  Rep. 
564. 
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Mortgage  of  after-acquired  property  and  of  property  having  only 

a  potential  existence.    Note,  46  Am.  Dec.  717. 
Railroad  as  realty  or  personalty.    Note,  66  L.  R.  A.  34,  44. 

Junior  mortgagee,  with  notice  of  prior  mortgages,  is  In  privity  with 
mortgagor. 

Approved  in  Dodge  v.  Smith,  5  Kan.  App.  745,  46  Pac.  993,  holding 
junior  mortgagee  estopped  to  contest  validity  of  prior  mortgage. 

Rule  giving  priority  to  last  creditor  for  aiding  to  conserve  the  prop- 
erty against  which  other  liens  have  attached  has  never  been  introduced 
Into  our  laws,  except  In  maritime  cases. 

Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  229,  62  C.  C.  A. 
657,  holding  judgments  for  personal  injuries  to  third  persons  not  em- 
ployees not  preferred  to  mortgage  debts;  Illinois  Trust  etc.  Bank  v. 
Doud,  105  Fed.  135,  137, 138,  149,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  hold- 
ing loan  expended  in  substantial  additions  to  plant  not  entitling  lender 
to  priority  over  prior  mortgagees ;  Fogg  v.  Blair,  133  U.  S.  539,  33  L.  Ed. 
724,  10  Sup.  Ct.  340,  where  mortgagee's  rights  were  superior  to  subse- 
quent judgment  for  work  and  materials;  Duncan  v.  Mobile  etc.  R.  Co., 
2  Woods,  546,  Fed.  Cas.  4137,  refusing  to  apply  income  of  road,  during 
foreclosure,  to  payment  of  such  creditor;  Dillon  v.  Barnard,  1  Holmes, 
395,  Fed.  Cas.  3915,  refusing  priority  to  claim  for  construction  work 
on  mortgaged  railroad;  Boston  Safe  Deposit  etc.  Co.  v.  Bankers  &  Mer- 
chants' Tel.  Co.,  36  Fed.  298,  where^  of  two  mortgages  of  after-acquired 
property,  prior  in  time  had  first  lien;  Farmers'  Loan  &  T.  Co.  v.  North- 
ern Pac.  R.  Co.,  68  Fed.  40,  refusing  to  pay  sureties  on  appeal  bond, 
out  of  profits  accrued  during  receivership;  Lackawanna  Iron  etc.  Co.  v. 
Farmers'  Loan  &  T.  Co.,  79  Fed.  210,  24  C.  C.  A.  487,  refusing  to  allow 
preference  to  claim  for  rails,  furnished  to  keep  road  in  operation; 
International  Trust  Co.  v.  T.  B.  Townsend  Brick  etc.  Co.,  95  Fed.  863, 
37  C.  C.  A.  396,  where  claim  was  for  bridge  built  on  mortgaged  rail- 
road; Meyer  v.  Johnston,  53  Ala.  344,  where  receiver's  certificates  to 
pay  such  debts  were  inferior  to  lien  of  prior  mortgage;  Central  Trust 
Co.  v.  Thurman,  94  Ga.  742,  20  S.  E.  143,  refusing  preference  to  such 
claims,  in  distributing  proceeds  of  foreclosure  sale;  Coe  v.  New  Jersey 
etc.  R.  Co.,  31  N.  J.  Eq.  133,  refusing  priority  to  laborers'  wages. 

Criticised  in  Farmers'  Loan  &  T.  Co.  v.  Kansas  City  etc.  R.  R.  Co., 
53  Fed.  190,  requiring  payment  of  such  creditors  as  condition  precedent 
to  appointment  of  receiver. 

Distinguished  in  dissenting  opinion  in  Illinois  Trust  etc.  Bank  v.  Doud, 
105  Fed.  150,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  court  holding  loan  for 
substantial  additions  to  plant  not  entitling  lender  to  preference  over 
prior  mortgagees. 
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Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A,  (N.  S.)  1046. 

In  absence  of  mechanic's  lien  law,  one  who  allows  his  property,  such 
as  rails,  to  go  into  or  become  a  part  of  a  railroad,  covered  by  mortgages 
attaching  as  the  road  is  built,  acquires  no  lien  which  can  displace  the  mort- 
gages. 

Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  219,  62  C.  C.  A.  657, 
holding  intervening  petitions  of  judgment  creditors  of  corporation  create 
equitable  liens  for  satisfaction  of  judgments  from  time  filed ;  First  Nat. 
Bank  v.  Ewing,  103  Fed.  186,  43  C.  C.  A.  150,  holding  indebtedness  for 
laboT  and  materials  furnished  in  original  construction  subject  to  prior 
mortgages;  Missouri  Pac.  Ry.  Co.  v.  Bradbury,  106  Mo.  App.  458,  79 
S.  W.  968,  where  railroad  granted  right  of  way  afterward  abandons 
road  without  removing  rails,  they  become  property  of  owner  of  land; 
Porter  v.  Pittsburgh  etc.  Steel  Co.,  122  U.  S.  283,  30  L.  Ed.  1211,  7 
Sup.  Ct.  1208,  holding  contract  that  property  in  bridge  should  not  pass 
till  paid  for,  void  as  to  bona  fide  bondholders;   Thompson  v.  White 
etc.  R.  Co.,  132  U.  S.  74,  33  L.  Ed.  260,  10  Sup.  Ct.  31,  where  rights 
of  mortgagee  prevailed  over  lien  for  construction  work ;  Fogg  v.  Blair, 
133  U.  S.  539,  33  L.  Ed.  724,  10  Sup.  Ct.  340,  where  mortgage  lien  was 
superior  to  judgment  lien  for  work  done  subsequently;  Toledo  etc.  R. 
Co.  v.  Hamilton,  134  U,  S.  300,  33  L.  Ed.  907,  10  Sup.  Ct.  548,  where* 
mortgage  lien  took  precedence  over  subsequent  mechanic's  lien;  Duncan 
v.  Mobile  etc.  R.  Co.,  2  Woods,  546,  Fed.  Cas.  4137,  refusing  to  apply 
income  of  road,  during  foreclosure,  to  payment  of  such  creditors ;  New 
York  Security  etc.  Co.  v.  Capital  Ry.  Co.,  77  Fed.  531,  holding  that  lien 
of  vendor  was  lost,  upon  machinery  being  attached  to  such  property ; 
Phoenix  Iron-Works  Co.  v.  New  York  Security  etc.  Co.,  83  Fed.  759,  28 
C  C.  A.  76,  where  contract  that  title  to  fixtures  should  remain  in 
vendor  was  void  as  against  prior  mortgagee ;  International  Trust  Co.  v. 
T.  B.  Townsend  Brick  etc.  Co.,  95  Fed.  863,  37  C.  C.  A.  396,  where  claim 
for  bridge  built  had  no  preference  over  rights  of  prior  mortgagee ;  dis- 
senting opinion  in  Kilpatrick  v.  Kansas  City  etc.  R.  Co.,  38  Neb.  644, 
645,  57  N.  W.  672,  majority  giving  preference  to  statutory  liens  for 
construction;  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  185, 
43  L.  Ed.  413,  19  Sup.  Ct.  133,  and  Meyer  v.  Johnston,  53  Ala.  330, 
arguendo;  Evans  v.  Kister,  92  Fed.  836,  35  C.  C.  A.  28,  holding  that 
failure  to  record  agreement  that  fixtures  should  remain  personalty  did 
not  injure  surety. 

Distinguished  in  United  States  y.  New  Orleans  R.  Co.,  12  Wall.  365, 
20  L  EcL  436,  where  vendor's  lien  on  rolling  stock  prevailed  against 
such  mortgage;  Sunflower  Oil  Co.  v. ^Wilson,  142  U.  S.  325,  35  L.  Ed. 
1029, 12  Sup.  Ct.  238,  there  being  no  question  as  tc  rights  of  other  cred- 
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itors,  receiver  allowed  to  recover  accrued  freights;  Bear  Lake  Irr.  Co. 
v.  Gailand,  164  U.  S.  15,  21,  41  L.  Ed.  333,  335,  17  Sup.  Ct.  11,  13,  and 
Williamson  v.  New  Jersey  etc.  R.  Co.,  29  N.  J.  Eq.  317,  where  after- 
acquired  clause  gave  right  subject  to  lien  attached  before  acquisition; 
Central  Trust  Co.  v.  Arctic  etc.  Mfg.  Co.,  77  Md.  234,  26  Atl.  498,  where 
fixtures  were  subject  to  chattel  mortgage  as  against  bondholders  who 
created  the  lien;  Roddy  v.  Brick,  42  N.  J.  Eq.  225,  6  Atl.  811,  where 
mortgage  of  foundry  did  not  include  hoisting  blocks  and  chain,  lathes 
and  drill-press ;  Daly  v.  New  York  etc.  R.  Co.,  55  N.  J.  Eq.,  603,  38  Atl. 
205,  where  after-acquired  clause  did  not  give  lien  superior  to  mortgage 
given  for  purchase  money;  General  Electric  Co.  v.  Transit  Eq.  Co.,  57 
N.  J.  Eq.  474,  42  Atl.  106,  107,  holding  that  mortgage  of  after-acquired 
property  did  not  attach  to  chattels  delivered  under  conditional  sale; 
Hand  v.  Savannah  etc.  R.  Co.,  12  S.  C.  364,  where  purchase-money  mort- 
gage of  land  was  given  priority. 

Limited  in  Binkley  v.  Forkner,  117  Ind.  186,  3  L.  R.  A.  36,  19  N.  E. 
757,  allowing  lien  of  chattel  mortgage,  where  original  security  would 
not  be  diminished;  Farmers'  Loan  &  T.  Co.  v.  Canada  etc.  R.  Co.,  127 
Ind.  269,  11  L.  R.  A.  747,  26  N.  E.  789,  where  mortgage  lien  on  after- 
acquired  property  of  road  was  subject  to  statutory  mechanic's  lien; 
Williamson  v.  New  Jersey  etc.  R.  Co.,  29  N.  J.  Eq.  317,  where  after- 
acquired  property  was  subject  to  lien  attached  before  its  acquisition. 

Waiver  of  mechanics '  liens  by  taking  note  or  other  securities.    Note, 
41  Am.  St.  Rep.  759. 

Application  of  mechanics9  lien  laws  to  railroads.    Note,  Ann.  Gas. 
19130,  97. 

Mortgage  of  tolls  and  Income  of  railroad,  with  provision  for  change 
of  possession  upon  default,  did  not  make  mortgagor  or  its  assignee  ac- 
countable therefor  before  demand  made  by  mortgagee. 

Approved  in  Davis  v.  Virginia  Ry.  &  Power  Co.,  229  Fed.  639,  holding 
new  company  taking  over  property  of  mortgaging  company  is  not  trustee 
of  income  until  request  is  made ;  Farmers '  Loan  &  Trust  Co.  v.  American 
etc.  Co.,  107  Fed.  25,  31,  holding  mortgagees  of  income  not  entitled  to 
income  or  accounting  therefor  until  property  demanded  or  bill  filed; 
Gilman  v.  Illinois  etc.  Co.,  91  U.  S.  617,  23  L.  Ed.  410,  holding  such 
income  subject  to  rights  of  general  creditors,  before  demand;  American 
Bridge  Co.  v.  Heidelbach,  94  U.  S.  800,  24  L.  Ed.  144,  where,  mortgage 
providing  for  receiver,  mortgagee  could  not  reach  profits  accrued  prior 
to  possession;  Fosdick  v.  Schall,  99  U.  S.  253,  25  L.  Ed.  343,  requiring 
receiver  to  pay  certain  general  creditors"  out  of  accrued  profits;  Dow 
v.  Memphis  R.  Co.,  124  U.  S.  654,  31  L.  Ed.  566,  8  Sup.  Ct.  674,  where 
bill  to  enforce  surrender  of  possession  was  sufficient  demand;   Sage 
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v.  Memphis  etc.  R.  Co.,  125  U.  S.  378,  31  L.  Ed.  698,  8  Sup.  Ct.  892, 
where  mortgagees  out  of  possession  were  not  entitled  to  profits ;  Freed- 
man's  Saving  Co.  v.  Shepherd,  127  U.  S.  501,  32  L.  Ed.  166,  8  Sup.  Ct. 
1253,  where  redemptioner  was  entitled  to  profits  as  against  mortgagee 
out  of  possession ;  United  States  Trust  Co.  v.  Wabash  Ry.  Co.,  150  U.  S. 
306,  37  L.  Ed.  1091,  14  Sup.  Ct.  92,  where  receiver  in  insolvency  pro- 
ceedings took  such  earnings  in  preference  to  mortgagee;  Oilman  v. 
Illinois  etc.  Tel.  Co.,  1  McCrary  173,  Fed.  Cas.  5443,  where  garnishment 
of  income  after  decree  of  foreclosure  was  good,  having  been  no  demand ; 
Young  v.  Northern  Illinois  Coal  etc.  Co.,  9  Biss.  305,  13  Fed.  809,  where 
mortgagee  of  coal  mine,  out  of  possession,  had  no  claim  on  profits; 
Dow  v.  Memphis  etc.  R.  Co.,  20  Fed.  770,  where  mortgagor  in  posses- 
sion after  default  was  entitled  to  rents  and  profits;  Mercantile  Trust 
Co.  v.  Missouri  etc.  R.  Co.,  36  Fed.  225,  1  L  R.  A.  400,  holding  that  in 
suit  to  foreclose  such  mortgage  receiver  should  be  appointed;  Thomas 
v.  Peoria  etc.  Ry.  Co.,  36  Fed.  818,  directing  payment  of  certain  car 
rente  out  of  income ;  Hook  v.  Bosworth,  64  Fed.  448,  12  C.  C.  A.  208, 
where  receivers  were  not  entitled  to  earnings  accrued  at  time  of  their 
appointment ;  Veatch  v.  American  Loan  &  T.  Co.,  84  Fed.  276,  28  C.  C.  A. 
384,  holding  mortgagee  not  entitled  to  earnings  during  receivership 
at  request  of  stockholders;  Hall  v.  Mobile  etc.  R.  Co.,  58  Ala  24,  hold- 
ing mortgagee  out  of  possession  not  entitled  to  rents;  Johnston  v. 
Stewart,  70  Ala.  226,  where  lien  of  garnishment,  levied  on  such  profits 
before  suit  for  foreclosure,  took  precedence;  Drennen  v.  Mercantile 
Trust  Co.,  115  Ala.  608,  67  Am.  St.  Bop.  78,  39  L.  B.  A.  626,  23  South. 
166,  where,  accrued  profits  having  been  diverted  to  bondholders,  em- 
ployees were  given  preference;  Green  v.  Coast  Line  R.  Co.,  97  Ga.  22, 
54  Am.  St.  Rep.  384,  S3  L  R.  A.  809,  24  S.  £.  816,  directing  payment 
of  damages  for  tort  out  of  income  after  possession  taken;  Mississippi 
etc.  R.  Co.  v.  United  States  Express  Co.,  81  111.  538,  sustaining  garnish- 
ment of  earnings  of  mortgaged  road,  before  possession  taken ;  Emerson 
v.  European  etc.  R.  Co.,  67  Me.  394,  24  Am.  Rep.  44,  holding  that  rents 
accruing  while  mortgagor  was  in  possession  were  not  part  of  mort- 
gaged property;  De  Graff  v.  Thompson,  24  Minn.  457,  sustaining 
garnishment  of  accrued  earnings  after  they  passed  to  mortgagee's 
possession;  In  re  Life  Assn.  of  America,  96  Mo.  636, 10  S.  W.  70,  where 
mortgagor  in  possession  was  not  accountable  for  rents;  White  v.  Wear, 
4  Mo.  App.  347,  holding  that  mortgagee  could  not  recover  rents  from 
mortgagor's  lessee,  before  default;  New  York  Security  etc.  Co.  v. 
Saratoga  Gas  &  Electric  Light  Co.,  159  N.  T.  144,  45  L.  R.  A.  135,  53 
X.  E.  760,  where,  as  between  bondholders  and  other  creditors,  latter 
were  entitled  to  earnings  only  after  possession  taken ;  Giles  v.  Stanton, 
86  Tex.  627,  26  S.  W.  618,  where  mortgagee  had  no  right  to  earnings, 
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accumulating  in  hands  of  receiver  appointed  at  instance  of  State; 
Gilbert  v.  Washington  City  etc.  R.  Co.,  33  Gratt.  649,  holding  execution 
creditors  entitled  to  earnings  as  against  trust  creditors;  Childs  v. 
Hurd,  32  W.  Va.  89,  9  S.  E.  371,  holding  mortgagee  entitled  to  rents 
and  profits  from  time  of  suit  brought ;  In  re  Tallassee  Mfg.  Co.,  64  Ala. 
597,  also  Frazier  v.  Railway  Co.,  88  Tenn.  166,  12  S.  W.  544,  both 
holding  that  general  creditors  might  reach  corpus  of  mortgaged  prop- 
erty, where  income  had  been  paid  to  mortgagee  before  possession; 
Mcllhenny  v.  Bine,  80  Tex.  17,  26  Am.  St.  Rep.  723,  13  S.  W.  662,  where, 
earnings  having  been  paid  on  mortgage  interest,  laborers,  etc.,  were 
given  priority;  Meyer  v.  Johnston,  53  Ala.  320,  arguendo;  Hand  v. 
Savannah  etc*.  R.  Co.,  17  S.  C.  268,  and  Mcllhenny  v.  Binz,  80  Tex.  13, 
26  Am.  St.  Rep.  719,  13  S.  W.  660,  both  allowing  priority  to  certain 
claims  for  labor. 

Distinguished  in  Macalester  v.  Maryland,  114  U.  S.  605,  29  L.  Ed.  235, 
5  Sup.  Ct.  1069,  where,  under  local  statute,  general  creditor  could  not 
levy  on  profits;  Des  Moines  Gas  Co.  v.  West,  50  Iowa,  29,  where  gen- 
eral creditors  were  refused  access  to  accrued  profits  in  possession  of 
receiver. 

Limited  in  Dow  v.  Memphis  R.  Co.,  124  U.  S.  655,  31  L.  Ed.  566,  8 
Sup.  Ct.  674,  where  the  bill  to  compel  surrender  of  possession  was  held 
sufficient  demand. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  20  Ann.  Gas.  968. 

Miscellaneous.  Cited  in  Ruggles  v.  Southern  Minn.  R.  Co.,  20  Fed. 
Cas.  1330;  Meyer  v.  Johnston,  53  Ala.  347,  354;  Zora  v.  Savannah  etc. 
R.  R.  Co.,  5  S.  C.  95. 

11  Wall.  484-488,  20  L.  Ed.  207,  FORSYTH  V.  WOODS. 

Partnership,  being  a  distinct  thing  from  the  partners,  a  Joint  contract 
of  the  latter,  in  their  individual  names,  in  matter  that  has  no  connection 
with  firm  business,  creates  no  liability  of  the  firm  as  such. 

Approved  in  In  re  Telfer,  184  Fed.  228,  106  C.  C.  A.  366,  holding  in 
case  of  bankruptcy,  claims  against  partnership  must  be  preferred  to 
claims  against  individual  partners;  In  re  Weisenberg,  131  Fed.  518, 
joint  debts  of  partners  comprising  bankrupt  firm  are  not  provable 
against  firm  estate  to  share  equally  with  firm  creditors;  In  re  Nims, 
16  Blatchf.  444,  Fed.  Cas.  10,269,  holding  that  only  creditors  of  firm, 
as  such,  could  share  assets  of  bankrupt  partnership;  Second  Nat.  Bank 
v.  Burt,  93  N.  Y.  245,  holding  that  two  firms,  composed  of  same  persons, 
were  two  persons  within  meaning  of  bank  by-law. 

Distinguished  in  Berkshire  Woolen  Co.  v.  Juillard,  75  N.  Y.  540,  81 
Am.  Rep.  490,  holding  joint  obligation  of  partners,  given  in  course  of 
firm's  business,  an  obligation  of  the  firm. 
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Bole  that  sets  apart  firm  assets  of  bankrupt  partnership  exclusively, 
In  first  Instance,  to  payment  of  firm  debts,  presumes  that  those  debts  were 
incurred  for  benefit  of  firm,  and  that  its  property  consists,  in  whole  or  in 
part,  of  what  has  been  obtained  from  its  creditors. 

* 

Approved  in  In  re  Weisenberg,  131  Fed.  519,  520,  joint  debts  of  part- 
ners composing  bankrupt  firm  are  not  provable  against  firm  estate  to 
share  equally  with  firm  creditors;  Freedman  v.  Holberg,  89  Mo.  App. 
347,  applying  partnership  assets  to  payment  of  partnership  debts. 

Approved  in  American  St.  Car  Advertising  Co.  v.  Jones,  122  Fed.  808, 
holding  defense  of  invalid  patent  no  defense  to  action  for  royalties', 
Holmes  v.  McGill,  108  Fed.  244,  47  C.  C.  A.  296,  holding  invalidity  of 
patent  no  defense  where  licensee  continues  to  manufacture  under  license ; 
Leslie  v.  Standard  S.  M.  Co.,  98  Fed.  829,  39  C.  C.  A.  314,  holding  licen- 
see cannot  avoid  royalties  on  ground  machine  used  not  infringing  com- 
bination of  patent  as  limited  by  prior  act;  In  re  Nims,  16  Blatchf.  445, 
Fed.  Cas.  10,269  (reversing  10  Ben.  56,  Fed.  Cas.  10,268),  holding  that 
one  not  a  creditor  of  the  bankrupt  partnership,  as  such^  could  not  prove 
claim  against  its  assets ;  Ex  parte  Nason,  70  Me.  369,  allowing  holder  of 
partners'  joint  and  several  note  to  prove  against  firm  assets. 

Criticised  in  In  re  Nims,  10  Ben.  56,  Fed.  Cas.  10,268,  holding  that 
creditor  of  partners,  not  creditor  of  firm,  might  share  in  assets  of  bank- 
rapt  partnership. 

Distinguished  in  In  re  Tesson,  23  Fed.  Cas.  867,  where,  executor  hav- 
ing mingled  trust  funds  with  his  partnership  business,  beneficiaries  were 
allowed  to  prove  claim  against  estate  of  bankrupt  firm. 

Letters  of  administration  are  a  trust  granted  by  the  probate  court  or 
ordinary,  because  of  the  confidence  reposed  in  grantee.  Administrator  is 
required  to  take  exclusive  charge  of  personal  property  of  intestate,  and 
give  administration  his  personal  attention. 

Approved  in  Estate  of  Wood,  159  Cal.  472,  36  L  R.  A,  (N.  S.)  252, 

114  Pac.  994,  holding  guardian  of  estate  must  withdraw  money  from 
bank  on  slightest  indication  of  danger;  Cochran  v.  Zachery,  137  Iowa, 
590, 126  Am.  St.  Rep.  307,  15  Ann.  Cas.  297,  16  L.  R.  A.  (N.  S.)  235, 

115  N.  W.  488,  holding  contract  between  heirs  and  executor  to  contest 
will  against  public  policy  and  void. 

Contract  of  suretyship,  having  as  its  object  that  a  firm  of  which  ad- 
ministrator is  member  shall  take  assets  of  estate  into  its  possession  and 
share  in  their  disposition,  is  against  public  policy,  and  void. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Butler,  130  Ga.  236,  16  L.  B.  A. 
(N.  S.)  994,  60  S.  E.  856,  holding  void  agreement  on  guardian's  part  to 
deposit  money  in  favor  of  surety  to  be  withdrawn  only  on  consent  of 

surety. 
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Distinguished  in  Rogers  v.  Hopkins,  70  Ga.  460,  holding  valid  agree- 
ment to  invest  ward's  money  in  bonds  and  deposit  same  with  surety. 

Validity  of  agreement  with  surety  as  to  custody  or  control  of  trust 
funds.    Note,  16  L.  R.  A.  (N.  S.)  994. 

Setoff  in  bankruptcy.    Note,  55  L.  R.  A.  43,  68. 

Miscellaneous.  Cited  in  Sutherland  v.  Lake  etc.  R.  Co.,  23  Fed.  Cas. 
464,  as  instance  of  suit  by  assignee 'to  recover  debt  due  bankrupt  part- 
nership. 

11  Wall.  488-492,  20  L.  Ed.  209,  EUREKA  CLOTHES  WRINGING  MACH. 
CO.  v.  BAILEY  WASHING  ETC.  MACH.  CO. 

Corporation,  having  authorized  execution  of  contract  by  agent,  or  hav- 
ing ratified  same,  neither  the  seal  of  the  corporation  nor  a  resolution  in 
writing  Is  necessary. 

Approved  in  United  States  Light  etc.  Co.  v.  J.  B.  M.  Electric  Co.,  189 
Fed.  385,  holding  where  sufficient  consideration  is  mentioned  in  assign- 
ment, no  seal  is  necessary;  Jacksonville  etc.  Ry.  Co.  v.  Hooper,  160  U.  S. 
521,  40  L.  Ed.  522,  16  Sup.  Ct.  382,  where  lease  executed  by  president 
was  valid,  though  no  resolution  produced;  Oregonian  Ry.  Co.  v.  Oregon 
R.  &  N.  Co.,  12  Sawy.  112,  28  Fed.  507,  where  lease  by  officers  of  corpo- 
ration was  ratified  by  subsequent  action  of  company;  Allis  v.  Jones,  45 
Fed.  149,  admitting  parol  evidence  to  prove  action  of  board,  conferring 
authority  on  officers;  G.  V.  B.  Min.  Co.  v.  First  Nat.  Bank,  95  Fed.  33, 
35  C.  C.  A.  510,  where,  under  circumstances,  the  designation  "[L.  S.]" 
was  sufficient  corporate  seal;  Scott  v.  Trustees,  50  Mich.  532,  15  N.  W. 
892,  sustaining  validity  of  mortgage,  given  by  two  of  three  church  trus- 
tees; Pennsylvania  Nat.  Gas  Co.  v.  Cook,  123  Pa.  St.  184,  16  Atl.  764, 
where  scroll  after  officers'  names  was  deemed  the  corporate  seal;  Kelly 
v.  Board  of  Public  Works,  75  Va.  271,  admitting  parol  evidence  as  to 
terms  of  employment  of  agent  by  said  board. 

What  is  sufficient  corporate  seal.    Note,  Ann.  Cas.  19120,  42. 

Where  one  agreeing  to  pay  royalties  for  use  of  a  patent  in  manufactur- 
ing a  certain  machine  is  sued  in  equity  for  such  royalties,  it  is  doubtful 
whether  he  can  set  up  defense  that  machine  is  not  covered  by  patent,  in 
the  absence  of  allegation  of  fraud,  surprise  or  imposition,  and  where  he  has 
furnished  samples  of  the  machine  to  be  made. 

Approved  in  Magic  Ruffle  Co.  v.  Elm  City  Co.,  13  Blatchf.  158,  Fed. 
Cas.  8949,  where  such  party  was  estopped  to  deny  his  admission,  that 
patent  was  valid;  Forncrook  Mfg.  Co.  v.  E.  T.  Barnum  Wire  Works,  54 
Mich.  556,  20  N.  W.  583,  holding  that  similar  case  should  be  brought  in 
Federal  court. 
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Distinguished  in  National  Mfg.  Co.  v.  Meyers,  7  Fed.  357,  where,  in 
suit  for  account  of  profits  and  injunction  for  infringement,  defendant 
was  allowed  to  question  validity  of  patent. 

Invalidity  or  failure  of  patent  as  defense  to  action  for  royalties. 
Note,  14  Ann.  Oas.  1185. 

Validity  and  effect  of  agreement  to  pay  royalties  on  devise  mis- 
takenly assumed  to  be  patented.    Note,  14  L.  B.  A.  (N.  S.)  275. 

Question  as  to  whether  patent  was  procured  through  fraud  on  com- 
missioner can  be  considered  only  in  a  direct  suit  to  impeach  and  set  aside 
patent. 

Approved  in  Gear  v.  Grosvenor,  1  Holmes,  216,  Fed.  Cas.  5291,  hold- 
ing patent  could  not  be  •collaterally  impeached  for  fraud  in  obtaining 
extension. 

Limited  in  Marsh  v.  Nichols,  Shepard  &  Co.,  128  U.  S.  610,  82  L.  Ed. 
540,  9  Sup.  Ct.  169,  holding  that  letters  patent  might  be  attacked  col- 
laterally for  defect  in  execution;  Moorman  v.  Hoge,  2  Sawy.  84,  Fed. 
Cas.  9783,  holding  that  certificate  of  registry  of  trademark  was  not  con- 
clusive of  its  validity. 

Ill  a  rait  for  royalties  and  injunction  for  infringement  of  patent  right, 
question  of  novelty  of  invention  cannot  be  considered  if  no  notice  is  given 
of  the  attempt,  or  witnesses,  or  other  evidence  to  support  charge. 

Distinguished  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone 
Co.,  189  Fed.  376,  holding  licensee  under  a  second  patent  may  jn  suit  for 
royalties  on  first  set  up  defense  of  anticipation ;  Strong  v.  Carver  Cotton 
Gin  Co.,  197  Mass.  62,  83  N.  E.  330,  holding  defense  that  machine  is  not 
one  covered  by  patent  may  be  set  up  in  suit  for  royalties. 

In  this  case,  bill  in  equity,  to  recover  royalties  and  restrain  infringe- 
ment of  patent  right,  was  entertained,  and  judgment  accordingly. 

Approved  in  Indiana  Mfg.  Co.  v.  J.  I.  Case  etc.  Mach.  Co.,  154  Fed. 
366,  83  C.  C.  A.  343,  holding  suit  to  enjoin  licensee  from  outstepping 
license  contract  proper  subject  of  equity ;  Magic  Ruffle  Co.  v.  Elm  City 
Co.,  13  Blatchf .  157,  Fed.  Cas.  8949,  sustaining  bill  in  equity  for  dis- 
covery and  accounting,  though  patent  had  expired ;  Atwood  v.  Portland 
Co.,  10  Fed.  283,  where  bill  for  accounting,  upon  patent,  was  entertained, 
though  no  injunction  was  asked;  McKay  v.  Smith,  29  Fed.  296,  refus- 
ing to  dismiss  bill  for  discovery,  account  and  injunction;  Hat  Sweat 
Mfg.  Co.  v.  Porter,  34  Fed.  747,  issuing  injunction  in  similar  case. 

Distinguished  in  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  204,  26 
L.  Ed.  980,  dismissing  bill  for  want  of  jurisdiction  where  mere  account- 
ing for  profits  was  asked;  Washburn  &  Moen  Mfg.  Co.  v.  Cincinnati 
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Barbed  Wire  Fence  Co.,  42  Fed.  678,  679,  dismissing  bill  for  royalties 
and  injunction  where  contract  contained  forfeiture  clause. 

11  Wall.  493-507,  20  L.  Ed.  176,  STEWART  v.  KAHN. 

Change  of  language  in  Revised  Statutes  will  not  change  law  from 
what  it  was  before,  unless  apparent  that  such  was  intention  of  legislature. 

Approved  in  Hand  v.  Cook,  29  Nev.  534,  92  Pac.  6,  holding  law  pro- 
hibiting employee  of  land  office  interesting  himself  in  purchase  of  land 
must  be  strictly  construed. 

Where  revising  statute,  or  one  enacted  for  another,  omits  provisions 
contained  in  original  act,  parts  omitted  cannot  be  kept  in  force  by  con- 
struction, but  are  annulled. 

Approved  in  State  v.  Webster  Parish  School  Board,  126  La.  396,  52 
South.  554,  holding  act  of  1902  determining  duties  of  school  board  re- 
pealed act  of  1888;  Succession  of  Dupre,  116  La.  1094,  41  South.  325, 
applying  rule  in  construing  statutes  relating  to  adoption*,  Dryden  v. 
Pittsburg  etc.  Ry.  Co.,  208  Pa.  St.  323,  57  Atl.  713,  construing  statutes 
and  holding  railroad  in  widening  lines  may  condemn  dwelling;  Oxford 
v.  Frank,  30  Tex.  Civ.  348,  70  S.  W.  428,  holding  amendatory  act  1897, 
referring  to  local  option  election  districts,  repealed  by  implication  sec- 
tions based  upon  feature  removed  by  amendatory  act;  United  States  v. 
Bennett,  12  Blatchf.  349,  Fed.  Cas.  14,570,  holding  that  act  of  1870, 
relative  to  fees  of  pension  agents,  repealed  certain  provisions  of  former 
acts ;  Weiskittle  v.  State,  58  Md.  157,  where  right  taken  away  by  changed 
Constitution  could  not  be  continued  by  statutes;  Ex  parte  Coombs,  38 
Tex.  Cr.  657,  44  S.  W.  858,  holding  that  omission  of  court  from  subse- 
quent Constitution  operated  to  repeal  said  court;  dissenting  opinion  in 
Taylor  v.  Insurance  Co.  of  North  America,  25  Okl.  109,  105  Pac.  360, 
arguendo. 

Record  disclosing  that  judgment  was  given  against  plaintiff,  in  Supreme 
Court  of  Louisiana,  upon  sole  ground  that  he  was  not  entitled  to  Immunity 
claimed  under  act  of  Congress  of  June  11,  1864,  Supreme  Court  has  juris- 
diction. 

Approved  in  Trebilcock  v.  Wilson,  12  Wall.  694,  20  L.  Ed.  461,  where 
party  claimed  right,  under  Constitution,  to  have  note  paid  in  gold  or 
silver. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Southern  Pacific  Co.,  137  U.  S. 
54,  34  L.  Ed.  617,  11  Sup.  Ct.  12,  holding  Federal  question  not  properly 
claimed,  where  set  up  for  first  time  in  petition  for  rehearing;  Castillo 
v.  McConnico,  168  U.  S.  679,  42  L.  Ed.  624,  18  Sup.  Ct.  231,  dismissing 
writ  of  error  where  decision  below  was  sustained  by  State  law. 
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Criticised  jn  Auchincloss  v.  Frois,  24  La.  Ann.  32,  where  court  said 
that  Federal  question  was  presented,  in  principal  case,  only  in  petition 
for  rehearing. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court."   Note,  62  L  R.  A.  539. 

Case  may  be  within  meaning  of  statute  and  not  within  its  letter  and 
vice  versa-    Intention  of  lawmaker  constitutes  the  law. 

Approved  in  Raymond  v.  Thomas,  91  U.  S.  715,  23  L.  Ed.  435,  holding 
void,  under  reconstruction  acts,  a  military  order  annulling  decree  of 
chancery  court  in  South  Carolina;  Price  v.  Stone,  49  Ala.  550,  where 
intention  was  taken  as  indicated  by  language  of  legislature;  Barclay  v. 
Plant,  50  Ala.  515,  holding  that  husband  might  convey  property  to  wife, 
in  payment  of  debt,  at  time  of  marriage. 

Remedial  statutes  should  be  construed  liberally. 
Approved  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  211  Fed. 
900, 128  C.  C.  A.  2T5,  holding  Hours  of  Service  Act  covered  employees 
in  sending  as  well  as  receiving  offices. 

Act  of  Congress,  June  11,  1864,  relative  to  statute  of  limitations,  means 
that  time  which  elapsed  while  suit  could  not  be  brought,  by  reason  of. 
Rebellion,  whether  before  or  after  the  passage  of  the  act,  is  to  be  deducted. 

Approved  in  United  States  v.  Wiley,  11  Wall.  515,  20  L.  Ed.  214, 
where  benefit  of  the  statute  was  extended  to  government;  Metropolitan 
Nat.  Bank  v.  Gordon,  28  Ark.  117,  where  suit  was  between  citizen  of 
New  York  and  one  of  Arkansas ;  Auchincloss  v.  Frois,  24  La.  Ann.  32, 
a  suit  between  citizens  of  New  York  and  of  Louisiana;  Aby  v.  Brigham, 
28  La.  Ann.  841,  the  suit  being  between  citizen  of  Mississippi  and  one 
of  New  Orleans ;  Jones  v.  Johnson,  28  Ark.  233,  arguendo. 

Distinguished  in  Mayo  v.  Cartwright,  30  Ark.  414,  refusing  benefit 
of  statute,  in  case  of  personal  trust  that  might  have  been  executed 
without  aid  of  court;  McKinzie  v.  Hill,  51  Mo.  307,  11  Am.  Rep.  453, 
holding  that  statute  was  not  suspended  during  time  courts  were  closed 
in  Missouri,  on  account  of  Rebellion,  that  being  loyal  State. 

Denied  in  Harrison  v.  Adger,  24  La.  Ann.  565,  566,  refusing  to  give 
this  statute  any  retroactive  effect. 

Act  of  Congress  of  June  11,  1864,  relating  to  statute  of  limitations, 
applies  to  cases  pending  in  courts  of  States  as  well  as  the  Federal  courts. 

Approved  in  Mayfield  v.  Richards,  115  U.  S.  142,  29  L.  Ed.  336,  5 
Sop.  Ct.  1190,  to  same  effect,  plaintiff  being  within  Federal  and  defend- 
ant within  Confederate  lines ;  Harrison  v.  Myer,  92  U.  S.  116,  23  L.  Ed. 
607,  holding  that  local  statute  of  limitations  ran  against  cause,  where 
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parties  were  at  all  times  within  Federal  control ;  Brown  v.  Walker,  161 
U.  S.  606,  40  L.  Ed.  824,  16  Sup.  Ct.  650,  arguendo. 

Denied  in  Succession  of  Winn,  33  La.  Ann.  1398,  holding  that  statute 
was  not  binding  on  actions  in  State  court. 

Distinguished  in  dissenting  opinion  in  Brown  v.  Walker,  161  U.  S. 
623,  624,  40  L.  Ed.  830,  16  Sup.  Ct.  661,  majority  holding  constitutional 
the  act  of  February  11, 1893,  relating  to  testimony  before  commerce  com- 
mission. 

Retrospective  operation  of  statutes  of  limitation.    Note,  111  Am. 
St.  Rep.  455. 

To  have  one  role  of  property  in  State  court  and  a  different  one  in  the 
Federal  court  for  same  State  would  be  contrary  to  uniform  spirit  of  our 
national  jurisprudence,'  from  judiciary  act  of  1789. 

Approved  in  In  re  Eldridge  &  Co.,  2  Hughes,  257,  Fed.  Cas.  4331, 
where  Federal  court  applied  local  statute  of  limitations;  In  re  Corn- 
wall, 9  Blatchf .  128,  Fed.  Cas.  3250,  holding  one  whose  claim  was  barred 
by  State  law  could  not  prosecute  claim  in  bankruptcy. 

Decision  of  questions  as  to  measures  to  be  taken  in  carrying  on  war 
and  suppressing  insurrection  rests  wholly  in  discretion  of  Congress,  to  whom 
the  substantial  powers  involved  are  confided  by  Constitution. 

Approved  in  United  States  v.  One  Thousand  Five  Hundred  Bales  of 
Cotton,  27  Fed.  Cas.  328,  holding  hostilities  between  North  and  South 
ceased  with  proclamation  of  President,  not  with  decisive  battle. 

Power  of  Congress  to  suppress  insurrection  carries  with  it  inherently 
the  power  to  guard  against  immediate  renewal  of  conflict  and  to  remedy 
evils  which  have  arisen  from  its  rise  and  progress. 

Approved  in  White  v.  Hart,  13  Wall.  651,  20  L.  Ed.  687,  holding  that 
reconstructed  States  had  never  been  out  of  Union,  their  rights  having 
been  merely  suspended;  Raymond  v.  Thomas,  91  U.  S.  715,  23  L.  Ed. 
435,  holding  void,  under  reconstruction  acts,  an  order  by  military  officer 
annulling  decree  of  chancery  court;  United  States  v.  One  etc.  Bales 
Cotton,  27  Fed.  Cas.  328,  arguendo. 

Distinguished  in  dissenting  opinion  in  Brown  v.  Walker,  161  U.  S. 
623,  624,  40  L.  Ed.  830,  16  Sup.  Ct.  661,  majority  holding  constitutional, 
act  of  February  11,  1893,  relating  to  testimony  before  commerce  com- 
mission. 

Martial  law.    Note,  Ann.  Gas.  1914C,  26. 

Continuance  of  constitutional  guaranties  during  war  or  insurrec- 
tion.   Note,  45  L.  R.  A.  (N.  S.)  1028. 

Power  of  Congress  to  pass  act  of  June  11,  1864,  relative  to  the  statute 
of  limitations,  is  necessarily  Implied  from  the  powers  to  make  wars  and 
suppress  insurrections. 
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Approved  in  Mayfield  v.  Richards,  115  U.  S.  142,  29  L.  Ed.  336,  5 
Sup.  Ct.  1190,  and  Caperton  y.  Bowyer,  14  Wall.  235,  20  L.  Ed.  884,  both 
following  role. 

11  Wall.  508-516,  20  L.  Ed.  211.  UNITED  STATES  v.  WILEY. 

Statutes  of  limitation  are  statutes  of  repose,  enacted  upon  presump- 
tion that  one  having  well-founded  claim  will  not  delay  enforcing  it  be- 
yond reasonable  time,  if  he  has  power  to  sue. 

Approved  in  Lynchburg  etc.  Mill  Co.  v.  Travelers'  Ins.  Co.,  140  Fed. 
724,  conduct  of  insurance  company  inducing  delay  in  bringing  suit  be- 
yond time  limit  in  policy,  for  stated  purpose  of  investigating  claim, 
suspends  operation  of  time  limit;  Barclay  v.  Blackinton,  127  Cal.  196, 
59  Pac.  836,  holding  claim  against  estate  barred,  commenced  one  year 
and  seven  months  after  letters  issued  and  expiration  of  general  statu- 
tory time;  Airy  v.  Swinford,  154  Mo.  App.  587,  136  S.  W.  729,  holding 
absence  from  State  will  not  assist  any  in  reviving  judgment  dormant 
for  twenty  years ;  'Steele  v.  Bliss,  166  Mich.  596,  Ann.  Gas.  1912D,  1020, 
37  L  R.  A.  (N.  S.)  859,  132  N.  W.  346,  holding  where  action  is  enjoined, 
statute  does  not  run ;  Bauserman  v.  Blunt,  147  U.  S.  658,  37  L.  Ed.  320, 
13  Sup.  Ct.  471,  holding  that  Kansas  statutes  ceased  to  run,  on  death 
of  debtor,  only  for  reasonable  time;  In  re  Cornwall,  9  Blatchf.  127, 
Fed.  Cas.  3250,  where  bankruptcy  court  refused  to  recognize  claim 
barred  by  State  statute;  Andrae  v.  Redfield,  12  Blatchf.  411,  Fed.  Cas. 
367,  where  United  States  court'  dismissed  bill  in  equity  on  claim  barred 
by  State  law. 

Distinguished  in  City  of  Hutchinson  v.  Hutchinson,  92  Kan.  523,  52 
L.  R.  A.  (N.  S.)  1165,  141  Pac.  591,  holding  where  in  suit  against  mort- 
gagor and  mortgagee  to  quiet  title,  no  judgment  is  taken  against  mort- 
gagee, cross-petition  by  his  assignor  seeking  foreclosure  will  be  allowed 
after  eighteen  years. 

When  ability  to  resort  to  courts*  is  taken  away,  basis  of  presumption 
upon  which  such  laws  are  enacted  is  gone;  and  creditor  has  not  the  time 
within  which  to  bring  his  suit  that  the  statutes  contemplate. 

Approved  in  Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  255,  applying 
principle  to  suit  on  note  where  maker  died  after  maturity;  Cobb  v. 
Houston,  117  Mo.  App.  653,  94  S.  W.  301,  statute  of  limitations  is  sus- 
pended during  defendant's  nonresidence ;  Greenwald  v.  Appell,  5  Mc- 
Crary,  341,  17  Fed.  141,  deducting  from  statutory  period  the  time  of 
pending  bankruptcy  proceedings;  In  re  Eldridge  &  Co.,  2  Hughes,  257, 
Fed.  Cas.  4331,"  holding  that  statute  ceased  to  run  upon  filing  petition, 
by  debtor,  in  bankruptcy ;  Devereaux  v.  Brownsville,  29  Fed.  751,  where 
statute  did  not  run,  during  time  charter  was  repealed  for  purpose  of 
obstructing    creditor;   Jackson   v.   Fidelity    etc.    Co.,   75   Fed.   365,  21 
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C.  C.  A.  394,  where  time  did  not  run  against  bank  while  in  hands  of 
receiver;  Broadfoot  v.  Fayetteville,  124  N.  C.  495,  70  Am.  St.  Rep.  620, 
32  S.  E.  809,  where  time  did  not  run  against  holder  of  interest  coupons, 
while  city  was  disincorporated;  Treasurer  v.  Martin,  50  Ohio  St.  204, 
.  33  N.  E.  1114,  where  time  during  which  party  was  enjoined  from  bring- 
ing suit  was  deducted;  Mutual  etc.  Ins.  Co.  v.  Hillyard,  37  N.  J.  L. 
467, 18  Am.  Rep.  747,  arguendo. 

Act  of  Congress  of  June  11,  1864,  suspending  statutes  of  limitations 
In  certain  cases,  applies  to  suits  by  the  government  as  well  as  citizens; 
e.  g.,  suit  by  United  States,  on  marshal's  bond. 

Approved  in  Harrison  v.  Myer,  92  U.  S.  115,  23  L.  Ed.  607,  refusing 
benefit  of  act  to  case  where  cause  of  action  arose  in  district  controlled 
by  United  States. 

Act  of  Congress  of  June  11,  1864,  suspending  statute  of  limitations  in 
certain  cases,  requires  all  the  time  to  be  deducted  during  which  suit  could 
not  be  prosecuted,  whether  such  time  was  before  or  after  its  passage. 

Approved  in  Barton  v.  New  Haven,  74  Conn.  732,  52  Atl.  405,  hold- 
ing death  of  plaintiff  after  judgment  suspends  all  proceedings  until 
action  renewed;  Metropolitan  Nat.  Bank  v.  Gordon,  28  Ark.  117,  an  ac- 
tion on  contract  between  citizen  of  New  York  and  one  of  Arkansas; 
Aby  v.  Brigham,  28  La.  Ann.  841,  where  benefit  of  Statute  was  extended 
to  suit  between  resident  within  Federal  lines,  against  resident  of  Mis- 
sissippi ;  Stewart  v.  Kahn,  11  Wall.  504,  to  same  effect ;  Brown  v.  Walker, 
161  U.  S.  607,  40  L.  Ed.  824,  16  Sup.  Ct.  651  (see  dissenting  opinion, 
p.  623,  40  L.  Ed.  830,  16  Sup.  Ct.  661),  sustaining  act  of  February  11, 
1893,  relating  to  testimony  before  Commerce  Commission ;  In  re  Eldridge 
&  Co.,  2  Hughes,  258,  Fed.  Cas.  4331,  holding  that  statute  ceased  to  run 
against  claim  upon  filing  of  debtor's  petition  in  bankruptcy;  Jones  v. 
Johnson,  28  Ark.  233,  arguendo. 

Distinguished  in  McKinzie  v.  Hitt,  51  Mo.  307,  11  Am.  Bop.  453,  re- 
fusing benefit  of  statute,  when  both  parties  were  citizens  of  loyal  State; 
Ahnert  v.  Zaun,  40  Wis.  629,  where  statute  of  Wisconsin  ran  against 
citizen  of  New  Orleans,  after  that  city  came  under  Federal  control. 

Limited  in  Sands  v.  New  York  Life  Ins.  Co.,  50  N.  Y.  632, 10  Am.  Rep. 
540,  holding  that  war  did  not  destroy  contract  of  insurance  with  citizen 
of  rebel  State,  but  suspended  payment  of  premium. 

Absence  as  suspending  statute  of  limitations.    Note,  13  Am.  Dec. 
370. 

11  Wall.  516-560,  20  L.  Ed.  33,  SEYMOUR  V.  OSBORNE. 

Inventions  secured  by  letters  patent  are  property  in  holder  of  patent, 
entitled  to  protection  as  any  other  property,  consisting  of  franchise,  dar- 
ing term  for  which  franchise  or  exclusive  right  is  granted. 
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Approved  in  Continental  Paper  Bag  Co.  v.  Eastern*  Paper  Bag  Co., 
210  U.  S.  425,  52  L.  Ed.  1131,  28  Sup.  Ct.  748,  holding  nonuser  on  ac- 
count of  expense  in  changing  machinery  in  factory  is  not  unreasonable 
as  to  be  bar  to  suit  for  infringement;  Monaghari  v.  Indianapolis,  37 
Ind.  App.  284,  76  N.  E.  425,  holding  street  contract  calling  for  payment 
under  control  of  patentee  violative  of  law  providing  for  lowest  con- 
tract price;  Cammeyer  v.  Newton,  94  U.  S.  226,  24  L.  Ed.  72,  where 
action  was  brought  by  assignee  of  original  inventor;  McCormick  Ma- 
chine Go.  v.  Aultman,  169  U.  S.  609,  42  L.  Ed.  876,  18  Sup.  Ct.  444, 
holding  patent  office  lost  jurisdiction  on  granting  original  patent,  and 
did  not  regain  same  on  application  for  reissue ;  Brady  v.  Atlantic  Works, 
4  Cliff.  412,  Fed.  Cas.  1794,  sustaining  bill  for  infringement  of  patent 
for  dredger. 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  390. 

Patent  duly  granted  is  itself  prima  facie  evidence  that  patentee  is 
original  and  first  inventor  of  that  therein  described  and  secured  to  him  as 
Ma  invention. 

Approved  in  Warren  Bros.  Co.  v.  City  of  Owosso,  166  Fed.  315,  92. 
C.  C.  A.  227,  upholding  patent  to  Warren  for  asphalt  paving ;  American 
Saddle  Co.  v.  Sager  Gear  Co.,  122  Fed.  649,  holding  defendant  failed 
to  overcome  patentability  of  Wheeler's  design  patent  of  bicycle  saddle ; 
In  re  Appeals  of  Drawbaugh,  9  App.  D.  C.  259,  refusing  patent  for 
telephone  transmitter  on  account  of  laches;  Forster  v.  Brown  Hoisting 
Machinery  Co.,  266  111.  296,  Ann.  Gas.  1916B,  795,  107  N.  E.  592,'hold- 
ing  contract  of  company  to  take  assignment  of  patent  about  to  be  ob- 
tained did  not  preclude  it  from  seeking  patent  through  another ;  Mitchell 
v.  Tilghman,  19  Wall.  391,  22  L.  Ed.  135,  where  presumption  by  produc- 
tion of  letters  patent  was  held  not  to  be  overcome ;  Cammeyer  v.  Newton, 
94  U.  S.  231,  24  L.  Ed.  74,  where,  in  absence  of  proof  to  contrary,  patent 
was  conclusive;  Marsh  v.  Seymour,  97  U.  S.  352,  24  L.  Ed.  964,  holding, 
patent  being  produced,  burden  was  on  defendant  to  prove  prior  inven- 
tion; Bates  v.  Coe,  98  U.  S.  49,  25  L.  Ed.  74,  where  production  of  patent 
cast  burden  on  respondent;  Herring  v.  Nelson,  14  Blatchf.  305,  Fed. 
Cas.  6424,  requiring  clear  and  satisfactory  proof  to  overcome  this  pre- 
sumption; Corvallis  Fruit  Co.  v.  Curran,  7  Sawy.  273,  8  Fed.  152,  hold- 
ing presumption  not  overcome  by  other  patents  introduced;  Storrs  v. 
Howe,  4  Cliff.  389,  Fed.  Cas.  13,495,  where  patent  being  introduced 
and  not  contradicted,  only  question  was  as  to  infringement;  Tucker  v. 
Tucker  Mfg.  Co.,  4  Cliff.  401,  Fed.  Cas.  14,227,  where  presumption  raised 
by  production  of  patent  confined  case  to  special  defenses;  Brady  v. 
Atlantic  Works,  4  Cliff.  413,  Fed.  Cas.  1794,  holding  that  after  intro- 
duction of  patent,  question  of  infringement  and  defenses  in  answer 

VII— 21 
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alone  remained;  Kelleher  v.  Darling,  4  Cliff.  442,  Fed.  Cas.  7653,  hold- 
ing patent  conclusive  where  defense  of  prior  invention  was  not  pleaded 
properly;  Cahill  v.  Brown,  4  Fed.  Cas.  1006,  where,  proof  to  contrary 
failing,  letters  patent  were  conclusive  as  to  prior  invention;  Shaver  v. 
Skinner  Mfg.  Co.,  30  Fed.  70,  sustaining  patent  for  combination  of 
known  ingredients;  Page  Woven  Wire  Fence  Co.  v.  Land,  49  Fed.  937, 
where  production  of  patent,  in  absence  of  contrary  proof,  was  conclu- 
sive ;  Pacific  Cable  Ry.  Co.  v.  Butte  City  St.  Ry.  Co.,  52  Fed.  865,  where, 
of  two  patents  granted  for  similar  invention,  the  later  patentee  was 
presumed  to  be  first  inventor;  Blount  v.  Societe  Anonyme,  etc.,  53  Fed. 
102,  3  C.  C.  A.  455,  where  production  of  patent  demanded  clear  proof 
of  its  invalidity;  Hunt  Bros.  v.  Cassidy,  53  Fed.  259,  3  C.  C.  A.  525, 
holding,  where  patent  was  produced,  that  infringer  was  not  entitled  to 
verdict  for  want  of  proof  of  novelty ;  Anderson  v.  Monroe,  55  Fed.  397, 
holding  that  production  of  patent  cast  burden  of  disproving  novelty 
on  infringer;  Western  Electric  Co.  v.  Millheim  Electric  Tel.  Co.,  88  Fed. 
507,  a  case  where  this  presumption  prevailed  as  to  novelty  and  patent- 
ability of  telephone  circuit  device. 

Distinguished  in  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corp.,  166  Fed.  294,  295,  92  C.  C.  A.  206,  holding  person  seeking  patent 
must  show  in  application  time  of  first  conceiving,  so  as  to  cover  any 
intervening  inventor. 

Burden  of  proof  is  on  parties  suing  for*  infringement  to  prove  that 
they,  or  those  under  whom  they  claim,  are  original  and  first  inventors  of 
improvement  embodied  in  letters  patent,  on  which  suit  is  founded,  and  that 
same  have  been  infringed  by  party  against  whom  suit  is  brought. 

Approved  in  Toledo  Computing  Scale  Co.  v.  Moneyweight  Scale  Co., 
178  Fed.  559,  holding  failure  to  receive  patent  because  solicitors  could 
not  frame  description  did  not  constitute  abandonment;  Mitchell  v. 
Tilghman,  19  Wall.  391,  22  L.  Ed.  135,  and  Herring  v.  Nelson,  14  Blatchf . 
305,  Fed.  Cas.  6424,  where  production  of  letters  patent  raised  presump- 
tion that  complainant  was  first  inventor;  Bates  v.  Coe,  98  U.  S.  49,  25 
L.  Ed.  74,  holding  denial  of  infringement  cast  burden  on  complainant, 
which  was  fully  sustained;  Storrs  v.  Howe,  4  Cliff.  389,  Fed.  Cas.  13,495, 
holding  infringement  of  patent  for  pressing-machine  proved. 

Parties  sued  as  Infringers  are  not  allowed,  in  action  at  law,  to  set  up 
defense  of  previous  invention,  knowledge  or  use,  without  giving  thirty 
days'  notice,  and  in  equity  same  information  must  be  given  in  answer. 

Approved  in  Cammeyer  v.  Newton,  94  U.  S.  231,  24  L.  Ed.  74,  where, 
no  notice  having  been  given,  evidence  of  previous  invention  was  ex- 
cluded; Roemer  v.  Simon,  95  U.  S.  215,  24  L.  Ed.  385,  allowing  evidence 
of  prior  invention,  notice  having  been  given;  Marsh  v.  Seymour,  97 
U.  S.  352,  24  L.  Ed.  964,  holding  that  burden  was  on  defendant  to  estab- 
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lish  this  defense,  Vfttent  being  produced ;  Goff  v.  Stafford,  10  Fed.  Cas. 
533,  admitting  evidence  to  support  such  defense  to  suit  for  infringement. 

Becital  In  letten  patent  that  required  oath  was  taken  before  letters 
toned  It,  In  absence  of  fraud,  conclusive  evidence  of  the  fact. 

Approved  in  Commonwealth  v.  Rozen,  176  Mass.  131,  57  N.  E.  224, 
holding  declaration  required  by  statute  relative  to  trademark  may  be 
verified  by  oath  of  one  partner  only;  Hancock  Insp.  Co.  v.  Jenks,  21 
Fed.  914,  refusing  to  examine  into  truth  of  such  recital ;  Holmes  Burglar 
Alarm  Tel.  Co.  v.  Domestic  Tel.  etc.  Co.,  42  Fed.  222,  refusing  to  go  into 
question  as  to  whether  oath  taken  covered  reissue. 

Distinguished  in  Smith  v.  Reynolds,  10  Blatchf .  86,  Fed.  Cas.  13,097, 
refusing  to  give  such  effect  to  certificate  of  registration  of  trademark. 

• 
Where  invention  embraces  only  one  or  more  parts  of  machine,  part 

or  parte  claimed  mnst  be  specified  or  pointed  out  so  that  Inventors  and  con- 
tractors and  the  public  may  know  how  to  make  the  invention  and  what 
Is  withdrawn  from  general  use. 

Approved  in  National  Tube  Co.  v.  Mark,  216  Fed.  515,  516,  133 
C.  C.  A.  13,  but  holding  words  "substantially  as  described"  will  be 
implied  if  not  mentioned  in  connection  with  description;  O'Brien- 
Worthen  Co.  v.  Stempei,  209  Fed.  853,  128  C.  C.  A.  53,  holding  where 
inventor  acquiesces  in  rejection  of  certain  devices,  he  cannot  later  sue 
for  infringement  based  on  rejected  devices;  Safety-Armorite  Conduit 
Co.  v.  Mark,  207  Fed.  348,  upholding  Garland  patent  for  treating  metal 
surfaces;  Westinghouse  Mach.  Co.  v.  General  Electric  Co.,  199  Fed. 
916,  holding  conceiving  thing  in  mind  not  an  invention;  Leonhardt  v. 
Lynch,  199  Fed.  793,  refusing  patent  on  dumping  vehicle  because  not 
sufficiently  described;  Century  Electric  Co.  v.  Westinghouse  Electric  & 
Mfg.  Co.,  191  Fed.  354, 112  C.  C.  A.  8,  holding  general  intention  must  be 
considered  in  conjunction  with  description  of  parts ;  Union  Match  Co.  v. 
Diamond  Match  Co.,  162  Fed.  151,  89  C.  C.  A.  172,  holding  patent  for 
machine  for  boxing  and  placing  matches  will  be  read  together;  dissent- 
ing opinion  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wagner  Electric 
&  Mfg.  Co.,  173  Fed.  370,  97  C.  C.  A.  621,  majority  holding  where 
patent  is  infringed  only  in  part,  recompense  to  patentee  must  be  made 
only  as  to  infringed  parts;  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  89 
Fed.  738,  following  rule ;  Goshen  Sweeper  Co.  v.  Bissell  Carpet  Sweeper 
Co.,  72  Fed.  74,  19  C.  C.  A.  13,  holding  claim  and  specifications  good; 
Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole  Mach.  Co.,  61  Fed. 
971, 10  C.  C.  A.  194,  arguendo. 

Distinguished  in  dissenting  opinion  in  Dunlap  v.  Willbrandt  Surgical 
Mfg.  Co.,  151  Fed.  235,  80  C.  C.  A.  575,  majority  holding  where  inven- 
tion is  made  in  three  parts,  each  part  must  be  separately  described. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  C.  269. 
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Where  Invention  embraces  a  new  ingredient  and  a  combination  of  old 
ingredients,  embodied  in  same  machine,  the  invention  must  be  described 
with  great  particularity. 

Approved  in  Stockland  v.  Russell  Grader  Mfg.  Co.,  222  Fed.  910,  138 
C.  C.  A.  386,  holding  where  alignment  bar  in  two  pieces  does  same  work 
as  bar  in  one  piece,  infringement  will  be  decreed ;  Fowler  etc.  Mfg.  Co. 
v.  McCrum-Howell  Co.,  215  Fed.  910,  132  C.  C.  A.  143,  upholding  Fowler 
radiator  patent  as  to  device  for  multiplying  to  any  extent;  Oshkosh 
Grass  Matting  Co.  v.  Waite  Grass  Carpet  Co.,  207  Fed.  943,  125  C.  C.  A. 
385,  upholding  patent  for  grass  twine  machine;  Dixon- Woods  Co.  v. 
Reineke,  102  Fed.  348,  holding  gas  stove  patent  not  infringed ;  Norton  v. 
Wheaton,  97  Fed.  640,  holding,  to  constitute  infringement,  infringing 
machine  must  substantially  use  all  elements  of  combination;  Fenton 
Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  220,  involv- 
ing infringement  of  patented  book-case. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  R.  0.  80. 

Inventions  consisting  entirely  of  new  combinations  of  old  Ingredients, 
whereby  new  and  useful  result  is  obtained,  are  as  much  entitled  to  pro- 
tection as  any  other  class. 

Approved  in  Yancey  v.  Enright,  230  Fed.  644,  holding  Yancey  patent 
for  hauling  in  seine  used  in  shrimp  fishing  must  be  upheld  as  useful 
invention;  General  Electric  Co.  v.  Hoskins  Mfg.  Co.,  224  Fed.  468,  140 
C.  C.  A.  150,  holding  method  of  using  alloy  as  electric  resistance  ele- 
ment patentable  even  though  alloy  previously  known;  Ottumwa  Box 
Car  Loader  Co.  v.  Christy  Box  Car  Loader  Co.,  215  Fed;  369,  373,  131 
C.  C.  A.  504,  holding  doctrine  of  mechanical  equivalents  applies  as  to 
infringement  combinations  as  well  as  machines;  Morgan  Const.  Co.  v. 
Forter-Miller  Engineering  Co.,  213  Fed.  455,  130  C.  C.  A.  97,  upholding 
patent  for  heating  steel  ingots;  St.  Louis  St.  Flushing  Mach.  Co.  v. 
Sanitary  St.  Flushing  Mach.  Co.,  178  Fed.  927,  103  C.  C.  A.  565,  con- 
struing Murphy  patent  for  improved  street  washer;  Farbenfabriken  of 
Elberfeld  Co.  v.  Kuehmsted,  171  Fed.  890,  upholding  patent  for  pro- 
ducing of  asperin  in  pure  state;  Maunula  v.  Suneli,  155  Fed.  538,  hold- 
ing inventor  is  entitled  to  use  any  alteration  which  might  benefit  his 
patent,  provided  it  has  been  substantially  covered  by  letters  ;•  Anderson 
v.  Collins,  122  Fed.  459,  58  C.  C.  A.  669,  upholding  patent  for  housings 
for  holding  roller  bearings  in  proper  relations  while  in  operation ;  Moore 
v.  Schaw,  118  Fed.  607,  holding  machine  riveting  circumferential  scam 
in  pipe-line  diminishing  labor  and  accomplishing  more  work  patentable ; 
Ide  v.  Trorlicht  etc.  Carpet  Co.,  115  Fed.  143,  53  C.  C.  A.  341,  holding 
claims  in  original  patent  for  automatically  lubricating  bearings  of 
operating  machinery  valid;  Kinloch  Tel.  Co.  v.  Western  Elec.  Co.,  113 


325  SEYMOUR  v.  OSBORNE.  11  Wall.  516^560 

Fed.  665,  51  C.  C.  A.  369,  holding  improvement  in  grouping  spring-jacks 
and  annunciators  for  multiple  switchboards  valid;  Sperry  Mfg.  Co.  v. 
J.  L.  Owens  Co.,  Ill  Fed.  391,  49  C.  C.  A.  399,  holding  Sperry's  patent 
foT  fanning-mill  void  for  lack  of  patentable  invention;  Brammer  v. 
Schroeder,  106  Fed.  921,  46  C.  C.  A.  41,  sustaining  patent  to  John 
Schroeder  for  improvements  in  means  of  operating  washing-machines; 
National  Hollow  Brake-Beam  Co.  v.  Interchangeable  etc.  Brake-Beam 
Co.,  106  Fed.  707,  711,  45  C.  C.  A.  544,  applying  rule  to  interchangeable 
brake-beam,  and  holding  patent  infringed  by  subsequent  invention,  em- 
bodying slight  change  of  form ;  Bliss  v.  Reed,  102  Fed.  906,  applying  rule 
to  Edward's  patent  for  traction  engine ;  In  re  Heroult,  29  App.  D.  C.  54, 
holding  patent  does  not  give  inventor  absolute  property  in  thing,  but 
only  right  to  sue  in  cases  of  infringement ;  Sayles  v.  Chicago  etc.  R.  Co., 
3  Biss.  58,  Fed.  Cas.  12,415,  holding  patentee  of  combination  entitled 
to  suppress  subsequent  invention  embodying  it;  Pacific  etc.  R.  Co.  v. 
Butte  City  R.  Co.,  52  Fed.  865,  holding  improved  brake  to  be  patentable 
combination,  not  mere  aggregation;  Thomson  v.  Citizens'  Nat.  Bank, 
53  Fed.  253,  3  C.  C.  A.  518,  and  Griswold  v.  Harker,  62  Fed.  391,  10 
C.  C.  A.  435,  holding  objection  to  combination  of  old  ingredients  not 
tenable;  P.  H.  Murphy  Mfg.  Co.  v.  Excelsior  Car  Roof  Co.,  76  Fed. 
975,  22  C.  C.  A.  658,  where,  though  patent  for  combination  was  valid, 
omission  of  ingredient  avoided  infringement  of  it;  Adams  Electric  Ry. 
Co.  v.  Iindell  Ry.  Co.,  77  Fed.  441,  23  C.  C.  A.  223,  arguendo. 

Distinguished  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178 
Fed.  989,  holding  Schmertz  patent  for  wiring  glass  infringed  by  Junger's 
patent;  Standard  Paint  Co.  v.  Bird,  175  Fed.  350,  holding  where  party 
used  resinous  pitch  to  cover  felt  roofing,  said  pitch  was  substitution  for 
article  named  in  patent  and  was  an  infringement. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

Where  Invention  consists  of  new  combination  of  old  ingredients,  it  is 
sufficient  if  Ingredients  are  named,  mode  of  operation  given,  and  new  result 
pointed  owt,  so  that  extent  and  nature  of  claim  and  what  the  parts  are 
which  co-operate  to  produce  new  and  useful  result,  may  he  known. 

Approved  in  Underwood  Typewriter  Co.  v.  Elliott-Fisher  Co.,  165 
Fed.  930,  upholding  patent  on  tabulating  typewriting  machine;  H. 
Mueller  Mfg.  Co.  v.  A.  Y.  McDonaly  &  Morrison  Mfg.  Co.,  164  Fed. 
1000,  refusing  patent  on  stop  and  waste  cock  on  account  of  anticipa- 
tion; Bates  v.  Coe,  98  U.  S.  39,  25  L.  Ed.  71,  holding  description  suffi- 
cient; Springfield  Furnace  Co.  v.  Miller  Down-Draft  Furnace  Co.,  96 
Fed.  421,  holding,  where  description  of  foreign  patent  is  clear,  similar 
United  States  patent  void  for  anticipation 


11  Wall.  51&-660        NOTES  ON  U.  S.  REPORTS.  326 

Neither  reissued  nor  extended  patent  can  be  abrogated  by  infringer,  is 
suit  for  infringement,  upon  ground  that  letters  patent  were  procured  by 
fraud. 

Approved  in  John  Kitchen  Jr.  Co.  v.  Levison,  188  Fed.  661,  110 
C.  C.  A.  424,  holding  manifold  carbon  book,  in  which  only  difference  is 
that  sheets  are  bound,  is  infringement  on  original;  Peter  T.  Coffield 
&  Son  v.  Spears,  169  Fed.  646,  holding  in  order  to  show  fraud  in  re- 
issuance proceedings  it  must  be  properly  pleaded;  Hallock  v.  Babcock 
Mfg.  Co.,  124  Fed.  228,  denying  defense,  irregularities  in  signing  draw- 
ings and  witnessing  signatures;  Tilghman  v.  Mitchell,  9  Blatchf.  27, 
Fed.  Cas.  14,042,  where,  extension  being  regular  on  its  face,  question 
of  fraud  refused  consideration;  La  Baw  v.  Hawkins,  14  Fed.  Cas.  896, 
refusing  to  consider  such  defense  in  infringement  suit;  Parham  v. 
American  Button-hole  etc.  Co.,  18  Fed.  Cas.  1098,  refusing  to  consider 
objection  that  there  was  no  cause  for  reissue. 

Where  commissioner  accepts  surrender  of  original  patent  and  grants 
new  one,  his  decision  in  premises  is  not  re-examinable  in  suit  for  infringe- 
ment, unless  apparent  on  face  of  patent  that  he  has  exceeded  his  authority. 
Approved  in  Asbestos  etc.  Sheathing  Co.  v.  H.  W.  Johns-Manville 
Co.,  184  Fed.  631,  holding  commissioner's  decree  that  cement-mixing 
apparatus  was  properly  described  will  not  be  disturbed;  Morse  Chain 
Co.  v.  Link  Belt  Co.,  182  Fed.  826,  holding  reissue  of  Morse  patent, 
which  called  for  a  three-part  pintle,  void,  since  original  patent  called 
for  two-part  pintle;  Coffield  Motor  Washer  Co.  v.  A.  D.  Howe  Co., 
172  Fed.  670,  holding  reissue  may  cover  defect  in  original  issue  so  as 
to  give  grounds  for  suit  for  infringement  on  account  of  operations  by 
reason  of  original  defect;  Young  v.  Struble,  34  App.  D.  C.  224,  holding 
officials  of  patent  office  are  the  ones  to  determine  sufficiency  of  oath 
attached  to  application;  Christman  v.  Rumsey,  17  Blatchf.  151,  Fed. 
Cas.  2704,  holding  commissioner's  decision  final  as  to  facts  in  petition 
for  reissue;  Hoe  v.  Cottrell,  17  Blatchf.  549,  1  Fed.  600,  holding  com- 
missioner's decision  conclusive,  in  collateral  proceeding,  as  to  drawing, 
model,  etc.;  Selden  v.  Stockwell,  Self -Lighting  Gas-Buraer  Co.,  19 
Blatchf.  554,  9  Fed.  397,  holding  question  as  to  fact  justifying  reissue, 
concluded  by  commissioner;  Chicago  Fruit  House  Co.  v.  Busch,  2  Biss. 
478,  Fed.  Cas.  2669,  where  reissue  was  not  avoided  by  fact  that  it  did 
not  include  all  specified  in  original;  Metropolitan  Washing  Mach.  Co. 
v.  Providence  Tool  Co.,  1  Holmes,  163,  Fed.  Cas.  9507,  refusing  to  ex- 
amine facts  connected  with  surrender  and  reissue;  Gear  v.  Grosvenor, 
1  Holmes,  219,  Fed.  Cas.  5291,  where  absence  of  recitals  concerning 
notices,  etc.,  in  reissued  patent,  did  not  affect  rule;  Carew  v.  Boston 
Elastic  Fabric  Co.,  3  Cliff.  359,  Fed.  Cas.  2397,  holding  that  old  and 
new  patents  in  question  were  not  repugnant;  Milligan  &  Higgins  Glue 
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Co.  v.  Upton,  4  Cliff.  239,  Fed.  Cas.  9607,  holding  commissioner's  de- 
cision conclusive,  want  of  jurisdiction  not  being  made  out;  Dorsey 
Harvester  Revolving  Rake  Co.  v.  Marsh,  7  Fed.  Cas.  943,  refusing  to 
admit  parol  evidence  of  irregularity  in  issue  of  patent,  regular  on  its 
face;  Kerosene  Lamp  etc.  Co.  v.  Littell,  14  Fed.  Cas.  377,  holding  com- 
missioner's decision  conclusive  as  to  cause  for  reissue;  La  Baw  v. 
Hawkins,  14  Fed.  Cas.  896,  refusing  to  consider  defendant's  denial 
that  patents  were  surrendered  for  good  cause;  Miller  &  Peters  Mfg. 
Co.  v.  Du  Brul,  17  Fed.  Cas.  367,  refusing  to  consider  objections  to 
validity  of  reissue;  Thomas  v.  Shoe  Mfg.  Co.,  23  Fed.  Cas.  972,  over- 
ruling objection,  in  suit  on  reissued  patent,  that  original  was  still  in 
force;  Wells  v.  "Jacques,  29  Fed.  Cas.  661,  holding  that  question  as 
to  whether  reissue  was  for  same  invention  was  to  be  determined  solely 
by  comparison  of  old  and  new;  Smith  v.  Merriam,  6  Fed.  718,  719, 
where  decision  of  commissioner,  upon  reissue,  was  conclusive  as  to  its 
necessity ;  Spaeth  v.  Barney,  22  Fed.  829,  holding  it  unnecessary  to  aver, 
in  infringement  suit,  the  grounds  of  reissue;  Flower  v.  Detroit,  22  Fed. 
294,  holding  reissue  invalid  as  an  attempt  to  introduce  new  invention; 
American  Bell  Tel.  Co.  v.  United  States,  68  Fed.  568,  15  C.  C.  A.  569, 
holding  commissioner's  power  to  issue  patent  dependent  on  result  of 
his  own  examination. 

Distinguished  in  Reckendorfer  v.  Faber,  92  U.  S.  354,  23  L.  Ed. 
722,  holding  commissioner's  decision  only  prima  facie  right  as  to 
novelty,  invention  and  prior  use;  Herring  v.  Nelson,  14  Blatchf.  300, 
Fed.  Cas.  6424,  holding  decision  of  commissioner  not  conclusive  as  to 
question  of  repugnancy  between  old  and  new  patent. 

Beissned  letters  patent  must  be  for  same  invention,  and  where  it  ap- 
pears, as  matter  of  law,  on  comparison  of  the  instruments,  that  this  is  not 
true,  reissue  is  Invalid. 

Approved  in  McDowell  v.  Ideal  Concrete  Mach.  Co.,  187  Fed.  821, 
822,  109  C.  C.  A.  574,  holding  in  absence  of  models,  no  change  must 
be  made  in  drawings;  Nelson  v.  Felsing,  32  App.  D.  C.  426,  holding 
patent  will  not  be  given  on  reissue,  where  description  is  broader  than 
original  patent;  In  re  Conklin,  1  McAr.  (D.  C.)  379,  holding  delay  of 
eighteen  years  in  applying  for  patent  and  further  delay  of  four  years 
in  seeking  to  remove  defect  raise  presumption  of  fraud;  Russell  v. 
Dodge,  93  U.  S.  464,  23  L.  Ed.  975,  holding  reissue  invalid  where  it 
appeared  on  its  face  to  be  for  another  invention;  Giant  Powder  Co. 
v.  California  Powder  Works,  98  U.  S.  139,  25  L.  Ed.  82,  holding  re- 
issue void  on  this  account,  under  act  of  1870;  Ball  v.  Langles,  102  U.  S. 
130,  26  L.  Ed.  105,  holding  void  a  reissue  which  appeared  to  be  intended 
to  cover  new  devices;  Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123 
U.  S.  97,  31  L.  Ed.  105,  8  Sup.  Ct.  43,  holding  void  a  reissue  of  patent 
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for  clock  movement;  Giant  Powder  Co.  v.  California  Powder  Works,  3 
Sawy.  467,  Fed.  Cas.  5379,  holding  that  reissued  letters  patent  in  question 
were  not  for  same  invention ;  Carew  v.  Boston  Elastic  Fabric  Co.,  3  Cliff. 
360,  Fed.  Cas.  2397,  where,  upon  examination,  reissue  was  found  to 
be  for  same  invention;  Sarven  v.  Hall,  9  Blatchf.  526,  Fed.  Cas. 
12,369,  holding,  on  comparison,  that  reissued  patent  for  carriage  wheel 
was  valid;  Decker  v.  Grote,  10  Blatchf.  343,  Fed.  Cas.  3726,  holding 
reissue  of  patents  for  billiard-tables  valid;  Peoria  Target  Co.  v.  Cleve- 
land Target  Co.,  47  Fed.  739,  holding  reissues  invalid  for  introduction 
of  new  device;  Metropolitan  Washing  Mach.  Co.  v.  Providence  Tool 
Co.,  1  Holmes,  163,  Fed.  Cas.  9507,  no  want  of  jurisdiction  appearing, 
facts  concerning  surrender  and  reissue  could  not  be  re-examined;  Good- 
year Dental  Vulcanite  Co.  v.  Smith,  1  Holmes,  357,  Fed.  Cas.  5598, 
where  reissued  patent  was  examined  and  invention  was  held  to  be  same 
as  original. 

On  application  for  reissue,  commissioner  may  not  open  case  to  new 
parol  testimony  and  new  hearing  as  to  nature  and  extent  of  improvement, 
except  in  cases  provided  in  16  Stats,  at  Large,  206. 

Approved  in  Giant  Powder  Co.  v.  California  Powder  Works,  3  Sawy. 
468,  Fed.  Cas.  5379,  holding  reissue  invalid  as  .not  being  for  same  in- 
vention. 

Commissioner  has  power,  upon  reissue  of  letters  patent,  to  allow  cer- 
tain amendments  and  corrections,  but  no  material  additions,  not  described, 
suggested  or  substantially  indicated  in  original  specifications,  drawings  or 
patent  office  model,  may  be  made. 

Approved  in  Wayne  Mfg.  Co.  v.  Coffieid  Motor  Washer  Co.,  227  Fed. 
991,  upholding  Coffieid  patent  for  washing-machine;  United  States 
Whip  Co.  v.  Hassler,  134  Fed.  402,  Turner  reissue  No.  12,058,  for  ten- 
sion for  racers  of  braiding-machine,  void  as  not  being  for  same  device 
as  original;  Parker  &  Whipple  Co.  v.  Yale  Clock  Co.,  123  U.  S.  97, 
99,  31  L.  Ed.  105,  8  Sup.  Ct.  43,  45,  refusing  to  go  beyond  force  of 
language  in  original  specifications;  Freeman  v.  Asmus,  145  U.  S.  240, 
36  L.  Ed.  690,  12  Sup.  Ct.  943,  holding  invalid  a  reissue  of  patent  where 
original  specifications  did  not  indicate  the  claim;  Badische  Anilin 
&  Soda  Fabrik  v.  Higgin,  15  Blatchf.  291,  Fed.  Cas.  722,  holding 
reissue  proper  where  original  specification  was  defective  and  patent 
did  not  cover  whole  invention;  Wilson  v.  Coon,  18  Blatchf.  538,  6  Fed. 
618,  holding  that  reissue  was  not  void  because  original  patent  was 
valid;  Calkins  v.  Bertrand,  6  Biss.  496,  Fed.  Cas.  2317,  holding  valid 
a  reissue  of  patent  for  cultivators;  Goodyear  Dental  Vulcanite  Co. 
v.  Smith,  X  Holmes,  357,  Fed.  Cas.  5598,  holding  reissue  valid,  though' 
the  description  was  more  complete  than  in  original ;  Kelleher  v.  Darling, 
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4  Cliff.  437,  Fed.  Cas.  7653,  holding  reissue  void  where  it  included  both 
the  patented  article  and  the  process;  Sarven  v.  Hall,  9  Blatchf.  526, 
Fed.  Cas.  12,369*  holding  reissue  of  patent  for  wheel  within  specifica- 
tions of  original ;  Atlantic  Giant  Powder  Co.  v.  Goodyear,  2  Fed.  Cas.  137, 
where  omission,  in  reissue,  of  ambiguous  word  used  in  original,  did 
not  invalidate  reissue;  Kerosene  Lamp  etc.  Co.  v.  Littell,  14  Fed.  Cas. 
378,  where  additional  elements  were  substantially  indicated  by  original 
specifications;  Reissner  v.  Anness,  20  Fed.  Cas.  514,  where  reference 
to  model  was  had  in  determining  validity  of  reissue ;  Seymour  v.  Marsh, 
21  Fed.  Cas.  1119,  holding  that  claims  of  reissues  might,  in  proper  case, 
be  broader  than  those  of  original  patents;  Swain  Turbine  ete.  Co.  v. 
Ladd,  23  Fed.  Cas.  487,  holding  that  one  could  not  widen  the  scope  of 
his  claim  by  repeated  reissues;  Dederick  v.  Cassell,  9  Fed.  308,  where 
reissue  for  minor  combinations,  embraced  in  original  patented  com- 
bination, but  not  claimed,  was  held  valid;  Combined  Pat.  Can.  Co. 
v.  Lloyd,  11  Fed.  150,  where,  however,  patentee  was  estopped  from 
claiming  infringement,  by  his  laches;  Hendy  v.  Golden  State  etc. 
Miners'  Works,  17  Fed.  516,  refusing  to  hold  that  reissue  embraced 
too  much,  before  examining  model;  Holmes  Burglar  Alarm  etc.  Co. 
v.  Domestic  Tel.  etc.  Co.,  42  Fed.  224,  sustaining  reissued  patents  covering 
parts  found  in  original  model,  but  not  in  specifications. 

Criticised  in  Kells  v.  McKenzie,  9  Fed.  286,  holding  void  a  reissued 
patent,  for  part  of  machine,  not  claimed  in  original  specifications, 
though  shown  in  original  designs. 

Whether  reissued  patent  is  for  same  invention  as  that  embodied  in 
original  patent,  is  question  for  court,  in  equity  case,  to  be  determined  on 
comparison  of  the  two  instruments,  aided  by  expert  testimony  when  techni- 
cal terms  demand  it. 

Approved  in  Heald  v.  Rice,  104  U.  S.  749,  26  L.  Ed.  914,  holding  that 
validity  of  reissue  was  question  for  court,  and  verdict  for  defendant 
should  have  been  directed;  Giant  Powder  Co.  v.  California  Powder 
Works,  3  Sawy.  467,  Fed.  Cas.  5379,  where,  upon  such  comparison,  court 
held  reissued  patents  invalid ;  Kerosene  Lamp  etc.  Co.  v.  Littell,  14  Fed. 
Cas.  378,  where,  on  comparison,  reissue  held  valid;  Parham  v.  American 
Button-hole  etc.  Co.,  18  Fed.  Cas.  1098,  holding  that  reference  might 
also  be  had  to  drawings  and  models ;  National  Progress  Bunching  Mach. 
Co.  v.  John  R.  Williams  Co.,  44  Fed.  194,  12  L.  E.  A.  110,  where  claim 
limited  to  mechanism  shown  was  strictly  construed;  Hardwick  v.  Mas- 
land,  71  Fed.  890,  where,  defendant  justifying  under  subsequent  patent, 
court  determined  infringement  by  comparison  of  patents. 

Oases  doubtless  arise  where  language  of  specification  and  claim  is  so 
mterpersed  with  technical  terms  and  terms  of  art  that  testimony  of  scien- 
tific witness  is  indispensable,  and  it  would  be  error  to  reject  it. 
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Distinguished  in  Moran  v.  Prather,  23  Wall.  499.  23  L.  Ed.  122,  ex- 
cluding testimony  as  to  peculiar  meaning  of  "steamboat  debts,"  as  used 
in  written  instrument. 

Person  suing  on  reissued  letters  patent  for  infringement  is  not  obliged 
to  introduce  surrendered  patent;  and  if  defendant  does  not  give  old  patent 
in  evidence,  he  cannot  have  benefit  of  defense  that  reissued  letters  are  not 
for  same  invention. 

Approved  in  Bates  v.  Coe,  98  17.  S.  40,  25  L.  Ed.  71,  where  original 
patent  not  being  in,  such  defense  was  excluded;  Doherty  v.  Haynes, 
4  Cliff.  294,  Fed.  Cas.  3963,  refusing  to  consider  this  defense  where  pat- 
ent was  not  in  evidence. 

Where  claim  immediately  follows  description  of  invention,  it  may  be 
construed  in  connection  with  explanations  contained  in  specifications,  and 
where  it  refers  back  to  specifications,  cannot  be  construed  otherwise. 

Approved  in  Hobbs  v.  Beach,  180  U.  S.  400,  45  L.  Ed.  595,  21  Sup.  Ct. 
416,  holding  patentee  not  excluded  by  using  words  "substantially  as 
described"  from  insisting  patent  infringed  by  mechanical  equivalent; 
American  Automotoneer  Co.  v.  Porter,  232  Fed.  462,  holding  word 
" specification"  means  descriptive  portion  and  claims  to  patent;  Dia- 
mond Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed.  406,  133  C.  C.  A.  310, 
holding  specifications  may  be  resorted  to,  to  determine  how  plates  of 
glass  showcase  were  intended  to  be  joined  together;  Sherman-Clay  & 
Co.  v.  Searchlight  Horn  Co.,  214  Fed.  92,  130  C.  C.  A.  562,  holding 
jury  must  consider  specifications  in  suit  for  infringement  of  phonograph 
horn ;  American  Bank  Protection  Co.  v.  City  Nat.  Bank,  181  Fed.  378, 
upholding  Robinson  &  Green  patent  for  electric  burglar-alarms;  Cor- 
rington  v.  Westinghouse  Air  Brake  Co.,  173  Fed.  77,  upholding  patent 
for  fluid  pressure  brake  apparatus;  Comptograph  Co.  v.  Universal  etc. 
Mach.  Co.,  142  Fed.  543,  upholding  Felt  patent  No.  628,176,  for  im- 
provement in  computing  machine;  O.  H.  Jewell  Filter  Co.  v.  Jackson, 
140  Fed.  345,  72  C.  C.  A.  304,  construing  Jewell  patent  No.  509,126, 
for  improvements  in  filtering  apparatus;  Scott  v.  Fisher  etc.  Mach. 
Co.,  139  Fed.  145,  Bellis  patent  No.  561,559,  for  improvements  in 
knitting-machines  not  infringed;  Stilwell-Bierce  etc.  Co.  v.  Eufaula 
Cotton  Oil  Co.,  117  Fed.  414,  54  C.  C.  A.  584,  holding  claim  including 
element  generally  described  limited  by  specification  containing  expres- 
sion "substantially  as  described";  Mitchell  v.  Tiighman,  19  Wall. 
391,  22  L.  Ed.  135,  where  reference  to  specifications  was  implied; 
Fuller  v.  Yentzer,  94  U.  S.  288,  24  L.  Ed.  104,  where,  thus  construed, 
the  patent  was  held  to  be  for  mere  combination  and  not  infringed; 
Westinghouse  v.  Boyden  Power-Brake  Co.,  170  U.  S.  558,  42  L.  Ed.  1144, 
18  Sup.  Ct.  717,  and  Roberts  v.  bickey,  20  Fed.  Cas.  885,  where  words 
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"substantially  as  set  forth"  imported  into  claim  the  particulars  of 
specifications;  Gottfried  v.  Phillip  Best  Brewing  Co.,  10  Fed.  Cas.  854, 
holding  words  "by  means  substantially  as  described"  sufficient  refer- 
ence to  specifications;  Henderson  v.  Cleveland  Co-operative  Stove  Co., 
11  Fed.  Cas.  1081,  holding  words  referring  back  to  be  for  mechanism 
and  not  result;  Westinghouse  v.  Gardner  etc.  Air-Brake  Co.,  29  Fed. 
Cas.  799,  where,  in  light  of  specifications  referred  to,  ambiguity  of 
claim  was  removed;  Bortree  v.  Jackson,  43  Fed.  138,  where,  thus  con- 
strued, complainant's  patent  for  bustle  was  held  not  to  be  infringed; 
Rapid  Service  Store  Ry.  Co.  v.  Taylor,  43  Fed.  251,  holding  that,  lim- 
ited by  his  reference  to  specifications,  complainant  had  not  claimed 
monopoly  j  St.  Paul  Plow  Works  v.  Deere,  54  Fed..  502,  where  claim 
thus  limited,  and  owing  to  prior  state  of  art,  was  not  infringed;  Burn- 
ham  &  Duggan  Ry.  Appliance  Co.  v.  Naumkeag  St.  Ry.  Co.,  57  Fed. 
651,  where  clerical  error  and  other  deficiencies  in  claim  were  corrected 
by  reference  to  specifications ;  American  Sulphite  Pulp  Co.  v.  Howland 
Falls  Pulp  Co.,  80  Fed.  405,  25  C.  C.  A.  500  (reversing  70  Fed.  994), 
and  holding  it  error  for  Circuit  Court  to  refuse  thus  to  construe  claim ; 
Burke  v.  Partridge,  58  N.  H.  351,  where  inventor  was  entitled  to  benefit 
of  use  to  which  machine  could  be  put,  though  he  had  not  conceived 
the  idea;  Rousseau  v.  Peck,  78  Fed.  115,  24  C.  C.  A.  7,  doubting  validity 
of  patent  for  electric  apparatus  in  question. 

Change  in  construction  of  old  machine  which  adapts  it  to  new  and 
valuable  use,  not  known  before,  and  produces  new  and  useful  result,  is 
patentable. 

Approved  in  Stafford  v.  Morris,  161  Fed.  118,  upholding  Stafford  & 
Holt  patent  for  improvements  in  circular  knitting  machines;  Denning 
Wire  etc.  Co.  v.  American  Steel  etc.  Co.,  169  Fed.  799,  801,  95  C.  C.  A. 
259,  affirming  American  Steel  etc.  Co.  v.  Denning  Wire  etc.  Co.,  160  Fed. 
115,  117,  upholding  patent  on  machine  for  manufacturing  barb  wire; 
Cameron  Septic  Tank  Co.  v.  Village  of  Saratoga,  159  Fed.  460,  86 
C.  C.  A.  483,  allowing  patent  on  new  method  of  sewage  disposal ;  United 
States  Fastener  Co.  v.  Meyers,  145  Fed.  537,  Pringle  patent  No.  580,001, 
for  separable  button,  limited  and  not  infringed  by  device  of  Kerngood 
patent  No.  645,624;  Lamb  Knit  Goods  Co.  v.  Lamb  Glove  &  Mitten  Co., 
120  Fed.  272,  56  C.  C.  A.  547,  upholding  Lamb's  patent  for  glove,  con- 
structed from  two  knitted  blanks,  one  for  thumb  and  other  for  hand; 
Cantrell  v.  Wallick,  117  U.  S.  694,  29  L.  Ed.  1018,  6  Sup.  Ct.  973,  hold- 
ing patent  for  improvement  was  not  void  because  it  included  the  old 
machine;  McComb  v.  Ernst,  1  Woods,  204,  Fed.  Cas.  8710,  sustaining 
invention  of  cotton-bale  tie;  Rose  v.  Sibley  Mach.  Co.,  20  Fed.  Cas. 
1192,  relieving  against  infringement  of  patented  modification  of  pulp 
engine;  Pacific  etc.  R.  Co.  v.  Butte  City  R.  Co.,  5fc  Fed.  865,  holding 
improved  brake  to  be  a  patentable  combination. ' 
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Requirement  that  Improvements  for  which  patent  will  issue  must  be 
new  and  useful  is  satisfied  if  combination  is  new  and  machine  is  capable 
of  being  beneficially  used  for  designed  purpose. 

Approved  in  Cantrell  v.  Wallick,  117  U.  S.  694,  29  L.  Ed.  1018,  6 
Sup.  Ct.  973,  where  infringer  could  not  object  that  improvement  on 
patented  invention  included  same;  Strobridge  v.  Lindsay,  2  Fed.  695, 
where,  practical  utility  being  shown,  degree  was  immaterial;  Gibbs  v. 
Hoefner,  22  Blatchf .  36,  19  Fed.  324,  holding  degree  of  utility  material 
only  on  question  of  damages;  Britton  v.  White  Mfg.  Co.,  61  Fed.  96, 
holding  court  may  determine  from  state  of  art  what  was  open  to 
patentee. 

The  Hussey  harvesting-machine,  claimed  to  be  a  prior  invention,  ex- 
amined and  held  to  have  been  a  mere  experiment,  never  adapted  to  use,  and 
not  superior  to  complainant's  machine. 

Approved  in  Seymour  v.  Marsh,  21  Fed.  Cas.  1120,  following  rule. 

He  is  first  inventor. and  entitled  to  patent  who  first  perfected  and 
adapted  invention  to  use;  and  until  invention  is  so  perfected  and  adapted, 
it  is  not  patentable. 

Approved  in  Kelleher  v.  Darling,  4  Cliff.  440,  Fed.  Cas.  7663,  where 
defendant  not  having  pleaded  prior  invention,  complainant's  case  made 
out,  in  this  regard,  by  production  of  patent;  Gottfried  v.  Phillip  Best 
Brewing  Co.,  10  Fed.  Cas.  851,  where  prior  invention,  never  adapted  to 
use,  did  not  affect  subsequently  patented  invention;  Judson  v.  Bradford, 
14  Fed.  Cas.  9,  where  proof  of  prior  invention  of  corset,  without  prac- 
tical use,  did  not  sustain  defense;  Moore  v.  Thomas,  17  Fed.  Cas.  702, 
where  two  inventions,  the  one  first  perfected  and  used  gave  superior 
right;  Lamson  v.  Martin,  159  Mass.  565,  35  N.  E.  81,  construing  word 
'"inventions,"  in  contract,  not  to  include  mere  conceptions;  dissenting 
opinion  in  Brown  v.  Guild,  23  Wall.  245,  23  L.  Ed.  177,  majority  sus- 
taining patent  of  combination  of  old  ingredients. 

Who  is  true  and  first  inventor.    Note,  20  E.  E.  0.  184. 

Patented  invention  is  not  to  be  superseded  by  Introduction  of  foreign 
publication  containing  mere  vague  representations.  Account  published 
must  be  of  complete  and  operative  invention,  capable  of  being  put  into 
practical  operation. 

Approved  in  Consolidated  Contract  Co.  v.  Hassam  Paving  Co.,  227 
Fed.  442,  and  Hassam  Paving  Co.  v.  Consolidated  Contract  Co.,  215  Fed. 
117,  both  upholding  Hassam  pavement  patent;  Pope  Mfg.  Co.  v.  Arnold, 
Schwinn  &  Co.,  193*  Fed.  652,  113  C.  C.  A.  517,  and  Pope  Mfg.  Co.  v. 
Arnold,  Schwinn  &  Co.,  177  Fed.  424,  both  holding  patent  involving 
pedal  shaft  for  bicycles  void  for  anticipation;  Columbus  Chain  Co.  v. 
Standard  Chain  Co.,  148  Fed.  627,  78  C.  C.  A.  394,  Carroll  patent  No. 
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620,826,  for  swaging  device  for  regulating  dimensions  of  chain  links, 
anticipated  by  Swiss  patent  to  Goerke  No.  9592;  Keasbey  etc.  Co.  v. 
Philip  Carey  Mfg.  Co.,  139  Fed.  576,  Hanmore  patent  No.  545,843,  for 
nonconducting  cover  for  steam  pipes  not  anticipated;  Crown  Cork  etc. 
Co.  v.  Standard  Stopper  Co.,  136  Fed.  204,  69  C.  C.  A.  519,  Painter 
patents  No.  468,258  and  No.  582,762,  for  bottle-stoppers,  infringed  by 
device  of  Patterson  patent  No.  682,995 ;  Valvona  v.  D'Adamo,  135  Fed. 
545,  Valvona  patent  No.  701,776,  for  mold  for  biscuit  cups  used  for  hold- 
ing ice-cream,  not  anticipated ;  Pettibone  v.  Pennsylvania  Steel  Co.,  133 
Fed.  737,  Strom  patent  No.  498,196,  for  railroad  switch-stand,  not 
anticipated;  Cimiotti  Unhairing  Co.  v.  American  Fur  Ref.  Co.,  120  Fed. 
677,  holding  Sutton's  patent  for   machine  for  plucking  fur  skins  not 
anticipated  by  inherently  defective  patent;  Fay  v.  Mason,  120  Fed. 
509,  holding  specification  and  drawings  of  alleged  foreign  patent  not 
anticipating  Fay's  machine  for  smoothing  edges  of  collars  and  cuffs; 
Hanifen  v.  Armitage,  117  Fed.  847,  holding  Bywater's  patent  for  knitted 
fabric  not  anticipated  by  foreign  patent  of  Booth ;  Qoss  Printing  Press 
Go.  v.  Scott,  110  Fed.  403,  49  C.  C.  A.  97,  holding  firm  patent  for  im- 
provement in  rotary  printing  machines  not  anticipated  by  prior  provi- 
sional specifications ;  Bates  v.  Coe,  98  U.  S.  45,  25  L.  Ed.  73,  where  pub- 
lication was  insufficient;  Downton  v.  Yeager  M.  Co.,  108  U.  S.  471, 
27  L  Ed.  791,  3  Sup.  Ct.  13,  where  defense  of  prior  publication  was  made 
out  as  to  process  for  manufacturing  flour ;  Eames  v.  Andrews,  122  U.  S. 
66,  SO  L.  Ed.  1073,  7  Sup.  Ct.  1087,  holding  publication  did  not  antici- 
pate invention  of  driven  well;  Jones  v.  Sewall,  3  Cliff.  584,  Fed.  Cas. 
7495,  holding  that  defense  of  prior  publication  was  not  sustained; 
Cahill  v.  Brown,  4  Fed.  Cas.  1007,  where  specifications  in  other  patents 
introduced  did  not  comply  with  rule,  they  could  not  supersede  plain- 
tiff's; Goff  v.  Stafford,  10  Fed.  Cas.  535,  where  English  publication 
introduced  did  not  support  defense;  Reeves  v.  Keystone  Bridge  Co., 
20  Fed.  Cas.  471,  where  publication  of  drawing  was  not  sufficient  to 
overcome  subsequent  patent;  Hood  v.  Boston  Car  Spring  Co.,  21  Fed. 
69,  and  Cary  v.  Lovell  Mfg.  Co.,  31  Fed.  347,  where  publication  was 
held  incomplete;  New  Process  Fermentation  Co.  v.  Koch,  21  Fed.  586, 
587,  where  foreign  publications  were  held  uncertain;  Edison  Electric 
Light  Co.  v.  Westinghouse,  55  Fed.  505,  holding  prior  foreign  patent 
did  not  describe  invention  within  meaning  of  rule ;  Chase  v.  Fillebrown, 
58  Fed.  377,  holding  publication  in  foreign  patent  insufficient;  American 
Sulphite  Pulp  Co.  v.  Howland  Falls  Pulp  Co.,  70  Fed.  994,  where  prior 
publication    failed  to  state  substance  of  which  patent  material    was 
composed;  Potts  &  Co.  v.  Creager,  77  Fed.  460,  where  publication  was 
not  full  and  clear,  within  rule;  Heap  v.  Tremont  &  Suffolk  Mills,  82 
Fed.  453,  27  C.  C.  A.  316,  where  mere  suggestion  of  complainant's 
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combination,  in  foreign  patent,  was  not  sufficient;  Hanifen  ▼.  God- 
shalk  Co.,  84  Fed.  651,  28  C.  C.  A.  507,  holding  that  description  in  for- 
eign patent  must  be  so  clear  as  to  enable  practice  of  the  invention 
without  experiment;  Truman  v.  Carvill  Mfg.  Co.,  87  Fed.  476,  where 
certain  magazine  descriptions  were  held  to  .anticipate  complainant's 
invention  of  breaking  cart;  Badische  v.  Kalle,  94  Fed.  167,  holding 
insufficient  a  publication  requiring  extrinsic  evidence  to  make  it  under- 
stood ;  dissenting  opinion  in  Sewall  v.  Jones,  91  U.  S.  194,  23  L.  Ed.  281 
(reversing  3  Cliff.  584,  Fed.  Cas.  7495),  majority  holding  patent  for 
preserved  corn  void  for  want  of  novelty;  Ward  Baking  Co.  v.  Weber 
Bros.,  230  Fed.  147,  arguendo. 

Distinguished  in  Welsbach  Light  Co.  v.  Cremo  etc.  Co.,  145  Fed.  525, 
Heald  patent  No.  423,317,  for  gas-lamp  appliance  construed. 

Inventors  of  combination  cannot  suppress  subsequent  improvements 
which  are  substantially  different,  whether  consisting  in  new  combination 
of  same  ingredients,  or  substitution  of  newly  discovered  ingredients,  or  of 
some  old  one  performing  new  function  not  known  at  date  of  letters  patent, 
as  proper  substitute. 

Approved  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S.  421, 
46  L.  Ed.  980,  22  Sup.  Ct.  705,  holding  patent  for  mixing  molten  pig 
metal  not  anticipated  by  mechanism  with  additional  features  carrying 
out  process;  In  re  Ellis,  37  App.  D.  C.  208,  holding  in  compositions  of 
matter,  substances  which  will  serve  the  same  purposes  are  mechanical 
equivalents;  Rees  v.  Gould,  15  Wall.  193,  21  L.  Ed.  41,  holding  erro- 
neous instruction  that  substitution  of  another  ingredient  will  not  avoid 
infringement  of  combination ;  Gill  v.  Wells,  22  Wall.  31,  22  L.  Ed.  712, 
where  rule  was  used  as  test  of  equivalents;  Rowell  v.  Lindsay,  113 
U.  S.  102,  28  L.  Ed.  907,  5  Sup.  Ct.  510  (affirming  10  Biss.  224,  6  Fed. 
296),  holding  that  complainant's  combination  was  not  infringed; 
Electric  Railroad  Signal  Co.  v.  Hall  Railway  Signal  Co.,  114  U.  S.  98, 
29  L.  Ed.  99,  5  Sup.  Ct.  1076,  sustaining  subsequent  improvement  in 
electric  signal  as  substantially  different;  Rowell  v.  Lindsay,  10  Biss. 
224,  6  Fed.  296,  and  Norton  v.  Jensen,  90  Fed.  429,  33  C.  C.  A.  141, 
both  holding  substantially  different  an  invention  which  omitted  parts 
of  the  combination  patent;  Sanford  v.  Merrimac  Hat  Co.,  4  Cliff.  408, 
Fed.  Cas.  12,313,  where,  not  all  ingredients  of  combination  being  used 
in  subsequent  invention,  there  was  no  infringement;  Travers  v.  Palmer, 
23  Fed.  512,  where  combination  was  not  infringed  by  subsequent  inven- 
tion omitting  three  ingredients ;  dissenting  opinion  in  Brown  v.  Guild,  23 
Wall.  245,  23  L.  Ed.  177,  majority  sustaining  patent  of  combination  of 
old  devices;  Edison  Electric  Light  Co.  v.  Waring  Electric  Co.,  59  Fed. 
362,  holding  incandescent  lamp  infringed  by  one  with  less  perfect 
vacuum. 
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All  patentees  are  entitled  to  Invoke  doctrine  of  equivalents,  to  some 
extent,  and  mere  formal  alterations  in  combination  in  letters  patent  are 
no  defense  to  charge  of  infringement;  e.  g.,  withdrawal  of  ingredient  and 
substitution  of  another,  well  known,  at  date  of  patent,  as  proper  substi- 
tute, performing  substantially  same  function. 

Approved  in  Cortis  v.  American  etc.  Supply  Co.,  145  Fed.  519,  Cortis 
patent  No.  613,648,  for  lamp  and  mantle  supporting  device,  not  in- 
fringed by  device  of  Momand  patent  No.  781,613;  Rumford  Chem. 
Works  v.  Lauer,  10  Blatchf .  139,  140  Fed.  Cas.  12,135,  where  a  substitu- 
tion of  acids  was  held  to  be  merely  a  colorable  alteration;  Phillips  v. 
Detroit,  2  Flipp.  96,  Fed.  Cas.  11,101,  suppressing  invention  of  paving 
blocks,  where  change  was  merely  colorable;  Sayles  v.  Chicago  etc.  R. 
Co.,  3  Biss.  58,  Fed.  Cas.  12,415,  where  patentee  of  combination  was 
protected  against  subsequent  invention  embodying  same;  Tatum  v. 
Gregory,  14  Sawy.  379,  41  Fed.  144,  holding  doctrine  of  mechanical 
equivalents  applicable  to  claim  for  combination;  King  v.  Louisville 
Cement  Co.,  14  Fed.  Cas.  536,  suppressing  infringement  of  combina- 
tion patent   for  improvement  in  baling- presses ;   Dederick   v.   Cassell, 

9  Fed.  308,  a  case  of  infringement  of  combination  patent  for  baling- 
press;  Norton  v.  Jensen,  49  Fed.  869,  1  C.  C.  A.  452,  where  change 
in  combination  was  not  such  as  to  avoid  infringement;  Rowell  v.  Lind- 
say, 113  U.  S.  102,  28  L.  Ed.  907,  5  Sup.  Ct.  510  (affirming  10  Biss. 
224,  6  Fed.  296),  holding  that  improvement  in  question,  on  seeding- 
machine,  was  substantially  different ;  Hopkins  etc.  Mfg.  Co.  v.  Corbin,  14 
Blatchf.  401,  Fed.  Cas.  6695,  where  patentee  of  combination'  was  not 
entitled  to  pre-existing  devices  under  his  claim;   Rowell  v.  Lindsay, 

10  Biss.  224,  6  Fed.  290,  where  improvement  omitting  certain  .features 
of  combination  was  held  substantially  different;  Ready  Roofing  Co.  v. 
Taylor,  15  Blatchf.  101,  Fed.  Cas.  11,613,  arguendo. 

Distinguished  in  Odorless  Excavating  etc.  Co.  v.  McCauley,  18  Fed. 
Cas.  590,  where  change  of  valve  in  pump  did  not  come  within  rule. 

Since  patents  may  be  Issued  for  distinct  parts  of  thing  patented,  com- 
plaint joining  several  patents  in  same  charge  of  infringement  is  not  ob- 
jectionable, where  all  the  claims  pertain  to  same  general  subject,  and  all 
Inventions  in  question  are  required  to  constitute  the  complete  machine  made 
and  sold  by  complainants. 

Approved  in  Horman  Patent  Mfg.  Co.  v.  Brooklyn  City  R.  Co.,  15 
Blatchf.  446,  Fed.  Cas.  6703,  sustaining  bill  on  two  patents,  where  both 
were  infringed  by  one  machine;  Jones  v.  Sewall,  3  Cliff.  574,  Fed.  Cas. 
7495,  holding  valid  a  patent  for  process  for  production  of  previously 
patented  product;.  Nellis  v.  Pennock  Mfg.  Co.,  13  Fed.  452,  sustaining 
bill  for  infringement  of  several  patents  embodied  in  same  infringing 
machine;    Diamond  Match  Co.  v.  Ohio  M.  Co.,  80  Fed.  118,  sustaining 
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demurrer  to  bill  where  inventions  were  not  embodied  in  infringing  ma- 
chine; Kansas  City  Hay  Press  Co.  v.  Devol,  81  Fed.  732,  26  C.  C.  A. 
578,  where  similar  bill  was  held  not  to  be  multifarious;  Wilkins  Shoe 
Button  Fastener  Co.  v.  Webb,  89  Fed.  990,  holding  separate  machines 
may  be  included,  in  same  patent;  arguendo,  in  dissenting  opinion  in 
Sewall  v.  Jones,  91  U.  S.  190,  23  L.  Ed.  279  (reversing  3  Cliff.  574, 
Fed.  Cas.  7495),  majority  holding  patent  for  preserved  green  corn  void. 

The  Palmer,  Williams  and  Seymour  patents  for  Improvements  in  reapers 
examined,  held  valid,  and  held  to  be  infringed  by  respondent's  machines. 

Approved  in  Marsh  v.  Seymour,  97  U.  S.  359,  24  L.  Ed.  966,  reaffirmed 
as  to  Seymour '8  platform  and  sweep-rake. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  859. 

Miscellaneous.  Cited  in  Gear  v.  Fairmount  Electric  &  Mfg.  Co.,  231 
Fed.  731,  construing  Williams  patent  for  connector  for  electrical  con- 
ductors; Kirchberger  v.  American  etc.  Burner  Co.,  128  Fed.  605,  64 
C.  C.  A.  107,  upholding  Dolan  patent  for  process  of  burning  acetylene 
gas  surrounding  jet  with  envelope  of  air  in  chamber,  preventing  com- 
bustion in  contact  with  burner;  Washburn  &  Moen  Mfg.  Co.  v.  Fachs, 
5  McCrary,  245,  16  Fed.  668,  erroneously. 

11  Wall.  560-566,  20  L.  Ed.  214,  HALLTDAY  v.  HAMILTON. 

Bill  of  lading  for  consignment  of  goods  having  been  taken  in  name 

of  consignee  and,  with  draft  attached,  transmitted  to  him,  under  agree- 

•ment  that  goods  shall  be  sold,  proceeds  to  be  applied  first  to  pay  the  draft 

and  surplus  on  previous  advances,  legal  title  to  goods  passed  to  consignee  on 

delivery  to  carrier. 

Approved  in  Easton  v.  Geo.  Wostenholm  &  Son,  137  Fed.  532,  70 
C.  C.  A.  108,  where  firm  employed  complainant  to  buy  goods  in  England, 
he  to  advance  money,  title  to  goods  passed  on  delivery  to  carrier,  irre- 
spective of  time  of  delivery  of  bill  of  lading;  Pullman  Palace  Car  Co. 
v.  Metropolitan  Str.  Ry.  Co.,  157  U.  S.  109,  39  L.  Ed.  638,  15  Sup.  Ct. 
507,  where  title  to  cars  built  for  defendant  passed  on  delivery  to  car- 
rier; The  L.  J.  Farwell,  8  Biss.  71,  Fed.  Cas.  8426,  where^  consignees 
having  received  bills  and  paid  drafts,  title  vested  on  delivery  to  carrier ; 
The  Steamship  Idaho,  5  Ben.  282,  Fed.  Cas.  6997,  where  holder  of  bill 
of  lading,  having  made  advances  on  it,  became  owner  upon  delivery 
to  carrier;  Richardson  v.  Hutchinson,  20  Fla.  24,  holding  that  introduc- 
tion of  bill  in  evidence  raised  presumption  that  holder  owned  goods; 
Wetzel  v.  Power,  5  Mont.  219,  222,  2  Pac.  341,  343,  holding,  under  facts 
similar  to  principal  case,  consignee  alone  could  sue  for  trespass  to 
goods;  First  Nat.  Bank  v.  MoAndrews,  7  Mont.  161, 14  Pac.  768,  where, 
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under  circumstances,  title  passed  on  delivery  to  carrier,  though  there 
was  no  bill  of  lading;  Neimeyer  Lumber  Co.  v.  Burlington  etc.  R.  R. 
Co.,  54  Neb.  334,  40  L.  R.  A.  540,  74  N.  W.  674,  holding  delivery  to  car- 
rier .delivery  to  vendee,  under  the  contract;  dissenting  opinion  in  Chaffe 
v.  Heyner,  31  La.  Ann.  613,  621,  majority  holding  crop  mortgage  void, 
under  the  circumstances. 

Distinguished  in  The  John  K.  Shaw,  32  Fed.  495,  where  vendors 
having  reserved  and  exercised  their  jus  disponendi,  holder  of  ante- 
dated bill  could  not  recover  of  carrier  for  nondelivery;  Dickson  v. 
Chaffe,  34  La.  Ann.  1134,  holding  bailee  of  goods,  who  has  accounted 
for  them,  not  liable  to  adverse  claimants,  of  whom  he  had  not  notice; 
First  Nat.  Bank  v.  McAndrews,  5  Mont.  331,  51  Am  Rep.  55,  5  Pac. 
882,  where  there  was  no  bill  of  lading  and  title  did  not  pass  on  delivery 
to  carrier. 

When  consignment  for  sale  vests  title.    Note,  45  Am.  St.  Rep.  209. 
When  title  passes  to  consignee  of  goods.    Note,  35  Am.  Bee.  616. 
Attaching  draft  to  bill  of  lading  as  preventing  title  passing  on 
delivery  of  goods  to  carrier.    Note,  2  L.  R.  A.  (N.  S.)  1080. 

Where  goods  are  consigned  to  one,  and  bill  of  lading  forwarded,  under 
agreement  that  proceeds  shall  first  be  applied  on  draft  drawn  against  con- 
signment, surplus  to  be  applied  on  pre-existing  debts,  the  Interest  of  conn 
signer  in  surplus  is  not  such  that  his  creditor  can  attach  the  consignment 
in  hands  of  carrier. 

Approved  in  Wetzel  v.  Power,  5  Mont.  222,  2  Pac.  343,  holding  con- 
signor's interest  in  such  goods  not  such  that  he  could  sue  for  wrongful 
taking. 

BUI  of  lading  for  consignment  of  goods,  signed  before  delivery  to  car- 
rier, becomes  operative  as  soon  as  that  delivery  actually  occurs. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  759,  113 
C.  C.  A.  39,  holding  where  by  means  of  fraudulent  bills  of  lading  owner 
of  cotton  discounted  drafts  with  consignee,  latter 's  rights  are  prior  to 
trustee  in  bankruptcy,  seeking  cotton  not  yet  shipped;  The  Idaho,  93 
U.  8.  582,  23  L.  Ed.  980  (affirming  11  Blatchf.  221,  Fed.  Cas.  6998), 
holding  indorsee  of  bill  entitled  to  such  goods  from  time  of  delivery; 
The  L.  J.  Farwell,  8  Biss.  65,  Fed.  Cas.  8426,  where  holders  of  bills 
so  issued  shared  pro  rata  in  subsequently  delivered  godds ;  The  Steam- 
ship Idaho,  5  Ben.  282,  Fed.  Cas.  6997,  where  title  to  goods  passed  to 
holder  of  bill  on  delivery,  though  they  were  subsequently  removed; 
The  Idaho,  11  Blatchf.  221,  Fed.  Cas.  6998  (affirming  5  Ben.  282,  Fed. 
Cas.  6997),  to  same  effect;  Adone  v.  Sieligson  &  Co.,  54  Tex.  604,  608, 
where  bill  of  lading  took  effect  from  delivery  to  carrier  of  order  for 
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cotton  in  press;  dissenting  opinion  in  Chaffee  v.  Heyner,  31  La.  Ann. 
613,  majority  holding  void  a  crop  mortgage  executed  in  Arkansas,  the 
crop  having  been  consigned  to  other  creditors  of  mortgagor  in  Louisiana. 
Distinguished  in  the  John  K.  Shaw,  32  Fed.  493,  where,  consignor's 
vendors  having  retained  jus  disponendi,  holder  of  such  bill  took  subject 
to  their  rights. 

Delivery  of  goods  to  carrier  for  shipment  as  delivery  to  purchaser. 
Note,  20  Ann.  Oas.  1028. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  con- 
signee or  vendee.    Note,  22  L.  R.  A.  420. 

Termination  of  right  of  stoppage  in  transitu.    Note,  23  E.  R.  0.  432. 

Miscellaneous.  Cited  in  Millhiser  etc.  Co.  Gallego  Mills  Co.,  101 
Va.  590,  44  S.  E.  764,  holding  one  taking  warehouse  receipt  as  collateral 
gets  legal  title  to  property  represented  thereby. 

11  Wall.  566-581,  20  L.  Ed.  56,  STEINBACH  v.  STEWART. 

All  the  several  parts  and  ceremonies  necessary  to  complete  a  convey- 
ance are  to  be  taken  together  as  one  act,  and  operate  from  the  substantial 
part  by  relation. 

Approved  in  Donnally  v.  Parker,  5  W.  Va.  324,  where  purchaser's 
interest  in  land  related  back  to  date  of  contract  to  sell. 

Decree  of  District  Court,  confirming  Mexican  grant  in  California, 
having  expressly  provided  that  it  was  without  prejudice  to,  and  should 
inure  to  benefit  of,  original  grantee  and  those  claiming  under  him,  is  left 
in  full  force  by  judgment  of  Supreme  Court  affirming  said  decree  "so  far 
as  it  confirmed  the  original  grant." 

Approved  in  Schmitt  v.  Giovanari,  43  Cal.  625,  construing  same  de- 
crees; Dunton  v.  McCook,  120  Iowa,  447,  94  N.  W.  943,  holding  after 
affirmance  by  Supreme  Court  of  decree  of  District  Court  without  re- 
manding, clerk  of  Supreme  Court  cannot  revive  cause  by  issuing  proce- 
dendo. 

Confirmation  of  Mexican  land  grant  to  petitioner  Inures  to  benefit  of  his 
grantees. 

Approved  in  McDonald  v.  McCoy,  121  Cal.  70,  53  Pac.  425,  refusing 
to  recognize,  in  action  at  law,  rights  under  contract  with  original  gran- 
tee, made  before  petition  filed. 

Distinguished  in  Bouldin  v.  Phelps,  12  Sawy.  316,  30  Fed.  562,  where 
confirmation  did  not  inure  to  benefit  of  one  not  claiming  under  or  in 
privity  with  petitioner. 

Construction  manifestly  given  by  the  parties  Is  an  aid  that  may  al- 
ways be  called  in,  when  meaning  of  a  contract  is  ambiguous. 
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Approved  in  Chicago  etc.  Ry.  v.  Northern  Pac.  Ry.,  101  Fed.  795, 
42  C.  C.  A.  25,  holding  items  of  expense  acquiesced  in  for  ten  years 
included  in  contract ;  Scott  v.  Lafayette  -  Gas  Co.,  42  Ind.  App.  620, 
86  N.  E.  498,  holding  lease  requiring  lessee  to  drill  well  or  pay  well 
rental  gave  him  option,  but  he  could  not  avoid  both;  Clark  v.  New 
York  Life  Ins.  Co/,  101  S.  C.  273,  85  S.  E.  598,  holding  extension  of 
time  under  insurance  policy  payable  quarterly  held  to  be  one-fourth 
the  time  allowed  on  annual  payments;  Welling  v.  Eastern  Bldg.  etc. 
Assn.,  56  S.  C.  296,  34  S.  E.  410,  holding  from  construction  placed  upon 
contract  by  defendant  shares  matured  at  fixed  and  definite  period; 
Stanb  v.  Hampton,  117  Tenn.  739,  101  S.  W.  784,  holding'  where  deed 
mistakenly  describes  land  to  be  conveyed,  intention  of  parties,  and 
not  description,  governs;  dissenting  opinion  in  First  Nat.  Bank  v. 
Henry,  159  Ala.  391,  49  South.  105,  majority  holding  bank  paying  out 
fund  in  violation  of  trust  regarding  security  for  same  rendered  itself 
liable;  dissenting  opinion  in  Ex  parte  Felder,  61  S.  C.  536,  39  S.  E.  741, 
majority  holding  contract  to  be  agreement  by  mortgagee  to  prorate  with 
heirs  of  mortgagor;  Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S.  100, 
37  L.  Ed.  96,  13  Sup.  Ct.  270,  where  tax  levies,  etc.,  were  admitted  to 
show  intent  of  county  in  issuing  bonds ;  Starr  v.  Stark,  2  Sawy.  625,  Fed. 
Cas.  13,317,  considering  subsequent  conduct  of  parties  in  construing  com- 
promise agreement ;  Hamm  v.  San  Francisco,  9  Sawy.  47, 17  Fed.  124,  con- 
sidering the  subsequent  acquiescence  of  grantor  in  grantee's  exercise 
of  ownership;  Pratt  v.  California  Mining  Co.,  9  Sawy.  359,  24  Fed.  872, 
where  contemporaneous  and  subsequent  action  of  parties  in  disposing 
of  property  were  considered ;  Pond  v.  Minnesota  Iron  Co.,  58  Fed.  451, 
where,  after  many  years'  acquiescence,  party  was  not  allowed  to  repu- 
diate clause  of  deed;  Brown  v.  Cranberry  Iron  etc.  Co.,  59  Fed.  437, 
where,  in  light  of  such  construction,  deed  held  to  convey  grantor's  en- 
tire niineral  interest;  Metropolitan  Nat.  Bank  v.  Benedict  Co.,  74  Fed. 
185,  20  C.  C.  A.  377,  where  interpretation  put  pn  contract  by  parties 
showed  it  to  be  bailment;  Williamson  v.  Eastern  Bldg.  &  Loan  Assn.,  54 
S.  C.  594,  32  S.  E.  769,  where  certificate  of  stock  and  by-laws  did  not 
agree,  and  interpretation  put  on  contract  by  parties  prevailed. 

Instrument  executed  in  1846,  by  one  Vallejo,  in  favor  of  Hoeppener, 
examined  and  held,  under  all  circumstances  of  the  case,  to  be  valid  con- 
veyance, under  Mexican  law,  of  all  Vallejo's  right  to  Agua  Oaliente  rancho, 
8onom&  county,  California. 

Approved  in  Schmitt  v.  Giovanari,  43  Cal.  624,  involving  same  instru- 
ment. 

Deed,  indefinite  in  point  of  description,  held  admissible,  when  accom- 
panied by  proof  of  parol  identification,  followed  by  long  possession  un- 
challenged. 
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Approved  in  Watriss  v.  Reed,  99  Cal.  137,  33  Pac.  776,  sustaining 
grantee 's  title  to  same  land ;  Peacher  v.  Strauss,  47  Miss.  363,  admitting 
parol  evidence  of  county  and  State  where  deed  was  silent. 

Statements  of  grantor  of  lands,  made  after  he  has  conveyed  to  others, 
cannot  he  admitted  to  invalidate  his  deeds. 

Approved  in  Ruckman  v.  Cory,  129  U.  S.  390,  82  L.  Ed.  730,  9  Sup. 
Ct.  318,  holding  incompetent,  declarations,  against  interest  of  grantee, 
by  grantor  after  conveyance. 

Miscellaneous.  Miscited  in  Caperton  v.  Bowyer,  14  Wall.  236,  20 
L.  Ed.  884. 

11  Wall.  581-690,  20  L.  Ed.  216,  LUDLOW  v.  RAMSEY. 

In  collateral  proceeding  to.  set  aside  a  judicial  sale,  mere  errors  and 
irregularities  in  original  proceeding  will  not  suffice;  it  must  he  shown  that 
court  had  no  jurisdiction. 

Approved  in  Cowden  v.  Wild  Goose  Min.  etc.  Co.,  199  Fed.  666,  118 
C.  C.  A.  35,  following  rule;  Heid  v.  Ebner,  133  Fed.  158,  66  C.  C.  A. 
222,  answer  setting  up  title  through  execution  sale,  containing  aver- 
ments of  judgment,  execution  and  sale  thereunder  and  confirmation, 
is  good  without  setting  out  proceedings  relative  to  execution  and  sale; 
Johnson  v.  Hunter,  127  Fed.  225,  holding  allegation  in  sworn  complaint 
in  proceeding  to  subject  lands  for  delinquent  taxes  that  owner  was 
nonresident  authorized  service  by  publication;  Hamilton  v.  Brown,  161 
U.  S.  274,  40  L.  Ed.  699, 16  Sup.  Ct.  591,  holding  valid  certain  escheat  pro- 
ceedings, based  on  publication  of  notice;  Walker  v.  Sturbans,  38  Fed. 
300,  where  court  refused  to  declare  void  a  judicial  sale,  the  record  being 
valid  on  its  face;  Bush  v.  Glover,  47  Ala.  174,  holding  judgment  final, 
in  collateral  proceeding,  where  court  had  jurisdiction  of  subject  matter 
and  parties;  Head  v.  Daniels,  38  Kan.  13,  15  Pac.  917,  and  De  Camp 
v.  Carnahan,  26  W.  Va.  843,  both  arguendo. 

• 

Relief  in  equity,  other  than  appellate  proceedings,  against  judg-* 
ments,  decrees  and  other  judicial  determinations.    Note,  54  Am. 
St.  Rep.  231. 

Though  code  requires  affidavit  for  attachment  to  state  that  demand 
is  just  claim,  an  affidavit  omitting  that  statement,  hut  setting  forth  exact 
amount  due  and  copy  of  note,  will  not  vitiate  subsequent  proceedings. 

Approved  in  Wilkins  v.  Tourtellott,  28  Kan.  833,  holding  that  affi- 
davit need  only  show  demand  to  be  just  claim;  Gutman  &  Co.  v.  Vir- 
ginia Iron  Co.,  5  W.  Va.  23,  holding  valid  an  affidavit  in  words  "plain- 
tiffs are  justly  entitled  to  recover";  Miller  v.  White,  46  W.  Va.  47, 
33  S.  E.  333,  where  failure  to  say  that  claim  is  just  did  not  render 
attachment  void;  Crim  v.  Harmon,  38  W.  Va.  601,  18  S.  E.  755,  holding 
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affiant  must  swear  he  is  justly  entitled  to  recover,* with  reference  to  all 
defendants. 

Service   of  process   constituting   due  process   of   law.    Note,   50 
L.  R.  A.  600. 

Writ  of  attachment  being  in  due  form  and  appearing  to  have  been 
regularly  served  on  the  property,  court  obtained  full  jurisdiction  over  the 
case. 

Approved  in  Bank  of  Colfax  v.  Richardson,  34  Or.  531,  75  Am.  St. 
Rep.  674,  54  Pac.  363,  holding  officer's  return  attached  by  " posting 
copy"  in  conspicuous  place  sufficiently  supporting  judgment  on  collat- 
eral attack ;  dissenting  opinion  in  Bray  v.  McClury,  55  Mo.  139,  majority 
holding  judgment  void,  where  affidavit  stated  nonresidence  of  defendant 
on  belief. 

Distinguished  in  Nachtrieb  v.  Stoner,  1  Colo.  430,  holding  sale  void 
where  writ  of  attachment  was  irregular  on  its  face. 

If  party  voluntarily  leaves  his  country  or  residence,  for  purpose  of 
engaging  in  hostilities  against  former,  he  cannot  complain  of  legal  proceed- 
ings, regularly  prosecuted  against  him  as  absentee,  on  ground  of  his  inability 
to  retain  or  hold  communication  with  the  place. 

Approved  in  Montgomery  v.  Samory,  99  U.  S.  489,  25  L.  Ed.  877,  re- 
fusing to  disturb  title  of  purchaser  at  foreclosure  sale ;  Jenkins  v.  Han- 
nan,  26  Fed.  664,  refusing  to  set  aside  judgment  obtained,  on  publication 
of  summons,  against  one  having  left  State  in  rebel  army ;  Harper  v.  Ely, 
56  111.  183,  holding  valid  a  foreclosure  sale,  as  against  grantee  of  such 
party;  Seymour  v.  Bailey,  66  111.  296,  297,  Hall  v.  Connecticut  Mutual 
Life  Ins.  Co.,  68  111.  361,  and  Foreman  v.  Carter,  9  Kan.  680,  all  refus- 
ing relief  against  foreclosure  on  property  of  nonresident  enemy;  Deit- 
rich  v.  Lang,  11  Kan.  644,  holding  valid  a  title  acquired  by  foreclosure 
on  property  of  alien  enemy ;  Thomas  v.  Mahone,  9  Bush,  123,  sustaining 
judgment  to  sell  land  of  Confederate  soldier,  on  service  by  publication; 
Dorsey  v.  Thompson,  37  Md.  44,  holding  notice  by  publication  valid, 
though  defendant  was  in  Confederate  service  and  could  not  receive  it; 
Dorsey  v.  Dorsey,  37  Md.  80,  11  Am.  Rep.  534,  refusing  to  disturb  de- 
crees against  Confederate  soldiers  as  absentees ;  De  Jarnett  v.  De  Giver- 
ville,  56  Mo.  447,  refusing  such  a  one  relief  against  sale  under  trust 
deed;  Dorr  v.  Gibboney,  3  Hughes,  389,  Fed.  Cas.  4006,  holding  void 
a  publication  of  notice,  in  Virginia,  as  against  citizen  of  New  York,  dur- 
ing war. 

Distinguished  in  Pennywit  v.  Foote,  27  Ohio  St.  626,  22  Am.  Rep.  357, 
holding  court  of  seceding  State  had  no  jurisdiction  to  give  judgment 
against  resident  of  loyal  State;  Walker  v.  Beauchler,  27  Gratt.  521, 
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relieving  against  sale  under  trust  deed,  where  debtor  was  within  Con- 
federate lines. 

Criticised  in  McVeigh  v.  Bank,  26  Gratt.  811,  where  notice  of  dishonor 
left  at  house  of  party,  in  Federal  lines,  while  party  was  in  Confederate 
lines,  not  sufficient ;  Haymond  v.  Camden,  22  W.  Va.  194,  199,  202,  hold- 
ing void  judicial  proceedings  within  Union  lines,  by  publication,  against 
parties  within  Confederate  lines;  McVeigh  v.  Bank  of  Old  Dominion, 
26  Gratt.  846,  holding  insufficient  a  notice  of  dishonor  left  at  house  of 
party,  within  Federal  lines,  party  himself  being  within  rebel  lines. 

Suits  by  and  against  alien  enemies.    Note,  96  Am.  Dec.  631,  632* 
Alien  enemies  as  litigants.    Note,  5  B.  R.  0.  596. 

11  Wall.  591-609,  20  L.  Ed.  220,  SEED  v.  UNITED  STATES. 

Where  general  owner  retains  possession,  command  and  navigation  of 
vessel,  and  contracts  for  specified  voyage,  the  arrangement  is  mere  af-. 
freightment  sounding  in  contract,  and  charterer  or  freighter  is  not  respon- 
sible as  owner. 

Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  206,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  holding  United  States  not  re- 
sponsible for  injuries  occurring  to  vessel  chartered  for  military  trans- 
portation ;  United  States  v.  Hooslef ,  237  U.  S.  16,  Ann.  Gas.  1916A,  286, 
59  L.  Ed.  820,  35  Sup.  Ct.  459,  refusing  to  allow  tax  on  charter-parties; 
Jebsen  v.  A  Cargo  of  Hemp,  228  Fed.  146,  holding  charter  giving  char- 
terer right  to  sublet,  and  reserving  a  lien  to  owner  on  any  freight,  gave 
owner  lien  on  freight  received  under  subletting  contract;  Pacific  Im- 
provement Co.  v.  Shubach-Hamilton  S.  S.  Co.,  214  Fed.  859,  construing 
charter-party  as  contract  of  affreightment  making  owner  liable  for  loss 
resulting  from  too  early  an  entry  into  Bering  Sea;  Gibson  v.  Manetto 
Co.,  194  Fed.  333,  114  C.  C.  A.  291,  holding  vessel  chartered  at  monthly 
rental  was  demised  so  as  to  render  charterer  liable  for  injury;  Grimberg 
v.  Columbia  Packers1  Assn.,  47  Or.  262,  263,  114  Am.  St.  Rep.  927, 
8  Ann.  Gas.  491,  83  Pac.  196,  construing  charter  of  vessel  as  one  of 
affreightment  merely;  The  T.  A.  Goddard,  12  Fed.  178,  holding  vessel 
liable  in  rem  for. injury  to  cargo;  The  Craigallion,  20  Fed.  750,  where 
ship  chartered  by  month  was  liable  for  negligent  injury  to  cargo;  The 
Nicaragua,  71  Fed.  726,  holding  general  owners  liable  for  captain's  fail- 
ure to  -procure  proper  papers;  Bramble  v.  Culmer,  78  Fed.  502,  24 
C.  C.  A.  182,  holding  appointment  of  pilot  by  charterers  did  not  itself 
make  them  responsible  as  owners. 

Distinguished  in  Hahlo  v.  Benedict,  216  Fed.  305,  132  C.  C.  A.  447, 
holding  where  master  was  under  orders  of  charterer,  he  was  his  agent, 
so  as  to  render  charterer  liable  for  negligently  running  vessel  ashore. 
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Courts  are  not  inclined  to  regard  contract  of  affreightment  as  a  demise 
of  the  ship  if  end  in  view  can  be  accomplished  without  transfer  of  vessel 

to  charterer. 

Approved  in  Swift  v.  Tatner,  89  6a.  667,  32  Am.  St.  Rep.  106,  15 
S.  E.  844,  holding,  where  that  intention  was  not  manifested  by  charter- 
party,  contract  was  not  one  of  demise. 

Where  Teasel  is  demised  or  let  to  hire,  and  owner  parts  with  possession, 
command  and  navigation,  hirer  becomes  owner  during  term  of  contract,  may 
appoint  master  and  crew,  and  is  responsible  for  their  acts. 

Approved  in  Clyde  Commercial  S.  S.  Co.  ▼.  West  India  S.  S.  Co., 
169  Fed.  277,  94  C.  C.  A.  551,  holding  vessel  held  in  quarantine  is 
"within  restraint  of  prince  and  peoples"  so  as  to  warrant  time  allow- 
ance on  charter-party;  The  Santona,  152  Fed.  518,  holding  charterer 
cannot  deduct  from  hire  time  spent  in  quarantine,  where  contract  is 
silent  thereon;  Hills  v.  Leeds,  149  Fed.  880,  construing  charter  for 
yacht  for  portion  of  year,  hirer  to  control  and  pay  captain  as  a  letting 
of  ship;  The  Del  Norte,  119  Fed.  119,  55  C.  C.  A.  220,  holding  neither 
vessel  nor  master  liable  for  wrongful  acts  of  master  and  steward;  The 
Del  Norte,  111  Fed.  544,  holding  vessel  demised,  vessel  not  liable  to 
charterer  for  malfeasance  of  steward;  American  Steel  Barge  Co.  v. 
Cargo  of  Coal,  107  Fed.  967,  holding  under  charter  ship  demised,  char- 
terer in  possession  and  control  as  owner;  Auten  v.  Bennett,  183  N.  Y. 
501,  76  N.  E.  610,  where,  under  charter,  owner  agreed  to  deliver  vessel 
at  certain  port,  and  charterer  was  to  have  control  of  vessel,  there  was 
lease  of  vessel  though  owner  paid  wages;  United  States  v.  Shea,  152 
U.  S.  186,  38  L.  Ed.  406,  14  Sup.  Ct.  521,  holding  government  liable  for 
rent  while  vessel  was  laid  up  for  repairs. 

Demise  of  vessel  by  charter-party.    Note,  5  Ann.  Gas.  628. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  E.  R.  0.  215. 

Jurisdiction  of  Court  of  Claims  does  not  extend  to  torts. 
Approved  in  Morgan  v.  United  States,  14  Wall.  534,  20  L.  Ed.  789, 
where  claimants  could  not  recover  for  being  compelled  to  put  to  sea  by 
quartermaster;  Reybold  v.  United  States,  15  Wall.  207,  21  L.  Ed.  58, 
where,  master  having  proceeded  at  quartermaster's  suggestion,  claim- 
ants could  not  recover. 

Where  owners  were  employed,  under  threat  of  impressment,  to  trans- 
port military  supplies  from  one  port  to  another,  at  stipulated  per  diem  com- 
pensation, retaining  possession  and  command  of  vessel,  the  relation  of  United 
States  to  venture  was  that  of  charterer  for  hire  and  shipper  of  cargo,  not 
liable  for  sea  risks. 
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Approved  in  Shaw  v.  United  States,  93  U.  S.  239,  240,  23  L.  Ed.  881, 
holding  that  such  vessel  was  not  in  service  of  United  States. 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 
of  one.    Note,  37  L.  R.  A.  57. 

Authority  of  master  to  sell  ship.    Note,  24  E.  R.  0.  319. 

11  WalL  610-616,  20  L.  Ed.  223,  DTJNPHY  y.  KLEINSMTTH. 

Territorial  legislature  has  no  power  to  pass  law  in  contravention  of 
Constitution  of  United  States  or  which  deprives  Supreme  or  District  Courts 
of  territory  of  chancery  as  well  as  common-law  jurisdiction. 

Approved  in  Cast  v.  Cast,  1  Utah,  118,  holding  that  territorial  legis- 
lature could  not  confer  divorce  jurisdiction  on  probate  courts;  Enright 
v.  Grant,  5  Utah,  340,  15  Pac.  270,  holding  supplementary  proceedings 
not  exclusive  of  equitable  remedy  by  creditors'  bill;  Brereton  v.  Miller, 
7  Utah,  430,  27  Pac.  82,  holding  that  local  statute  as  to  foreclosure 
could  not  curtail  jurisdiction  conferred  by  organic  act ;  Stevens  v.  Baker, 
1  Wash.  Ter.  322,  holding  invalid  an  act  abolishing  distinction  between 
action  at  law  and  in  equity;  dissenting  opinion  in  Territory  of  Arizona 
v.  Duffield,  1  Ariz.  70,  25  Pac.  479,  majority  holding  indictment  bad, 
as  containing  two  distinct  charges;  Campbell  v.  Shivers,  1  Ariz.  169, 
25  Pac.  543,  arguendo. 

Distinguished  in  Salisbury  v.  Sands,  2  Dill.  273,  Fed.  Cas.  12,251, 
holding  that  territorial  legislature  might  provide  for  constructive  ser- 
vice in  foreclosure  suit;  Palmer  v.  Cowdery,  2  Colo.  3,  holding  that 
manner  of  serving  process  and  publishing  notice  of  suit  is  to  be  regu- 
lated by  law  of  territory. 

Suit,  in  territorial  court,  in  nature  of  creditor's  bill,  to  reach  property 
fraudulently  conveyed,  being  clear  case  of  equity,  a  trial  by  jury,  verdict 
for  damages  and  judgment  on  verdict  as  mere  conclusion  of  law  from  facts 
found,  held  error. 

Approved  in  Lee  v.  Thompson,  3  Woods,  174,  Fed.  Cas.  8202,  where 
judgment  upon  verdict,  in  Court  of  Admiralty,  was  held  error;  Creigh- 
ton  v.  Hershfield,  1  Mont.  648,  holding  void  a  deficiency  judgment  in 
equitable  foreclosure. 

Disapproved  in  Hornbuckle  v.  Toombs,  18  Wall.  653,  21  L.  Ed.  967, 
holding  that  forms  and  procedures  in  territorial  courts  are  matters  for 
regulation  by  assemblies;  Creighton  v.  Hershfield,  2  Mont.  387  (over- 
ruling 1  Mont.  648),  holding  that  court  might  render  deficiency  judg- 
ment in  foreclosure  proceeding. 

Distinguished  in  Palmer  v.  Cowdery,  2  Colo.  3.  holding  law  of  terri- 
tory regulates  service  of  process  and  publication. 

Criticised  in  Palmer  v.  Cowdery,  2  Colo.  7,  holding  that  law  of  terri- 
tory regulates  publication  of  notice  of  suit. 
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Suit  by  creditor,  on  behalf  of  himself  and  other  creditors,  to  reach 
property  fraudulently  transferred  by  debtor,  in  territory  where  both  systems 
prevail,  is  one  for  chancery  and  not  common-law  jurisdiction. 

Approved  in  Marsh  v.  Burroughs,  1  Woods,  467,  Fed.  Cas.  9112,  sus- 
taining bill  by  certain  creditors  on  their  own  behalf;  Mann  v.  Appel, 
31  Fed.  383,  overruling  demurrer  to  bill  of  this  nature;  Paddock-Hawley 
Iron  Co.  v.  McDonald,  61  Mo.  App.  567,  sustaining  creditors'  bill  to 
reach  property  in  hands  of  trustee. 

Action  by  general  creditor  against  third  party  for  fraud  in  dispos- 
ing of  debtor's  property  or  preventing  collection  of  claim.  Note, 
47  L.  B.  A.  485,  437. 

Whether  creditor  of  fraudulent  vendor  may  maintain  action  against 
vendee  converting  or  disposing  of  property  fraudulently  trans- 
ferred.   Note,  26  L.  R.  A.  (N.  S.)  548. 

In  chancery  courts,  the  judge  or  chancellor  is  responsible  for  the  decree; 
if  questions  be  submitted  to  jury,  its  verdict  is  merely  advisory. 

Approved  in  Lee  v.  Thompson,  3  Woods,  174,  Fed.  Cas.  8202,  where 
judgment  on  verdict  in  Admiralty  Court  was  held  error;  The  Empire, 
19  Fed.  560,  setting  aside  verdict  of  jury  in  admiralty  case ;  The  City 
of  Toledo,  73  Fed.  225,  holding  that  jury  in  admiralty  cases,  provided 
for  in  Revised  Statutes,  section  566,  is  merely  advisory ;  Evans  v.  Nealis, 
87  Ind.  268,  holding  that  in  equity  case  judge  might  make  findings 
regardless  of  verdict;  Ketcham  v.  Brazil  Block  Coal  Co.,  88  Ind.  527, 
holding  that  instructions  to  jury,  in  equity  case,  are  no  ground  for  new 
trial;  Hulley  v.  Chedic,  22  Nev.  145,  58  Am.  St.  R«p.  736,  36  Pac.  786, 
holding  it  error  to  direct  general  verdict  and  render  judgment  thereon 
in  equity  case ;  Ramsey  v.  Hart,  1  Idaho,  424,  where  the  case  was  held 
to  be  an  action  at  law. 

Effect  of  substituting  one  person  for  another  as  defendant — Plead- 
ing, practice,  form  of  judgment,  etc.    Note,  1  Am.  St.  Rep.  801. 

Decree  in  equitable  proceeding  by  creditors  to  recover  property  fraudu- 
lently assigned  should  not  be  for  damages  but  for  an  account,  and  trans- 
feree will  usually  be  entitled  to  rebate  for  amount  justly  due  him. 

Approved  in  Lippincott  v.  Shaw  Car.  Co.,  34  Fed.  574,  where  mort- 
gagees of  property  of  insolvent  corporation  were  entitled  to  share 
ratably  in  proceeds  of  foreclosure;  Randolph  v.  Allen,  73  Fed.  30,  19 
C.  C.  A.  353,  holding  that  damages  could  not  be  recovered  in  creditors' 
wit;  Harrigan  v.  Gilchrist,  121  Wis.  252,  99  N.  W.  942,  arguendo. 

Distinguished  in  Hinton  v.  Ellis,  27  W.  Va.  425,  where  judgment  for 
amount  received  in  fraud  of  creditors  was  upheld. 

Whether  territorial  legislature  may  legalize  verdict  rendered  by  three- 
fourths  of  jury,  undecided. 
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Approved  in  Bradford  v.  Territory,  1  Okl.  374,  34  Pac.  68,  holding 
void  Stats.  Okl.,  c.  70,  art.  XVIII,  §  22,  providing  that  nine  jurors  may 
return  verdict ;  Hess  v.  White,  9  Utah,  68,  24  L.  R.  A.  279,  33  Pac.  244, 
holding  valid  an  act  of  territorial  legislature  legalizing  such  verdict. 

Verdict  by  less  than  all  jurors.    Note,  24  L.  R.  A.  273. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.    Note, 
43  L.  R.  A.  44. 

11  Wall.  616-624,  20  L.  Ed.  227,  THE  CHEROKEE  TOBACCO. 
Indian  Territory  composes  a  part  of  United  States. 
Approved  in  Tush-ho-yo-tubby  v.  Barr,  45  Miss.  197,  holding  resi- 
dence in  Indian  Territory  not  "without  the  United  States"  as  meant  by 
statute  of  limitations. 

r 

Indian  tribes,  residing  within  territorial  limits  of  United  States,  are 
subject  to  their  authority. 

Approved  in  Naganab  v.  Hitchcock,  25  App.  D.  C.  207,  holding  court 
cannot  set  aside  acts  of  Congress  in  dealing  with  Indian  lands  even 
though  better  way  were  known ;  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl. 
314,  95  Pac.  800,  upholding  deed  made  by  one  of  Choctaw  tribe  of  land 
not  declared  as  homestead;  Stuart  v.  United  States,  18  Wall.  87,  21 
L.  Ed.  817,  where  allegation  of  capture  by  "hostile  Indians"  was  not 
equivalent  to  allegation  of  capture  "by  an  enemy";  dissenting  opinion  in 
Elk  v.  Wilkins,  112  U.  S.  122,  28  L.  Ed.  658,  5  Sup.  Ct.  56,  majority  hold- 
ing Indian  who  had  severed  tribal  relations  was  not  entitled  to  vote; 
In  re  Mayfield,  141  U.  S.  112,  85  L.  Ed.  636,  11  Sup.  Ct.  940,  holding 
that  United  States  court  had  no  jurisdiction  to  convict  Cherokee  for 
adultery  committed  in  Indian  country. 

Section  107,  Revenue  Act  of  1868,  extends  revenue  laws  as  to  liquor 
and  tobacco  over  Indian  territories. 

Limited  in  United  States  v.  Forty-three  Gallons  Whisky,  108  U.  S. 
497,  27  L.  Ed.  806,  2  Sup.  Ct.  911,  enforcing  forfeiture  for  sale  of  liquor 
in  Indian  country;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S.  435,  41 
L.  Ed.  779,  17  Sup.  Ct.  354,  holding  grant  of  lands  to  railroad  did  not 
include  lands  of  Indians  in  territory. 

Where  there  is  no  ambiguity  in  a  statute  there  Is  no  room  for  con- 
struction. 

Approved  in  Lewis  v.  United  States,  92  U.  S.  621,  622,  23  L.  Ed.  514, 
holding  United  States  entitled  to  priority  of  payment,  under  bankruptcy 
act  of  1867 ;  Marine  v.  Packham,  52  Fed.  580,  3  C.  C.  A.  210,  construing 
paragraphs  103  and  104,  tariff  act  of  1890,  as  to  duties  on  bottles. 
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Where  statute  la  clear  and  imperative,  reasoning  ab  inconvenienti  is 
of  no  avail;  duty  of  courts  is  to  execute  it 

Approved  in  United  States  v.  Chong  Sam,  47  Fed.  884,  holding,  under 
acts  of  1882, 1884  and  1888,  Chinaman  having  domicile  in  Canada  should 
be  returned  there. 

Constitution,  laws  of  United  States,  made  in  pursuance  thereof  and 
treaties  made  under  authority  of  United  States,  are  supreme  law  of  the 
land. 

Approved  in  De  Lima  v.  Bidwell,  182  U.  S.  195,  45  L.  Ed.  1055,  21 

Sup.  Ct.  752,  holding  upon  ratification  of  treaty  of  Paris,  Porto  Rico 

became  United  States  territory;  Hauenstein  v.  Lynham,  100  U.  S.  490, 

25  L.  Ed.  631,  holding  alien  might  take  property  by  inheritance,  under  > 

provision  of  treaty ;  Ex  parte  Crow  Dog,  109  U.  S.  567,  27  L.  Ed.  1034, 

3  Sup.  Ct.  403,  holding  that  legislation  of  Congress  could  be  extended  to 
Indians  by  mere  force  of  treaty;  Brown  v.  Walker,  161  U.  S.  607,  40 
L.  Ed.  825,  16  Sup.  Ct.  651,  holding  exemption  from  prosecution,  pro- 
vided by  interstate  commerce  act,  binding  on  all  courts ;  Parrott's  Chinese 
Case,  6  Sawy.  371,  1  Fed.  503,  holding  provision  of  State  Constitution 
void,  as  in  conflict  with  treaty;  United  States  v.  Berry,  2  McCrary,  67, 

4  Fed.  786,  holding  treaty  made  with  Ute  Indians  was  law  of  United 
States. 

Treaty  in  violation  of  Constitution  cannot  be  held  valid. 
Approved  in  dissenting  opinion  in  Downes  v.  Bidwell,  182  U.  S.  370, 
45  L.  Ed.  1138,  21  Sup.  Ct.  819,  majority  upholding  tax  levied  upon  goods 
eoming  from  Porto  Rico. 

Treaty,  may  supersede  prior  act  of  Congress,  and  act  of  Congress  may 
supersede  prior  treaty. 

Approved  in  Rainey  v.  United  States,  232  U.  S.  316,  58  L.  Ed.  620,  34 
Sup.  Ct.  429,  upholding  tax  on  foreign-built  pleasure  yacht  even  though 
violative  of  treaty  with  Great  Britain ;  Ex  parte  Webb,  225  U.  S.  683, 
56  L  Ed.  1256,  32  Sup.  Ct.  769,  holding  United  States  statutes  regard- 
ing sale  of  liquor  in  Indian  Territory  must  be  considered  along  with  laws 
of  Oklahoma;  Hi  jo  v.  United  States,  194  U.  S.  324,  48  L.  Ed.  996,  24 
Sup.  Ct.  727,  United  States  not  suable  under  Tucker  Act  of  1887,  on 
claim  for  value  of  use  by  army  of  Spanish  merchant  vessel  captured  dur- 
ing war;  United  States  v.  Lee  Yen  Tai,  185  U.  S.  221,  46  L.  Ed.  883,  22 
Sup.  Ct.  632,  construing  statute  and  treaty  and  holding  them  not  incon- 
sistent; United  States  v.  Billings,  190  Fed.  371,  upholding  tax  on  foreign- 
built  yacht  even  though  out  of  commission  for  year;  Gearlds  v.  Johnson, 
183  Fed.  616,  617,  618,  620,  holding  admission  of  Oklahoma  into  Union 
repealed  treaty  with  Chippewa  Indians  prohibiting  importation  of 
liquor;  United  States  v.  United  States  Express  Co.,  180  Fed.  1017,  allow- 
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ing  mandamus  compelling  express  company  to  ship  liquor  into  Tndian 
territory ;  Hennebique  Const.  Co.  v.  Myers,  172  Fed.  889,  97  C.  C.  A.  289, 
and  United  Shoe  Mach.  Co.  v.  Duplessis  Shoe  Mach.  Co.,  155  Fed.  845, 
84  C.  C.  A.  76,  holding  article  4  bis  inserted  in  international  convention 
for  protection  of  industrial  property  did  not  extend  life  of  patent  pre- 
viously issued;  Territory  v.  Delinquent  Tax  List,  3  Ariz.  308,  26  Pac. 
312,  upholding  tax  on  railroad  built  across  Indian  reservation  where  no 
treaty  excluded  territorial  jurisdiction;  Garfield  v.  United  States,  34 
App.  D.  C.  76,  holding  Act  of  Congress  (34  Stats,  at  Large  137,  c.  1876), 
defining  citizenship  of  Cherokee  Indians,  superseded  Cherokee  treaty  of 
1866 ;  Ansley  v.  Ainsworth,  4  Ind.  Ter.  325,  69  S.  W.  890,  holding  Atoka 
agreement  regarding  coal  within  Choctaw  nation  superseded  constitu- 
tional agreement ;  Dukes  v.  McKenna,  4  Ind.  Ter.  165,  69  S.  W.  835,  hold- 
ing title  to  Indian  lands  in  United  States  so  as  to  warrant  delegation  of 
power  to  Arkansas  to  grant  right  of  toll-bridges  without  compensation 
to  Indians;  Tuttle  v.  Moore,  3  Ind.  Ter.  721,  64  S.  "W.  589,  upholding 
law  authorizing  commissioners  to  lay  out  and  sell  lands  in  Indian  terri- 
tory for  benefit  of  Indians ;  Gleason  v.  Wood,  28  Okl.  507,  114  Pac.  705, 
holding  act  of  1908,  removing  restrictions  from  Five  Civilized  Indian 
tribes  rendered  them  liable  to  taxation;  Higgins  v.  Brown,  20  Okl.  418, 
419,  1  Okl.  Cr.  93,  94,  94  Pac.  727,  728,  holding  crime  of  murder  com- 
mitted within  jurisdiction  of  United  States  court  for  northern  district 
of  Indian  territory  is  cognizable  in  District  Court  of  State  after  admis- 
sion of  Oklahoma;  Ward  v.  Race  Horse,  163  U.  S.  511,  41  L.  Ed.  246, 
16  Sup.  Ct.  1078  (reversing  70  Fed.  608),  holding  act  admitting  Wyoming 
revoked  Indians'  rights  to  hunt,  under  treaty;  North  German  Lloyd  S.  S. 
Co.  v.  Hedden,  43  Fed.  22,  sustaining  exaction  of  tonnage  tax,  said  to 
violate  treaty  with  Germany ;  Clark  v.  Bates,  1  Dak.  50,  46  N.  W.  512,  * 
holding  nonintercourse  law  of  1834  was  modified  by  later  treaties  with 
Indians ;  Buckner  v.  Street,  1  Dill.  250,  Fed.  Cas.  2098,  arguendo. 

Distinguished  in  In  re  Stixrud's  Estate,  58  Wash.  342,  Ann.  Oas. 
1912D,  850,  33  L.  R.  A.  (N.  S.)  632,  109  Pac.  345,  refusing  to  allow  tax 
on  inheritance  belonging  to  subject  of  Sweden  as  violative  of  treaty; 
United  States  v.  Bridleman,  7  Sawy.  251,  7  Fed.  902,  holding  act  admit- 
ting Oregon  did  not  repeal  4  Stat.  729,  respecting  punishment  of  crimes 
by  whites  against  Indians  and  vice  versa. 

Repugnancy  between  a  treaty  and  later  act  of  Congress  being  clear, 
former  must  yield. 

Approved  in  Barker  v.  Harvey,  181  U.  S.  488,  45  L.  Ed.  967,  21  Sup. 
Ct.  693,  court  refusing  to  enforce  treaty  with  foreign  nation;  United 
States  government  choosing  to  disregard;  United  States  v.  McBratney, 
104  U.  S.  623,  26  L.  Ed.  870,  holding  act  admitting  Colorado  repealed 
treaties  with  Utes,  inconsistent  therewith;  Head-Money  Cases,  112  U.  S. 
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597,  28  L.  Ed.  803,  5  Sup.  Ct.  253  (affirming  18  Fed.  141),  sustaining 
bead-money  tax  on  immigrants,  in  violation  of  treaty  with  Russia ;  Botil- 
ler  v.  Dominguez,  130  U.  S.  247,  32  L.  Ed.  929,  9  Sup.  Ct.  527,  holding 
Mexican  grants  of  land  in  California  of  no  effect  unless   confirmed; 
Draper  v.  United  States,  164  U.  S.  243,  41  L.  Ed.  420,  17  Sup.  Ct.  108, 
holding  that  enabling  act  of  Montana  gave  State  jurisdiction  over  crimes 
k  Indians ;  Thomas  v.  Gay,  169  IL  S.  271,  42  L.  Ed.  743,  18  Sup.  Ct.  342, 
folding  tax  on  cattle  grazed  on  reservation  in  Oklahoma;  In  re  Chae 
Clan  Ping,  13  Sawy.  493,  36  Fed.  436,  sustaining  Chinese  exclusion  act 
of  1888;  Bartram  v.  Robertson,  21  Blatchf.  214,  15  Fed.  214,  sustaining 
exaction  of  duties  imposed  in  violation  of  treaty;  Edye  v.  Robertson,  21 
Blatchf.  468, 18  Fed.  141,  upholding  act  of  1882,  imposing  tax  on  foreign 
immigrants;  North  German  Lloyd  S.  S.  Co.  v.  Hedden,  43  Fed.  22,  sus- 
taining exaction  of  tonnage  tax,  said  to  violate  treaty  with  Germany; 
dissenting  opinion  in  Chew  Heong  v.  United  States,  112  U.  S.  565,  28 
L.  Ed.  780,  5  Sup.  Ct.  270,  majority  holding  that  Chinese  restriction  act 
of  1882  did  not  apply  to  a  Chinaman  who  left  United  States  in  1880 ; 
In  re  Race  Horse,  70  Fed.  608,  613,  holding  admission  of  Wyoming  did 
not  abrogate  rights  of  Indians  to  hunt  under  former  treaty;  Apis  v. 
United  States,  88  Fed.  937,  arguendo. 

Tenth  article  of  treaty  of  1886,  between  United  States  and  Cherokee 
Indians,  giving  Indians  certain  exemptions  from  revenue  laws,  was  super- 
seded by  one  hundred  and  seventh  section  of  Act  of  1868,  extending  revenue 
lavs,  as  to  liquors  and  tobacco,  over  county  of  that  tribe. 

Approved  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  566,  47  L.  Ed.  806, 
23  Sup.  Ct.  221,  holding  congressional  act  valid,  disposing  of  tribal 
property. 

Limited  in  United  States  v.  Forty-three  Gallons  Whiskey,  108  U.  S. 
497, 27  L.  Ed.  806,  2  Sup.  Ct.  911,  enforcing  forfeiture  for  sale  of  liquor 
in  Indian  country ;  United  States  v.  Berry,  2  McCrary,  71,  4  Fed.  790, 
holding  Ute  reservation,  in  Colorado,  within  jurisdiction  of  United 
States  courts. 

Power  to  redress  Injury  consequent  upon  the  violation  of  a  treaty  Is 
with  Congress,  not  the  judiciary. 

Approved  in  The  La  Ninf  a,  75  Fed.  518,  21  C.  C.  A.  434,  holding  award 
of  board  of  arbitration  binding  as  law  of  land. 

All  laws  of  general  character,  passed  by  Congress,  will  be  considered 
as  not  applying  to  Indian  Territory,  unless  expressly  mentioned. 

Approved  in  Elk  v.  Wilkins,  112  U.  S.  100,  28  L.  Ed.  645,  5  Sup.  Ct.  44, 
holding  Indian  who  had  severed  tribal  relations  not  entitled  to  vote. 

Express  law  creating  certain  special  rights  and  privileges,  e.  g.,  treaty 
vita  Indians,  is  not  repealed  by  implication  by  subsequent  law,  couched 
in  general  terms,  which  can  reasonably  be  otherwise  construed. 
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Approved  in  Castro  v.  De  Uriarte,  16  Fed.  97,  holding  that  extradition 
provisions  of  treaty  with  Spain  were  not  exclusive  of  Revised  Statutes, 
section  5270. 

J 11  Wall.  624-632,  20  L.  Ed.  82,  FOURTH  NATIONAL  BANK  v.  NEW  OB- 
LEANS  &  OABBOLLTON  B.  B.  CO. 

Assignment  by  partner  dissolves  partnership,  but  assignee  does  not 
become  tenant  in  common  with  other  partners  in  property  of  firm. 

Approved  in  Hornaday  v.  Cowgill,  64  Ind.  App.  641,  101  N.  E.  1034, 
holding  death  of  partner  ended  old  partnership,  and  firm  continuing  in 
business  was  new  firm;  Karrick  v.  Hannaman,  168  U.  S.  334,  42  L.  Ed. 
489,  18  Sup.  Ct.  138,  holding  to  account  one  who  had  excluded  his  part- 
ners from  firm  business. 

Partner  Is  only  entitled  to  his  share  of  what  remains  after  payment  of 
debts  and  after  settlement  of  accounts  between  partners,  and  his  successor 
can  acquire  no  greater  interest. 

Approved  in  Moore  v.  Rawson,  185  Mass.  272,  70  N.  E.  66,  following 
rule ;  Clark  v.  Lyster,  155  Fed.  518,  84  C.  C.  A.  27,  holding  property  in 
partnership  deeded  by  one  partner  to  another  retained  its  individuality 
so  as  to  support  mortgage  on  same;  Line  v.  McCall,  126  Mich.  505,  85 
N.  W.  1092,  holding  mortgagee  or  assignee  of  partner's  interest  can  only 
receive  partner's  share  of  surplus  after  partnership  wound  up;  Beecher 
v.  Stevens,  43  Conn.  592,  75  Fed.  127,  where  mortgage  in  question  was 
held  not  to  be  one  of  partner's  interest;  Sanborn  v.  Royce,  132  Mass. 
596,  holding  seizure  of  firm  chattels,  under  process,  by  creditor  of  part- 
ner, a  trespass ;  Pratt  v.  McGuinness,  173  Mass.  172,  53  N.  E.  380,  hold- 
ing that  partner  could  not  assign  undivided  share  in  specific  personalty 
of  firm;  Gaines  v.  Coney,  51  Miss.  328,  holding  accounting  proper,  upon 
winding  up  affairs  of  partnership;  In  re  Spitz,  8  N.  M.  631,  34  L.  B.  A. 
607,  45  Pac.  1124,  holding  exemption  law  applied  only  to  such  amount 
as  remained  after  debts  paid;  Rommerdahl  v.  Jackson,  102  Wis.  448,  78 
N.  W.  743,  holding  assignee  of  certificate  representing  partner's  interest 
entitled  to  accounting. 

Levy  on  partnership  assets  of  a  writ  against  one  partner  only. 
Note,  57  Am.  St.  Rep.  441. 

Betiring  partner  cannot  introduce  another  partner  or  deprive  remaining 
partners  of  right  to  have  all  partnership  property  held  for  partnership 
purposes. 

Approved  in  Warren  v.  Taylor,  60  Ala.  224,  where  mortgage  by  part- 
ners, for  one  partner's  benefit,  took  precedence  as  partnership  debt. 

Assignee  of  partner's  interest  has  right  to  enforce  a  settlement  of  ac- 
counts to  ascertain  if  there  is  a  surplus. 
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Approved  in  Mellor  v.  Smither,  114  Fed.  122,  52  C.  C.  A.  64,  denying 
assignee's  right  to  maintain  action  for  accounting;  Eilers  Music  House 
v.  Heine,  65  Or.  605,  133  Pac.  791,  and  Jones  v.  Way,  78  Kan.  537,  18 
L  R.  A.  (N.  S.)  1180,  97  Pac.  438,  both  holding  purchaser  of  partner- 
ship interest  does  not  become  partner,  but  he  may  sue  for  accounting ; 
Churchill  v.  Proctor,  31  Minn.  135,  16  N.  W.  697,  sustaining  action  for 
foreclosure  and  accounting,  by  mortgagee  of  partner's  interest. 

Bill  for  accounting  of  partnership  property  is  defective  where  not  all 
members  of  firm  are  made  parties,  for  they  are  all  directly  affected  by 
decree. 

Approved  in  Eldred  v.  American  Palace  Car  Co.,  105  Fed.  459,  45 
C.  C.  A.  1,  dismissing  su^t,  corporation  not  joined  in  suit  by  minority 
stockholders  to  vacate  transfer  by  corporation ;  United  States  v.  Central 
Pac  R.  Co.,  8  Sawy.  93,  dismissing  bill  to  annul  patent,  where  present 
owners  were  not  made  parties ;  The  Land  Co.  of  New  Mexico  v.  Elkins, 
22  Blatchf.  204,  20  Fed.  546,  denying  relief  where  indispensable  party 
was  not  joined;  Gray  v.  Larrimore,  2  Abb.  (U.  S.)  554,  Fed.  Cas.  5721, 
holding  partner  out  of  State  must  be  served  or  appear  before  suit  could 
proceed;  De  Manderfield  v.  Field,  7  N.  M.  25,  32  Pac.  149,  where  admin- 
istrator of  deceased  party  was  indispensable  party  to  bill  for  account- 
ing; Heaton  v.  Wilson,  123  N.  C.  399,  31  S.  E.  671,  stating  method  of 
taking  advantage  of  nonjoinder. 

Distinguished  in  Cobb  v.  Fogg,  166  Mass.  477,  44  N.  E.  536,  where 
suit  on  partnership  note  was  not  abated  by  death  of  a  partner. 

Bill  in  chancery  will  not,  as  a  rule,  be  dismissed  for  want  of  proper 
parties,  but  where  indispensable  party,  not  on  record,  cannot  be  supplied 
without  ousting  jurisdiction,  this  will  be  done. 

Approved  in  United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  719,  67 
C.  C.  A.  269,  suit  by  government  to  annul  contract  between  corporations, 
not  within  Circuit  Court's  jurisdiction,  where  it  has  not  jurisdiction  over 
one  of  corporations;  Taylor  v.  Holmes,  14  Fed.  515,  holding,  in  stock- 
holder's suit,  corporation  and  its  officers  should  be  parties  defendant; 
Collins  Mfg.  Co.  v.  Ferguson,  54  Fed.  722,  dismissing  bill  to  set  aside  and 
annul  deed  of  trust;  Consolidated  Water  Co.  v.  Babcock,  76  Fed.  262, 
refusing  to  allow  supplemental  bill. 

New  parties  cannot  be  brought  into  a  cause  by  a  cross-bill  by  defendant. 

Approved  in  United  States  Gypsum  Co.  v.  Hoxie,  172  Fed.  505,  uphold- 
ing judgment  obtained  by  corporation  after  its  dissolution ;  dissenting 
opinion  in  Simmons  v.  Taylor,  38  Fed.  699,  majority  sustaining  cross- 
bill 
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11  Wall.  632-648,  20  L.  Ed.  230,  UNITED  STATES  v.  LYNDE. 

Louisiana,  as  ceded  to  United  States  In  1803,  embraced  territory  be- 
tween Mississippi  and  Perdido  Elvers,  and  our  government  had  legal  right 
to  ignore  grants  made  by  Spanish  authorities  after  the  Treaty  of  Ildef onso. 
Approved  in  Coffee  v.  Groover,  123  U.  S.  26,  31  L.  Ed.  61,  8  Sup.  Ct. 
14,  holding  grants  by  Georgia  of  lands  not  within  her  boundaries  void. 

It  is  the  province  of  the  political  departments  of  the  government  to 
give  effect  to  grants  and  to  insist  upon  its  own  construction  of  treaties. 

Approved  in  United  States  v.  Dalcour,  203  TJ.  S.  425,  51  L.  Ed.  252, 
27  Sup.  Ct.  58,  holding  judges  of  Florida  courts  could  not  present  for 
confirmation  any  claim  which  was  void  on  account  of  fraud  in  dating 
thereof;  Jones  v.  United  States,  137  U.  S.  212,  34  L.  Ed.  696,  11  Sup. 
Ct.  84,  holding  that  executive  determined  the  extent  of  jurisdiction  of 
United  States  over  Guano  Islands;  The  James  G.  Swan,  50  Fed.  Ill, 
holding  people  of  the  United  States  bound  by  action  of  President  and 
Congress  in  assuming  jurisdiction  over  Bering  Sea;  dissenting  opinion 
in  In  re  Gunn,  50  Kan.  231,  19  L.  R.  A.  542,  32  Pac.  954,  majority  hold- 
ing official  body  de  facto  cannot  oust  power  of  a  body  de  jure  by  taking 
partial  possession  of  office,  etc. 

Act  of  1860  validated  all  grants  made  by  Spanish  government  to  bona 
fide  grantees  in  Florida  while  that  government  was  in  possession  of  dis- 
puted territory,  subject  to  express  exceptions  of  treaty  of  1819,  and  supple- 
mentary declaration  of  king  of  Spain. 

Approved  in  United  States  v.  Watkins,  97  U.  S.  220,  24  L.  Ed.  952, 
confirming  Spanish  grant  made  in  1804;  United  States  v.  Morant,  123 
U.  S.  342,  31  L.  Ed.  173,  8  Sup.  Ct.  192,  confirming  grants  made  in  1818 
without  holding  parties  entitled  to  possession;  Scull  v.  United  States, 
98  U.  S.  416,  25  L.  Ed.  164,  arguendo. 

11  Wall.  648-650,  20  L.  Ed.  188,  UNITED  STATES  V.  WRIGHT. 

Congress  constituted  postmaster-general  sole  judge  to  determine  man- 
ner and  extent  of  allowances  to  postmasters  provided  for  in  act  of  March 
3,  1863,  and  it  is  not  competent  for  jury  to  revise  his  decisions. 

Approved  in  Belknap  v.  Township  of  Benton,  169  Mich.  64, 135  N.  W. 
103,  holding  decision  of  town  officer  as  to  needs  of  poor  renders  town's 
liability  conclusive,  where  supplies  are  furnished  on  his  recommenda- 
tion; United  States  v.  Milwaukee  etc.  R.  R.  Co.,  5  Biss.  421,  Fed.  Cas. 
15,779,  holding  location  of  bridge  by  Secretary  of  War  conclusive ;  Horn 
v.  Wayne  Circuit  Judge,  39  Mich.  20,  holding  clerk's  approval  of  bond, 
as  provided  by  statute,  not  reviewable  by  judge ;  Sheldon  v.  Stewart,  43 
Mich.  576,  5  N.  W.  1068,  court'  refusing  to  disturb  commissioner's  deci- 
sion dissolving  an  attachment;  United  States  v.  Hodson,  26  Fed.  Cas. 
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338,  holding  decision  of  internal  revenue  officer  final,  where  party  failed 
to  comply  with  statute  to  effect  appeal;   United  States  v.  Myers,  3 

Hughes,  245,  Fed.  Cas.  15,846,  holding  assessment  of  internal  revenue 

officer  not  conclusive  upon  a  jury  in  trial  of  cause. 

Sower  of  courts  as  to  rulings  of  postoffice  department.    Note,  12 
L.  B.  A.  (N.  S.)  167. 

11  Wall.  65*0-652,  20  L.  Ed.  188,  ICANN  v.  BOOK  ISLAND  BANK. 

Supreme  Court  will  not  undergo  labor  of  finding  truth  from  a  mass  of 
testimony,  since  It  would  be  an  obstruction  to  public  justice,  on  account  of 
delay  which  it  Interposes  to  hearing  of  other  causes. 

Approved  in  Reed  v.  Reed,  114  Mass.  373,  affirming  decision  of  lower 
court,  without  going  into  evidence  in  detail. 

11  WaU.  662-659,  20  I*.  Ed.  235,  HENDERSON'S  TOBAOOO. 

Enactment  of  provisions  inconsistent  with  those  previously  existing,  or 
plainly  intended  as  a  substitute  for  them,  manifests  a  clear  intent  to  abolish 
the  old  law. 

Approved  in  Priddy  v.  Thompson,  204  Fed.  960, 123  C.  C.  A.  277,  hold- 
ing  law  of  Oklahoma  removing  restrictions  on  contract  imposed  on 
minors  did  not  apply  to  Creek  minors;  Hemmer  v.  United  States,  204 
Fed.  907, 123  C.  C.  A.  194,  holding  restraint  on  alienation  of  homesteaded 
Indian  lands  was  not  raised  from  five  to  twenty-five  years  by  U.  S. 
Comp.  Stats.  1901,  p.  1420 ;  Great  Northern  Ry.  Co.  v.  United  States, 
155  Fed.  953,  84  C.  C.  A.  93,  upholding  prosecution  against  railroad  on 
account  of  rebates  given  in  violation  of  Hepburn  act;  United  States  v. 
Cardish,  145  Fed.  244,  under  23  Stat.  385,  arson  may  be  committed  on 
reservation,  irrespective  of  race  of  defendant  or  of  possessor  of  build- 
ing; Christie  Street  Com.  Co.  v.  United  States,  136  Fed.  333,  69  C.  C.  A. 
464,  action  against  United  States  on  claim  to  recover  back  internal  taxes 
illegally  collected  is  barred  in  two  years ;  United  States  v.  Hampton,  101 
Fed.  715,  41  C.  C.  A.  625,  holding  Rev.  Stats.,  §4716,  not  impliedly  re- 
pealed by  act  of  June  27,  1890,  known  as  dependent  pension  act ;  Town 
of  Sugar  City  v.  Board  of  Commissioners,  57  Colo.  444,  140  Pac.  814, 
holding  law  passed  under  new  Constitution  governed  as  to  elections  for 
removal  of  county  seat ;  Walsh  v.  City  of  Bridgeport,  88  Conn.  535,  91 
Atl.  972,  refusing  to  allow  salary  to  fireman  while  off  duty  on  account 
of  injury;  Fair  Haven  &  W.  R.  R.  Co.  v.  Fair  Haven,  75  Conn.  447,  53 
Atl.  962,  holding  act  1899,  not  repealing  act  1895,  in  so  far  as  providing 
street  railroads  paying  share  of  cost  of  paving  streets ;  Callan  v.  District 
of  Columbia,  43  App.  D.  C.  340,  upholding  extra  compensation  for  judge 
of  municipal  court  sitting  in  juvenile  court;  Weigand  v.  District  of 
Colombia,  22  App.  D.  C.  569,  holding  act  of  1898  relating  to  adulteration 
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of  food  and  drugs  repealed  act  of  1895,  in  regard  to  sale  of  milk;  Jack- 
son v.  Davis,  4  Mackey  (D.  C),  211,  holding  where  one  surety  on  bond 
given  to  United  States  pays  for  entire  amount,  he  is  subrogated  to  prior- 
ity of  United  States  in  action  against  other  surety;  Anderson  v.  Cortel- 
you,  75  N.  J.  L.  536,  68  Atl.  120,  holding  where  petition  for  public  im- 
provement is  made  under  old  act,  passage  of  new  act  cannot  alter  mode 
of  assessment;  United  States  v.  Foreman,  5  Okl.  257,  48  Pac.  98,  one 
suing  in  territorial  District  Court  for  recovery  of  money  paid  for  land 
on  which  entry  erroneously  allowed  and  afterward  canceled  need  not 
show  surrender  of  duplicate  receipt  or  execution  of  relinquishment  of 
claims  to  land;  Murdock  v.  Mayor  etc.  of  Memphis,  20  Wall.  617,  22 
L.  Ed.  438,  holding  second  section  of  Act  of  1867  repealed  twenty-fifth 
section  of  Act  of  1789,  respecting  removal  of  causes  to  Federal  courts; 
Pana  v.  Bowler,  107  U.  S.  538,  27  L.  Ed.  428,  2  Sup.  Ct.  712,  holding  act 
relating  to  township  donations  to  railroads  repealed  charter  provisions 
on  subject;  Henrietta  Min.  etc.  Co.  v.  Gardner,  173  U.  S.  128,  43  L.  Ed. 
639,  19  Sup.  Ct.  328,  holding  Arizona  statute,  respecting  attachments, 
repealed  by  implication;  United  States  v.  Cheeseman,  3  Sawy.  429,  Fed. 
Cas.  14,790,  holding  section  of  internal  revenue  law  of  1862  impliedly 
repealed  by  later  act;  In  re  Clerkship  of  Circuit  Court,  90  Fed.  251, 
holding  act  relating  to  appointment  of  clerks  repealed  previous  incon- 
sistent act ;  Treadwell  v.  Yolo  Co.,  62  Cal.  564,  holding  that  amendment 
to  code  section  amounted  to  a  complete  revision  and  repeal;  Bogardus 
v.  Gordon,  53  N.  J.  Eq.  42,  30  Atl.  813,  holding  local  usury  law  repealed 
by  implication ;  Lane  v.  Commrs.  Missoula  Co.,  6  Mont.  477,  13  Pac.  137, 
holding  statutes  repealed,  though  not  referred  to  by  title ;  Dunn  v.  Great 
Falls,  13  Mont.  63,  31  Pac.  1019,  holding  statute  in  conflict  with  Con- 
stitution void  only  to  extent  of  repugnancy ;  Patterson  v.  Tatum,  3  Sawy. 
169,  Fed.  Cas.  10,830,  where  revisory  statute  itself  prescribed  its  opera- 
tion on  previous  act  relating  to  United  States  land  office;  Board  of 
Commrs.  v.  Aetna  Life  Ins.  Co.,  90  Fed.  227,  32  C.  C.  A.  585,  holding 
statutes  in  pari  materia  must  be  construed  together;  Board  of  Commrs. 
v.  Society  for  Savings,  90  Fed.  236,  32  C.  C.  A.  596,  holding  only  so 
much  of  statute  repealed  as  is  repugnant;  Coats  v.  Hill, .41  Ark.  151, 
holding  later  State  revenue  laws  modified  only  to  limited  extent  an  act 
to  quiet  titles,  etc. ;  Attorney  General  v.  Parsell,  100  Mich.  176,  58  N.  W. 
841,  holding  act  providing  for  certain  institutions  covered  whole  sub- 
ject and  repealed  all  prior  provisions. 

Repeal  of  statutes  by  implication.    Note,  14  Am.  Dec.  210. 

Where  powers  or  directions  under  several  acts  may  well  subsist  together, 
there  Is  no  implication  of  repeal,  thus  internal  revenue  act  of  1868  did  not 
repeal  proviso  of  act  of  1867  as  to  time  of  commencing  proceedings  to  en- 
force forfeitures. 
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Approved  in  The  New  York,  108  Fed.  110,  47  C.  C.  A.  232,  holding 
prior  act  unrepealed,  subsequent  act  failing  to  provide  for  interest  on 
judgment;  Pierre  v.  Dunscomb,  106  Fed.  614,  45  C.  C.  A.  499,  holding 
later  general  grant  to  issue  bonds  unlimited  by  prior  grant  for  specified 
purposes;  State  v.  Stoll,  17  Wall.  431,  21  L.  Ed.  654,  holding  general  law 
did  not  repeal  section  of  bank  charter  as  to  receivability  of  bank  notes 
for  taxes ;  Red  Rock  v.  Henry,  106  U.  S.  601,  27  L.  Ed.  253,  1  Sup.  Ct. 
438,  holding  two  statutes  relating  to  county  aid  to  railroads  not  repug- 
nant, and  one  not  intended  as  substitute  for  the  other;  Fussell  v.  Gregg, 
113  U.  S.  560,  28  L.  Ed.  997,  5  Sup.  Ct.  637,  holding  section  3  of  Act  of 
March  23,  1804,  not  repealed  by  subsequent  acts  relating  to  Virginia 
military  district ;  Smithmeyer  v.  United  States,  147  U.  S.  358,  37  L.  Ed. 
200, 13  Sup.  Ct.  326,  holding  general  jurisdiction  of  Court  of  Claims  and 
additional  method  of  adjustment  provided  by  act  of  1888  could  stand 
together;  Frost  v.  Weine,  157  U.  S.  58,  39  L.  Ed.  619,  15  Sup.  Ct.  537, 
holding  two  statutes  relating  to  entry  on  public  lands  reconcilable; 
Gowen  v.  Harley,  56  Fed.  979,  6  C.  C.  A.  190,  holding  special  act  con- 
ferring jurisdiction  on  Circuit  Courts  not  repealed  by  acts  extending 
same  to  other  Federal  courts ;  In  re  Race  Horse,  70  Fed.  611,  holding  act 
admitting  Wyoming  did  not,  by  implication,  abrogate  treaty  provisions 
with  Indians ;  Bernardin  v.  Northall,  77  Fed.  852,  holding  statute  giving 
appeal  in  patent  cases  to  court  of  District  of  Columbia  did  not  repeal 
act  conferring  jurisdiction  on  Circuit  Court  in  interference  cases ;  Tins- 
ley  v.  Craige,  54  Ark.  352,  16  S.  W.  570,  holding  later  statute,  regarding 
landlord's  liens,  repealed  former  acts  only  to  extent  of  repugnancy ;  New 
Orleans  etc.  R.  R.  Co.  v.  New  Orleans,  34  La.  Ann.  441,  holding  general 
law  did  not  extend  franchise  of  railroad  as  granted  by  special  charter ; 
Appeal  Tax  Court  v.  Western  Mary  land.  R.  R.  Co.,  50  Md.  297,  holding 
two  statutes  providing  for  assessments  of  railroad  property  in  harmony ; 
Gaston  v.  Merriam,  33  Minn.  284,  22  N.  W\  621,  as  to  two  statutes  re- 
lating to  tax  sales  and  notice  to  redeem ;  Co-operative  -Savings  &  Loan 
Assn.  v.  Fawick,  11  S.  D.  594,  79  N.  W.  848,  reconciling  two  statutes 
relating  to  building  and  loan  associations;  Hogan  v.  Guigon,  29  Gratt. 
710,  holding  prior  act  relating  to  commissioners  of  revenue,  etc.,  not  re- 
pealed by  act  relating  to  sale  of  wine,  etc. ;  Fulkerson  v.  Bristol,  95  Va. 
5,  27  S.  E.  817,  holding  law  exempting  certain  bonds  not  repealed  by  act 
providing  for  better  assessment  of  personal  property;  Marinette  etc. 
R.  R.  Co.  v.  Tomahawk,  96  Wis.  86,  71  N.  W.  91,  holding  that  there  was 
no  repugnancy  between  general  law  and  city  charter;  Westfield  Borougli 
v.  Tioga  Co.,  150  Pa.  St.  160,  24  Atl.  703,  holding  prior  laws  repealed 
by  general  act  covering  subject. 

Distinguished  in  dissenting  opinion  in  Stryker  v.  Board  of  Commrs., 
77  Fed.  582,  23  C.  C.  A.  286,  majority  construing  two  statutes  respecting 
collection  of  judgments  against  counties  so  as  to  give  effect  to  both. 
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11  Wall.  669-672,  20  L.  Ed.  29,  COOK  v.  BUB1TLEY. 

Plea  in  abatement  will  be  stricken  from  record  if  put  in  after  defend- 
ants nave  pleaded  to  merits. 

Approved  in  Wetzel  etc.  Ry.  Co.  v.  Tennis  Bros.  Co.,  146  Fed.  464,  7 
Aim.  Oas.  426,  75  C.  C.  A.  266,  following  rule. 

Plea  in  abatement  of  former  suit  will  be  overruled  where  parties  are 
not  the  same. 

Approved  in  United  States  v.  Norfolk  etc.  Ry.  Co.,  114  Fed.  685,  hold- 
ing mandamus  proceeding  pending  pleadable  in  abatement  of  second 
mandamus  proceeding;  Hensley  v.  Davidson  Bros.,  143  Iowa,  744,  120 
N.  W.  95,  holding  appellant  cannot  urge  errors  on  appeal  that  he  failed 
to  urge  on  previous  appeal  where  he  was  appellee ;  Converse  v.  Michigan 
Dairy  Co.,  45  Fed.  20,  holding  suit  by  another  plaintiff  in  State  court  no 
bar;  State  v.  Boyce,  72  Md.  142,  20  Am.  St.  Rep.  459,  7  L.  R.  A.  272, 
19  Atl.  366,  holding  suit  against  one  of  two  joint  tort-feasors  no  bar 
to  suit  against  the  other;  Andrews  v.  Smith,  19  Blatchf.  10*2,  5  Fed.  835, 
arguendo. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  84 
L.  R.  A.  331. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in 
same  State.    Note,  42  L.  R.  A.  449,  464 

Deposition,  without  certificate  of  magistrate  that  he  reduced  testimony 
to  writing  himself,  or  that  it  was  done  by  witness  in  his  presence,  is  without 
merit. 

Approved  in  Brown  v.  Ellis,  103  Fed.  837,  holding  defendant  present 
and  not  objecting  waived  right  to  object  because  not  reduced  by  magis- 
trate or  witnesses ;  Moller  v.  United  States,  57  Fed.  495,  6  C.  C.  A.  459, 
holding  deposition  taken  down  by  stenographer,  and  not  reduced  to  writ- 
ing in  presence  of  witness,  inadmissible;  United  States  v.  Julian,  162 
U.  S.  325,  40  L.  Ed.  985,  16  Sup.  Ct.  801,  holding  commissioner  entitled 
to  fee  for  certifying  deposition;  In  re  Thomas,  35  Fed.  823,  holding 
irregularities  in  taking  of  deposition  waived  by  appearance  and  cross- 
examination  of  opposing  counsel. 

Distinguished  in  Bird  v.  Halsy,  87  Fed.  677,  holding  rule  did  not  apply 
to  deposition  taken  in  foreign  country. 

Exceptions  to  rulings,  on  motions  to  postpone  trial  and  for  change  of 
venue,  are  not  available  on  writ  of  error. 

Approved  in  United  States  v.  Rio  Grande  Dam  &  Irrigation  Co.,  184 
U.  S.  423,  46  L.  Ed.  622,  22  Sup.  Ct.  430,  refusing  to  reverse  where  trial 
court  denied  motions  for  continuance  and  rehearing;  Texas  etc.  R.  R. 
Co.  v.  Nelson,  50  Fed.  815,  1  C.  C.  A.  688,  holding  continuance  of  cause 
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in  Circuit  Court  a  matter  of  discretion  with  court ;  Baker  v.  Texarkana 
Nat  Bank,  74  Fed.  601,  20  C.  C.  A.  545,  holding  refusal  of  application 
for  continuance  by  intervener  not  reviewable  on  appeal. 

Miscellaneous.  Cited  in  suit  between  same  parties  in  Cook  v.  Burn- 
ley, 45  Tex.  114. 

11  Wall  672-677,  20  t.  Ed.  84,  COOK  ▼.  BUBNLET. 

It  is  duty  of  lower  court  to  execute  mandate  of  appellate  court,  and 
writ  of  error  or  appeal  lies  to  correct  error  in  executing  mandate  of  Su- 
preme Court,  and  to  cause  it  to  be  properly  executed. 

Approved  in  Southern  Bldg.  etc.  Assn.  v.  Carey,  117  Fed.  328,  allow- 
ing appeal  from  order  entered  upon  mandate  of  Circuit  Court  of  Appeals. 

Application  to  supply  lost  writ  or  pleading,  accompanied  by  proof  of 
low,  is  addressed  to  discretion  of  court,  and  its  decision  cannot  be  re- 
examined by  Supreme  Court  upon  error. 

Approved  in  Wells  v.  McGregor,  13  Wall.  189,  20  L.  Ed.  539,  holding 
judgment  on  motion  to  set  aside  sheriff's  return  not  reviewable ;  Crump- 
ton  v.  United  States,  138  U.  S.  366,  34  L.  Ed.  960,  11  Sup.  Ct.  357,  hold- 
ing question  whether  trial  should  be  delayed  for  production  of  witnesses' 
not  reviewable. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Jenkins,  176 
Fed.  682,  20  Ann.  Oas.  1255,  100  C.  C.  A.  224,  application  for  remission 
of  penalty  for  which  judgment  is  rendered  or  forfeited  recognizance 
made  under  U.  S.  Rev.  Stats.,  §  1020,  is  not  motion  to  vacate  judgment 
within  Federal  court  rule  requiring  motion  in  such  cases  to  be  made 
during  term. 

First  writ  of  error  brings  up  whole  record,  whether  there  is  bill  of 
exceptions  or  not;  second  writ  brings  up  nothing  for  revision  except  pro- 
ceedings subsequent  to  mandate. 

Approved  in  Texas  etc.  R.  R.  Co.  v.  Anderson,  149  U.  S.*242,  37  L.  Ed. 
719, 13  Sup.  Ct.  845,  holding  second  writ  could  not  be  maintained  where 
action  of  lower  court  conformed  to  mandate,  and  there  were  no  other 
proceedings;  Seeligson  v.  Texas  Transp.  Co.,  70  Tex.  201,  7  S.  W.  709, 
holding  mandate  of  Supreme  Court  sufficient  evidence  of  refusal  of  Fed- 
eral court  to  assume  jurisdiction  of  cause. 

11  Wall  678-681,  20  L.  Ed.  32.  WHITELET  ▼.  KTJLBY. 

Machine  embracing  every  substantial  element  found  In  construction 
and  arrangement  of  a  patented  machine  is  an  infringement. 

Approved  in  Kirby  v.  Dodge  etc.  Mfg.  Co.,  10  Blatchf.  313,  Fed.  Cas. 
7838,  holding,  in  this  case,  that  defendant  had  not  infringed  upon  same 
patent  involved  in  principal  case. 


11  Wall.  682     -         NOTES  ON  U.  S.  REPORTS.  358 

11  Wall.  682,  20  L.  Ed.  287,  LEGAIi-TENDEB  OASES. 

Act  of  Congress  known  as  the  legal-tender  act  Is  constitutional  as  to 
contracts  made  before  its  passage,  and  valid  as  applicable  to  transactions 
since  its  passage. 

Approved  in  Wiley,  Banks  &  Co.  v.  Ewing,  47  Ala.  427,  holding  tender 
of  United  States  treasury  notes  sufficient;  Lang  v.  Waters,  47  Ala.  635, 
holding  note  payable  in  legal-tender  funds ;  Richmond  v.  Dubuque  etc. 
R.  R.  Co.,  33  Iowa,  503,  504,  holding  plaintiff's  judgment  could  be  paid 
in  currency;  Barringer  v.  Fisher,  45  Miss.  202,  holding  treasury  notes 
receivable  in  payment  on  contract  made  September  11,  1858;  In  re 
Wyllie,  2  Hughes,  453,  Fed.  Cas.  18,112,  arguendo;  also  in  dissenting" 
opinion  in  Sinking-Fund  Cases,  99  U.  S.  747,  25  L.  Ed.  511,  majority 
holding  act  of  1878,  to  aid  Pacific  railroads  and  to  establish  sinking 
fund,  not  unconstitutional. 
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12  Wall  1-18,  20  L.  Ed.  272,  THE  COLLECTOR  v.  HUBBABD. 

Suits  to  recover  moneys  Illegally  exacted  as  Internal  revenue  duties 
cannot  be  commenced  In  Circuit  Courts  except  where  taxpayer  and  collector 
are  citizens  of  different  States. 

Approved  in,  Cincinnati  etc.  Co.  v.  Bettman,  102  Fed.  17,  dismissing 
suit  against  revenue  collector,  parties  citizens  of  same  State  and  amount 
less  than  two  thousand  dollars. 

Collectors  of  internal  revenue  being  required  to  pay  all  moneys  col- 
lected by  them  into  treasury  of  United  States,  the  law,  in  absence  of  statu- 
tory regulations,  Implies  no  promise  on  his  part  to  repay  a  taxpayer,  even 
when  the  assessment  was  erroneous  *r  Illegal. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  17,  104  C.  C.  A.  453, 
questioning  whether  money  exacted  by  and  paid  to  postmaster  for  post- 
age could  be  recovered  back  by  action  against  him. 

Under  acts  of  Congress,  a  taxpayer  may,  if  revenue  tax  is  illegal,  main- 
tain an  action  against  collector  to  recover  the  amount. 

Distinguished  in  Chesebrough  v.  United  States,  192  U.  S.  260,  48 
L  Ed.  432,  24  Sup.  Ct.  264,  holding  written  application  to  internal  rev- 
enue commissioner  to  return  money  spent  in  voluntary  purchase  of  rev- 
enue stamps  not  an  appeal  required  by  Rev.  Stats.,  §  3226. 

Under  act  of  1866,  suits  to  recover  taxes,  paid  under  illegal  assessment, 
are  absolutely  prohibited  until  taxpayer  shall  appeal  to  commissioner  of 
Internal  revenue. 

Approved  in  Commissioners  of  Sinking  Fund  v.  Buckner,  48  Fed.  541, 
and  Hubbard  v.  Kelley,  8  W.  Va.  48,  49,  both  following  rule ;  Hastings 
y.  Herold,  184  Fed.  762,  applying  rule  to  special  taxes  assessed  and  col- 

(359)     . 
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lected  under  law  regulating  manufacture  and  sale  of  oleomargarine; 
De  Bary  v.  Dunne,  162  Fed.  962,  where,  before  payment  of  tax,  a  claim 
for  its  abatement  was  presented  to  commissioner  and  rejected,  same  was 
equivalent  to  an  appeal. 

There  Is  ne  Tested  right  at  common  law  for  the  recovery  of  money  paid, 
under  protest,  for  Illegally  collected  taaas. 

Approved  in  Kahn  v.  Herold,  147  Fed.  580,  where,  at  time  executors 
paid  internal  revenue  inheritance  tax  on  life  estate  under  protest,  they 
did  not  know  life  tenant  had  died,  payment  was  not  voluntary;  George- 
town College  v.  District  of  Columbia,  MeAr.  &  M.  (D.  D.)  46/  where 
party  paid  tax  knowing  it  was  illegal,  such  payment  was  voluntary  not- 
withstanding protest ;  Union  Pacific  R.  R.  Co.  v.  Commissioners  of  Dodge 
County,  98  U.  S.  544,  25  L.  Ed.  197,  taxes  paid  under  protest  are  not 
necessarily  paid  involuntarily;  Wright  v.  Blakeslee,  101  U.  S.  179,  25 
L.  Ed.  1050,  there  must  be  protest  in  some  form  when  payment  is 
involuntary. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oaa.  1916A,  301,  307,  310. 

Under  act  of  1866,  taxpayer  had  until  after  appeal  to  commissioner  was 
decided  in  which  to  sue  for  taxes  paid  under  protest,  but,  if  decision  was 
postponed  longer  than  six  months,  he  might  sue  within  one  year  from  time 
the  appeal  was  taken. 

Approved  in  Cheatham  v.  United  States,  92  U.  S.  90,  23  L.  Ed.  563,  re- 
viewing practice  on  appeals  of  this  character;  Francis  v.  Slack,  4  Clin!. 
189,  Fed.  Cas.  504l,  holding  suit  barred  for  failure  to  sue  in  one  year. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Gas.  19130,  1008. 

Legal  meaning  of  "otherwise."    Note,  Ann.  Gas.  19160,  649. 
Legal  meaning  of  ' '  any. ' '    Note,  Ann.  Oas.  1916E,  31. 

12  Wall  19-30,  20  L.  Ed.  255,  STUEOES  v.  THE  COLLECTOR. 

Where  act  provided  that  all  goods,  the  growth  of  product  of  countries 
east  of  Oape  of  Good  Hope,  excepting  certain  named,  were,  whan  imported 
from  places  west  of  the  Oape  of  Good  Hope,  to  be  taxed  ten  per  cent  ad 
valorem  in  addition  to  the  duties  imposed  when  imported  directly  from  the 
place  of  production,  a  commodity  which  was  free  from  duty  when  imported 
from  Persia,  was  taxable  ten  per  cent  ad  valorem  when  Imported  from 
London. 

Approved  in  Russell  v.  Williams,  106  U.  S.  627,  27  L.  Ed.  222,  1  Sup. 
Ct.  412,  following  rule ;  Powers  v.  Cornly,  101  U.  S.  790,  25  L.  Ed.  806, 
holding  opium  imported  from  Persia,  via  England;  subject  to  additional 
duty. 
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12  Wall.  31-47,  20  L.  Ed.  251,  THE  MARIA  MARTIN. 

Appeal*  in  admiralty  are  subject  to  same  roles,  regulations  and  restric- 
tions as  in  case  of  writs  of  error. 

Approved  in  Green  County  v.  Thomas'  Exr.,  211  U.  S.  602,  63  L.  Ed. 
345,  29  Sup.  Ct.  168,  writ  of  error  and  assignment  of  errors  accompany- 
ing it  set  forth  all  questions  of  which  appellate  court  was  bound  to  take 
notice;  Swager  v.  Smith,  194  Fed.. 765,  114  C.  C.  A.  482,  where  appellee 
failed  to  take  cross-appeal,  he  could  not  give  court  jurisdiction  to  review 
error  by  asserting  it  in  his  brief;  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed. 
535,  27  L.  R.  A.  (N.  S.)  200,  98  C.  C.  A.  309,  in  action  to  obtain  transfer 
of  stock  upon  books  of  company,  defendant  who  failed  to  appeal  could 
not  challenge  rulings  of  court  below  that  were  too  favorable  to  him; 
dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining 
Co.,  154  Fed.  567,  83  C.  C.  A.  431,  majority  upholding  instruction  of 
lower  court  in  action  on  employer's  liability  bond  that  employer's  state- 
ment was  confessed  by  the  pleadings,  where  defendant  in  error  sued  out 
no  writ  of  error. 

Where  only  one  party  appeals,  the  other  cannot  be  heard  except  in 
rapport  of  decree  from  which  appeal  is  taken. 

Approved  in  The  Mabey,  13  Wall.  741,  20  L.  Ed.  474,  following  rule ; 
Bolles  v.  Outing  Co.,  175  U.  S.  268,  44  L.  Ed.  158,  20  Sup.  Ct.  96,  deny- 
ing party  not  taking  out  writ  right  to  complaint  of  adverse  rulings  of 
lower  court ;  Board  of  Commissioners  v.  Hurley,  169  Fed.  94,  94  C.  C.  A. 
362,  on  appeal  by  creditor  of  bankrupt,  court  had  no  jurisdiction  of 
trustees  who  did  not  sue  out  writ  of  error;  Guarantee  Co.  of  North 
America  v.  Phenix  Ins.  Co.,  124  Fed.  172,  59  C.  C.  A.  376,  holding  appel- 
lee barred  from  assigning  cross-errors ;  The  Indrani,  101  Fed.  597,  41 
C.  C.  A.  511,  assuming  fact  established,  court  finding  libelant  negligent, 
Mid  no  exception  taken. 

Distinguished  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed. 
964,  93  C.  C.  A.  360,  appeal  in  admiralty  opened  whole  case  for  trial  de 
novo,  and  fact  that  one  party  failed  to  appeal  did  not  preclude  court 
from  directing  entry  of  decree  more  favorable  to  him. 

Where  officers  and  crew  of  vessel  in  tow,  as  well  as  officers  and  crew 
of  tog  participate  in  navigation  of  vessels,  and  a  collision  with  another 
▼easel  ensues,  the  tug  alone  or  tow  alone,  or  both  jointly,  may  be  liable 
•wording  as  one  or  both  are  deficient  in  skill,  negligent  or  inattentive. 

Approved  in  Shaver  Transp.  Co.  v.  Columbia  Contract  Co.,  208  Fed. 
348,  collision  in  Columbia  River  between  barge  made  fast  to  a  tug  and 
a  meeting  steamer  with  tow  alongside  was  fault  of  tug  where  she  was  on 
*rong  side  of  channel,  though  vessels  had  exchanged  passing  signals; 
The  Imperial,  13  Sawy.  643,  38  Fed.  617,  3  L.  R.  A.  237,  holding  tug  not 
liable  for  injury  caused  by  collision  of  tow  with  another  vessel;  The 
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Frank  Moffat,  2  Flipp.  294,  Fed.  Cas.  5060,  and  Westhoff  v.  The  Bark 
Oluf,  3  Woods,  669,  Fed.  Cas.  17,449,  both  holding  tow  not  liable  where 
collision  occurred  through  fault  of  tug;  The  Express,  46  Fed.  861,  hold- 
ing both  tug  and  tow  liable. 

Liability  of  tow  for  collision  with  another  vessel.    Note,  19  Ann. 
Gas.  303. 

When  a  tug  is  under  charge  of  her  own  master  and  crew,  and  In  the 
usual  and  ordinary  course  of  her  employment  undertakes  to  transport  another 
vessel  which  for  the  time  being  has  neither  master  nor  crew  on  board,  from 
one  point  to  another,  over  waters  where  such  accessory  motive  power  is 
necessary,  or  usually  employed  she  is  legally  responsible  for  the  navigation 
of  both  vessels. 

Approved  in  The  W.  H.  Clark,  5  Biss.  307,  Fed.  Cas.  17,482,  ordinarily 
tug  is  responsible  for  both  tug  and  tow;  The  Chickasaw,  38  Fed.  361, 
arguendo. 

Where  both  vessels  are  at  fault,  damages  must  be  apportioned  between 
them. 

Approved  in  The  Pegasus,  22  Blatchf.  10,  19  Fed.  48,  The  Columbia, 
23  Blatchf.  270,  25  Fed.  845,  French  v.  The  Victoria,  9  Fed.  Cas.  804, 
and  The  Oregon,  14  Sawy.  450,  45  Fed.  68,  all  following  rule. 

In  this  case  the  court  affirmed  a  decree  directing  damages  to  be  divided 
between  the  offending  vessels  and  requiring  each  to  pay  its  own  costs. 

Approved  in  The  Columbia,  23  Blatchf,  270,  25  Fed.  845,  The  Hercules, 
51  Fed.  453,  454,  and  Vanderbilt  v.  Reynolds,  16  Blatchf.  86,  90,  91,  Fed. 
Cas.  16,839,  where  the  aggregate  costs  were  divided;  The  Pegasus,  22 
Blatchf.  10,  19  Fed.  48,  where  the  court  divided  the  damages  but  dis- 
allowed the  costs  below. 

Even  flagrant  fault  committed  by  one  of  two  approaching  vessels  does 
not  excuse  the  other  from  adopting  every  precaution,  and  if  collision  re- 
sults through  its  failure  so  to  do  damage  must  be  apportioned  between  the 
two. 

Approved  in  The  Albert  Dumois,  177  U.  S.  254,  44  L.  Ed.  759,  20  Sup. 
Ct.  600,  dividing  liability,  steamer  failing  to  stop  and  reverse  observing 
faulty  movement  of  other;  United  States  v.  Erie  R.  Co.,  172  Fed.  57, 
96  C.  C.  A.  538,  where  one  vessel  failed  to  keep  her  speed  as  required  by 
rules  and  her  agreement,  the  other  was  also  at  fault  for  not  governing 
her  actions  accordingly;  The  Mauch  Chunk,  154  Fed.  184,  83  C.  C.  A. 
276,  applying  rule  to  vessel  in  fault  for  failure  to  keep  efficient  lookout, 
and  which  insisted  on  privilege  given  her  by  starboard-hand  rule,  when 
it  was  manifest  departure  therefrom  was  necessary  to  prevent  collision ; 
Hall  v.  Chisholm,  117  Fed.  813,  55  C.  C.  A.  31,  dividing  damages,  steamer 
under  poor  control  striking  raft  improperly  managed  by  tug;  The  Sunny- 
side,  91  U.  S.  214,  23  L.  Ed.  304,  The  America,  92  U.  S.  438,  23  L.  Ed. 
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727,  The  Mary  C,  1  Hask.  485,  Fed.  Cas.  9201,  The  Oregon,  14  Sawy. 
450,  45  Fed.  68,  The  Pegasus,  22  Blatchf.  10,  19  Fed.  48,  The  Columbia, 
23  Blatchf.  270,  25  Fed.  845,  French  v.  The  Victoria,  9  Fed.  Cas.  804, 
The  Express,  46  Fed.  861,  and  The  Hercules,  51  Fed.  453,  454,  all  hold- 
ing damages  must  be  divided  equally  between  offending  vessels  though 
much  greater  blame  attach  to  one  than  to  the  others;  The  J.  W.  Ever- 
man,  2  Hughes,  24,  Fed.  Cas.  7591,  holding  neglect  of  one  vessel  to  show 
light  at  night  does  not  absolve  another  vessel  from*  moving  cautiously 
in  the  harbor. 

Rights  and  duties  not  founded  in  contract  of  vessels  in  navigable 
waters.    Note,  75  Am.  Dec.  602. 

Errors  committed  by  one  of  two  approaching  vessels  do  not  excuse 
other  from  adopting  every  precaution  required  by  special  circumstances  of 
cue  to  prevent  collision. 

Approved  in  The  New  York,  175  U.  S.  205,  44  L.  E<L  134,  20  Sup.  Ct. 
74,  applying  rule,  both  vessels  in  fault;  The  Sunnyside,  91  U.  S.  214, 
23  L  Ed.  304,  holding  sailing  vessel  approaching  steamer  must  use  every 
necessary  precaution  to  prevent  collision;  The  Mary  C,  1  Hask.  485, 
Fed.  Cas.  9201,  holding  both  vessels  at  fault  if  either  could  have  pre- 
vented collision;  The  Oregon,  14  Sawy.  450,  45  Fed.  68,  The  America, 
92  U.  S.  438,  23  L.  Ed.  726,  The  Pegasus,  22  Blatchf.  10,  19  Fed.  48,  The 
Columbia,  23  Blatchf.  270,  25  Fed.  845,  French  v.  The  Victoria,  9  Fed. 
Cas.  804,  The  Express,  46  Fed.  861,  and  The  Louise,  52  Fed.  888,  3 
C.  C.  A.  330,  all  holding  vessel  guilty  of  contributory  negligence  for  con- 
tinuing at  full  speed ;  The  Oceanic,  61 .  Fed.  359,  360,  holding  vessel 
guilty  for  failure  to  reverse  her  engines  as  soon  as  she  perceived  ap- 
proaching vessel  was  not  answering  her  helm;  The  City  of  Chester.  78 
Fed.  189,  24  C.  C.  A.  51,  holding  vessel  guilty  for  proceeding  after  fail- 
ing to  get  answer  to  signal;  The  Bowden,  78  Fed.  652,  24  C.  C.  A.  267, 
for  failure  to  sound  danger  signal  when  approached  while  lying  in  har- 
bor without  steam  up;  New  York  etc.  Towboat  Co.  v.  New  York  etc. 
Ry.  Co.,  148  N.  Y.  580,  42  N.  E.  1088,  for  failure  to  stop  and  reverse 
engines  upon  approaching  danger;  The  Steamer  State  of  Texas,  20  Fed. 
256,  for  failure  of  lookout  to  notice  approaching  tug;  The  Sam  Rotan, 
20  Fed.  336,  for  failure  of  lookout  to  notice  maneuvre  of  approaching 
tug  and  tow ;  The  Victory,  68  Fed.  399,  15  C.  C.  A.  490,  for  failure  to 
take  any  other  precautions  than  to  repeat  signals  that  she  saw  were 
disregarded. 

Duties  required  of  two  or  more  vessels  on  navigable  waters  to  avoid 
injuring  each  other  and  their  occupants.  Note,  121  Am.  St.  Rep. 
41. 

Miscellaneous.  Cited  in  The  City  of  Hartford,  97  U.  S.  328,  24  L.  Ed. 
931,  and  The  Barque  Kallisto,  2  Hughes,  144,  Fed.  Cas.  7600. 
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12  Wall.  47-65,  20  L.  Ed.  265,  PHILADELPHIA  ETC.  R.  B.  CO.  ▼.  DUBOIS. 

Claim  in  a  patent  for  "building  and  setting  piers  by  means  of  a  floating 
coffer-dam  substantially  as  set  forth"  is  a  claim  for  a  device,  not  a  process. 
Approved  in  Wright  Co.  v.  Herring-Curtiss  Co.,  264  Fed.  607,  in  ac- 
tion for  infringement  of  patent  for  an  aeroplane',  where  patent  is  for  a 
combination,  claim  could  be  made  for  a  subcombination  not  operative 
alone;  Dederick  v.  Cassell,  9  Fed.  312,  construing  patent  claim  for 
method  to  be  for  a  method  of  operating  in  connection  with  a  particular 
machine. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269. 

One  sued  for  infringement  may  not  set  up  as  a  defense  that  patent  was 
fraudulently  obtained,  no  fraud  appearing  on  Its  face. 

Approved  in  Eastern  etc.  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142 
Fed.  511,  upholding  Liddell  patent  No.  588,969,  for  paper-bag  machine. 

Party  is  not  estopped  by  silence  "unless  he  has  misled  another  to  his 
hurt. 

Approved  in  National  Safe  Deposit  etc.  Co.  v.  Gray,  12  App.  D.  C. 
291,  applying  rule  in  suit  to  redeem  a  certificate  of  stock  alleged  to  have 
been  unlawfully  pledged  for  money  borrowed  on  it;  Marshall  v.  Foltz, 
221  Pa.  576,  70  Atl.  859,  where  partnership  property  standing  in  name 
of  one  of  the  partners  was  sold  after  his  death  with  knowledge  of  sur- 
viving partner,  such  partner  was  estopped  from  denying  title  of  pur- 
chaser; Anderson  v.  Walker  (Tex.  Civ.  App.),  49  S.  W.  947,  discussing 
equitable  estoppel. 

Novelty  of  a  patented  invention  cannot  be  assailed  by  any  other  evi- 
dence than  that  of  which  notice  has  been  given. 

Approved  in  La  Baw  v.  Hawkins,  14  Fed.  Cas.  897,  following  rule. 

Evidence  of  state  of  an  art  at  time  an  invention  is  patented  is  proper 
for  the  court  in  construing  the  patent  and  determining  what  Invention 
was  claimed. 

Approved  in  Grier  v.  Wilt,  120  U.  S.  429,  30  L.  Ed.  718,  7  Sup.  Ct. 
729,  holding  evidence  of  condition  of  fruit-drying  art  admissible  to  aid 
construction  of  patent ;  Britton  v.  White  Mfg.  Co.,  61  Fed.  96,  admitting 
evidence  of  state  of  coachmaker's  art  to  construe  patent  for  coach  lamp ; 
La  Baw  v.  Hawkins,  14  Fed.  Cas.  897,  ruling  similarly  as  to  mitre- 
machine  industry. 

Who  is  true  and  first  inventor.     Note,  20  E.  R.  0.  183.     . 

Evidence  of  state  of  an  art  at  time  an  invention  was  patented  has  no 
legitimate  bearing  upon  question  whether  patentee  was  first  inventor. 

Approved  in  Morton  v.  Llewellyn,  164  Fed.  694,  90  C.  C.  A.  514,  unless 
answer  sets  up  defense  by  way  of  prior  patents,  publications  or  public 
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use,  such  defenses  are  only  receivable  to  show  state  of  art;  Grier  v. 
Wilt,  120  U.  S.  429,  30  L.  Ed.  718,  7  Sup.  Ct.  729,  holding  evidence  of 
state  of  fruit-drying  art  inadmissible  to  show  want  of  novelty;  Union 
Paper  Bag  Co.  v.  Pultz  etc.  Co.,  15  Blatchf.  164,  Fed.  Cas.  14,392,  re- 
fusing to  admit  evidence  of  prior  experiments  to  show  want  of  novelty ; 
La  Baw  v.  Hawkins,  14  Fed.  Cas.  897,  holding  evidence  of  prior  public 
use  of  mitre-machines  inadmissible  to  show  want  of  novelty. 

12  Wall  65-86,  20  L.  Ed.  364,  BALTIMORE  ETC.  B.  R.  00.  v.  HARMS. 

Where  a  corporation  was  organized  in  Maryland  to  construct  a  rail- 
road in  Maryland  and  Virginia,  the  charter  granted  by  the  latter  State, 
being  re-enactment  of  the  original  charter,  did  not  create  a  new  corpora- 
tion, but  was  a  mere  license. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
358,  denying  Massachusetts  Circuit  Court's  jurisdiction  of  suit  brought 
by  citizen  of  Massachusetts  against  corporation  incorporated  in  Massa- 
chusetts and  Connecticut;  Willson  v.  Winchester  etc.  R.  R.  Co.,  99  Fed. 
644,  allowing  removal,  suit  between  West  Virginia  citizen  and  corpora- 
tion created  by  Maryland  and  chartered  by  West  Virginia;  Baltimore 
etc.  R.  R.  Co.  v.  Allen,  58  W.  Va.  398,  112  Am.  St.  Rep.  985,  3  L.  R.  A. 
(N.  S.)  608,  52  S.  E  469,  applying  principle  in  garnishment  proceed- 
ings; Goodlett  v.  Louisville  etc.  R.  R.  Co.,  122  U.  S.  402,  30  L.  Ed.  1231. 
7  Sap.  Ct.  1255,  holding,  on  similar  facts,  charter  of  Kentucky  railway 
corporation  granted  by  Tennessee  was  mere  license,  and  when  sued  in 
latter  State  company  might  remove  cause  to  Federal  court  on  ground  of 
diverse  citizenship;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  677, 
682,  38  L.  Ed.  313,  314,  315,  14  Sup.  Ct.  535,  537,  and  Baltimore  etc. 
R.  R.  Co.  v.  Koontz,  104  U.  S.  9,  26  L.  Ed.  644,  both  holding  railway 
organized  under  laws  of  foreign  State  may  remove  cause  in  courts  of 
State  wherein  it  has  been  licensed  to  operate;  Copeland  v.  Memphis 
etc.  R.  R.  Co.,  3  Woods,  657,  658,  662,  Fed.  Cas.  3209,  holding  similarly ; 
Missouri  etc.  Ry.  Co.  v.  Texas  etc.  Ry.  Co.,  4  Woods,  365,  10  Fed.  501, 
holding  Kansas  railway  corporation  licensed  to  operate  in  Texas  might 
sue  in  District  Court  in  latter  State;  Morgan  v.  East  Tennessee  etc. 
R.  R.  Co.,  4  Woods,  526,  48  Fed.  707,  construing  enabling  statute  per- 
mitting Tennessee  railroad  corporation  to  operate  in  Georgia,  as  not 
ereating  a  new  corporation;  Southern  etc.  Tel.  Co.  v.  New  Orleans  etc. 
R.  Co.,  22  Fed.  Cas.  817,  ruling  similarly  as  to  Mississippi  statute  en- 
abling Alabama  railway  corporation;  Callahan  v.  Louisville  etc.  R.  R. 
Co.,  11  Fed.  539,  541,  holding  Tennessee  act  incorporating  railway  com- 
pany was  simply  a  grant  of  a  license  to  a  Kentucky  company  of  the 
same  name ;  Wilkinson  v.  Delaware  etc.  R.  R.  Co.,  22  Fed.  354,  holding 
railway  company  does  not  become  corporation  of  another  State  when 
operating  under  enabling  acts;  County  Court  v.  Baltimore' etc.  R.  R. 
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Co.,  36  Fed.  164,  165,  and  Baltimore  etc.  R.  R.  Co.  v.  Ford,  35  Fed.  171, 
both  following  rule;  Chapman  v.  Alabama  etc.  R.  Co.,  59  Fed.  371,  hold- 
ing right  of  removal  of  action  is  not  lost  to  Alabama  corporation,  au- 
thorized by  Georgia  to  extend  its  railroad  into  that  State,  and  making 
it  subject  to  suit  therein;  Markwood  v.  Southern  Ry.  Co.,  65  Fed.  823, 
holding  corporation  does  not  lose  right  of  removal,  even  where  enabling 
act  provided  that  it  should  be  subject  to  the  jurisdiction  of  the  courts 
of  a  State  just  as  though  it  had  been  organized  in  that  State;  Pitts- 
burgh etc.  Ry.  Co.  v.  Harden,  137  Ind.  493,  37  N.  E.  327,  holding  rail- 
way company  formed  by  consolidation  of  Indiana  railway  corporation 
with  railway  corporation  of  foreign  State  has  all  rights  of  Indiana  cor- 
poration within  that  State;  Covington  v.  Covington  Bridge  etc.  Co.,  10 
Bush,  80,  holding  Kentucky  corporation,  which  was  withheld  right  to 
organize  under  Kentucky,  until  confirmed  by  Ohio  legislature,  is  essen- 
tially a  Kentucky  corporation ;  State  v.  Mutchler,  42  N.  J.  L.  464,  hold- 
ing license  to  foreign  railway  company  to  build  a  bridge  within  the 
State  did  not  make  it  a  railway  corporation  within  the  meaning  of  the 
tax  act;  Baltimore  etc.  R.  Co.  v.  Cary,  28  Ohio  St.  212,  215,  221,  a 
foreign  railroad  corporation  operating  road  in  a  State  does  not  become 
a  citizen  of  that  State;  St.  Louis  etc.  Ry.  v.  Indianapolis  etc.  Ry.  Co.,  9 
Biss.  150,  Fed.  Cas.  12,237,  Ames  v.  Lake  Superior  etc.  R.  Co.,  21  Minn. 
258,  Kansas  City  etc.  Ry.  Co.  v.  Stevenson,  135  Fed.  554,  all  arguendo. 

Distinguished  in  Indianapolis  etc.  R.  R.  Co.  v.  Vance,  96  U.  S.  457, 
458,  24  L.  Ed.  756,  holding  where  foreign  lessee  of  railroad  was  declared 
by  State  legislature  to  be  a  corporation  of  that  State,  it  became  a  local 
corporation  for  purposes  of  taxation;  Copeland  v.  Memphis  etc.  R.  R. 
Co.,  3  Woods,  663,  Fed.  Cas.  3209,  where  statute  of  Alabama  made  Ten- 
nessee railway  company  a  corporation  of  the  former  State,  right  of  re- 
moval was  lost  when  suit  was  brought  in  Alabama;  Western  etc.  R.  Co. 
v.  Roberson,  61  Fed.  597,  599,  9  C.  C.  A.  646,  holding  where  Georgia  stat- 
ute made  corporation  of  Tennessee  also  a  Georgia  corporation,  it  became, 
for  jurisdictional  purposes,  a  citizen  of  the  latter  State;  Angier  v.  East 
Tennessee  etc.  R.  Co.,  74  Ga.  638,  641,  holding  purchase  by  foreign  rail- 
road corporation  of  all  rights  and  assumption  of  all  obligations  of  domes- 
tic railway  corporation,  it  became  thereby  itself  a  domestic  corporation. 

Chief  point  of  difference  between  a  natural  and  an  artificial  person 
la  that  former  may  do  whatever  Is  not  forbidden  by  law,  the  latter  can 
only  do  what  is  authorized  by  its  charter. 

Approved  in  Minneapolis  &  St.  Louis  Ry.  Co.  v.  Gardner,  177  U.  S. 
343,  44  L.  Ed.  799,  20  Sup.  Ct.  661,  holding  stockholders  of  consolidating 
companies  forming  new  corporation  not  exempt  from  liability  to  pay 
corporate  debts;  Shields  v.  Ohio,  95  U.  S.  323,  24  L.  Ed.  359,  holding 
corporation  formed  by  consolidation  under  statute  takes  only  powers 
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conferred  by  its  new  charter ;  Hay  v.  Alexandria  etc.  R.  R.  Co.,  4  Hughes, 
337,  Fed.  Cas.  6254a,  arguendo. 

Where  one  of  conditions  upon  which  a  foreign  corporation  is  allowed 
to  do  business  within  a  State  is  that  it  shall  consent  to  be  sued  there,  its 
doing  business  there  binds  it  by  implied  assent  to  the  condition. 

Approved  in  Courtney  v.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  whether 
foreign  corporation  could  be  served  with  attachment  and  summoned  to 
answer  as  garnishee  depended  upon  whether  it  was  then  doing  business 
in  the  State;  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed.  881,  foreign  cor- 
poration which,  under  State  laws,  can  be  sued  in  State  courts  only  in 
counties  where  it  does  business,  cannot  be  sued  in  Federal  court  unless 
it  does  business  in  county  within  district ;  Denver  etc.  R.  R.  Co.  v.  Roller, 
100  Fed.  742,  41  C.  C.  A.  22,  upholding  service  upon  general  agent  of 
foreign  railway  maintaining  offices  within  State;  Old  Wayne  etc.  Life 
Assn.  v.  McDonough,  164  Ind.  328,  73  N.  E.  706,  upholding  Pennsylvania 
statute  requiring  foreign  insurance  companies  to  designate  insurance 
commissioner  or  other  agent  for  service  of  process ;  Barricklow  v.  Stew- 
art, 31  Ind.  App.  451,  68  N.  E.  317,  holding  surety  company  not  relieved 
from  liability  upon  bond  given  by  agent  failing  to  file  power  of  attorney 
as  prescribed  by  statute ;  Oroll  v.  United  Elec.  Co.,  69  N.  J.  Eq.  412,  414, 
60  Atl.  828,  determining  that  foreign  corporation  was  doing  business  in 
State;  H.  L.  &  L.  F.  McSwain  v.  Adams  Grain  etc.  Co.,  93  S.  C.  113, 
Ann.  Gas.  1914D,  981,  76  S.  E.  121,  person  on  whom  service  is  made 
within  State  must  bear  such  representative  relation  to  corporation  that 
legal  authority  to  accept  service  may  be  inferred;  Sparks  v.  National 
Masonic  Assn.,  73  Fed.  286,  and  Osborne  v.  Shawmut  Ins.  Co.,  51  Vt.  283, 
both  following  rule ;  Baltimore  etc.  R.  R.  Co.  v.  Koontz,  104  U.  S.  10,  26 
L.  Ed.  644,  holding  Maryland  corporation  suable  in  Virginia  under  stat- 
ute; New  York  etc.  R.  R.  v.  Estill,  147  U.  S.  608,  37  L.  Ed.  301, 13  Sup.  Ct. 
461,  New  York  corporation  suable  in  Missouri ;  Knott  v.  Southern  Life  Ins. 
Co.,  2  Woods,  481,  482,  Fed.  Cas.  7894,  Tennessee  corporation  suable  in 
Alabama;  Ex  parte  Schollenberger,  96  U.  S.  375,  378,  24  L.  Ed.  854,  855, 
and  New  England  etc.  Ins.  Co.  v.  Woodworth,  111  U.  S.  146,  28  L.  Ed.  381, 
4  Sup.  Ct.  367,  both  sustaining  jurisdiction  where  statute  required  foreign 
insurance  companies  to  appoint  an  agent  upon  whom  process  might  be 
served;  Moch  v.  Virginia  etc.  Ins.  Co.,  4  Hughes,  115,  10  Fed.  703,  and 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  108,  109,  112,  42  L.  Ed.  967,  968, 
18  Sup.  Ct.  529,  530,  both  holding  liability  of  corporation  to  suit  in 
foreign  State  may  be  implied  from  permission  to  do  business  there; 
Connecticut  Mutual  Ins.  Co.  v.  Spratley,  172  U.  S.  619,  43  L.  Ed.  575,  19 
Sup.  Ct.  315,  holding  insurance  company  does  not  cease  to  do  business 
within  the  meaning  of  the  rule  while  it  continues  to  have  policies  in 
force,  premiums  on  which  are  payable  to  its  agent  residing  in  a  foreign 
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State ;  Robinson  v.  National  Stockyard  Co.,  20  Blatchf .  514, 12  Fed.  362, 
holding  consequently  that  want  of  proper  service  on  defendant  corpora- 
tion cannot  be  raised  by  demurrer  to  complaint;  Wilson  Packing  Co.  v. 
Hunter,  8  Biss.  431,  432,  Fed.  Cas.  17,852,  holding  corporation  doing 
business  in  foreign  State  is  liable  to  suit  there,  even  though  there  be 
no  express  statute  authorizing  it ;  Fonda  v.  British  American  Assur.  Co., 
9  Fed.  Cas.  354,  holding  appointment  of  agent  for  service  amounts  to 
agreement  with  State  that  corporation  may  be  sued  there;  Ehrman  v. 
Teutonia  Ins.  Co.,  1  McCrary,  128,  129,  1  Fed.  476,  477,  holding  foreign 
corporation  bound  by  service  on  auditor,  although  it  had  never  filed 
its  written  consent  thereto  as  required  by  statute;  Brownell  v.  Troy  etc. 
R.  R.  Co.,  18  Blatchf.  244,  3  Fed.  762,  holding  appointment  of  agent 
upon  whom  statute  provides  service  may  be  made  amounts  to  consent 
that  service  shall  be  made  upon  him;  Mohr  Distilling  Co.  v.  Insurance 
Cos.,  12  Fed.  476,  holding  foreign  insurance  companies  doing  business 
through  agents  may  be  served  in  State  where  such  agent  is  found  doing 
business;  Merchants1  Mfg.  Cof  v.  Grand  Trunk  Ry.  Co.,  21  Blatchf.  Ill, 

13  Fed.  359,  right  to  object  to  service  of  process  is  waived  by  foreign 
corporation,  which  avails  itself  of  comity  of  State  to  transact  business 
therein ;  Gray  v.  Quicksilver  Min.  Co.,  10  Sawy.  263,  21  Fed.  289,  and 
Consolidated  Store-Service  Co.  v.  Lamson  Cons.  Store-Service  Co.,  41 
Fed.  834,  both  holding  similarly;  Van  Dresser  v.  Oregon  Ry.  etc.  Co., 
48  Fed.  205,  holding  State  law  providing  for  service  upon  agents  of 
foreign  corporations  doing  business  in  the  State  is  binding  upon  all 
foreign  corporations  doing  business  there;  Mooney  v.  Buford  etc.  Mfg. 
Co.,  72  Fed.  41,  18  C.  C.  A.  421,  holding  foreign  corporation,  which  has 
complied  with  statute,  requiring  appointment  of  agent  for  service,  may 
be  sued  on  contracts  made  without  the  State;  Sullivan  v.  Sullivan  Tim- 
ber Co.,  103  Ala.  375,  25  L.  R.  A.  544,  15  South.  942,  holding  under 
local  statute  that  foreign  corporation  can  only  be-  sued  in  county  in 
which  it  does  business ;  Colorado  Iron  Works  v.  Sierra  Grande  Min.  Co., 

15  Colo.  508,  22  Am.  St.  Rep.. 437,  25  Pac.  328,  holding  single  purchase 
made  by  foreign  corporation  is  doing  business  within  rule  sufficient  to 
give  jurisdiction  in  action  for  purchase  money;  Williams  v.  East  Ten- 
nessee etc.  Ry.  Co.,  90  Ga.  522,  16  S.  E.  304,  holding  under  rule  foreign 
railway  corporation  is  bound  by  implied  assent  to  conditions  imposed  as 
to  the  bringing  of  actions;  Wall  v.  Chicago  etc.  Ry.  Co.,  69  Iowa,  500, 
29  N.  W.  427,  holding  foreign  railway  doing  business  in  a  State  is  a  resi- 
dent thereof  within  meaning  of  statute  of  limitations;  German  Bank  v. 
American  Fire  Ins.  Co.,  83  Iowa,  495,  32  Am.  St.  Rep.  319,  50  N.  W.  54, 
holding  foreign  corporation,  which  has  appointed  agent  for  service  of 
process,  becomes  a  domestic  corporation  within  the  meaning  of  the  at- 
tachment laws;  Fred  Miller  Brewing  Co.  v.  Council  Bluffs  Ins.  Co., 
95  Iowa,  35,  63  N.  W.  566,  holding  foreign  corporation  doing  insurance 
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business  within  State  implies  consent  to  statutory  condition  that  broker 
shall  be  deemed  agent  of  insurer;  Sparks  v.  National  Masonic  Accident 
Assn.,  100  Iowa,  466,  69  N.  W.  681,  holding  insurance  company  which 
does  business  in  State  cannot  question  validity  of  service  upon  agent 
upon  the  ground  that  it  has  not  filed  written  authority  as  required  by 
law;  German  Ins.  Co.  v.  Hall,  1  Kan.  App.  46,  41  Pac.  70,  presumption 
that  corporation  has  complied  with  condition  precedent  to  doing  business 
is  conclusive;  McNichol  v.  United  States  Mercantile  Reporting  Co.,  74 
Mo.  473,  holding  State  may  authorize  rendition  of  personal  judgment 
against  foreign  corporation,  doing  business  therein,  by  service  of  process 
upon  agent ;  Smith  v.  Pilot  Mining  Co.,  47  Mo.  App.  417,  legal  residence 
of  corporation  is  place  where  it  exercises  its  corporate  functions ;  King 
v.  National  M.  &  E.  Co.,  4  Mont.  7,  1  Pac.  730,  foreign  corporation 
within  the  benefit  of  the  statute  of  limitations,  even  though  it  has  not 
complied  with  the  law  regarding  appointment  of  agent  for  service  of 
process;  Humphreys  v.  Newport  News  &  M.  V.  Co.,  33  W.  Va.  137,  10 
S.  E.  40,  holding  foreign  corporation  doing  business  within  a  State 
becomes  subject  to  process,  even  in  action  upon  cause  arising  without 
the  State;  State  v.  Milwaukee  etc.  R.  Co.,  45  Wis.  599,  applying  rule 
where  proceeding  was  quo  warranto;  Philadelphia  Fire  Assn.  v.  New 
York,  119  U.  S.  123,  30  L.  Ed.  348,  7  Sup.  Ct.  115,  dissenting  opinion  in 
Stout  v.  Sioux  City  etc.  R.  R.  Co.,  3  McCrary,  6,  8  Fed.  797,  Reyer 
v.  Odd  Fellows'  Accident  Assn.,  157  Mass.  372,  34  Am.  St.  Rep.  292,  32 
N.  E.  471,  Mahany  v.  Kephart,  15  W.  Va.  622,  and  Moch  v.  Virginia 
etc.  Ins.  Co.,  4  Hughes,  120,  10  Fed.  706,  all  arguendo;  Queensbury  v. 
People's  B.  &  L.  Assn.,  44  W.  Va.  516,  30  S.  E.  74,  that  mere  appoint- 
ment of  agent  for  service  of  process  does  not  make  corporation  domestic ; 
Boston  Electric  Co.  v.  Electric  Gas  etc.  Co.,  23  Fed.  839,  holding 
Massachusetts  Circuit  Court  had  no  jurisdiction  of  action  against  Maine 
corporation  doing  business  in  Massachusetts  in  absence  of  statute  per- 
mitting foreign  corporations  to  do  business  in  latter  State. 

Distinguished  in  United  States  v.  American  Bell  Telephone  Co.,  29 
Fed.  35,  37,  holding  corporation  having  extensive  property  interests  in 
State,  through  operations  of  licensee  of  its  patents,  is  not  doing  business 
in  such  State  within  the  rule ;  St.  Louis  Wire  Mill  Co.  v.  Consolidated 
Barb-Wire  Co.,  32  Fed.  804,  holding  service  on  officer  of  foreign  cor- 
poration in  State  on  pleasure  trip,  where  such  corporation  had  no  officer 
or  agent  within  the  State,  and  its  only  business  therein  consisted  in  mak- 
ing occasional  purchase  of  raw  material,  was  not  sufficient  to  give  juris- 
diction to  render  judgment  against  such  foreign  corporation;  Maxwell 
t.  Atchison  etci  R.  Co.,  34  Fed.  288,  discussing  question  of  the  character 
or  amount  of  business  which  a  foreign  corporation  must  do  within  a 
State  to  subject  its  agent  to  service  of  process,  and  holding  service  upon 
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a  passenger  agent  insufficient ;  Rothroek  v.  Dwelling-House  Ins.  Co.,  161 
Mass.  425,  42  Am.  St.  Rep.  420,  23  K  R.  A.  863,  37  N.  E.  207,  refusing  to 
sustain  judgment  rendered  in  foreign  State  against  insurance  company, 
where  service  was  made  on  auditor,  but  no  consent  had  been  filed. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 

with  domestic  statutes.    Note,  2  Ann.  Cas.  67. 
Compelling  foreign  corporation  seeking  to  do  business  to  designate 

person  on  whom  process  may  be  served.    Note,  1  L.  R.  A.  (N.  S.) 

558. 

Corporation  is  regarded  for  purposes  of  Federal  jurisdiction  as  if  it 
were  a  citizen  of  State  where  created,  and  no  averment  or  proof  as  to  citizen- 
ship of  its  members  elsewhere  is  permitted. 

Approved  in  National  Steamship  Co.  v.  Tugman,  106  U.  S.  121,  27 
L.  Ed.  89,  1  Sup.  Ct.  59,  holding  corporation  created  under  laws  of 
United  Kingdom  a  citizen  thereof  for  purpose  of  removing  cause  to 
Federal  court;  Eaton  v.  St.  Louis  etc.  Min.  Co.,  2  McCrary,  365,  7  Fed. 
141,  holding  corporation  organized  in  Illinois  foreign  when  sued  in 
Missouri ;  Williams  v.  Missouri  etc.  Ry.  Co.,  3  Dill.  272,  273,  Fed.  Cas. 
17,728,  holding  corporation  organized  in  Kansas  a  citizen  of  that  State, 
and  not  of  Missouri,  into  which  it  had  gone  and  was  doing  business; 
Shaw  v.  Quincy  Min.  Co.,  145  U.  S.  450,  36  L.  Ed.  772,  12  Sup.  Ct.  937, 
holding  corporation  organized  in  one  State,  and  having  principal  place 
of  business  in  another,  is  citizen  of  former;  McCabe  v.  Illinois  Central 
R.  R.  Co.,  4  McCrary,  497,  13  Fed.  831,  holding  corporation  organized 
in  one  State,  but  subject  to  suit  in  another,  is  foreign  in  latter  State, 
within  meaning  of  statute  of  limitations;  Pacific  R.  R.  Co.  v.  Missouri 
Pac.  Ry.  Co.,  5  McCrary,  376,  378,  23  Fed.  566,  568,  applying  rule,  even 
where  corporation  had  no  place  of  business,  office  or  officer  in  the  State  of 
its  creation;  Chicago  etc.  Ry.  Co.  v.  Whitton,  13  Wall.  284,  20  L.  Ed. 
576,  holding  corporation  is  citizen  of  State  where  organized,  within  the 
clause  of  the  Constitution  extending  judicial  power  of  Federal  courts 
to  controversies  between  citizens  of  different  States ;  Blackburn  v.  Selma 
etc.  R.  R.  Co.,  2  Flipp.  535,  536,  Fed.  Cas.  1467,  holding  parties  acting, 
claiming  to  be  and  dealing  as  a  corporation  of  Tennessee  are  estopped 
to  deny  that  the  corporation  is  a  Tennessee  corporation  when  sued  in 
the  Federal  courts  of  that  State;  Fales  v.  Chicago  etc.  Ry.  Co.,  32  Fed. 
678,  holding  foreign  corporation  cannot  by  doing  business  in  a  State 
acquire  residence  there  so  as  to  authorize  remanding  a  suit  brought  by 
citizen  of  that  State;  Filli  v.  Delaware  etc.  R.  Co.,  37  Fed.  66,  holding 
action  can  only  be  brought  against  corporation  in  State  of  its  creation, 
notwithstanding  its  office  and  principal  business  is  in  another  State; 
Zambrino  v.  Galveston  etc.  Ry.  Co.,  38  Fed.  451,  452,  holding  action 
would  lie  against  corporation  in  western  district  of  Texas,  where  it  had 
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its  principal  place  of  business  in  eastern  district  but  its  road  extended 
into  western  district;  Purcell  v.  British  Land  etc.  Co.,  42  Fed.  467, 
foreign  corporation  does  not  by  transacting  business  in  a  State  acquire 
such  a  residence  as  to  defeat  right  to  removal  of  cause ;  Myers  v.  Murray, 
43  Fed.  697,  averment  that  corporation  was  organized  under  one  State 
precludes  the  idea  that  it  may  be  a  resident  of  another;  United  States 
v.  Southern  Pacific  R.  R.  Co.,  49  Fed.  302,  following  rule;  Ysleta  v. 
Canada,  67  Fed.  7,  applying  rule  to  case  of  municipal  corporation; 
Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co.,  75  Fed.  442,  447,  22  C.  C.  A. 
378,  holding  corporation  of  one  State  reincorporated  under  another, 
^mains  a  citizen  of  the  first  for  jurisdictional  purposes;  Central  etc. 
ft-  Co.  v.  Carr,  76  Ala.  392,  52  Am.  Rep.  342,  holding  railroad  company 
incorporated  in  two  States  has  a  legal  residence  in  both  of  them;  Tun- 
stall  v.  Parish  of  Madison,  30  La.  Ann.,  pt.  1,  475,  a  parish  is  a  citizen 
of  State  where  organized  upon  proceeding  for  removal  of  cause ;  Boston 
Investment  Co.  v.  Boston,  158  Mass.  463,  33  N.  E.  581,  holding  cor- 
poration organized  in  one  State,  and  doing  business  in  another  is  not 
resident  of  latter  for  purposes  of  taxation ;  Baltimore  etc.  R.  Co.  v.  Cary, 
28  Ohio  St.  212,  215,  221,  holding  corporation  is  citizen  of  State  where 
created,  within  meaning  of  provision  of  Constitution  extending  judicial 
power  of  United  States  to  controversies  between  citizens  of  different 
States. 

Domicile  of  corporations.    Note,  65  Am.  Dec.  264. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
527,  536,  541,  517. 

Several  States  may  by  competent  legislation  unite  in  creating  the  same 
corporation  or  in  combining  several  corporations  into  one. 

Approved  in  Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2  Woods,  417,  Fed.  Cas. 
17,775,  holding  two  States  may  by  concurrent  legislation  unite  in  creat- 
ing the  same  corporate  body ;  and  in  Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2 
Woods,  454,  455,  Fed.  Cas.  17,776,  to  same  effect ;  Copeland  v.  Memphis 
etc.  R.  R.  Co.,  3  Woods,  666,  Fed.  Cas.  3209,  holding  corporation  created 
by  two  States  is  citizen  of  both ;  Pacific  R.  R.  v.  Missouri  Pac.  Ry.  Co., 
5  McCrary,  376,  378,  23  Fed.  566,  568,  holding  corporation  formed  by 
consolidation  of  corporations  of  different  States  not  foreign  where  sued 
in  the  courts  of  one  of  the  States ;  Uphoff  v.  Chicago  etc.  Ry.  Co.,  5  Fed. 
547,  holding  effect  of  Kentucky  statute  was  to  make  Louisiana  railway 
company  a  Kentucky  corporation  also ;  Stout  v.  Sioux  City  etc.  R.  R.  Co., 
3  McCrary,  6,  8  Fed.  797,  holding  Iowa  corporation  also  a  corporation 
of  Nebraska;  Graham  v.  Boston  etc.  R.  R.  Co.,  14  Fed.  757,  holding 
consolidated  corporation  may  be  corporation  of  several  States;  Burger 
v.  Grand  Rapids  etc.  R.  R.  Co.,  22  Fed.  563,  holding  railway  company 
composed  of  two  corporations  of  different  States  is  citizen  of  both 
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States  for  purposes  of  Federal  jurisdiction ;  Paul  v.  Baltimore  etc.  R.  R. 
Co.,  44  Fed.  514,  corporation  formed  by  consolidation  of  corporations 
of  different  States  retains  the  citizenship  of  each  so  as  to  defeat  right 
of  removal  of  cause  where  suit  is  brought  in  any  of  those  States;  Over- 
man Wheel  Co.  v.  Pope  Mfg.  Co.,  46  Fed.  579,  holding  mere  averment 
that  corporation  was  organized  under  laws  of  one  State  does  not  pre- 
clude the  idea  that  it  might  also  be  organized  under  the  laws  of  another, 
and  so  be  a  resident  of  the  latter  State;  Louisville  Trust  Co.  v.  Louis- 
ville etc.  R.  Co.,  75  Fed.  442,  447,  22  C.  C.  A.  378,  holding  corporation 
of  Indiana  may  also  be  corporation  of  Kentucky;  Meyer  v.  Johnston, 
53  Ala.  321,  holding  corporations  identical,  even  where  incorporated 
under  different  names;  Meyer  v.  Johnston,  64  Ala.  657,  affirming  doc- 
trine of  preceding  citation;  Grangers'  Life  etc.  Ins.  Co.  v.  Kamper,  73 
Ala.  345,  holding  corporation  may  be  created  by  State  having  as  one  of 
its  constituents  a  foreign  corporation ;  Central  R.  &  Banking  Co.  v.  Carr, 
76  Ala.  392,  52  Am.  Rep.  342,  holding  railroad  corporation  incorporated 
in  two  States  has  a  legal  residence  in  each  of  them;  Angier  v.  East 
Tennessee  etc.  R.  Co.,  74  Ga.  638,  641,  holding  corporation  may  become 
domestic  corporation  of  another  State  by  purchasing  franchise  and 
assuming  obligations  of  domestic  corporation;  State  Board  v.  Morris 
etc.  R.  Co.,  49  N.  J.  L.  219,  7  Atl.  839,  holding  State  legislature  may  con- 
fer franchise  upon  foreign  corporation  without  making  it  a  local  corpora- 
tion; Hall  v.  Bank  of  Virginia,  14  W.  Va.  623,  corporation  having 
charters  from  two  States  is  domestic  corporation  of  both ;  Baltimore  etc. 
R.  Co.  v.  Pittsburgh  etc.  R.  Co.,  17  W.  Va.  872,  875,  876,  878,  to  same 
effect. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Auditor  General,  53  Mich.  88, 
18  N.  W.  590,  holding  a  corporation  may  not  be  created  by  joint  act  of 
several  States  except  by  compact  or  treaty. 

Consolidation  of  corporations.     Note,  79  Am.  Dec.  427. 

Consolidated  interstate  corporation  as  domestic  corporation  of  one 
of  States.    Note,  15  L.  R.  A.  82. 

A  State  may  make  a  corporation  of  another  State  a  corporation  of  its 
own  as  to  any  property  within  its  territorial  jurisdiction. 

Approved  in  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed. 
360,  holding  corporation  incorporated  in  Massachusetts  and  Connecti- 
cut, suit  in  Massachusetts  Circuit  Court  by  citizen  of  Massachusetts  not 
allowable;  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  454,  457,  75  S.  W. 
727,  728,  foreign  corporation  complying  with  Acts  1889,  p.  43,  c.  34, 
became  domestic  corporation  with  power  of  eminent  domain;  Carolina 
Coal  &  Ice  Co.  v.  Southern  Ry.  Co.,  144  N.  C.  738,  57  S.  E.  446,  where 
a  foreign  corporation  bought  in  railroad  property  at  a  mortgage  sale, 
it  became  subject  to  jurisdiction  of  the  State  court;  Debnam  v.  Tele- 
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Phone  Co.,  126  N.  C.  845,  36  S.  E.  274,  holding  foreign  corporation  be- 
coming domesticated  prohibited  from  removing  cause  from  State  court 
on  ground  of  diverse  citizenship;  Stonega  Coke  etc.  Co.  v.  Southern 
Steel  Co.,  123  Tenn.  445,  447,  31  L.  R.  A.  (N.  S.)  278, 131  S.  W.  992,  993, 
discussing  legislative  power  to  domesticated  foreign  corporation  in  action 
on  replevin  bond  sued  out  to  retake  attached  property ;  dissenting  opin- 
ion in  Calvert  Southern  Ry.  Co.,  64  S.  C.  154,  41  S.  E.  968,  court  holding 
foreign  corporation,  becoming  domesticated,  can  remove  cause  to  Fed- 
eral court  on  ground  of  diverse  citizenship ;  Clark  v.  Barnard,  108  U.  S. 
452,  27  L.  Ed.  786,  2  Sup.  Ct.  886,  and  Graham  v.  Boston  etc.  R.  R.  Co., 
118  U.  S.  168,  30  L.  Ed.  201,  6  Sup.  Ct.  1013,  both  holding  railroad  com- 
pany of  Massachusetts,  which  had  acquired  franchises  of  railroad  cor- 
poration, became,  quoad  the  property  in  the  latter  State,  a  corporation 
thereof;  Louisville  etc.  Ry.  v.  Louisville  Trust  Co.,  174  U.  S.  562,  43 
L  Ed.  1087,  19  Sup.  Ct.  821,  holding  corporation  organized  under  laws 
of  Indiana  may  become  corporation  of  Kentucky ;  Copeland  v.  Memphis 
etc.  R.  R.  Co.,  3  Woods,  662,  Fed.  Cas.  3209,  Tennessee  corporation  may 
become  corporation  of  Alabama;  Stout  v.  Sioux  City  etc.  R.  R.  Co., 
3  McCrary,  6,  8  Fed.  797,  holding  railway  corporation  of  Iowa  a  citizen 
of  Nebraska  under  act  of  legislature;  Toung  v.  South  Tredegar  Iron 
Co.,  85  Tenn.  194,  4  Am.  St.  Rep.  756,  2  S.  W.  204,  holding  stock  of  cor- 
poration may  be  attached  in  foreign  State  in  which  it  has  its  principal 
place  of  business;  Home  v.  Boston  etc.  R.  Co.,  62  N.  H.  455,  holding 
railroad  operating  in  three  States  under  charters  from  each  has  no  right 
of  removal  of  cause  when  sued  in  either  State;  dissenting  opinion  in 
St.  Louis  etc.  Ry.  v.  James,  161  U.  S.  568,  40  L.  Ed.  810,  16  Sup.  Ct.  629, 
arguing  corporation  may  be  so  far  corporation  of  another  State  as  to 
defeat  right  of  removal  of  causes;  Boston  etc.  R.  R.  Co.  v.  New  York 
etc.  R.  R.  Co.,  13  R.  I.  279,  discussing  power  of  State  to  impart  sov- 
ereign powers  to  foreign  corporation;  Martin  v.  Baltimore  etc.  R.  R. 
Co.,  151  U.  S.  683,  38  L.  Ed.  315,  14  Sup.  Ct.  537,  discussing  railroad 
corporations  formed  in  one  State  and  licensed  to  operate  in  another. 

Distinguished  in  Seattle  Gas  &  Electric  Co.  v.  Citizens'  Light  etc. 
Power  Co.,  123  Fed.  593,  595,  holding  corporation  unauthorized  to  deal 
in  gas  estopped  from  so  doing  in  another  State;  Baltimore  etc.  R.  R. 
Co.  v.  Wightman,  29  Gratt.  435,  26  Am.  Rep.  385,  holding  foreign  cor- 
poration, leasing  and  operating  railroad  of  domestic  corporation  in  State, 
cannot  remove  cause  to  Federal  courts. 

Where  statute  provided  that  person  against  whom  action  was  brought 
must  be  an  inhabitant  of  or  found  within  the  district  at  the  time  of  serving 
the  writ,  it  is  satisfied  if  the  defendant  is  a  corporation  doing  business  there 
at  the  time  of  commencement  of  the  suits. 

Approved  in  Commercial  Mutual  Accident  Co.  v.  Davis,  213  U.  S.  253, 
63  L  Ed.  786,  29  Sup.  Ct.  445,  upholding  service  of  process  upon  medical 
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representative  of  foreign  insurance  company,  who  had  authority  to  ad- 
just or  settle  loss;  Old  Wayne  Mut.  Life  Assn.  v.  McDonough,  204  U.  S. 
22,  51  L.  Ed.  351,  27  Sup.  Ct.  236,  in  suit  brought  in  Pennsylvania  court 
upon  contract  executed  in  Indiana,  service  of  process  upon  State  insur- 
ance commissioner  was  insufficient;  Bankers'  Surety  Co.  v.  Town  of 
Holly,  219  Fed.  102,  134  C.  C.  A.  536,  where  foreign  surety  company, 
after  withdrawing  from  State,  executed  bond  to  secure  performance  of 
a  contract,  providing  such  bond  should  be  given  by  company  authorized 
to  operate  in  State,  it  was  estopped  to  deny  it  was  doing  business 
therein ;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  179  Fed.  558,  foreign  cor- 
poration was  "found"  within  the  Federal  judicial  district,  when  process 
was  served  on  agent  designated  by  it  for  service  of  process;  Hill  v. 
Empire  State-Idaho  Mining  &  Developing  Co.,  156  Fed.  804,  where 
foreign  corporation  had  appointed  agent  upon  whom  process  could  be 
served,  service  could  be  made  upon  such  agent  after  corporation  had 
ceased  to  do  business  and  had  sold  its  property;  Gale  v.  Southern  Bldg. 
etc.  Assn.,  117  Fed.  735,  upholding  service  upon  corporation's  agent 
appointed  under  Code  Va.  1887,  §  1104 ;  United  States  v.  S.  P.  Shotter 
Co.,  110  Fed.  2,  holding  Circuit  Court  of  Alabama  without  jurisdiction 
of  corporation  defendant  chartered  in  West  Virginia  but  doing  business 
in  Alabama ;  Denver  etc.  R.  R.  Co.  v.  Roller,  100  Fed.  744,  41  C.  C.  A. 
22,  upholding  service  upon  general  agent  of  foreign  corporation  main- 
taining offices  within  State;  Barbour  v.  Paige  Hotel  Co.,  2  App.  D.  C. 
182,  184,  corporation  organized  under  laws  of  New  Jersey  for  the  pur- 
pose of  doing  business  in  District  of  Columbia  is  a  nonresident,  subject 
to  attachment  as  such ;  Weymouth  v.  Washington  etc.  R.  R.  Co.,  1  McAr. 
(D.  C.)  22,  where  Virginia  railroad  corporation  contracted  debt  in  State 
of  New  York,  court  there  obtained  jurisdiction  by  service  of  process 
on  its  secretary,  who  was  found  in  New  York;  W.  J.  Armstrong  Co. 
v.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  109,  151  N.  W.  918,  in  action 
arising  out  of  shipment  of  freight  from  point  in  Minnesota  to  New  York 
City,  summons  was  properly  served  in  soliciting  freight  agent  employed 
by  defendant  and  other  corporations  operating  connecting  lines ;  Sidway 
v.  Missouri  Land  etc.  Co.,  187  Mo.  673,  86  S.  W.  156,  where  foreign 
corporation  was  licensed  to  do  business  in  Missouri  and  there  main- 
tained office  and  process  agent,  it  was  not  nonresident  within  statute 
of  limitations;  Nelson  v.  Deming  Inv.  Co.,  21  Okl.  614,  96  Pac.  743, 
in  action  to  remove  cloud  from  land  situated  in  one  county,  service 
was  properly  had  upon  designated  agent  of  foreign  corporation  in 
another  county;  Baltimore  etc.  R.  Co.  v.  Allen,  58  W.  Va.  398,  112 
Am.  St.  Rep.  975,  3  L.  R.  A.  (N.  S.)  608,  52  S.  E.  469,  foreign  railroad 
corporation  operating  railroad  in  West  Virginia,  being  resident  of  State 
though  not  citizen  of  it,  may  be  proceeded  against  as  garnishee ;  Ex  parte 
Schollenberger,  96  U.  S.  375,  378,  24  L.  Ed.  854,  855,  holding,  in  action 
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against  foreign  insurance  companies,  that  it  is  sufficient  if  they  were 
found  in  district  at  time  of  commencement  of  action ;  Hat-Sweat  Mfg. 
Co.  t.  Davis  Sewing-Machine  Co.,  31  Fed.  296,  Blackburn  v.  Selma  etc. 
R.  R.  Co.,  2  Flipp.  535,  536,  Fed.  Cas.  1467,  Wotherspoon  v.  Mass.  Ben. 
Assn.,  38  Fed.  625,  Dinzy  v.  Illinois  Cent.  R.  Co.,  61  Fed.  51,  Williams 
v.  Empire  Transp.  Co.,  29  Fed.  Cas.  1364,  Hayden  v.  Androscoggin  Mills, 
1  Fed.  95,  Uphoff  v.  Chicago  etc.  Ry.  Co.,  5  Fed.  547,  Eaton  v.  St.  Louis 
etc.  Smelting  Co.,  2  McCrary,  365,  7  Fed.  141,  Robinson  v.  National 
Stock-Yard  Co.,  20  Blatchf.  514,  12  Fed.  362,  Mohr  v.  Insurance  Cos., 
12  Fed.  476,  and  Sayles  v.  Erie  Ry.  Co.,  21  Fed.  Cas.  605,  all  holding 
a  corporation  doing  business  in  a  State  is  "found"  there  within  the 
role;  Runkle  v.  Lamar  Ins.  Co.,  2  Fed.  12,  13,  holding  that  corporation 
which  has  consented  to  be  served  in  a  State  is  found  within  the  district 
in  which  the  State  is  situated ;  Miller  v.  Eastern  Oregon  Gold  Min.  Co., 
45  Fed.  347,  holding  foreign  corporation  may  be  an  "inhabitant'  of  an- 
other State  within  meaning  of  judiciary  act;  Gilbert  v.  New  Zealand 
Ins.  Co.,  49  Fed.  886,  15  L.  R.  A.  127,  holding  similarly. 

Corporations  of  one  State  may  exercise  their  f acidities  in  another  so  far 
and  on  such  terms  as  may  be  permitted  by  latter.  N 

Approved  in  Howard  v.  Gold  Reefs  of  Georgia,  102  Fed.  658,  holding 
corporation  transacting  business  within  State  not  rebutting  presumption 
raised  by  plaintiff's  pleading,  corporation  a  nonresident ;  Old  Wayne  etc. 
life  Assn.  v.  McDonough,  164  Ind.  326,  327,  73  N.  E.  705,  upholding 
Pennsylvania  statute  requiring  foreign  insurance  companies  to  designate 
insurance  commissioner  or  other  agent  for  service  of  process;  Brown- 
Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53  Ind.  App.  644,  100  N.  E. 
589,  Burns'  Ann.  Stats.  1908,  §§  4085,  4086,  prescribing  terms  upon 
which  a  foreign  corporation  may  do  business  in  Indiana,  does  not  de- 
prive snch  corporation  of  property  without  due  process  of  law ;  Fonda 
v.  British  American  Assur.  Co.,  9  Fed.  Cas.  354,  holding  State  may  re- 
quire appointment  of  agent  for  service  as  condition  precedent;  Com- 
monwealth v.  New  York  etc.  R.  Co.,  129  Pa.  St.  478,  15  Am.  St.  Rep. 
729, 18  Atl.  413,  holding  State  act  requiring  corporations  to  deduct  taxes 
in  certain  cases  applicable  to  foreign  corporations;  Insurance  Co.  of 
North  America  v.  Commonwealth,  87  Pa.  St.  182,  30  Am.  Rep.  354,  dis- 
cussing State  power  of  taxation  of  foreign  corporation. 

Where  defect  in  declaration  is  one  of  form,  not  of  substance,  it  can- 
not be  reached  by  subsequent  demurrer  to  replication. 

Approved  in  Park  Bros.  &  Co.  v.  Kelly  Axe  Mfg.  Co.,  49  Fed.  622, 
1 C  C.  A.  395,  following  rule ; 

Plea  In  bar  waives  all  pleas  and  right  to  plead  In  abatement. 
Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  by  films 
answer  to  petition  of  creditors,  bankrupt  waived  any  error  in  prior  order 
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overruling  his  demurrer;  City  of  Charlotte  v.  Atlantic  Bitulithic  Co., 
228  Fed.  464,  in  action  upon  contract  for  street  paving,  fact  that  there 
was  no  acceptance  of  work  was  waived  by  denying  liability  and  going 
to  trial  without  setting  up  such  defense  by  plea  in  abatement ;  City  of 
Harper  v.  Daniels,  211  Fed.  64,  129  C.  C.  A.  242,  where  exception  was 
taken  to  ruling  on  demurrer,  such  ruling  was  not  waived  by  answering; 
McFadden  v.  Heisen,  150  Fed.  570,  80  C.  C.  A.  370,  agreement  to  dis- 
miss pending  suit  made  out  of  court  is  waived  by  answering  on  merits 
amended  bill  filed  thereafter;  Cuthbert  v.  Galloway,  35  Fed.  468,  hold- 
ing plea  to  the  merits  waives  plea  to  the  jurisdiction ;  Cruzen  v.  McKaig, 
57  Md.  459,  to  same  effect;  Provisional  Municipality  v.  Lehman,  57  Fed. 
330,  6  C.  C.  A.  349,  holding,  where  party  desires  \o  bring  up  judgment 
on  demurrer  for  review,  he  must  stand  by  the  demurrer  and  not  plead 
over  in  bar;  dissenting  opinion  in  Tise  v.  Shaw,  68  Md.  9,  11  Atl.  583, 
arguing  plea  of  infancy  in  suspension  of  action  is  waived  by  plea  in  bar. 

Where  the  several  coupons  of  a  traveler's  ticket  confine  each  company's 
liability  to  the  portion  of  the  route  covered  by  the  coupon,  and  entire  route 
is  owned  by  one  corporation,  though  operating  as  two,  the  limitation  is  in- 
effective. 

Approved  in  Walker  v.  Price,  9  Kan.  App.  726,  59  Pac.  1105,  time  limi- 
tations or  conditions  stamped  on  general  ticket  are  not  binding  on 
passenger  unless  his  attention  is  called  to  them;  Pouilin  v.  Canadian 
Pacific  Ry.  Co.,  47  Fed.  859,  as  between  company  and  passenger,  ticket 
is  not  regarded  as  conclusive  evidence  of  the  contract,  but  as  a  mere 
token  of  voucher  to  the  carrier's  servants,  who  have  conduct  of  the 
train  that  the  holder  has  paid  his  fare. 

Power  of  common  carrier  to  limit  liability  by  notice.    Note,  62 
Am.  Dec.  129. 

Common  carrier's  power  to  limit  liability  by  express  agreement. 
Note,  62  Am.  Dec.  130. 

Liability  of  passenger  carrier  selling  through  ticket  for  wrongful 
acts  or  omissions  of  connecting  carriers.    Note,  3  Ann.  Caa.  7. 

If  a  corporation  appear  and  defend  in  a  foreign  State,  it  is  bound  by 
the  judgment. 

Approved  in  Gray  v.  Quicksilver  Min.  Co.,  10  Sawy.  263,  21  Fed. 
289,  holding  corporation  by  appearing  waives  question  of  jurisdiction; 
Blackburn  v.  Selma  etc.  R.  R.  Co.,  2  Flipp.  535,  536,  Fed.  Cas.  1467, 
holding  foreign  corporation,  by  filing  answer,  waives  right  to  be  sued 
only  in  the  districts  of  the  State  creating  it. 

Service  of  process  on  foreign  corporations.    Note,  66  Am.  Dec 
121. 
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Service  of  process  constituting  due  process  of  law.  Note,  50 
L.  R.  A.  689,  591. 

Who  may  be  served  with  process  in  suit  against  foreign  corpora- 
tion.   Note,  28  L.  R.  A.  501. 

Jurisdiction  to  wind  up  foreign  corporation.  Note,  7  E.  R.  0.  690, 
691. 

12  WalL  86-102,  20  L.  Ed.  270,  FRENCH  v.  SHOEMAKER. 

Decree  is  final  and  appealable  where  It  conclusively  settles  all  legal 
rights  of  parties  involved  in  the  pleadings. 

Approved  in  Vicksburg  Waterworks  Co.  v.  Mayor  etc.  of  Vicksburg, 
153  Fed.  121,  82  C.  C.  A.  250,  order  modifying  a  temporary  restraining 
order  but  not  determining  cause  on  merits  was  not  a  final  appealable 
decree;  Halsted  v.  Forest  Hill  Co.,  109  Fed.  822,  holding  master's  report 
fixing  amount  and  priority  of  claims  and  ordering  distribution  final; 
Stout  v.  Stout,  104  Va.  484,  51  S.  E.  834,  decree  in  suit  to  construe  will 
striking  cause  from  docket  with  leave  to  reinstate  it  and  seek  proper  re- 
lief at  foot  of  decree  is  final ;  Tuttle  v.  Clafiin,  66  Fed.  8, 13  C.  C.  A.  281, 
holding  decree  final  which  awarded  damages,  unless  one  party  should 
elect  to  refer  matter  to  master  within  sixty  days  for  further  proofs; 
Andrews  v.  National  Foundry  etc.  Works,  73  Fed.  518,  19  C.  C.  A. 
548,  holding  decree  final  in  creditors '  suit  adjudging  liens,  etc. ;  Stand- 
ard Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  772,  22  C.  C.  A.  549, 
decree  adjudging  validity  of  patent  and  granting  injunction  against  in- 
fringement is  final;  Holland  v.  State,  15  Fla.  551,  applying  rule  to 
judgment  sustaining  general  demurrer  to  answer. 

Final  and  interlocutory  judgments  and  decrees.  Note,  60  Am.  Dec 
427. 

It  seems  that  after  allowance  of  appeal,  question  of  sufficiency  of  super- 
sedeas bond  becomes  cognizable  in  Supreme  Court. 

Approved  in  Shelby  Steel  Tube  Co.  v.  Delaware  Seamless  Tube  Co., 
161  Fed.  800,  where,  on  appeal  to  Circuit  Court  of  Appeals,  lower  court 
lias  accepted  appeal  bond  and  made  it  supersedeas,  it  has  no  power 
after  appeal  is  perfected,  to  suspend  operation  of  bond ;  Bradley  v.  Gait, 
5  Mackey  (D.  C),  323,  7  Mackey  (D.  C),  617,  on  appeal  to  United 
States  Supreme  Court,  after  supersedeas  bond  has  been  accepted,  juris- 
diction of  lower  court  is  exhausted ;  Morrin  v.  Lawer,  91  Fed.  694,  when 
appeal  is  perfected,  substitution  must  be  made  in  appellate  court; 
Richardson  v.  Richardson,  82  Mich.  307,  46  N.  W.  671,  the  court  taking 
a  new  supersedeas  bond  in  the  appellate  court ;  Rose  v.  Richmond  Min. 
Co.,  17  Nev.  77,  27  Pac.  1118,  holding,  in  any  event,  supersedeas  bond 
should  be  ample. 
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Denied  in  Jerome  v.  McCarter,  21  Wall.  31,  22  L.  Ed.  517,  holding  dis- 
cretion of  lower  judge  will  not  be  interfered  with  by  Supreme  Court. 

Power  to  Issue  supersedeas  to  a  decree  in  a  subordinate  court  does  not 
exist  in  Supreme  Court,  where  appeal  was  not  taken  and  proper  bond  filed 
within  ten  days  from  date  of  decree. 

Approved  in  New  England  R.  R.  v.  Hyde,  101  Fed.  400,  41  C.  C.  A. 
404,  refusing  writ,  writ  and  bond  not  filed  within  sixty  days  from  entry 
of  judgment;  First  Nat.  Bank  v.  McAndrews,  7  Mont.  438,  17  Pac.  556, 
following  rule ;  Kitchen  v.  Randolph,  93  U.'  S.  89,  23  L.  Ed.  811,  review- 
ing history  of  supersedeas  statutes;  Bond  v.  South  Carolina  Ry.  Co.,  55 
Fed.  188,  refusing  to  postpone  foreclosure  sale  where  no  supersedeas 
bond  had  been  given  on  appeal  from  decree  of  foreclosure. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.     Note,  10  Ann.  Gas.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
*  Supreme  Court  for  review.    Note,  66  L.  R.  A.  862. 

Where  matter  in  controversy  was  possession  of  railroad,  interest  of  de- 
fendant in  which  had  been  pledged  as  security  for  five  thousand  dollars, 
upon  decree  for  complainant,  supersedeas  bond  for  five  hundred  dollars  is 
not  necessarily  insufficient. 

Approved  in  Kountze  v.  Omaha  Hotel  Co.,  107  U.  S.  389,  27  L.  Ed. 
613,  2  Sup.  Ct.  921,  holding,  upon  appeal  from  decree  of  foreclosure, 
supersedeas  only  covers  waste  and  deterioration  of  mortgaged  property. 

Appeal  from  a  decree  enjoining  defendant  from  certain  proceeding  will 
not  prevent  the  courts  ordering  defendant  to  desist  from  another  suit  in 
another  Federal  court,  even  though  there  has  been  given  an  indemnity 
bond  on  the  appeal  and  there  are  new  parties  in  the  second  suit. 

Approved  in  May  v.  Printup,  59  Ga.  135,  following  rule;  Ex  parte 
Dunn,  6  Sup.  Ct.  309,  discussing  effect  of  writ  of  error  as  stay  of 
proceedings. 

12  Wall.  102-121,  20  L.  Ed.  281,  FOWLER  v.  RATHBONES. 

Where  several  parties  are  engaged  in  same  sea  risk,  and  one,  in  a 
moment  of  imminent  peril,  makes  a  sacrifice  to  avoid  impending  danger, 
or  incurs  extraordinary  expenses  to  promote  safety  of  all,  the  sacrifice  and 
expenses  must  be  assessed  proportionately  upon  the  interests  which  were 
exposed  and  saved. 

Approved  in  Hobson  v.  Lord,  92  U.  S.  400,  23  L,  Ed.  616,  holding  tho 
greater  and  more  imminent  the  peril,  the  more  meritorious  the  claim; 
Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed.  675,  holding  propeller  which 
cuts  loose  its  tow  in  time  of  peril  must  contribute  by  general  average; 
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Northwest  Transp.  Co.  v.  Continental  Ins.  Co.,  24  Fed.  174,  holding 
damage  from  voluntary  stranding  recoverable  under  policy  of  insurance 
against  loss  and  general  average;  The  L'Amerique,  35  Fed.  841,  holding 
expense  of  unloading  cargo  of  stranded  vessel  is  subject  of  general 
average;  Northwest  Transp.  Co.  v.  Boston  etc.  Ins.  Co.,  41  Fed.  805,  al- 
lowing general  average  where  damage  resulted  from  storm  which  arose 
after  vessel  had  stranded;  The  Roanoke,  46  Fed.  299,  holding  damage 
by  water  poured  on  cargo  to  extinguish  fire  is  subject  of  general 
average. 

Distinguished  in  Ralli  v.  Troop,  157  U.  S.  395,  39  L.  Ed.  747,  15  Sup. 
Ct.  660,  holding  scuttling  of  vessel  by  port  wardens  in  port  to  prevent 
her  burning,  is  not  case  for  general  average;  Shoe  v.  Low  Moor  Iron 
Co.,  46  Fed.  128,  no  general  average  is  permitted  where  voluntary 
stranding  is  no  benefit  to  either' vessel  or  cargo;  Emery  v.  Huntington, 
109  Mass.  436,  12  Am.  Rep.  730,  holding  expenses  for  repairs  occasioned 
by  collision,  made  intentionally,  to  avoid  collision  in  a  different  part  of 
the  vessel,  are  not  properly  subject  of  general  average*. 

Necessity   for  voluntary  sacrifice  necessary  for  general   average. 
Note,  14  Am.  Dec.  613,  614. 

What  constitutes  a  general  average  loss.     Note,  14  E.  R.  C.  383. 

Requisites  to  ship  owner's  right  to  average  contribution.    Note, 
24  E.  R.  0.  426. 

Repairs  rendered  necessary  to  the  vessel  by  the  ordinary  perils  of 
navigation,  to  enable  her  to  prosecute  her  voyage  to  her  port  of  destination, 
most  be  borne  by  the  owners. 

Approved  in  Hobson  v.  Lord,  92  U.  S.  407,  23  L.  Ed.  619,  allowing 
services  of  crew  in  general  average. 

Where  a  general  average  bond  made  certain  provisions  relating  to  ad- 
justment, jury  may  be  instructed  to  render  verdict  for  plaintiff  if  they  find 
adjustment  to  have  been  according  to  those  provisions. 

Approved  in  Norwich  &  N.  Y.  etc.  Co.  v.  Insurance  Co.  of  North 
America,  118  Fed.  309,  311,  holding  damage  due  to  attempted  salvage 
subject  for  general  average;  Conrad  v.  De  Montcourt,  138  Mo.  323,  39 
S.  W.  808,  arguendo. 

12  Wall.  121-129,  20  L.  Ed.  279,  NOONAN  v.  BRADLEY. 

Supreme  Court  possesses  no  power  to  review  its  own  final  judgments 
or  decrees  at  a  term  subsequent  to  the  term  when  rendered. 

Approved  in  Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  R.  Co.,  184  U.  S. 
92,  46  L.  Ed.  447,  22  Sup.  Ct.  306,  refusing  to  disturb  finding  of  Circuit 
and  Circuit  Court  of  Appeals  that  structures  did'  not  extend  beyond 
navigable  point;  Omaha  Electric  Light  &  Power  Co.  v.  Omaha,  216  Fed. 
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854,  133  C.  C.  A.  52,  applying  rule  where  mandate  of  Circuit  Court  of 
Appeals  was  stayed  to  await  directions  of  Supreme  Court  in  regard 
to  decree ;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  discussing  rule 
on  application  for  writ  of  mandamus  to  compel  judge  to  allow  redemp- 
tion of  certain  tracts  of  land ;  Tyler  v.  Magwire,  17  Wall.  285,  21  L.  Ed. 
584,  holding  jurisdictional  question  cannot  be  raised  after  case  has  been 
decided  and  cause  remanded  to  State  Supreme  Court  for  final  judgment ; 
Ex  parte  Friday,  43  Fed.  918,  a  sentence  given  at  one  term  cannot  be 
set  aside  and  a  more  severe  one  imposed  at  a  subsequent  term;  Klever 
v.  Seawall,  65  Fed.  378,  12  C.  C.  A.  653,  rule  applies  to  Circuit  Court; 
Hart  v.  Stribling,  25  Fla.  445,  6  South.  456,  whatever  has  been  decided 
upon  appeal  cannot  be  re-examined  upon  subsequent  appeal  between 
the  same  parties;  Goodrich  v.  Wilson,  135  Mass.  33,  upon  motion  to 
affirm  in  accordance  with  mandate  of  Supreme  Court,  question  of  effect 
of  intermediate  insolvency  may  not  be  tried. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

Where  judgment  has  been  rendered  on  appeal,  it  cannot  be  attacked 
after  lapse  of  nine  terms  by  a  motion  to  certify  that  the  appeal  had  abated 
before  the  rendition. 

Approved  in  dissenting  opinion  in  The  Legal-Tender  Cases,  12  Wall. 
603,  20  L.  Ed.  329,  stating  rule  is  well  settled;  dissenting  opinion  in 
Ex  parte  Lange,  18  Wall.  192,  21  L.  Ed.  884,  judgment  may  be  modified 
or  stricken  until  call  of  next  succeeding  term;  dissenting  opinion  in 
Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  143,  24  L.  Ed.  403,  after  expiration  of 
term  court  below  cannot  supply  a  special  finding  of  facts;  Edwards  v. 
Elliott,  21  Wall.  552,  22  L.  E<L  490,  Gaines  v.  Rugg,  148  U.  S.  242,  37 
L.  Ed.  437,  13  Sup.  Ct.  616,  both  arguendo. 

Power  of  appellate  court  after  remittitur.    Note,  21  Am.  Dec  119. 

Jurisdiction  of  appellate  court  after  remand.    Note,  11  Ann.  Oa*. 

866. 
Conclusiveness    of    prior    decisions    on    subsequent    appeals.    34 

L.  R.  A.  329,  334. 

12  Wall.   130-136,   20  L.   Ed.  249,  NEW  ORLEANS   ETC.   MAIL  00.   ▼. 
FLANDERS. 

No  one  but  an  appellant  can  be  heard  in  the  appellate  court  for  re- 
versal of  a  decree. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  194  U.  S.  621,  48 
L.  Ed.  1153,  24  Sup.  Ct.  784,  cross-appeal  to  review  only  non-Federal 
questions  decided  against  defendant  may  be  taken  directly  to  Supremo 


381  NOTES  ON  U.  S.  REPORTS.        12  Wall.  13&-150 

Court,  where  Circuit  Court's  jurisdiction  invoked  because  of  constitu- 
tional grounds  and  of  diverse  citizenship. 

Where  court  discovers  that  it  has  no  jurisdiction  in  an  action,  it  may 
let  aside  orders  Improperly  made  before  the  discovery. 

Approved  in  Mayo  v.  Dockery,  108  Fed.  900,  refusing  to  dismiss  until 
jurisdiction  determined  State  court  proceeding  to  judgment  after  order 
remanding  cause  set  aside;  United  States  v.  Green,  8  Mackey  (D.  C.)> 
238,  discussing  jurisdiction  of  police  court  over  violation  of  act  to  pre- 
vent sale  of  lottery  tickets ;  Stickney  v.  Wilt,  23  Wall.  162,  28  L.  Ed. 
54,  holding  want  of  jurisdiction  in  appellate  court  to  hear  on  the  merits 
may  not  prevent  it  from  correcting  an  erroneous  decree  of  the  Circuit 
Court;  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  376,  377,  25  L.  Ed. 
204,  205,  holding  want  of  jurisdiction  of  court  below  will  not  defeat 
jurisdiction  on  appeal  to  review  that  error;  In  re  Haynes,  30  Fed.  770, 
to  point  that  where  court  has  no  jurisdiction  its  judgments  are  mere 
nullities;  The  John  C.  Sweeney,  55  Fed.  541,  arguendo. 

Distinguished  in  Burdett  v.  Doty,  38  Fed.  491,  holding  where  court 
bad  no  jurisdiction  and  writ  of  replevin  had  been  inadvertently  issued 
and  executed  the  court  could  not,  on  dismissing  the  proceeding,  compel 
the  return  of  the  property. 

12  WalL  136-142,  20  L.  Ed.  278,  THE  EUTAW. 
Not  cited. 

12  Wall  142-150,  20  L.  Ed.  260,  BIGLEB  v.  WALLER. 

Where  a  party  dies  before  appeal  is  allowed  and  prosecuted,  suit  should 
be  revived  in  lower  court  and  citation  addressed  to  proper  party  of  record 
it  that  time. 

Approved  in  Morrin  v.  Lawler,  91  Fed.  694,  holding  after  appeal 
perfect  substitution  should  be  made  in  appellate  court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  844,  860. 

Citation  may  be  made  upon  the  attorney  of  record  of  the  proper  party. 
Approved  in  Martin  v.  Burford,  176  Fed.  555,  100  C.  C.  A.  159,  where 
service  of  citation  was  improperly  made  by  mail,  new  citation  was 
directed  to  be  issued  and  properly  served. 

Admission  of  service  by  attorney  as  counsel  for  defendants  of  a  cita- 
tion improperly  addressed  to  original  party  instead  of  his  substituted  ad- 
ministrator waives  the  irregularity. 

Approved  in  MTadden  v.  Mountain  View  Min.  etc.  Co.,  97  Fed.  672, 
38  C.  C.  A.  354,  holding  citation  issued  irregularly  after  Seattle  term, 
returnable  in  San  Francisco,  waived  by  stipulation  of  counsel. 
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Distinguished  in  Tripp  v.  Santa  Rosa  etc.  R.  Co.,  144  U.  S.  129,  36 
L.  Ed.  372,  12  Sup.  Ct.  656,  holding  service  of  citation  is  not  waived 
when  not  made  personally  but  by  mail. 

Requirement  or  permission  of  new  or  additional  appeal  or  super- 
sedeas bond  in  appellate  court.    Note,  10  Ann.  Caa.  804. 

Where  bond  on  appeal  is  given  to  deceased  party  instead  of  his  ad- 
ministrator, leave  may  be  granted  in  Supreme  Court  to  file  new  bond  in 
regular  form. 

Distinguished  in  Vaill  v.  Town  Council  of  New  Shoreham,  18  R.  I. 
410,  28  Atl.  345,  holding  appeal  bond  must  follow  statute  where  con- 
stituting a  jurisdictional  prerequisite. 

Miscellaneous.  Cited  in  First  Nat.  Bank  v.  McAndrews,  7  Mont.  438, 
17  Pac.  556 ;  Kitchen  v.  Randolph,  93  U.  S.  89,  23  L.  Ed.  811 ;  Ex  parte 
Dunn,  6  S.  C.  309. 

12  Wall.  150-159,  20  L.  Ed.  262,  BAKER  v.  MORTON. 

On  admission  of  a  territory,  cases  pending  in  territorial  courts  of  a 
Federal  character  are  transferred  to  Federal  courts.  Others  are  transferred 
to  the  new  State  courts.  Cases  of  concurrent  jurisdiction  may  be  trans- 
ferred to  either  by  the  party  possessing  the  option  under  the  existing  laws. 

Approved  in  Higgins  v.  Brown,  20  Okl.  413,  1  Okl.  Cr.  88,  94  Pac.  725, 
where  indictment  for  murder  was  pending  in  United  States  court  for 
Northern  District  of  Indian  Territory,  on  admission  of  State  into  Union, 
District  Court  of  State  could  take  jurisdiction  as  its  successor;  Glaspell 
v.  Northern  Pacific  R.  R.  Co.,  144  U.  S.  218,  36  L.  Ed.  412,  12  Sup.  Ct. 
596,  holding  renewal  of  motion  for  new  trial  should  have  been  made  in 
State  court  after  admission  of  North  Dakota;  Koenigsberger  v.  Rich- 
mond etc.  Min.  Co.,  158  U.  S.  48,  39  L.  Ed.  892,  15  Sup.  Ct.  754,  Dome 
v.  Richmond  Silver  Min.  Co.,  43  Fed.  693,  and  Dome  v.  Richmond  Silver 
Min.  Co.,  1  S.  D.  24,  44  N.  W.  1023,  holding  after  admission  of  South 
Dakota  Federal  court  has  jurisdiction  of  case  pending  on  appeal 
between  citizens  of  different  States. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  436. 

Where  a  party  had  pre-emption  title  to  public  land,  a  deed  executed 
by  him  under  threats  of  murder  is  void  for  duress,  and  will  be  canceled 
although  a  lien  on  the  land  is  claimed  by  judgment  against  the  grantee. 

Approved  in  Snyder  v.  Martin,  17  W.  Va.  300,  41  Am.  Rep.  672, 
holding  purchaser  of  land  by  parol  in  possession  will  be  protected  in 
equity  against  subsequent  judgment  creditor  of  vendor. 
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Actual  violence  Is  not  necessary  to  constitute  duress.  Moral  compul- 
sion by  threats  of  Injury  by  Imprisonment,  etc.,  is  sufficient  to  Invalidate 
s  contract. 

Approved  in  Burnes  v.  Burnes,  132  Fed.  493,  where  surviving  partner 
threatened  to  administer  estate  as  survivor  unless  corporation  formed 
and  stock  divided  between  heirs,  there  was  no  duress;  Jordan  v. 
Beecher,  143  Ga.  147,  L.  R.  A.  1915D,  1122,  84  S.  E.  551,  applying  rule 
in  action  for  cancellation  of  deed  where  criminal  proceedings  against 
husband  induced  wife  to  convey  to  husband  's  creditor ;  First  Nat.  Bank 
v.  Sargent,  65  Neb.  601,  59  L.  R.  A.  296,  91  N.  W.  597,  upholding  in- 
struction defining  duress;  Fountain  v.  Bigham,  235  Pa.  46,  Ann.  Cas. 
1913D,  1185,  84  Atl.  135,  in  action  on  bond,  threat  of  lawful  imprison- 
ment is  not  duress  unless  made  for  an  unlawful  purpose ;  Price  v.  Bank 
of  Poynette,  144  Wis.  201,  128  N.  W.  899,  applying  rule  in  action  to 
recover  value  of  personal  property  where  bill  of  sale  was  signed  under 
threats ;  Hartford  Fire  Ins.  Co.  v.  Kirkpatrick,  111  Ala.  467,  20  South. 
664,  holding  settlement  of  claim  under  policy,  procured  by  threats  of 
imprisonment,  void;  Kennedy  v.  Roberts,  105  Iowa,  528,  75  N.  W.  365, 
refusing  recovery  on  note  procured  by  threats  of  arrest ;  Hatch  v.  Bar- 
rett, 34  Kan.  235,  8  Pac.  137,  holding  note  procured  by  duress  void  in 
hands  of  bona  fide  holder;  Tillman  v.  Ryan,  168  Pa.  St.  492,  32  Atl.  90, 
granting  recovery  of  money  obtained  by  arrest  of  party. 

Distinguished  in  United  States  v.  Huckabee,  16  Wall.  432,  21  L.  Ed. 
464,  holding  no  duress  in  sale  of  iron  works  to  Confederacy  after  con- 
sultation and  refusing  recovery  for  seizure ;  Mason  v.  United  States,  17 
Wall.  74,  21  L.  Ed.  566,  holding  change  in  contract  for  muskets,  by 
government,  without  duress,  and  refusing  recovery;  Wood  v.  Craft,  85 
Ala.  263,  4  South.  650,  refusing  to  set  aside  conveyance  for  duress  by 
third  party  where  price  was  adequate,  deed  duly  acknowledged,  etc. 

Contracts   procured   by   threats   to   prosecute   relative.    Note,    26 
L.  R.  A.  52. 

Judgments  were  not  liens  at  common  law,  bet  by  United  States  statutes 
Judgments  of  Federal  courts  have  the  same  effect  as  judgments  of  State 
courts  in  the  respective  Federal  districts. 

Approved  in  Cooke  v.  Avery,  147  U.  S.  387,  87  L.  Ed.  213,  13  Sup.  Ct. 
345,  holding  Federal  court  has  jurisdiction  to  try  title  to  land,  resting 
on  validity  of  lien  acquired  by  judgment  of  Federal  court;  Thompson 
v.  Avery,  11  Utah,  234,  39  Pac.  835,  holding  judgment  of  fine  in  criminal 
action  recovered  by  United  States  creates  a  lien,  subject  to  statute  of 
limitations. 

Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  469. 
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Judgment  liens  confer  a  right  to  levy  on  land  to  the  exclusion  of  other 
adverse  interests  subsequently  acquired,  but  constitute  no  property  or  right 
in  the  land  itself. 

Approved  in  United  States  v.  Merriam,  161  Fed.  306,  88  C.  C.  A.  349, 
under  eminent  domain  statutes  of  Hawaii,  judgment  of  condemnation 
must  be  filed  and  recorded  before  property  vests  in  plaintiff;  Hunter  v. 
State  Bank,  65  Fla.  206,  61  South.  499,  where  record  showed  beneficial 
interest  in  judgment  debtor  when  in  fact  he  only  had  qualified  interest, 
those  having  beneficial  interest  not  of  record  were  estopped  from  as- 
serting it ;  Meier  v.  Kelly,  22  Or.  139,  29  Pac.  267,  holding  lien  attaches 
only  to  actual  interest  of  judgment  debtor  in  land,  and  determining 
rights  in  land;  Borst  v.  Nalle,  28  Gratt.  433,  holding  land  transferred 
to  agent  to  facilitate  sale  not  liable  for  agent's  debts. 

Estates  and  interests  affected  by  judgment  lien.    Note,  93  Am.  Dec. 
347. 

Estates  and  interests  to  which  judgment  liens  attach.    Note,  117 
Am.  St.  Rep.  777. 

Rights   and   position   of   third   parties  in   firm    realty.    Note,   28 
L.  R.  A.  168. 

12  Wall.  159-162,  20  L.  Ed.  259,  MTLLEE  y.  THE  STATE. 

Quo  warranto  to  try  title  of  railroad  directors  brought  in  name  of 
State  will  not  be  advanced  on  Supreme  Court  calendar,  under  statute  of 
1870  giving  preference  to  causes  wherein  a  State  is  a  party. 

Approved  in  Spratt  v.  City  of  Jacksonville,  29  Fla.  178,  10  South.  735, 
refusing  to  advance  a  case  not  within  the  provisions  of  the  court  rules. 

12  Wall.  163-164,  20  L.  Ed.  260,  WARD  ▼.  MARYLAND. 

On  error  to  State  court  after  conviction  for  trading  without  a  license 
where  party  is  not  in  jail,  cause  will  not  be  advanced  on  Supreme  Court 
calendar,  under  statute  of  1870  or  thirtieth  rule  of  court,  on  motion  of  plain- 
tiff in  error. 

Approved  in  Miller  v.  Texas,  153  U.  S.  539,  38  L.  Ed.  814,  14  Sup. 
Ct.  876,  dismissing  writ  of  error  where  Federal  question  was  first  raised 
on  motion  for  rehearing  in  appellate  State  court. 

State  discrimination  against  citizens  of  other  States  in  commercial 
transactions,  violates  rights  of  equal  privileges  and  immunities. 

Approved  in  dissenting  opinion  in  Ex  parte  Gemmill,  20  Idaho,  744, 
Ann.  Cas.  1918A,  76,  41  L.  R.  A.  (N.  S.)  711,  119  Pac.  303,  majority 
upholding  constitutionality  of  sections  1475  and  1476,  Revised  Codes, 
requiring  State  and  county  printing  done  within  State  and  county  where 
required  for  use. 
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Miscellaneous.  Cited  in  Howe  Machine  Co.  v.  Gage,  100  U.  S.  678, 
679,  25  L.  EcL  755,  756,  Range  Co.  v.  Carver,  118  N.  C.  335,  24  S.  E. 
354,  and  Miller  v.  Texas,  153  U.  S.  539,  38  L.  Ed.  814,  14  Sup.  Ct.  876, 
all  holding  State  tax  on  all  peddlers  valid. 

12  Wall  164-166,  20  L.  Ed.  364,  PEOVXDENOE- WASHINGTON  INS.  00.  V. 


Effect  of  misrepresentation  in  proofs  of  loss  furnished  under  fire 
insurance  policy.    Note,  Ann.  Oaa.  1916A,  453,  455. 

Insurance — Effect  of  false  swearing  in  proofs  of  loss.  Note,  32 
L.  R.  A.  (N.  S.)  456. 

12  Wall.  167-173,  20  L.  Ed.  382,  THE  STEAMER  SYRACUSE. 

Towboat  Is  liable  for  a  collision  caused  by  its  negligence  although  by 
special  agreement  a  canal-boat  is  being  towed  at  her  own  risk. 

Approved  in  Jhe  Oceanica,  144  Fed.  305,  following  rule ;  The  W.  G. 
Mason,  142  Fed.  913,  74  C.  C.  A.  83,  where  two  tugs  belonging  to  same 
owner  were  towing  steamer  under  contract  with  such  owner,  and  master 
of  leader  directed  ship's  movements,  rear  tug,  whose  movements  con- 
trolled by  own  master,  not  liable  in  rem  for  stranding  of  tow  through 
fault  of  leader;  Cotton  v.  Almy,  141  Fed.  362,  72  C.  C.  A.  506,  where 
lessees  of  houseboat  at  termination  of  lease  undertook  to  deliver  it  at 
port  other  than  named  in  lease  at  owner's  request,  they  are  liable  for 
negligent  towing;  Winslow  v.  Thompson,  134  Fed.  549,  550,  551,  67 
C.  C.  A.  470,  holding  acts  of  tugs  in  attempting  to  pull  grounded  vessel 
over  bar  negligence  for  which  consignee  who  employed  them  was  liable ; 
The  Somers  N.  Smith,  120  Fed.  576,  holding  tug  not  relieved  even  by 
agreement  for  consequences  of  failure  to  use  reasonable  care;  In  re 
Moran,  120  Fed.  558,  holding  agreement  to  tow  without  risk  not  ex- 
empting tugboat  from  liability  for  negligence;  The  Alabama,  114  Fed. 
218,  holding  towboat  liable,  sheering  towed  barge  across  channel  in 
path  of  outgoing  steamer ;  dissenting  opinion  in  The  Oceanica,  170  Fed. 
896,  96  C.  C.  A.  69,  majority  holding  special  agreement  Between  tug 
and  tow  that  latter  should  be  towed  at  her  own  risk  released  tug  from 
liability  for  negligence  resulting  in  injury  to  tow;  Compania  de  Navi- 
gacion  la  Flecha  v.  Brauer,  168  U.  S.  120,  42  L.  Ed.  406,  18  Sup.  Ct. 
16,  holding  steamship  company  liable  for  negligent  loss  of  cattle  not- 
withstanding exemption  by  bill  of  lading;  The  John  G.  Stevens,  170 
U.  S.  126,  42  L.  Ed.  974,  18  Sup.  Ct.  549,  applying  rule  and  enforcing 
lien  for  damages ;  Deems  v.  Albany  &  Canal  Line,  14  Blatchf .  478,  Fed. 
Cas.  3736,  applying  rule;  The  James  Jackson,  9  Fed.  616,  holding  tug 
liable  for  negligent  loss  of  oil  barge  by  fire;  The  American  Eagle,  54 

VII— 25 


12  Wall.  164-173        NOTES  ON  U.  S.  REPORTS.  386 

Fed.  1013,  holding  tug  liable  for  loss  of  tow  negligently  tied  np  to  dock 
during  night. 

Distinguished  in  The  Oceanica,  170  Fed.  895,  96  C.  C.  A.  69,  special 
agreement  between  tng  and  tow  that  latter  should  be  towed  at  her  own 
risk  releases  tug  from  liability  for  its  own  negligence  resulting  in  injury 
to  tow;  M'Cormick  v.  Shippy,  119  Fed.  230,  "holding  stipulation  throw- 
ing risk  occurring  through  master's  negligence  on  owner  instead 
of  charterer  valid. 

Liability  of  vessels  and  owners  for  injuries  caused  by  a  collision. 
Note,  45  Am.  Dec.  56. 

Although  the  law  has  not  Imposed  en  a  towboat  the  obligations  of  a 
common  carrier,  it  does  require  care,  caution  and  maritime  skill. 

Approved  in  The  Hardy,  229  Fed.  986,  where  steamer  undertook  to 
tow  barge,  which  was  lost  through  parting  of  hawser,  tow  failed  to 
prove  loss  resulted  from  negligence  of  tug;  The  Defender,  208  Fed.  839, 
where  tow  ran  aground  on  bank  of  river,  tug  responsible  for  her  strand- 
ing on  opposite  bank  caused  by  manner  in  which  she  was  pulled ;  Con- 
solidated Coal  Co.  v.  Knickerbocker  Steam  Towage  Co.,  200  Fed.  844, 
towing  company  was  negligent  in  undertaking  towage  of  loaded  coal 
barge  through  river  where  dredger  had  been  at  work ;  The  Teddy  Roose- 
velt, 192  Fed.  999,  launch  liable  for  injury  to  scow  rigged  as  pile-driver 
which  was  tied  to  wharf  at  unsafe  place,  when  it  was  impossible  to  pro- 
ceed farther;  The  E.  V.  McCaulley,  189  Fed.  829,  in  libel  for  loss  of 
cargo,  tug  was  liable  for  navigating  to  place  of  danger  instead  of  safety 
where  it  was  necessary  to  seek  shelter  from  storm;  The  Blue  Bell,  189 
Fed.  827,  tug  was  not  liable  for  loss  of  part  of  raft  which  broke  loose 
in  the  night  owing  .to  manner  in  which  it  was  constructed;  Southern 
Towing  Co.  v.  Egan,  184  Fed.  277,  278,  106  C.  C.  A.  417,  tug  which 
undertook  heavy  tow,  was  reckless  in  failing  to  seek  harbor  under  the 
circumstances;  J.  T.  Morgan  Lumber  Co.  v.  West  Kentucky  Coal  Co., 
181  Fed.  274,  loss  should  be  divided  where  evidence  showed  tugs  were 
negligent  but  tow  owners  were  also  in  fault;  The  Britannia,  148  Fed. 
499,  holding  tug  liable  for  loss  of  scows  where  it  had  but  one  hawser 
which  parted  three  times;  The  Naos,  144  Fed.  296,  where  charterer  em- 
ployed tug  to  tow  vessel  and  detained  tow  until  full  tide,  both  charterer 
and  tug  liable  for  grounding  of  tow;  Alaska  Coml.  Co.  v.  Williams,  128 
Fed.  366,  63  C.  C.  A.  92,  holding  steamer  acting  as  tug  liable  for  loss 
of  tow  due  to  failure  of  former  to  return  to  aid  of  tow  after  line  parted ; 
The  Temple  Emery,  122  Fed.  181,  182,  holding  capsizing  of  dredge  and 
pile-driver  due  to  tug  starting  with  unwieldy  double  tow;  The  Somers 
N.  Smith,  120  Fed.  571,  holding  tug  liable  for  stranding  of  schooner 
towed  through  narrow  and  dangerous  channel;  In  re  Moran,  120  Fed. 
566,  567,  holding  tugboat  not  liable  on  account  of  breaking  of  hawser 
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or  the  use  made  thereof ;  Adams  v.  Carey,  60  Or.  162,  118  Pac.  557,  ap- 
plying rule  in  owner's  action  for  compensation,  where  charterer  of  tug 
not  liable  for  damage  to  tow,  paid  sum  in  settlement  of  damages  to  tow 
to  prevent  threatened  libel  and  delay  of  tug;  The  John  G.  Stevens,  170 
V.  S.  126,  42  L.  Ed.  974,  18  Sup.  Ct.  549,  holding  towboat  liable  for 
negligently  bringing  tow  into  collision  with  third  vessel;  The  Adelia,  1 
Hask.  508,  Fed.  Cas.  79,  holding  towboat  liable  for  injury  to  tow  by 
striking  rocks;  Deems  v.  Albany  &  Canal  Line,  14  Blatchf.  478,  Fed. 
Cas.  3736,  holding  towboat  liable  for  loss  of  tow  through  negligent  colli- 
sion; The  Stranger,  1  Brown,  284,  Fed,  Cas.  13,525,  holding  tug  not 
liable  for  injury  by  sudden  unexplained  sheering  of  tow;  The  James 
Jackson,  9  Fed.  616,  holding  tug  liable  for  negligent  loss  of  oil  barge  by 
fire;  The  American  Eagle,  54  Fed.  1013,  holding  tug  liable  for  loss  of 
tow  negligently  tied  up  to  dock  during  night ;  The  Minnie,  87  Fed.  784, 
holding  tug  liable  for  injury  to  vessel  at  anchor  by  bringing  her  tow 
into  collision ;  Brady  v.  Jefferson,  5  Houst.  81,  holding  tug  owners  liable 
for  injury  to  third  vessel  by  collision  with  long  tow ;  dissenting  opinion 
in  Brady  v.  Jefferson,  5  Houst.  86,  majority  holding  tug  liable  for  injury 
to  third  vessel  by  collision  with  long  tow. 

Although  the  master  of  a  vessel  could  not  hare  prevented  a  collision 
at  the  moment  it  occurred,  this  will  not  excuse  him  if  he  could  have  avoided 
it  by  timely  measures  of  precaution. 

Approved  in  The  Adventuress,  214  Fed.  838,  yacht  liable  for  collision 
with  launch  lying  at  moorings,  where  master  of  yacht  had  selected  her 
anchorage  without  due  precautions ;  The  Inca,  130  Fed.  42,  holding  tug 
liable  for  grounding  of  tug  on  known  obstruction  where  he  did  not  warn 
bark  which  was  badly  steered;  The  Minnie,  100  Fed.  133,  40  C.  C.  A. 
312,  holding  tugboat  liable,  master  seeing  anchored  schooner  but  failing 
to  change  course;  Deems  v.  Albany  &  Canal  Line,  14  Blatchf.  478,  Fed. 
Cas.  3736,  holding  towboat  liable  for  loss  of  tow  through  negligent 
collision.  * 

Towboat  is  liable  for  collision  in  attempting  to  tow  a  long  string  of 
canal-boats  through  a  crowded  harbor  when  a  strong  tide  was  running. 

Approved  in  Berry  v.  Ross,  94  Me.  277,  47  Atl.  514,  affirming  judg- 
ment for  personal  injuries  alleged  due  to  improper  handling  of  tow  by 
tug;  The  Brooklyn,  2  Ben.  550,  Fed.  Cas.  1938,  holding  towboat  liable 
for  loss  of  tow  in  harbor  when  strong  wind  was  blowing. 

In  admiralty,  an  omission  to  state  some  facts  which  prove  to  he  material, 
but  which  cannot  have  occasioned  any  surprise  to  the  opposite  party,  will 
not  be  allowed  to  work  any  injury  to  libelant  if  he  had  no  design  in  omit- 
ting them. 

Approved  in  Argo  S.  S.  Co.  v.  Buffalo  S.  S.  Co.,  223  Fed.  598,  139 
C.  C.  A  113,  applying  rule  where  material  fact  omitted  from  pleading 
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was  shown  in  evidence  without  objection;  The  Prudence,  204  Fed.  69, 
122  C.  C.  A.  380,  where  there  was  no  surprise,  libelant  alleging  one 
fault  could  recover  on  proof  of  a  different  fault ;  Smith  v.  Wood  Transp. 
Co.,  103  Fed.  686,  43  C.  C.  A.  347,  remanding  case  to  permit  filing  of 
new  pleading;  The  Stephen  Morgan,  94  U.  S.  603,  24  L.  Ed.  267,  apply- 
ing rule  and  dividing  damages  for  collision  where  both  vessels  were  at 
fault ;  The  Cambridge,  2  Low.  26,  Fed.  Cas.  2334,  holding  libelant  for 
collision  can  rely  on  faults  not  alleged;  The  Coleman,  1  Brown,  461, 
Fed.  Cas.  2981,  applying  rule  and  holding  tug  and  tow  jointly  liable  for 
collision  with  third  vesse^;  Holmes  v.  0.  &  C.  Ry.,  6  Sawy.  265,  5  Fed. 
76,  awarding  damages  for  negligent  death  of  passenger  on  railway  ferry- 
boat; The  Maryland,  19  Fed.  557,  holding  tug  and  third  vessel  jointly 
liable  for  damage  to  tow  by  negligent  collision. 

There  la  no  doctrine  of  mere  technical  variance  in  admiralty,  and  it 
is  duty  of  court  to  extract  whole  case  from  record  and  decide  accordingly. 
Approved  in  J.  T.  Morgan  Lumber  Co.  v.  West  Kentucky  Coal  Co., 
181  Fed.  275,  rule  for  division  of  damages  is  applicable  to  cases  where 
loss  results  from  negligence  or  fault  of  both  parties;  The  Minnetonka, 
146  Fed.  515,  77  C.  C.  A.  217,  upholding  power  of  admiralty  court  in 
libel  for  value  of  jewelry  stolen  by  employee  of  ship,  to  permit  amend- 
ment of  libel  to  conform  to  proof  as  to  value ;  Davis  v.  Adams,  102  Fed. 
524,  42  C.  C.  A.  493,  holding  libelant  entitled  to  amend  at  close  to  con- 
form with  evidence;  The  Gazelle, *  etc.  128  U.  S.  487,  32  L.  Ed.  500, 
9  Sup.  Ct.  143,  applying  rule  in  cross-libels  for  breaches  of  charter- 
party;  The  Cambridge,  2  Low.  24,  Fed.  Cas.  2334,  holding  libelant  for 
collision  can  rely  on  faults  not  alleged ;  The  Maryland,  19  Fed.  557,  hold- 
ing tug  and  third  vessel  jointly  liable  for  damages  to  tow  through  negli- 
gent collision. 

In  action  for  collision,  an  omission  herein  to  state  failure  of  towboat 
to  stop  as  a  fault,  held  not  injurious. 

Distinguished  in  Lewis  v.  Atherton,  5  Okl.  94,  47  Pac.  1072,  under 
Stats.  1893,  c.  21,  §  13,  judgment  against  parties  who  had  been  seised  of 
realty,  and  in  whom  title  still  appears  of  record,  becomes  lien  on  prop- 
erty though  debtors  had  previously  executed  deed  to  third  party. 

Miscellaneous.  Cited  in  The  Robert  W.  Parsons,  191  U.  S.  32,  48 
L.  Ed.  80,  24  Sup.  Ct.  8,  to  point  that  admiralty  has  jurisdiction  over 
actions  arising  out  of  collisions  between  canal-boats  on  Hudson  River. 

12  Wall.  173-175,  20  L.  Ed.  365,  HANDUN  v.  WICKUFFE. 

Appointment  of  a  judge  by  a  military  governor  during  the  Rebellion 
was  subject  to  revocation  by  such  governor  or  his  successor. 

Approved  in  Pennywit  v.  Eaton,  15  Wall.  384,  21  L.  Ed.  114,  dismiss- 
ing writ  of  error  prosecuted  for  delay. 
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Authority  of  a  judge  appointed  by  a  military  governor  during  Re- 
bellion ceased  of  necessity  on  the  adoption  of  a  new  State  Constitution, 
without  military  control. 

Approved  in  dissenting  opinion  in  Mechanics  &  Traders'  Bank  v. 
Union  Bank  of  Louisiana,  22  Wall.  306,  22  L.  Ed.  877,  majority  holding 
court  established  in  captured  Confederate  territory  by  military  author- 
ity, presumed  to  have  been  authorized  by  President;  Betz  v.  Illinois 
Cent.  R.  R.,  52  La.  Ann.  893,  24  South.  656,  arguendo. 

12  Wall  175-176,  20  L.  Ed.  384,  UNITED  STATES  V.  OBUSELL. 

Application  for  continuance  of  an  appeal  from  Court  of  Claims,  founded 
on  fact  that  a  motion  for  new  trial  has  been  made,  will  be  granted  when 
not  for  purpose  of  indefinite  postponement. 

Approved  in  United  States  v.  Young,  94  U.  S.  259,  24  L.  Ed.  15^dis- 
missing  appeal  where  Court  of  Claims  has  granted  a  new  triaL    ^^ 

Objection  that  the  statutory  limitation  of  the  time  for  moving  for 
ft  new  trial  has  elapsed  should  be  addressed  to  the  lower  court,  and  not 
to  the  appellate  court,  in  opposition  to  an  application  for  the  continuance 
of  an  appeal  on  the  ground  of  such  motion. 

Approved  in  Belknap  v.  United  States,  150  U.  S.  591,  37  L.  Ed.  1192, 
14  Sup.  Ct.  184,  refusing  recovery  to  Indian  agent  accepting  salary  ap- 
propriated by  Congress,  but  less  than  amount  allowed  by  general  law. 

12  Wall  177-181,  20  Ik  Ed.  381,  UNITED  STATES  t.  ALEXANDEB. 

Where  act  of  1848  provided  for  pensions  to  widows  of  revolutionary 
soldiers  married  before  1800,  and  act  of  1853  gave  pensions  to  those  married 
after  1800  "in  the  same  manner,"  the  latter  were  entitled  to  pensions  only 
from  date  of  later  act. 

Cited  in  Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  D.  360,  51  N.  W. 
401,  arguendo. 

In  construing  a  statute,  long-standing  construction  given  by  department 
whose  duty  it  was  to  act  under  it  is  entitled  to  great  weight. 

Approved  in  In  re  Deans,  208  Fed.  1020,  applying  rule  in  construing 
words  " continuous  residence"  in  naturalization  statute;  State  v.  Board 
of  School  Comrs.,  183  Ala.  575,  63  South.  82,  construing  statute  regard- 
ing lease  of  sixteenth  section  lands ;  Hahn  v.  United  States,  107  U.  S. 
406,  27  L.  Ed.  529,  2  Sup.  Ct.  497,  refusing  recovery  to  customs  officer 
seeking  to  share  in  fines  and  penalties  under  treasury  regulations; 
Brown  v.  United  States,  113  U.  S.  571,  28  L.  Ed.  1080,  5  Sup.  Ct.  650, 
applying  rule  in  holding  act  relating  to  retirement  of  naval  officers  ap- 
plicable to  warrant  officers;  Schell  v.  Fauche,  138  U.  S.  572,  34  L.  Ed. 
1048, 11  Sup.  Ct.  380,  holding  protest  valid,  and  granting  recovery  of 
duties  illegally  exacted* 
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Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed. 
872,  21  Sup.  Ct.  658,  denying  practical  construction  by  legislature,  en- 
titled to  weight  construing  unambiguous  statutes. 

12  Wall.  181-193,  20  L.  Ed.  366,  HOFFMANN  y.  BANK  OF  MILWAUKEE. 

By  acceptance  of  a  bill,  the  signatures  of  drawers,  and  their  competency 
is  admitted. 

Approved  in  Bank  of  Williamson  v.  McDowell  County  Bank,  66  W. 
Va.  562,  564,  36  L.  R.  A.  (N.  S.)  605,  66  S.  E.  768,  769,  by  taking  forged 
check  from  person  unknown  for  collection  and  indorsing  it,  bank  became 
liable  to  drawee  for  money  paid  by  him  in  ignorance  of  forgery ;  Jarvis 
v.  Wilson,  46  Conn.  92,  33  Am.  Rep.  21,  accepter  cannot  set  up  want  of 
funds  in  defense ;  First  Nat.  Bank  v.  Ricker,  71  111.  440,  22  Am.  Rep.  105, 
cannf^ecover  for  forged  check ;  Johnson  v.  Commercial  Bank,  27  W.  Va. 
357,  So  Am.  Rep.  324,  payment  of  forged  check  purported  to  be  made  by 
payer  not  recoverable. 


Payment  by  accepter  cannot  be  recovered  back  unless  fraud  or  no  con- 
sideration in  its  inception,  and  such  fact  were  known  to  bolder  at  time  he 
became  such. 

Approved  in  Grumbach  v.  Hirsch,  17  Tex.  Civ.  App.  620,  43  S.  VW. 
1032,  accepter  cannot  rescind  for  mistake  in  believing  he  held  funds  of 
drawer. 

Where  a  bill,  accompanied  by  bill  of  lading,  Is  accepted  and  paid  to 
innocent  holders  for  value,  in  due  course  pf  business,  the  amount  cannot 
be  recovered  back,  though  bill  of  lading  is  a  forgery. 

Approved  in  Hannay  v.  Guaranty  Trust  Co.,  187  Fed.  687,  where  ac- 
ceptance and  payment  of  draft  made  on  bank  was  conditional  on  genu- 
ineness of  forged  bill  of  lading,  it  was  entitled  to  recover  amount  as 
having  been  paid  by  mistake;  Varney  v.  Monroe  Nat.  Bank,  119  La. 
947,  950,  13  L.  R.  A.  (N.  S.)  837,  44  South.  754,  755,  where  bank  dis- 
counted draft  with  forged  bill  of  lading  attached,  drawee  who  paid  it  on 
faith  of  genuineness  of  bill  of  lading  could  not  recover  from  bank ; 
Bank  of  Indian  Territory  v.  First  Nat.  Bank,  109  Mo.  App.  672,  83  S.  W. 
538,  payment  of  draft  by  drawee  cannot  be  avoided  by  him  by  showing 
he  was  mistaken  in  supposing  he  had  money  in  his  hands  to  pay  it; 
Springs  v.  Hanover  Nat.  Bank,  209  N.  Y.  233,  236,  52  L.  R.  A.  (N.  S.) 
241,  103  N.  E.  158,  159,  drawee  of  draft  who  has  paid  same  to  bona  fide 
holder  for  value,  relying  on  bills  of  lading  attached  by  drawer  to  draft, 
but  not  mentioned  therein,  cannot  recover  back  money  so  paid  from 
payee,  who  was  in  ignorance  of  fraudulent  character  of  instruments; 
Mason  v.  Nelson,  148  N.  C.  500,  501,  128  Am.  St.  Rep.  636,  18  L.  R.  A. 
(N.  S.)  1221,  62  S.  E.  628,  where  bank  took  assignment  of  bill  of  lad- 
ing with  draft  attached,  consignee  of  goods  could  not  retain  price  of 
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goods  on  account  of  debt  due  him  from  consignor;  Lewis  Leonhardt  & 

Co.  v.  W.  JL  Small  &  Co.,  117  Tenn.  158, 119  Am.  St  Rep.  994,  6  L.  R.  A. 

ff.  S.)  887,  96  S.  W.  1052,  where  drafts  of  sellers  of  hay  were  attached 

to  bills  of  lading  and  transferred  to  bank,  such  bank  did  not  become 

responsible  for  performance  of  contract  for  sale  of  the  hay;  Blaisdell 

Co.  v.  Citizens1  National  Bank,  96  Tex.  632,  75  S.  W.  294,  holding  bank 

purchasing  draft  secured  by  bill  of  lading  not  liable  to  consignee  paying 

same  for  short  weight;  dissenting  opinion  in  Spencer  &  Co.  v.  Bank  of 

Hickory  Ridge,  115  Ark.  337,  171  S.  W.  131,  majority  upholding  rule  in 

action  by  drawees  against  a  bank  to  which  they  had  paid  amount  of 

draft  with  forged  bills  of  lading  attached;  Randolph  v.  Merchants ' 

Bank,  7  Baxt.  462,  allowing  recovery  of  amount  guaranteed  by  payee; 

Robinson  v.  Memphis  etc.  R.  Co.,  9  Fed.  135,  railroad  not  liable  for  draft 

paid  in  reliance  on  fraudulent  bill  of  lading ;  Morse  v.  Chicago  etc.  Ry., 

73  Iowa,  233,  34  N.  W.  828,  and  Landa  v.  Lattin,  19  Tex.  Civ.  App.  246, 

46  S.  W.  53,  both  arguendo. 

Distinguished  in  Guaranty  Trust  Co.  v.  Grotrian,  114  Fed.  435,  57 
It  R.  A.  689,  52  C.  C.  A.  235,  allowing  acceptor  to  recover  money  paid 
where  bill  of  lading  forged. 

Purchase  of  bill  of  lading  with  draft  attached,  as  assumption  of 
seller's  obligation.    Note,  ,49  L.  R.  A.  682. 

Drawee's  right  to  recover  money  paid  on  forged  paper.    Note,  10 
L.  R.  A.  (N.  S.)  70. 

As  between  remote  parties,  e.  g.r  acecpter  and  payee,  who  takes  with- 
out notice  and  before  maturity,  failure  of  consideration  or  fraud  is  no  de- 
fense, unless  there  is  a  failure  in  both  transfers. 

Approved  in  Cosmos  Cotton  Co.  v.  First  Nat.  Bank,  171  Ala.  397,  Ann. 
Gas.  1913B,  42,  32  L.  R.  A.  (N.  S.)  1178,  54  South.  623,  payee  bank 
which  cashed  draft  with  blank  bill  of  lading  attached  and  forwarded 
same  for  collection  was  not  liable  to  consignee  arising  from  shortage  in 
weight  of  goods;  Johnson  County  Sav.  Bank  v.  Kramer,  42  Ind.  App. 
553,  86  N.  E.  86,  in  suit  on  draft  brought  by  indorsee  against,  accepter, 
indorsee  was  not  affected  by  the  matters  of  fraud  and  misrepresentation 
pleaded  in  defense;  Morrison  v.  Farmers'  etc.  Bank,  9  Okl.  700,  60  Pac. 
274,  where  bank  purchased  draft  from  drawer  before  maturity  and  gave 
drawer  credit  on  deposit  account  for  face  of  draft,  it  is  purchaser  for 
value  unless  it  is  shown  that  amount  of  deposit  had  not  been  paid  prior 
to  acceptance  of  draft ;  Goetz  v.  Bank,  119  U.  S.  556,  30  L.  Ed.  517, 
7  Sup.  Ct.  320,  accepter  bound  to  pay  forged  bill ;  Bank  v.  Ellis,  6  Sawy. 
100,  Fed.  Cas.  859,  accommodation  party  can  only  show  want  of  consid- 
eration against  accommodated;  Heuertcmatte  v.  Morris,  101  N.  Y.  71, 
54  Am.  Rep.  661,  4  N.  E.  4,  payee,  without  notice,  acquiring  before  ac- 
ceptance, though   fraudulent,   may   recover;   Randolph   v.   Merchants' 
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Bank,  7  Baxt.  462,  allowing  recovery  for  sum  guaranteed  by  payee; 
Bank  v.  Evants,  2  Tex.  Civ.  App.  668,  accepter,  after  plaintiff  acquired 
bill,  cannot  raise  absence  of  consideration. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.  Note,  105  Am. 
St  Rep.  359. 

In  suit  by  remote  indorsee  against  accepter,  if  any  intermediate  holder, 
gave  value,  it  sustains  holder's  title. 

Approved  in  Bank  of  British  North  America  v.  Ellis,  6  Sawy.  100, 
Fed.  Cas.  859,  accommodation  party  can  only  show  want  of  considera- 
tion against  accommodated ;  Levy  v.  Ford,  41  La.  Ann.  879,  6  South.  674, 
taker  of  a  reissued  note,  before  maturity,  may  recover,  if  intervening 
party  took  in  good  faith. 

One  discounting  bill  for  drawer  is  stranger  to  accepter  in  respect  to 
consideration  of  acceptance,  whether  accepted  before  or  after  payee  re- 
ceives it. 

Approved  in  American  etc.  Bank  v.  Gluck,  68  Minn.  134,  70  N.  W. 
1086,  rights  of  bona  fide  holder  are  same,  whether  acquired  before  or 
after  acceptance. 

Liability  of  bank  which  discounts  draft  with  bill  of  lading  attached 
for  breach  of  contract  of  sale  where  vendee  pays  draft.  Note, 
Ann.  Cas.  1913B,  45. 

Payment  to  payees  of  bill  in  pursuance  of  legal  obligation  cannot  be 
recovered  back. 

Approved  in  Equitable  Bank  v.  Griffin  &  Skelly  Co.,  113  Cal.  695,  45 
Pac.  985,  drawee  cannot  recover  check  given  in  payment  of  bill,  if 
drawer  is  insolvent ;  First  Nat.  Bank  v.  Ricker,  71  111.  440,  22  Am.  Rep. 
105,  accepter  cannot  recover  for  forged  bill. 

Continuing  force  of  contracts  as  against  decedents  and  how  such 
contracts  may  be  enforced.    Note,  68  Am.  Dec.  766. 

12  Wall.   194-201,  20  Ll   Ed.   378,  HOWARD  FIRE   INSURANCE   CO.    V. 
NORWICH  ETC.  TRANSPORTATION  CO. 

When  loss  arises  from  concurrence  of  two  causes,  one  Insured  against 
by  A  and  the  other  by  B,  if  damages  cannot  be  discriminated,  each  must 
bear  his  proportion. 

Approved  in  Phenix  Ins.  Co.  v.  Charleston  Bridge  Co.,  65  Fed.  633,  13 
C.  C.  A.  58,  cyclone,  being  insured  against,  and  being  efficient  cause  of 
loss,  and  not  water,  company  is  liable;  Brown  v.  St.  Nicholas  Ins.  Co., 
61  N.  Y.  338,  where  detention  by  ice  voids  policy,  insurer  is  liable  where 
boat  is  forced  on  shore  by  storm,  and  then  wrecked  by  ice. 
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Insurer  against  the  predominating  efficient  cause  must  bear  the  loss, 
when  damages  from  several  causes,  severally  Insured,  cannot  he  distin- 
guished. 

Approved  in  Phenix  Ins:  Co.  v.  Charleston  Bridge  Co.,  65  Fed.  633,  13 
C.  C.  A.  58,  holding  an  instruction  to  this  effect  correct;  Whitcomb  v. 
Bacon,  170  Mass.  481,  64  Am  St.  Rep.  318,  49  N.  E.  742,  broker  must 
show  his  efforts  were  predominating  cause  of  sale  to  get  his  commission, 
where  there  are  others;  Brown  v.  St.  Nicholas  Ins.  Co.,  61  N.  Y.  338, 
ship  forced  ashore  by  storm,  and  then  wrecked  by  ice,  storm  is  the 
cause,  and  insurer  must  pay,  though  detention  by  ice  voids  policy. 

Insurance  against  fire,  except  from  certain  designated  causes,  includes 
every  cause  not  excepted. 

Approved  in  The  G.  R.  Booth,  171  U.  S.  455,  43  L.  Ed.  238,  19  Sup. 
Ct.  11,  holding  but  for  this  clause  and  point  that  damages  were  distin- 
guishable, the  decision  would  be  irreconcilable  with  earlier  ones. 

Insurance— What  included  within  loss  by  fire.    Note,  23  Am.  St. 
Rep.  916. 

When  an  efficient  cause  nearest  the  peril  is  expressly  Insured  against, 
the  insurer  is  not  relieved  by  showing  the  property  was  brought  within 
the  peril  by  another  cause.    ' 

Approved  in  Northwest  Transp.  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed. 
804,  insurer  against  storm  is  liable,  though  vessel  was  destroyed  because 
stranded;  Farrell  v.  Farmers'  etc.  Ins.  Co.,  66  Mo.  App.  164,  insurer 
against  fire  is  liable  for  fire  caused  by  cyclone. 

Finding  that  damage  resulting  from  sinking  of  ship  is  natural  result 
of  fire,  though  an  inference  from  facts  previously  found,  is  not  a  mere  legal 
conclusion. 

Approved  in  New  York  Express  Co.  v.  Traders'  Ins.  Co.,  132  Mass. 
384,  42  Am.  Rep.  443,  arguendo. 

When  causes  are  successive,  the  last  efficient  cause  is  the  proximate; 
when  concurrent,  the  predominating  efficient  one  is. 

Approved  in  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  v.  Pabst 
Brewing  Co.,  201  Fed.  627,  Ann.  Cas.  1915A,  637,  120  C.  C.  A.  45,  apply- 
ing rule  in  reference  to  battery  of  boilers,  whereof  the  amount  of  dam- 
age cannot  be  distinguished  between  the  contributing  causes ;  Russell  v. 
German  Fire  Ins.  Co.,  100  Minn.  538,  10  L.  R.  A.  (N.  S.)  326,  111  N.  W. 
404,  applying  rule  in  action  on  fire  insurance  policy,  where  adjacent 
building  was  consumed  by  fire  leaving  brick  wall  standing,  which  seven 
days  afterward  strong  wind  caused  to  fall  on  plaintiff's  building;  Elly- 
son  v.  International  etc.  R.  R.  Co.,  33  Tex.  Civ.  5,  75  S.  W.  870,  where 
evidence  showed  intestinal  trouble  was  prominent  efficient   cause  of 
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death,  and  that  injuries  only  slightly  contributed  to  it,  error  to  charge 
that  jury  might  consider  injuries  as  cause  of  death,  if  they,  in  part, 
operating  concurrently  with  disease,  brought  about  result;  Richelieu 
Nav.  Co.  v.  Boston  Ins.  Co.,  136  U.  S.  426,  34  L.  Ed.  405,  10  Sup.  Ct.  939 
(affirming  26  Fed.  604),  negligence  or  unseaworthiness  being  proximate 
cause  of  disaster,  though  fog  prevented  seeing,  insured  cannot  recover; 
The  G.  R.  Booth,  171  U.  S.  456,  43  L.  Ed.  238,  19  Sup.  Ct.  11,  carrier 
liable  for  damage  by  water  caused  by  explosion  of  cargo,  though  ex- 
empted from  perils  of  sea;  Crandal  v.  Accident  Ins.  Co.,  27  Fed.  46, 
where  insane  man  hangs  himself,  death  is  not  caused  by  bodily  infirmity 
or  disease;  Northwest  Transp.  Co.  v.  Boston  etc.  Ins.  Co.,  41  Fed.  804, 
storm,  not  stranding,  is  cause  of  loss  of  stranded  vessel,  scuttled  to  pre- 
serve from  storm;  New  York  Express  Co.  v.  Traders'  Ins.  Co.,  132 
Mass.  384,  42  Am.  Rep.  443,  insurer  of  ship  against  fire  is  liable  where 
fire  is  caused  by  collision;  New  York  Express  Co.  v.  Traders'  Ins.  Co., 
135  Mass.  224,  causes  not  being  concurrent,  efficient  cause  is  for  jury; 
Lynn  etc.  Electric  Co.  v.  Meriden  Ins.  Co.,  158  Mass.  575,  35  Am.  St. 
Rep.  542,  20  L.  R.  A.  303,  33  N.  E.  691,  fire,  causing  short  circuit,  injur- 
ing machinery  not  reached  by  fire,  is  cause  of  loss ;  Whitcomb  v.  Bacon, 
170  Mass.  481,  64  Am.  St.  Rep.  318,  49  N.  E.  742,  broker  must  show  his 
efforts  were  predominating  cause  of  sale  to  get  commission,  where  there 
are  others;  Daniels  v.  Ballantine,  23  Ohio  St.  539,  13  Am,  Rep.  268, 
towboat-man  is  not  liable  for  damage  by  storm,  though  incurred  by  un- 
necessary delay ;  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  619,  burn- 
ing navy  yard  by  United  States  forces  to  prevent  fall  into  rebel  hands, 
communicated  to  stores,  is  the  proximate  cause,  and  not  insurrection. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  852,  857.  v 

Proximate  and  remote  cause — Communication  of  fire.    Note,  35  Am. 
Rep.  650. 

Cause  setting  in  motion  and  giving  the  efficiency  for  harm  to  another, 
Is  predominant. 

Approved  in  The  G.  R.  Booth,  171  U.  S.  455,  43  L.  Ed.  238, 19  Sup.  Ct. 
11,  carrier  liable  for  damage  by  water  caused  by  exploding  cargo,  though 
exempted  from  perils  of  sea ;  Blythe  v.  Denver  etc.  Ry.  Co.,  15  Colo.  336, 
22  Am.  St.  Rep.  405,  11  L.  R.  A.  618,  25  Pac.  703,  car  blown  from  track 
by  wind  and  set  on  fire,  act  of  Qod  is  cause  of  loss  of  package. 

Where  ship,  insured  against  fire  but  not  collision,  is  struck,  sinks  and 
takes  fire,  but  without  fire  would  not  have  sunk  so  far,  the  insurer  is  liable 
for  all  lost  not  caused  by  collision,  apart  from  fire. 

Approved  in  New  York  Express  Co.  v.  Traders  etc.  Ins.  Co.,  132  Mass. 
384,  42  Am.  Rep.  443,  insurer  against  fire  is  liable  where  fire  is  caused 
by  collision* 
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Distinguished  in  Cardwell  v.  Republic  etc.  Ins.  Co.,  12  N.  B.  R.  266, 
5  Fed.  Cas.  49,  stranding  of  ship  is  proximate  cause  of  loss,  though, 
later  is  destroyed  by  storm. 

Expired  risks  within  contract  of  insurance.    Note,  14  £.  R.  C.  293. 
Miscellaneous.     Cited  in  Parker  v.  Hollis,  50  Ala.  413. 

12  WalL  201-204,  20  L.  Ed.  380,  WESTERN,  MASSACHUSETTS  INS.  CO. 
y.  NORWICH  ETC.  TRANSPORTATION  CO. 

Low  must  be  estimated  by  actual  cash  value,  where  policy  so  provides. 
Approved  in  Grubbs  v.  North  Carolina  Home  Ins.  Co.,  108  N.  C. 
481, 28  Am.  St  Rep.  68,  13  S.  E.  238,  following  rule ;  New  York  Express 
Co.  v.  Traders1  Ins.  Co.,  135  Mass.  224,  causes  not  being  concurrent,  the 
question  of  efficient  cause  is  for  jury ;  Lynn  etc.  Electric  Co.  v.  Meriden 
Ins.  Co.,  158  Mass.  575,  85  Am.  St  Rep.  542,  20  I*.  R.  A.  303,  33  N.  E. 
661,  fire  causing  short  cirsuit  damaging  machinery  not  reached  by  fire  is 
cause  of  loss. 

Denial  of  liability  by  insurer  as  waiver  of  provision  in  fire  insur- 
ance policy  postponing  time  to  bring  suit.  Note,  Ann.  Cas.  1914C, 
373. 

Miscellaneous.     Cited    in    Schwarzbach    v.    Ohio    Valley    Protective 
Union,  25  W.  Va.  645. 

12  Wall  204-226,  20  L.  Ed.  370,  STATE  TONNAGE  TAX  CASES. 

Assumpsit  is  an  appropriate  remedy  to  recover  moneys  Illegally  exacted 
%y  a  tax  collector  where  no  other  remedy  is  given,  unless  the  tax  was  volun- 
tarily paid  or  unfulfilled  statutory  conditions  bar  the  right  to  sue. 

Approved  in  Northwestern  Union  Packet  Co.  v.  St.  Paul,  3  Dill.  456, 
Fed.  Cas.  10,346,  allowing  recovery  of  city  tax  for  wharfage  propor- 
tioned to  tonnage;  Muser  v.  Robertson,  21  Blatchf.  374,  17  Fed.  504, 
applying  rule  in  suit  to  recover  excess  of  duties;  Muscatine  v.  Keokuk 
etc.  Packet  Co.,  45  Iowa,  192,  refusing  recovery  of  wharfage  fees  col- 
lected without  authority. 

Power  to  tax,  with  certain  exceptions,  resides  with  the  States  inde- 
pendent of  Federal  government. 

Approved  in  Wheeling  etc.  Transportation  Co.  v.  Wheeling,  99  U.  S. 
277, 25  L.  Ed.  413,  holding  registered  steamboats  may  be  taxed  as  prop- 
erty by  their  home  port  (affirming  9  W.  Va.  178,  27  Am.  Rep.  554). 

Where  ships  are  taxable.    Note,  37  L.  R.  A.  518. 
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States  cannot,  without  the  consent  of  Congress,  lay  any  duty  of  ton- 
nage, nor  levy  imposts  or  duties  on  imports  or  exports  except  in  execution 
of  inspection  laws,  nor  tax  the  means  or  instruments  of  the  Federal  gov- 
ernment. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  405,  Ann.  Gas.  19 16 A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1544,  33  Sup.  Ct.  729,  State  may  regu- 
late wharfage  charges  and  exact  tolls  for  use  of  artificial  facilities  pro- 
vided under  its  authority;  Wheeling  etc.  Transp.  Co.  v.  Wheeling,  99 
U.  S.  277,  25  L.  Ed.  413,  holding  registered  steamboats  may  be  taxed  as 
property  by  their  home  port  (affirming  9  W.  Va.  178,  27  Am.  Rep.  554) ; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  176,  29  L.  Ed.  854,  6  Sup.  Ct.  684, 
holding  land  purchased  by  United  States  at  tax  sale  and  subsequently 
sold,  exempt  from  State  taxation  while  owned  by  United  States. 

Vessels  are  regarded  as  private  property  of  their  owners  and,  as  prop- 
erty, are  taxable  by  States,  but  are  not  taxable  as  instruments  of  commerce 
and  navigation. 

Approved  in  The  North  Cape,  6  Biss.  510,  Fed.  Cas.  10,316,  holding 
city  assessment  and  tax  of  vessel  valid;  Wheeling  eto.  Transportation 
Co.  v.  City  of  Wheeling,  9  W.  Va.  178,  180,  27  Am.  Rep.  554,  555,  hold- 
ing interstate  steamboats  taxable  as  property  by  their  home  port. 

State  jurisdiction  in  regard  to  vessels:    Note,  62  Am.  Dec.  240. 

Constitutionality  of  state  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  556. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  654. 

Commerce,  as  used  in  the  Constitution,  comprehends  navigation  and 
extends  to  every  species  of  commercial  intercourse  between  United  States 
and  foreign  nations  and  to  all  commerce  in  the  several  States  except  such 
as  is  completely  internal  and  does  not  affect  other  States. 

Approved  in  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  614,  up- 
holding constitutionality  of  Employer's  Liability  Act  approved  June  11, 
1906  (34  Stats.  232,  c.  3073),  in  action  for  damages  for  death  of  hus- 
band; Hall  v.  De  Cuir,  95  U.  S.  491,  24  L.  Ed.  549,  holding  State  statute 
requiring  equal  rights  for  all  passengers  on  interstate  steamers  uncon- 
stitutional ;  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  465,  26  L.  E<L 
1068,  holding  State  tax  on  messages  transmitted  beyond  the  State  void ; 
The  Katie,  40  Fed.  482,  7  L.  R.  A.  58,  holding  United  States  statute  ex- 
tending benefits  of  limited  liability  legislation  to  vessels  engaged  in 
inland  navigation,  valid;  United  States  v.  Addyston  Pipe  etc.  Co.,  78 
Fed.  718,  holding  United  States  ' '  anti-trust  act ' '  of  1890,  can  apply  only 
to  monopolies  interfering  with  interstate  or  foreign  commerce ;'  Webb  v. 
Dunn,  18  Fla.  724,  holding  State  statute  allowing  harbor  master  to 
charge  a  fee  to  every  vessel  entering  port,  unconstitutional;  Benedict  v. 
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Columbus  Construction  Co.,  49  N.  J.  Eq.  41,  23  Atl.  491,  holding  State 
legislation  preventing  transportation  of  natural  gas  beyond  the  State 
limits,  void. 

Congress  has  power  to  impose  tonnage  duties. 
Approved  in  People  v.  Roberts,  3  Cal.  Unrep.  373,  26  Pac.  496,  up- 
holding validity  of  wharfage  charges  imposed  by  board  of  harbor  com- 
missioners on  barge  and  lighter  kept  within  slip  constructed  by  such 
board;  St.  Louis  v.  Eagle  Packet  Co.,  214  Mo.  654,  114  S.  W.  27,  city 
ordinance,  exacting  wharfage  from  boats  coming  in  city  harbor,  to  be 
estimated  upon  tonnage  of  boats  does  not  exact  duty  on  tonnage  within 
U.  S.  Const.,  art.  I,  §  10,  el.  3. 

State  tax  on  steamboats  plying  in  navigable  waters  of  State,  at  a  cer- 
tain rate  per  ton  of  registered  tonnage,  is  not  a  property  tax  but  a  duty 
of  tonnage  and  unconstitutional. 

Approved  in  Way  v.  New  Jersey  Steamboat  Co.,  133  Fed.  192,  hold- 
ing void  Laws  N.  Y.  1897,  p.  701,  providing  for  payment  of  wharfage  at 
Albany  based  on  tonnage  of  ship ;  Peete  v.  Morgan,  19  Wall.  584,  22 
L  Ed.  202,  holding  State  cannot  impose  tonnage  tax  on  vessels  owned 
in  foreign  port;  Cannon  v.  New  Orleans,  20  Wall.  581,  22  L.  Ed.  420, 
holding  city  tonnage  tax  on  all  vessels  mooring  in  port  void;  Inman 
Steamship  Co.  v.  Tinker,  94  U.  S.  244,  24  L.  Ed.  122,  holding  State  stat- 
ute imposing  tonnage  tax  on  all  vessels  entering  harbor  void;  Howe 
Machine  Co.  v.  Gage,  100  U.  S.  678,  25  L.  Ed.  755,  holding  State  tax  on 
all  sewing-machine  peddlers  valid ;  Booth  v.  Lloyd,  33  Fed.  598,  holding 
State  tonnage  tax  on  oyster-boats  void ;  Ferrari  v.  Board  of  Health,  24 
Fla.  413,  5  South.  4,  holding  quarantine  charges  based  on  tonnage  in- 
valid; Board  of  Harbor  Commrs.  v.  Pashley,  19  S.  C.  320,  holding  tax  on 
vessels  based  on  "length  over  all"  in  feet  void;  St.  Louis  v.  Schulen- 
berg  etc.  Lumber  Co.,  13  Mo.  App.  60,  holding  city  cannot  collect  wharf- 
age for  goods  landed  beyond  its  wharf ;  dissenting  opinion*  in  Norfolk 
etc.  R.  R.  Co.  v.  Commonwealth,  88  Va.  109,  13  L.  R.  A.  112,  13  S.  E. 
344,  majority  holding  State  statute  prohibiting  running  of  trains  on  Sun- 
day void  as  applied  to  interstate  traffic. 

Distinguished  in  Sherlock  v.  Ailing,  93  U.  S.  103,  23  L.  Ed.  820,  hold- 
ing State  statute  allowing  recovery  for  death  or  injury  by  marine  torts 
valid  (affirming  44  Ind.  195) ;  Keokuk  etc.  Packet  Co.  v.  Keokuk,  95 
U.  S.  86,  24  L.  Ed.  380,  holding  city  can  charge  wharfage  proportioned 
to  tonnage  of  vessels ;  Wheeling  etc.  Transp.  Co.  v.  Wheeling,  99  U.  S. 
284,  25  L.  Ed.  415,  holding  registered  steamboats  may  be  taxed  as  prop- 
erty of  their  home  port  (affirming  9  W.  Va.  178,  27  Am.  Rep.  554) ;  Wig- 
gins Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  376,  27  L.  Ed.  423,  2  Sup.  Ct. 
266,  holding  license  tax  on  interstate  ferry  valid;  Morgan's  Louisiana 
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etc.  S.  S.  Co.  v.  Louisiana  Board  of  Health,  118  U.  S.  462,  30  L.  Ed.  241, 
6  Sup.  Ct.  1118,  holding  fees  imposed  on  vessels  by  State  quarantine 
laws  valid  (affirming  36  La.  Ann.  669). 


12  Wall.  226-232,  20  L.  Ed.  385,  JUNCTION  B.  E.  CO.  V.  BANK  OF  ASH- 
LAND. 

Determination  whether  contract  is  or  is  not  usurious  depends  on  law 
of  place  where  the  money  is  made  payable,  but  parties  may  stipulate  in 
accordance  with  law  of  place  where  contract  is  made. 

Approved  in  Bedford  v.  Eastern  Bldg.  &  Loan  Assn.  of  Syracuse,  181 
U.  S.  243,  45  L.  Ed.  845,  21  Sup.  Ct.  602,  holding  contract  not  usurious 
where  corporation  domiciled,  not  usurious  where  mortgaged  land  situ- 
ated; Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1014,  notes  executed  in 
Arkansas  but  payable  in  Illinois  where  lender  resided  and  had  his  busi- 
ness, were  governed  by  law  of  State  of  performance;  Washington  Nat. 
Bldg.  etc.  Assn.  v.  Pifer,  31  App.  D.  C.  437,  building  and  loan  associa- 
tion contracts,  in  absence  of  stipulation  to  the  contrary,  are  to  be  gov- 
erned by  law  of  place  of  performance;  Shannon  v.  Georgia  State  Bldg. 
etc.  Assn.,  78  Miss.  975,  30  South.  55,  holding  contract  usurious,  notes 
and  mortgages  made  payable  in  foreign  State  with  intent  to  evade  State 
laws;  Seiders  v.  Merchants'  etc.  Assn.,  93  Tex.  199,  54  S.  W.  754,  hold- 
ing policy  payable  in  Missouri  governed  by  laws  thereof  as  to  misrep- 
resentations in  application;  Dygert  v.  Vermont  Loan  &  Trust  Co.,  94 
Fed.  914,  37  C.  C.  A.  389,  holding  note  not  usurious  where  payable, 
valid ;  Commissioners  of  Craven  v.  Atlantic  etc.  R.  R.  Co.,  77  N.  C.  294, 
enjoining  payment  on  usurious  railroad  bonds;  Atkinson  v.  Allen,  71 
Fed.  59,  17  C.  C.  A.  570,  arguendo. 

Enforcement  of  contracts  outside  of  jurisdiction  where  made.    Note, 

55  Am.  St  Rep.  778. 

» 

By  New  York  law  of  1850,  no  corporation  can  interpose  defense  of 
usury. 

Approved  in  Binghampton  Trust  Co.  v.  Auten,  68  Ark.  307^  57  S.  W. 
1107,  denying  corporation  defense  of  usury,  laws  of  New  York  prohibit- 
ing defense,  while  laws  of  Arkansas  permit  interest  complained  of; 
Hubbard  v.  Tod,  171  U.  S.  501,  43  L.  Ed.  258,  19  Sup.  Ct.  24,  applying 
rule  in  determining  title  to  railroad  bonds  in  bankruptcy  proceedings; 
Commissioners,  etc.  v.  Atlantic  etc.  R.  R.  Co.,  77  N.  C.  294,  holding  rule 
not  applicable  to  North  Carolina  corporation  sued  in  North  Carolina  on 
bonds  delivered  and  payable  in  New  York. 

Statutes  prohibiting  corporations  from  pleading  usury  as  defense. 
Note,  14  Ann.  Gas.  117. 
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Federal  courts  take  judicial  notice  of  laws  of  every  State. 
Approved  in  United  States  S.  &  L.  Co.  v.  Harris,  113  Fed.  31,  holding 
contract  governed  by  laws  of  Minnesota,  borrower  residing  and  property 
situated  in  Kentucky;  M'llwaine  v.  Ellington,  111  Fed.  584,  55  L.  R.  A. 
988,  49  C.  C.  A.  446,  solving  contract  under  laws  of  domicile,  security 
situated  in  another  State;  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  Ed. 
537,  6  Sup.  Ct.  245,  applying  rule  in  action  in  one  State  to  enforce  a 
judgment  procured  in  another;  Union  Pacific  Ry.  Co.  v.  Wyler,  158  U.  S. 
296,  39  I*.  Ed.  990,  15  Sup.  Ct.  882,  applying  rule  in  action  for  injury 
to  railroad  employee^  Swann  v.  Swann,  21  Fed.  300,  enforcing  promis- 
sory note  made  on  Sunday,  valid  by  law  of  State  where  made;  Cluck  v. 
The  State,  40  Ind.  273,  arguendo. 

Judicial  notice  of  laws.     Note,  11  Am.  Dec.  782. 

Judicial  notice.    Note,  89  Am.  Dec.  676. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113  Am. 
St  Rep.  874. 

Statute  authorizing  railroads  to  sell  their  bonds  or  notes  at  rates  and 
prices  in  the  discretion  of  the  directors  is  tantamount  to  repeal  of  the 
usury  laws  as  to  such  companies. 

Approved  in  Metropolitan  Trust  Co.  v.  Railroad  Equipment  Co.,  108 
Fed.  916,  48  C.  C.  A.  135,  holding  corporation  exempt  from  usury  laws, 
directors  allowed  to  negotiate  bonds  at  not  less  than  seventy-five  per 
cent  of  par;  Metropolitan  Trust  Co.  v.  Columbus  etc.  R.  R.  Co.,  93  Fed. 
704,  applying  rule  in  construing  contract  for  purchase  of  railroad  equip- 
ment. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Rep.  202. 
Issuance  of  corporate  bonds  below  par  as  usury.    Note,  35  L.  R.  A. 
(N.  S.)  1106. 

Question  whether  negotiation  of  bonds  was  sale  or  loan  is  ordinarily 
one  of  fact;  but  it  is  a  question  of  law  if  some  fact  is  admitted  or  proved 
which  is  irreconcilable  with  one  conclusion  or  the  other. 

Approved  in  Stirling  v.  Gogebic  Lumber  Co.,  165  Mich.  501,  502,  35 
L  R,  A.  (N.  S.)  1106,  131  N.  W.  Ill,  transaction  whereby  one  company 
issued  its  bonds  to  another  in  consideration  of  certain  money,  was  a 
loan  and  not  a  sale. 

Negotiation  of  bonds  by  railroad  where  payment  is  guaranteed  by  third 
Patten  is  sale  and  not  loan. 

Approved  in  Weed  v.  Gainesville  etc.  R.  R.  Co.,  119  Ga.  591,  46  S.  E. 
894,  defense  of  usury  is  not  good  as  against  bona  fide  purchaser  of  cor- 
porate bonds. 
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12  Wall.  232-246,  20  L.  Ed.  360,  UNITED  STATES  v.  CHILD. 

Where  claimants  present  their  claims  to  a  special  commission  which  does 
not  allow  the  full  amount,  hut  claimants  receive  the  reduced  amount  and 
give  a  receipt  in  full  therefor,  without  objection,  they  cannot  recover  the 
difference. 

Approved  in  Chicago,  Milwaukee  etc.  Ry.  Co.  v.  Clark,  178  U.  S.  369, 
44  L.  Ed.  1107,  20  Sup.  Ct.  930,  holding  payment  of  specified  sum  ex- 
tinguished entire  debt,  aggregate  amount  in  dispute ;  Leonard  v.  Hallett, 
57  Colo.  278,  141  Pac.  482,  granting  of  extension  for  purchase  of  land 
was  sufficient  consideration  for  agreement  to  receive  one-half  of  original 
amount;  La  Plata  County  v.  Morgan,  28  Colo.  324,  65  Pac.  41,  holding 
claimant  estopped  to  sue  for  balance,  accepting  warrants  indorsed 
thereon,  amount  allowed  in  full;  Greenlee  v.  Mosnat,  116  Iowa,  540,  90 
N.  W.  340,  holding  in  action  to  recover  money  from  attorney  defense  that 
client  accepted  certain  amount  in  full  satisfaction  should  have  gone  to 
jury ;  County  Commrs.  v.  Seawell,  3  Okl.  287,  41  Pac.  594,  applying  rule 
to  claim  against  county;  Franklin  Ins.  Co.  v.  Villeneuve,  25  Tex.  Civ. 
360,  60  S.  W.  1016,  holding  unless  contention,  policy  void,  was  made  in 
good  faith,  payment  of  less  sum  than  claimed,  as  total  release,  should 
have  gone  to  jury ;  United  States  v.  Clyde,  13  Wall.  37,  20  L.  Ed.  480, 
Mason  v.  United  States,  17  Wall.  73,  21  L.  Ed.  566,  Sisson  v.  Baltimore, 
51  Md.  98,  and  Board  of  County  Commrs.  of  Cleveland  County  v.  Sea- 
well,  3  Okl.  287,  41  Pac.  594,  all  following  rule ;  United  States  v.  Jus- 
tice, 14  Wall.  550,  20  L.  Ed.  756,  refusing  recovery,  although  no  receipt 
in  full  was  given ;  Savage  v.  United  States,  92  U.  S.  388,  23  L.  Ed.  662, 
refusing  recovery  to  one  who  surrendered  United  States  treasury  notes 
for  depreciated  legal-tender  notes;  United  States  v.  Martin,  94  U.  S. 
404,  24  L.  Ed.  129,  refusing  recovery  to  laborer  who  has  accepted  allow- 
ance for  work  in  excess  of  eight  hours  a  day;  Pray  v.  United  States, 
106  U.  S.  595,  27  L.  Ed.  265,  1  Sup.  Ct.  484,  refusing  recovery  to  occa- 
sional weigher  of  customs,  after  receipt  of  regular  compensation;  De 
Arnaud  v.  United  States,  151  U.  S.  494,  38  L.  Ed.  248,  14  Sup.  Ct.  378, 
refusing  recovery  on  claim,  after  acceptance  of  money  as  payment  in 
full ;  Pacific  R.  R.  v.  United  States,  158  U.  S.  122,  39  L.  Ed.  919,  15  Sup. 
Ct.  767,  refusing  recovery  of  interest  on  judgment  after  acceptance  of 
appropriation  as  payment  in  full;  United  States  v.  Galinger,  169  U.  S. 
322,  42  L.  Ed.  764,  18  Sup.  Ct.  366,  holding  payment  presumed  to  be  in 
full,  and  refusing  recovery  for  extra  services  to  night  customs  inspector. 

Distinguished  in  Piatt  v.  United  States,  22  Wall.  509,  22  L.  Ed.  862, 
allowing  recovery  on  reduced  claim  where  payment  was  not  in  full. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Rep.  431. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  828,  829. 
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•     Part  payment  as  satisfaction  of  disputed  claim.    Note,  1  Ann.  Gas. 
801. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  795, 

798,  805. 
Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 

and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  113. 

There  Is  no  duress  in  the  compromise  of  a  controverted  claim,  and  in 
the  absence  of  fraud  or  constraint  on  the  part  of  the  government,  it  is 
valid. 

Approved  in  Manigault  v.  S.  M.  Ward  etc.  Co.,  123  Fed.  719,  holding 
contract  to  remove  dam  erected  across  stream  without  legislative  au- 
thority valid,  no  threat  made  except  legal  proceedings  instituted ;  Earle 
v.  Berry,  27  R.  I.  231,  8  Ann,  Cas.  875,  1  L.  R.  A,  (N.  S.)  867,  61  Atl. 
675,  where  amount  due  was  in  dispute,  acceptance  of  amount  specified 
was  binding  as  compromise  in  absence  of  duress;   Mason  v.  United 
States,  17  Wall.  74,  21  L.  Ed.  566,  refusing  recovery  after  settlement  of 
claim  by  government  commission;  Boffinger  v.  Tuyes,  120  U.  S.  205, 
80  L.  Ed.  652,  7  Sup.  Ct.  533,  refusing  recovery  against  sureties  on  ap- 
peal bond  after  settlement  under  a  compromise;  The  Cayuga,  59  Fed. 
486,  8  C.  C.  A.  188,  holding  compromise  of  claim  arising  out  of  collision 
of  vessels,  valid;  Springfield  etc.  R.  R.  Co.  v.  Allen,  46  Ark.  221,  holding 
-   settlement  and  receipt  in  full  of  unliquidated  demand  a  bar  to  subse- 
quent action;  Bull  v.  Bull,  43  Conn.  469,  holding  compromise  a  valid 
accord  and  satisfaction;  Tanner  v.  Merrill,  108  Mich.  62,  62  Am.  St. 
Bep.  690,  31  L.  R.  A.  173,  65  N.  W.  665,  refusing  recovery  to  laborers 
after  settlement  and  *  receipt  in  full ;  Treat  v.  Price,  47  Neb.  883,  Q6 
N.  W.  836,  holding  creditor  bound  by  receipt  in  full  given  for  payment 
of  disputed  debt;  United  States  v.  Old  Settlers,  148  U.  S.  473,  37  L.  Ed. 
526,  13  Sup.  Ct.  669,  determining  Indian  claims  under  treaty;  Tucker 
▼.  State,  72  Ind.  245,  holding  sureties  cannot  plead  duress  of  principal, 
and  awarding  damages  against  trustee  and  sureties  for  loss  of  funds. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Clark,  92  Fed.  977,  35 
C.  C.  A.  120,  holding  payment  of  liquidated  debt  not  sufficient  con- 
sideration for  release  by  creditor  of  other  unliquidated  claims. 

Demand  for  receipt  in  full  as  condition  of  payment  of  part  of  debt 

as  duress  avoiding  receipt.    Note,  8  Ann.  Gas.  880. 
Duress  by  demanding  receipt  as  condition  of  payment.    Note,  1 

L.  R.  N..  (N.  S.)  868. 

* 

12  Wail.  246-254,  20  L.  Ed.  388,  UNITED  STATES  v.  BURNS. 

Government  cannot  make  use  of  a  patented  improvement  any  more 
than  a  private  individual,  without  license  of  the  inventor  or  making  him 
compensation. 

VII— 26 
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Approved  in  Dickerson  v.  Sheldon,  98  Fed.  622,  39  C.  C.  A.  191,  holcU 
ing  purchaser  of  infringing  article  from  United  States  without  right  to 
vend  same  without  patentee's  permission;  dissenting  opinion  in  Inter- 
national Postal  Supply  Co.  v.  Bruce,  194  U.  S.  608,  48  L.  Ed.  1138,  24 
Sup.  Ct.  820,  majority  holding  patentee  of  improvements  in  stamp- 
canceling  machine  cannot  enjoin  postmaster  from  using  infringing 
machine  of  which  government  is  lessee;  Cammeyer  v.  Newton,  94  U.  S. 
235,  24  L.  Ed.  75,  holding  patent  for  improved  dam  not  infringed  herein ; 
Fletcher  v.  Blake,  131  U.  S.  cxcvii  (Appx.),  26  L.  Ed.  156,  holding  inter- 
nal revenue  stamps  used  by  defendant  no  infringement  of  plaintiff's 
patent;  Belknap  v.  Schild,  161  U.  S.  16,  40  L.  Ed.  601,  16  Sup.  Ct. 
444,  awarding  damages  against  United  States  for  unauthorized  use  of 
patented  caisson  gates;  Brady  v.  Atlantic  Works,  4  Cliff.  416,  Fed.  Cas. 
1794,  awarding  damages  for  infringement  of  patented  dredging-boat, 
although  built  under  contract  with  government;  Campbell  v.  James,  17 
Blatchf.  54,  Fed.  Cas.  2361,  holding  postmaster  liable  for  infringement 
of  patented  canceling  stamps;  Colgate  v.  International  Ocean  Tel.  Co., 
17  Blatchf.  311,  Fed.  Cas.  2993,  enjoining  unlicensed  use  of  invention 
by  party  having  exclusive  right  to  operate  telegraph  cable;  Head  v. 
Porter,  48  Fed.  487,  holding  United  States  officer  in  charge  of  armory 
liable  for  infringement  of  patent,  although  acting  under  orders  of 
government. 

Distinguished  in  Sheriff  v.  Turner,  119  Fed.  784,  refusing  to  enjoin 
army  officer,  acting  under  Secretary  of  War,  from  constructing  sewer, 
on  ground  construction  depreciating  value  of  adjoining  land;  Inter- 
national Postal  Supply  Co.  v.  Bruce,  114  Fed.  512,  sustaining  plea  to 
jurisdiction  in  action  for  infringement  against  employee,  use  of  patent 
prescribed  by  postoffice  department. 

Where  United  States  contracted  for  privilege  of  making  patented  tents 
with  army  officer  who  assigned  half  his  interest,  and  subsequently  joined 
Confederate  army,  assignee  can  recover  his  own  moiety  from  the  United 
States. 

Approved  in  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup. 
Ct.  445,  awarding  damages  against  United  States  for  unauthorized  use 
of  patented  caisson  gates. 

Remedy   against   government   or  its   agents   for   infringement   of 
patent  rights.    Note,  15  Ann.  Gas.  1109. 

Court  of  Claims  in  deciding  upon  rights  of  claimants,  4s  not  bound  by 
any  special  rules  of  pleading. 

Approved  in  District  of  Columbia  v.  Barnes,  197  U.  S.  154,  49  L.  Ed. 
702,  25  Sup.  Ct.  401,  following  rule ;  District  of  Columbia  v.  Talty,  182 
U.  S.  513,  45  L.  Ed.  1209,  21  Sup.  Ct.  898,  allowing  filing  of  amended 
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Potion  instead  of  substitute  for  original  petition  lost;  United  States 
v-  Palmer,  128  U.  S.  269,  32  L.  Ed.  444,  9  Sup.  Ct.  106,  holding  Court 
°*  Claims  has  jurisdiction  of  claims  of  patentees  for  use  of  inventions 
ty  United  States  by  consent ;  Wisconsin  etc.  R.  R.  Co.  v.  United  States, 
164  U.  S.  212,  41  L.  Ed.  407,  17  Sup.  Ct.  52,  holding  claim  of  govern- 
ment against  railroad  for  money  illegally  paid,  need  not  be  set  up  as 
counterclaim  in  action  by  railroad  to  recover  for  carrying  mails. 

12  Wall.  254-269,  20  L.  Ed.  '390,  HOLLADAY  V.  KENNARD. 

Carriers  are  not  responsible  for  loss  of  goods  by  act  of  public  enemy, 
if  they  use  due  diligence  to  prevent  it;  but  they  are  liable  for  ordinary  negli- 
gence;  fraud,  or  collusion  with  the  enemy,  or  willful  negligence  is  not 

Approved  in  Odd  Fellows  Mut.  Aid  Assn.  v.  James,  63  Cal.  607,  49 
Am.  Rep.  112,  holding  secretary  and  his  sureties  liable  for  theft  of 
money  received  and  not  diligently  turned  over  to  treasurer;  Hubbard 
v.  Harnden  Express  Co.,  10  R.  I.  251,  holding  defendant  not  liable  for 

loss  of  goods  seized  by  Confederate  officer. 

• 
Express  carriers  must  provide  cool,  self-possessed,  prudent  men,  of  good 
Judgment  and  forethought,  as  agents  to  carry  goods  on  perilous  journeys. 

Approved  in  Sloss-Sheffield  Steel  etc.  Co.  v.  Bibb,  164  Ala.  68,  51 
South.  347,  discussing  rule  in  action  for  injuries  to  servant  of  inde- 
pendent contractor  working  a  mine  for  owner;  Anderson  v.  New  York 
etc.  S.  S.  Co.,  47  Fed.  39,  awarding  damages  for  injury  by  negligence 
of  incompetent  winchman;  Memphis  etc.  Packet  Co.  v.  McCool,  83  Ind. 
398,  43  Am.  Rep.  72,  awarding  damages  for  negligent  injury  to 
passenger  on  steamboat. 

Duties  of  express  companies  as  common  carriers.  Note,  61  Am. 
St.  Rep.  385. 

Materiality  of  evidence  of  competency  of  servant  in  action  for 
damages  caused  by  his  negligence  to  third  person.  Note,  19  Ann. 
Gas.  998. 

"Ordinary  diligence"  is  a  relative  term,  to  be  judged  of  by  nature  of 
subject  to  which  it  is  directed. 

Approved  in  The  Steamship  Styria  v.  Morgan,  186  U.  S.  10,  46  L.  Ed. 
1033,  22  Sup.  Ct.  735,  holding  master  justified  in  unloading  and  ware- 
housing contraband  portion  of  cargo. 

Ordinary  diligence  is  all  that  is  required  of  a  carrier  to  avoid  or  remedy 
the  effects  of  an  overpowering  cause. 

Approved  in  The  City  of  Boston,  159  Fed.  266,  applying  rule  to  claim 
of  passenger  for  injury  growing  out  of  sinking  of  vessel  in  collision. 
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12  Wall.  259-261.  20  L.  Ed.  392,  GERMAIN  V.  MASON. 

All  parties  to  an  original  joint  judgment  most  be  brought  before  ap- 
pellate court  on  a  writ  of  error,  and  this  is  not  done  by  a  writ  which  does 
not  give  their  names. 

Approved  in  Ayres  v.  Polsdorfer,  105  Fed.  739,  45  C.  C.  A.  24,  dis- 
missing writ,  defendants  severally  pleading  title  by  distinct  titles,  writ 
sued  out  by  one  without  joining  or  inviting  others;  Grand  Island  etc. 
R.  R.  Co.  v.  Sweeney,  103  Fed.  345,  43  C.  C.  A.  255,  dismissing  appeal, 
all  parties  to  action  to  foreclose  mechanic's*  lien  not  made  parties  or 
showing  opportunity  therefor;  Simpson  v.  Greeley,  20  Wall.  157,  22 
L.  Ed.  339,  applying  rule  and  dismissing  writs;  St.  Louis  Elevator  Co. 
v.  Nichols,  91  Fed.  833,  dismissing  appeal  from  deficiency  decree 
against  mortgagor  and  its  grantee,  where  the  latter  appeals  alone." 

Substitution  of  phrase  "et  al."  in  place  of  names  in  process,  plead- 
ings, etc.    Note,  14  Ann.  Gas.  572. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

In  an  action  to  enforce  a  mechanic's  lien,  where  other  creditors  are 
made  codefendants  with  the  debtor,  and  a  personal  judgment  is  rendered 
against  debtor  alone,  he  can  prosecute  a  writ  of  error  in  his  own  name  with- 
out joining  his  codefendants. 

Approved  in  Amadeo  v.  Northern  Assur.  Co.,  201  U.  S.  201,  50  L.  Ed. 
726,  26  Sup.  Ct.  507,  death  of  insured  after  judgment  for  defendant  in 
action  on  policy,  where  insured  originally  named  as  sole  plaintiff,  not 
ground  for  dismissal  of  writ  of  error  where  insured  had  no  interest  in 
action  and  caption  of  declaration  had  been  amended  to  show  assign- 
ment; Copeland  v.  Dixie  Lumber  Co.,  4  Ala.  App.  236,  57  South.  127, 
as  appeal  bond  given  by  owner  did  not  supersede  judgment  against 
contractor,  neither  she  nor  her  sureties  were  liable  for  judgment  against 
him. 

Approved  in  Basket  v.  Hassell,  107  U.  S.  608,  27  L.  Ed.  502,  1  Sup. 
Ct.  417,  refusing  to  dismiss  appeal  where  omitted  parties  have  no  in- 
terest; Hill  v.  Chicago  etc.  R.  R.  Co.,  140  U.  S.  54,  35  L.  Ed.  332,  11 
Sup.  Ct.  691,  holding  second  decree  in  a  case,  on  severable  matter,  ap- 
pealable; Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  58  Fed.  13,  7 
C.  C.  A.  3,  holding  railroad  after  foreclosure  sale,  not  a  necessary 
party  to  appeal  from  decree  distributing  proceeds j  Louisville  etc.  Ry. 
Co.  v.  Pope,  74  Fed.  5,  6,  20  C.  C.  A.  253,  allowing  appeal  by  railroad 
from  decree  establishing  lien  for  construction  without  joining  trustee 
under  mortgage;  Guarantee  Trust  etc.  Co.  v.  Buddington,  23  Fla.  518, 
holding  party  aggrieved  in  separate  interests  may  appeal  separately; 
Town  of  Albuquerque  v.  Zeiger,  5  N.  M.  520,  25  Pac.  787,  holding  in 
proceeding  by  taxpayer  against  a  town  and  the  sheriff  to  enjoin  collec- 
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"OH  of  tax,  the  town  may  prosecute  a  writ  of  error  alone;  Grunberg  v. 
Waited  States,  146  Fed.  84,  76  C.  C.  A.  51,  arguendo. 

12  WalL  262-275,  20  I*.  Ed.  423,  HANNIBAL  ETC.  B.  B.  OO.  V.  SWIFT. 

Carrier  of  passengers  is  bound,  unless  there  is  reasonable  ground  for 
refusal,  to  take  all  persons  who  apply  for  passage  and  their  baggage,  and 
a  carrier  of  goods  must  take  all  property  offered  for  transportation. 

Approved  in  State  v.  Missouri  etc.  Ry.  Co.,  262  Mo.  524,  L.  B.  A. 

1915C,  778,  172  S.  W.  40,  the  one-cent  militia  fare  law  (Rev.  Stats. 
1909,  §  8396)  constitutes  unjust  discrimination  under  Const.,  art.  XII, 

§14,  in  view  of  Rev.  Stats.  1909,  §3232;  Camblos  v.  Philadelphia  etc. 
R.  R.  Co.,  4  Fed.  Cas.  1109,  refusing  preliminary  injunction  against 
railroad  for  interference  with  express  company's  business. 

Carriers  are  responsible  for  safe  conveyance  of  baggage  and  other 
property  to  destination  or  end  of  road,  unless  prevented  by  Inevitable  ac- 
cident or  public  enemy. 

Approved  in  Inman  &  Co.  v.  Seaboard  <Air  Line  Ry.  Co.,  159  Fed.  967, 
while  common  carrier  may  limit  its  common-law  liability,  it  cannot  con- 
tract to  relieve  itself  from  damages  resulting  from  negligence  of  itself 
or  servants;  Doerner  v.  St.  Louis  etc.  R.  Co.,  149  Mo.  App.  175,  130 
S.  W.  64,  "baggage"  includes  articles  of  jewelry  and  personal 
ornament. 

Carriers'  obligation  to  taKe  all  offered  for  transportation,  is  not  depend- 
ent upon  the  contract  of  the  parties,  although  it  may  be  modified  or  limited 
ty  contract 

Approved  in  De  Menacho  v.  Ward^  23  Blatchf .  509,  27  Fed.  533,  hold- 
ing carrier  may  make  discriminations  in  rates,  but  not  against  ship- 
pers refusing  to  patronize  him  exclusively;  Central  Trust  Co.  v.  East 
Tennessee  etc.  R.  R.  Co.,  70  Fed.  766,  holding  railroad  liable  for  burn- 
ing of  goods  in  station,  not  delivered  with  due  diligence ;  Shea  v.  Chi- 
cago etc.  R.  R.  Co.,  66  Minn.  107,  68  N.  W.  609,  awarding  damages  for 

• 

injury  to  lemons  shipped  in  ordinary  box-car;  The  George  Dumois,  88 
Fed.  540,  allowing  recovery  for  damaged  bananas,  delayed  in  transport. 

Discrimination  in  freight  rates.    Note,  54  Am.  Rep.  865. 

If  reasonable  ground  exists  for  refusing  to  carry  passengers  or  goods, 
tat  carrier  does  not  insist  upon  it  and  transports  them,  its  liability  is 
not  modified. 

Approved  in  Webber  v.  Old  Colony  St.  Ry.  Co.,  210  Mass.  442,  97 
N.  E.  75,  fact  that  street-car  passenger  was  suffering  from  physical 
conditions  making  her  susceptible  to  injury  from  jolt  of  car,  did  not 
deprive  her  of  right  to  recover ;  Louisville  etc.  Packet  Co.  v.  Rogers,  20 
Ind.  App.  602,  49  N.  E.  973,  holding  carrier  liable  for  loss  of  goods 
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agreed  to  be  carried  on  certain  boat,  but  burned -on  another;  Beard  v. 
Illinois  Central  R.  R.  Co.,  79  Iowa,  522,  18  Am.  St.  Rep.  384,  7  L.  B.  A. 
282,  44  N.  W.  802,  holding  railroad  liable  for  damage  to  butter  by  heat, 
notwithstanding  it  did  not  have  necessary  cars  to  transport  it  safely; 
Toledo  etc.  Ry.  Co.  v.  Bowler,  Burdick  &  Co.,  57  Ohio  St.  57,  63  Am. 
St.  Rep.  703,  47  N.  E.  1040,  holding  railroad  liable  for  loss  of  merchan- 
dise in  drummer's  trunks,  knowingly  accepted  as  baggage. 

Liability  of  common  carrier  attaches  when  the  property  passes,  with 
his  assent,  into  his  possession,  and  is  not  affected  by  the  car  in  which  it 
is  transported,  or  manner  in  which  car  is  loaded. 

Approved  in  Crawford  v.  Southern  Ry.  Co.,  56  S.  C.  149,  34  S.  E. 
84,  holding  common  carrier  not  relieved  from  liability  for  overloading 
by  contract  placing  duty  upon  shipper;  Shea  v.  Chicago  etc.  R.  R.  Co., 
66  Minn.  107,  68  N.  W.  609,  awarding  damages  for  injury  to  lemons 
shipped  in  ordinary  box-cars;  Southwestern  R.  R.  Co.  v.  Webb,  48  Ala. 
587,  holding  jury  must  decide  whether  delivery  of  goods  on  station 
platform  is  receipt  by  railroad;  Galveston  etc.  Ry.  Co.  v.  Parsley,  6 
Tex.  Civ.  App.  157,  25  S.  W.  67,  holding  railroad  liable  for  death  of 
soldier  on  troop  train. 

Who  liable  as  common  carriers.    Note,  47  Am.  Dec.  651. 
Liability  of  carrier  of  goods  on  land  for  injury  or  loss  by  fire. 
Note,  5  Ann.  Caj.  822. 

Common  carrier  is  an  insurer  of  property  carried,  and  upon  him  the 
duty  rests  to  see  that  the  packing  and  conveyance  are  such  as  to  secure 
its  safety. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Rice,  169  Ala.  270,  272, 
273,  Ann.  Gas.  1912B,  389,  29  L.  R.  A.  (N.  S.)  1214,  52  South.  920,  921, 
carrier  liable  for  loss  of  a  dog  which  escaped  from  crate  not  sufficiently 
safe  for  its  transportation;  Northwestern  Marble  etc.  Co.  v.  Williams, 
128  Minn.  518,  L.  R.  A.  1915D,  1077,  151  N.  W.  421,  where  carrier  dis- 
covered  crating  was  defective  at  time  marble  was  loaded  on  wagon,  he 
assumed  responsibility  of  carrying  it;  Vaughan  Mach.  Co.  v.  Stanton 
Tanning  Co.,  106  Va.  451,  56  S.  E.  142,  discussing  instruction  given  in 
action  on  note  given  for  machine  shipped  f .  o.  b.  at  shippiDg  point, 
which  was  injured  when  received;  Shea  v.  Chicago  etc.  R.  R.  Co.,  66 
Minn.  107,  68  N.  W.  609,  awarding  damages  for  injury  to  lemons 
shipped  in  ordinary  box-car. 

• 

Where  no  interference  is  attempted  it  is  no  ground  for  limiting  re- 
sponsibility of  carrier  that  owner  of  property  accompanies  it  and  looks 
out  for  its  safety. 

Distinguished  in  Roderick  v.  Baltimore  etc.  R.  R.  Co.,  7  W.  Va.  61, 
holding  railroad  not  liable  for  injury  to  horse,  caused  by  interference 
of  plaintiff  with  management  of  car. 
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Where  railroad  receives  for  transportation  on  passenger  trains  prop- 
erty other  than  personal  baggage,  in  absence  of  fraud  or  concealment,  it 
Is  considered  to  assume  liability  of  common  carriers  of  merchandise. 

Approved  in  Saunders  v.  Southern  Ry.,  128  Fed.  19,  20,  62  C.  C..A. 
523,  holding  plaintiff  not  bound  by  contract  ef  property-man  and  rail- 
way without  his  knowledge  releasing  company  from  liability  for  loss  of 
baggage;  New  Orleans  etc.  R.  R.  Co.  v.  Shackelford,  87  Miss.  615,  616, 
40  South.  428,  carrier  is  liable  for  loss  of  sample-case  checked  as 
baggage  with  knowledge  of  its  character;  Trouser  v.  Seaboard  Air  Line 
By.  Co.,  139  N.  C.  384,  51  S.  E.  973,  holding  carrier  liable  for  damage 
to  drummer's  samples  carried  as  baggage,  though  no  extra  charges  paid; 
Humphreys  v.  Perry,  148  U.  S.  646,  37  L.  Ed.  595,  13  Sup.  Ct.  718, 
holding  railroad  not  liable  for  loss  of  contents  of  jewelry  drummer's 
trunk  carried  as  baggage;  Kansas  City  etc.  Ry.  Co.  v.  McGahey,  63 
Ark.  350,  58  Am.  St.  Rep.  115,  36  L.  R.  A.  785,  38  S.  W.  661,  holding 
railroad  not  liable  for  burning  of  baggage  not  called  for  within  reason- 
able time;  Waldron  v.  Chicago  etc.  R.  R.  Co.,  1  Dak.  344,  46  N.  W.  457, 
holding  railroad  liable  for  loss  of  box  received  with  baggage ;  S  ton  em  an 
v.  Erie  R.  R.  Co.,  52  N.  T.  433,  holding  railroad  liable  for  loss  of  boxes 
containing  baggage  and  merchandise;  Sloman  v.  Great  Western  R.  R. 
€o.9  67  N.  Y.  212,  holding  railroad  liable  for  loss  of  drummer's  sample 
trunks,  on  which  "excess  baggage"  was  paid;  Missouri  Pac.  Ry.  Co.  v. 
Slater,  3  Tex.  App.  Civ.  26,  applying  rule. 

Modified  in  Blumantle  v.  Fitchburg  R.  R.  Co.,  127  Mass.  325,  34  Am. 
Sep.  378,  holding  railroad  not  liable  for  loss  of  such  property,  without 
agreement  to  carry  it  as  freight. 

Liability  of  common  carriers  for  the  baggage  of  passengers.    Note, 

99  Am.  St.  Rep.  350,  355. 
Liability  of  carrier  in  transporting  passenger's  merchandise.    Note, 

14  L.  R.  A.  515. 

Railroad  may  refuse,  to  receive  on  passenger  trains  property  other  than 
baggage  of  passenger. 

Approved  in  Pfister  v.  Central  Pacific  R.  R.  Co.,  70  Cal.  175,  59  Am. 
Rep.  409,  11  Pac.  689,  holding  railroad  not  liable  for  refusal  to  allow 
county  treasurer  to  carry  large  sums  of  money  to  State  treasurer. 

Contract  to  carry  the  person  only  implies  an  undertaking  to  transport 
such  a  limited  quantity  of  articles  as  are  ordinarily  taken  by  travelers  of 
equal  station  for  their  personal  use  and  convenience. 

Approved  in  Choctaw  etc.  R.  R.  Cb.  v.  Zwirtz,  13  Okl.  418,  73  Pac. 
943,  carrier  need  not  carry  articles  intended  for  business  use,  as  bag- 
gage; Wells  v.  Great  Northern  Ry.  Co.,  59  Or.  170,  34  L.  R.  A.  (N.  S.) 
178,  114  Pac.  93,  1  N.  C.  C.  A.  664,  where  carrier  upon  sale  of  ticket, 
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issues  baggage  check*  on  passenger's  personal  effects,  it  assumes  the 
safe  transportation  of  such  baggage;  New  York  Central  etc.  R.  R.  Co. 
v.  Fraloff,  100  U.  S.  29,  25  L.  Ed.  534,  awarding  damages  for  loss  of 
baggage,  including  valuable  laces  stolen  from  passenger's  trunk  (affirm- 
ing 12  Blatchf.  489,  Fed.  Cas.  5026) ;  The  Majestic,  60  Fed.  630,  9 
C.  C.  A.  161,  23  L.  B.  A.  752,  awarding  damages  for  injury  to  baggage, 
notwithstanding  exemption  printed  on  back  of  ticket;  Kansas  City 
etc.  Ry.  Co.  v.  McGahey,  63  Ark.  346,  58  Am.  St.  Rep.  112,  36  L.  R.  A. 
782,  38  S.  W.  66Q,  holding  railroad  not  liable  for  burning  of  baggage 
not  called  for  within  reasonable  time;  Kansas  City  etc.  Ry.  Co.  v.  State, 
65  Ark.  366,  67  Am.  9t.  Rep.  935,  41  L.  R.  A.  334,  46  S.  W.  422,  holding 
merchandise  samples  not  "baggage";  Metz  v.  California  Southern 
R.  R.  Co.,  85  Cal.  330,  20  Am.  St.  Rep.  230,  9  L.  R.  A.  431,  24  Pac.  610, 
refusing  recovery  for  loss  of  lady's  jewelry  stolen  from  man's  trunk 
while  traveling  alone ;  Staub  v.  Kendrick,  121  Ind.  230,  6  L.  R.  A.  621, 
23  N.  E.  80,  holding  carrier  liable  for  loss  of  valise  and  contents,  in- 
cluding traveling  salesman 's  catalogue ;  Oakes  v.  Northern  Pac.  R.  R.  Co., 
20  Or.  396,  23  Am.  St.  Rep.  127,  12  L.  R.  A.  319,  26  Pac.  232,  awarding 
damages  for  loss  of  trunks  containing  theatrical  company's  effects; 
Kansas  etc.  Ry.  Co.  v.  McGahey,  63  Ark.  347,  349,  58  Am,  St.  Rep.  113,  36 
L.  R.  A.  783,  784,  38  S.  W.  660,  defining  baggage  and  carriers '  liability 
thereon  at  destination. 

What  is  baggage  to  which  passenger  is  entitled.    Note,  71  Am.  Dec. 
158,  162. 
'  What  constitutes  baggage.    Note,  21  Ann.  Gas.  730,  735. 

Book  or  manuscript  as  baggage.    Note,  1  N.  C.  G.  A.  69. 

Surgical  instruments,  belonging  to  an  army  surgeon,  traveling  with 
troops,  may  properly  be  regarded  as  part  of  his  baggage. 

Approved  in  Wood  v.  Cunard,  192  Fed.  295,  296,  41  L.  R.  A.  (N.  S.) 
371,  112  C.  C.  A.  551,  1  N.  C.  C.  A.  68,  69,  on  libel  of  steamship  com- 
pany for  loss  of  trunk,  manuscript  of  a  manual  op  Greek  grammar,  used 
by  a  teacher  was  properly  included  with  his  baggage;  Yazoo  etc.  Rail- 
road Co.  v.  Baldwin,  113  Tenn.  218,  81  S.  W.  602,  female's  clothing, 
ornaments,  bank-book  and  contents  and  zither  key,  carried  in  trunk, 
constitute  baggage,  though  household  goods  are  not;  Runyan  v.  Central 
R.  R.  Co.,  61  N.  J.  L.  541,  68  Am.  St.  Rep.  712,  43  L.  R.  A.  287,  41  Atl. 
369,  in  determining  rights  of  passenger  to  take  small  packages  of 
merchandise  with  him. 


12  Wall.  275-285,  20  L.  Ed.  395,  KEARNEY  v.  CASE. 

In  absence  of  bill  of  exceptions,  statement  of  facts,  signed  by  both 
parties  after  suing  out  a  writ  of  error,  is  no  part  of  record,  and  will  be 
disregarded. 
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Approved  in  Scaife  v.  Western  etc.  Land  Co.,  87  Fed.  311,  30  C.  C.  A. 
661,  issuing  mandamus  to  trial  judge  to  settle  bill  of  exceptions. 

Case  In  appellate  court  must  be  tried  on  rulings  of  lower  court,  as 
they  appear  by  the  record. 

Approved  in  Alder  v.  Edenborn,  198  Fed.  933,  where  case  is  heard  by 
referee,  a  hearing  presented  on  bill  of  exceptions  cannot  be  had. 

If  facts  are  to  be  considered  by  higher  court,  they  must  appear  by 
bill  of  exceptions,  or  by  an  agreed  statement  submitted  to  court,  or  by 
finding  of  court  under  statute. 

Approved  in  Fitzgerald  v.  Bassford,  142  Fed.  134,  73  C.  C.  A.  352, 
where  action  at  law  tried  without  jury  and  no  special  findings  made, 
assignment  that  court  erred  in  rendering  judgment  in  favor  of  plaintiff 
presents  no  reviewable  question;  Trustees  of  Meth.  Ep.  Church  v. 
Browne,  39  Md.  162,  dismissing  appeal  where  facts  and  law  do  not 
appear  on  the  record. 

Parties  cannot  by  consent  make  up  a  case  for  higher  court,  after  it  has 
passed  from  control  of  court  below. 

Approved  in  Bethel  v.  Matthews,  13  Wall.  3,  20  L.  EcL  556,  follow- 
ing rule. 

Trial  of  issues  in  Circuit  Courts  must  be  by  jury,  except  in  cases  of 
equity,  admiralty,  maritime  jurisdiction,  and  where  the  parties  waive  a 
Jury. 

Approved  in  Craven  v.  Clark,  186  Fed.  960,  upholding  practice  of 
appointing  an  auditor  as  preliminary  to  jury  trial  where  case  is  com- 
plicated; Swift  &  Co.  v.  Jones,  145  Fed.  493,  76  C.  C.  A.  253,  circuit  judge 
has  no  power,  even  with  consent  of  parties,  to  order  trial  of  issues  in 
action  at  law  before  special  master  authorized  to  hear  and  pass  on  facts 
and  report  findings  to  court;  Sulzer  v.  Watson,  39  Fed.  415,  holding 
action  on  book  account  must  be  tried  by  jury ;  Thomas  v.  American  etc. 
Mortgage  Co.,  47  Fed.  559,  12  L.  R.  A.  689,  applying  rule  in  holding 
no  Federal  jurisdiction  of  action  on  note. 

In  Federal  courts  jury  trial  may  be  waived  by  the  parties,  and  judg- 
ment of  court  in  such  a  case  is  valid,  and  in  absence  of  statute  there  can 
to  no  review  of  findings  of  fact. 

Approved  in  Wm.  Edwards  Co.  v.  La  Dow,  230  Fed.  382,  383,  and 
Ladd  &  Tilton  Bank  v.  Lewis  A.  Hicks  Co.,  218  Fed.  314,  134  C.  C.  A. 
106,  both  holding  in  absence  of  written  stipulation  waiving  jury,  rulings 
of  court  on  trial  are  not  re  viewable ;  -Elkin  v.  Denver  Engineering  Wks. 
Co.,  181  Fed.  685,  105  C.  C.  A.  1,  where  case  had  been  referred  to 
referee  by  consent,  on  coming  in  of  report,  only  power  possessed  by 
court  was  to  confirm  it  or  reject  it;  Erkel  v.  United  States,  169  Fed.  624, 
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95  C.  C.  A.  151,  applying  rule  in  action  of  ejectment;  Brock  v.  Fuller 
Lumber  Co.,  153  Fed.  275,  82  C.  C.  A.  402,  in  action  to  assess  damages 
on  bond  after  default,  written  stipulation  not  necessary  to  waiver  of 
jury;  Belt  v.  United  States,  4  App.  D.  C.  31,  relating  to  waiver  of  jury 
by  accused  in  a  criminal  matter;  Boogher  v.  New  York  Life  Ins.  Co., 
103  U.  S.  95,  26  L.  Ed.  311,  applying  rule  to  judgment  on  findings  of 
referee  in  action  on  bond;  Rogers  v.  United  States,  141  U.  S.  556,  35 
L.  Ed.  856,  12  Sup.  Ct.  94,  affirming  judgment  of  lower  court;  Perego 
v.  Dodge,  163  U.  S.  166,  41  L.  Ed.  118,  16  Sup.  Ct.  974,  holding  objection 
of  trial  without  jury  cannot  be  first  taken  in  appellate  court;  Grayson 
v.  Lynch,  163  U.  S.  472,  41  L.  Ed.  232,  16  Sup.  Ct.  1066,  holding  findings 
of  fact  by  court  have  same  effect  as  verdict  of  jury;  Thistle  v.  Hamil- 
ton, 4  Dill.  164,  Fed.  Cas.  13,884,  holding  parties  can  waive  jury  on 
appeal  from  judgment  of  District  Court  in  bankruptcy;  Rush  v.  New- 
man, 58  Fed.  160,  7  C.  C.  A.  136,  holding  appellate  court  can  consider 
only  sufficiency  of  declaration  to  support  judgment;  Walker  v.  Miller, 
59  Fed.  870,  8  C.  C.  A.  331,  holding  appellate  court  will  only  consider 
the  sufficiency  of  pleadings  and  findings;  United  States  v.  Arnold,  69 
Fed.  990,  16  C.  C.  A.  575,  applying  rule  in  appeal  from  denial  of  habeas 
corpus. 

Under  act  of  1865  there  can  be  no  review  of  a  judgment  on  issues  of 
fact  submitted  to  Circuit  Court  unless  a  jury  was  waived  by  written  agree- 
ment filed  with  clerk,  and  this  fact  must  affirmatively  appear  in  record. 

Approved  in  Columbus  Compress  Co.  v.  United  States  Fidelity  etc. 
Co.,  186  Fed.  488,  108  C.  C.  A.  465,  where  record  showed  parties  an- 
nounced they  were  ready  for  trial  and  formally  waived  jury  in  open 
court,  court  cannot  assume  jury  was  waived  by  written  stipulation; 
Giiman  v.  Illinois  etc.  Tel.  Co.,  91  U.  S.  614,  23  L.  Ed.  409,  Boogher  v. 
New  York  Life  Ins.  Co.,  103  U.  S.  96,  26  L.  Ed.  312,  and  Madison  County 
v.  Warren,  106  U.  S.  623,  27  L.  Ed.  311,  2  Sup.  Ct.  86,  all  following  rule ; 
Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup.  Ct.  297,  United 
States  v.  Arnold,  69  Fed.  992,  16  C.  C.  A.  575,  and  Duncan  v.  Atchison 
etc.  R.  R.,  72  Fed.  811,  19  C.  C.  A.  202,  all  applying  rule  and  affirming 
judgment  of  lower  court ;  Stepp  v.  National  Life  etc.  Assn.,  37  S.  C.  436, 
16  S.  E.  140,  holding  party  at  whose  demand  issues  are  withdrawn  from 
jury  cannot  question  it  on  appeal;  Phillips  v.  Moore,  100  U.  S.  213,  25 
L.  Ed.  604,  arguendo. 

Where  party  is  present  by  counsel  and  goes  to  trial  without  objection, 
he  thereby  waives  his  right  to  jury. 

Approved  in  Ryan  v.  Carter,  93  U.  S.  81,  23  L.  Ed.  808,  holding  find- 
ings of  fact  by  court  have  same  effect  as  verdict  of  jury;  Perego  v. 
Dodge,  163  U.  S.  166,  41  L.  Ed.  118,  16  Sup.  Ct.  974,  holding  objection 
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to  trial  without  jury  cannot  be  made  for  first  time  in  appellate  court 
(affirming  9  Utah,  7,  33  Pac.  222) ;  United  States  v.  Harris,  106  U.  S. 
635,  27  L.  Ed.  292,  1  Sup.  Ct.  606,  arguendo. 

Where  issues. of  fact  are  presented  and  there  is  nothing  to  show  that 

party  complaining  of  error  was  present  by  himself  or  counsel  at  trial,  and 

no  jury  was  called,  it  is  error  for  court  to  try  those  iBsues  without  a  jury. 

Approved  in  Morgan  v.  Gay,  19  Wall.  83,  22  L.  Ed.  100,  following 

rule. 

Where  there  is  no  error  of  which  court  can  take  cognizance  judgment 
below  will  be  affirmed. 

Approved  in  Rogers  v.  United  States,  141  U.  S.  556,  35  L.  Ed.  856, 
12  Sup.  Ct.  Rep.  94,  following  rule. 

12  Wall.  285-304,  20  L.  Ed.  396,  MILLER  V.  BROOKLYN  LIFE  INSUR- 
ANCE CO. 

Issues  of  fact  in  civil  cases  in  Circuit  Court  may  be  tried  by  court  with- 
out a  jury  whenever  the  parties  file  written  stipulation  with  clerk,  waiving 
a  jury. 

Approved  in  Rhodes  v.  U.  S.  Nat.  Bank,  66  Fed.  515,  13  C.  C.  A.  612, 
34  L.  R.  A.  744,  refusing  to  review  a  general  finding. 

When  issues  of  fact  are  tried  without  a  jury  in  Circuit  Courts,  finding 
may  be  general  or  special,  and  it  has  same  effect  as  verdict  of  jury. 

Approved  in  Towle  v.  First  Nat.  Bank,  153  Fed.  567,  82  C.  C.  A.  520, 
special  findings  in  action  at  law  when  jury  has  been  waived,  have  same 
effect  as  special  verdiete  of  jury;  Anglo-American  Land  etc.  Co.  v.  Lom- 
bard, 132  Fed.  734,  68  C.  C.  A.  89,  determining  sufficiency  of  special 
finding  of  court  in  action  at  law;  Merchants'  Mut.  Ins.  Co.  v.  Folsom, 
18  Wall.  250,  21  L.  Ed.  833,  overruling  exceptions  to  refusal  of  court 
to  make  special  findings;  Ryan  v.  Carter,  93  U.  S.  81,  23  L.  Ed.  808, 
refusing  to  review  questions  of  fact;  The  Abbotsford,  98  U.  S.  443,  25 
L.  Ed.  169,  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  Ed.  233,  16  Sup.  Ct. 
1066,  Bowden  v.  Burnham,  59  Fed.  753,  8  C.  C.  A.  248,  Key  West  v. 
Baer,  66  Fed.  442,  13  C.  C.  A.  572,  and  Rhodes  v.  U.  S.  Nat.  Bank,  66 
Fed.  515,  34'  L.  R.  A.  744,  13  C.  C.  A.  612,  all  refusing  to  review  evi- 
dence after  findings  by  court. 

In  a  case  tried  by  Circuit  Court  without  a  jury,  exceptions,  if  duly 
taken  at  time  rulings  are  made,  and  properly  presented  by  a  bill  of  excep- 
tions, may  be  reviewed  in  Supreme  Court. 

Approved  in  Richmond  v.  Smith,  15  Wall.  438,  21  L.  Ed.  202,  review- 
ing ruling  sustaining  demurrer  to  plea;  Merchants'  Mut.  Ins.  Co.  v. 
Folsom,  18  Wall.  248,  21  L.  Ed.  833,  overruling  exceptions  to  refusal  of 
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court  to  make  special  finding;  Crews  v.  Brewer,  19  Wall.  72,  22  L.  Ed. 
64,  dismissing  appeal  in  absence  of  authorized  statement  of  facts  in 
record;  Springfield  Fire  etc.  Ins.  Co.  v.  Sea,  21  Wall.  161,  22  L.  Ed. 
512,  affirming  judgment  where  exceptions  were  not  specific ;  Tyng  v. 
Grinnell,  92  U.  S.  469,  23  L.  Ed.  734,  refusing  to  review  question  of 
fact ;  The  Abbotsf ord,  98  U.  S.  443,  25  L.  Ed.  169,  Grayson  v.  Lynch,  163 
U.  S.  473,  41  L.  Ed.  232,  16  Sup.  Ct.  1066,  and  Rhodes  v.  United  States 
Nat.  Bank,  66  Fed.  515,  34  L.  R.  A.  744,  13  C.  C.  A.  612,  both  refusing 
to  review  evidence;  British  etc.  Mining  Co.  v.  Baker  etc.  Mining  Co., 
139  U.  S.  223,  35  L.  Ed.  147,  11  Sup.  Ct.  523,  affirming  judgment  where 
no  exceptions  to  rulings  were  presented;  Miller  v.  Houston  etc.  Ry. 
Co.,  55  Fed.  369,  5  C.  C.  A.  134,  and  Key  West  v.  Baer,  66  Fed.  442, 
13  C.  C.  A.  572,  both  applying  rule  in  United  States  Circuit  Court  of 
Appeals;  Trustees  of  Methodist  Episcopal  Church  v.  Browne,  39  Md. 
162,  affirming  judgment  in  absence  of  bill  of  exceptions  or  agreed  state- 
ment of  facts. 

In  case  tried  by  Circuit  Court  without  jury,  when  finding  is  special, 
Supreme  Court  may  determine  whether  facts  found  are  sufficient  to  sup- 
port the  judgment. 

Approved  in  Tyng  v.  Grinnell,  92  U.  S.  469,  23  L.  Ed.  734,  and  Ryan 
v.  Carter,  93  U.  S.  81,  23  L.  Ed.  808,  both  applying  rule,  and  affirming 
lower  judgments;  British  etc.  Mining  Co.  v.  Baker  etc*  Mining  Co.,  139 
U.  S.  223,  35  L.  Ed.  147,  11  Sup.  Ct.  523,  holding  statement  of  court 's 
reasons  for  its  conclusions  does  not  render  finding  special;  Miller  v. 
Houston  etc.  Ry.  Co.,  55  Fed.  369,  5  C.  C.  A.  134,  Key  West  v.  Baer,  66 
Fed.  442,  13  C.  C.  A.  572,  Rhodes  v.  United  States  Nat.  Bank,  66  Fed. 
515,  34  L.  R.  A.  744,  13  C.  C.  A.  612,  and  Sayward  v.  Dexter,  72  Fed. 
769,  19  C.  C.  A.  176,  all  applying  rule  in  United  States  Circuit  Court  of 
Appeals;  Trustees  of  Methodist  Episcopal  Church  v.  Browne,  39^  Md. 
162,  affirming  judgment  in  absence  of  bill  of  exceptions;  Lynch  v.  Gray- 
son, 7  N.  M.  40,  32  Pac.  153,  applying  rule  under  territorial  statute. 

In  case  tried  by  Circuit  Court  without  a  jury,  if  finding  is  general,  and 
no  exceptions  have  been  taken  to  rulings  of  court,  there  can  be  no  review. 
Approved  in  West  v.  Houston  Oil  Co.,  136  Fed.  350,  69  C.  C.  A.  169, 
applying  rule  in  trespass  to  try  title;  Merchants'  Mut.  Ins.  Co.  v.  Fol- 
som,  18  Wall.  248,  21  L.  Ed.  833,  overruling  exceptions  to  refusal  of 
court  to  make  special  findings;  Crews  v.  Brewer,  19  Wall.  72,  22  L.  Ed. 
64,  dismissing  appeal  in  absence  of  authorized  statement  of  facts  in 
record;  Martinton  v.  Fairbanks,  112  U.  S.  673,  28  L.  Ed.  863,  5  Sup. 
Ct.  322,  refusing  to  review  single  exception  to  general  finding;  Bowden 
v.  Burnham,  59  Fed.  753,  8  C.  C.  A.  248,  Rhodes  v.  United  States  Nat. 
Bank,  66  Fed.  515,  34  L.  R.  A.  744,  13  C.  C.  A.  612,  and  Sayward  v. 
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Dexter,  72  Fed.  769,  9  C.  C.  A.  176,  all  refusing  to  review  evidence; 
Stepp  v.  Nat.  ABsn.,  37  S.  C.  436,  16  S.  E.  140,  applying  rule  under 
State  statute. 

At  common  law  facts  tried  by  a  jury  could  only  be  re-examined  by 
granting  of  a  new  trial  by  trial  court  or  court  to  which  record  was  return- 
able, or  by  award  of  a  venire  facias  de  novo  by  appellate  court  for  some 
error  of  law. 

Approved  in  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel,  161  Fed.  538,  88 
C.  C.  A.  477,  only  remedy  for  prejudicial  errors  in  trial  at  law  before 
jury  in  a  national  court,  is  a  new  trial;  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  etc.  Mining  *Co.,  154  Fed.  565,  83  C.  C.  A.  431,  in  action  on  fidelity 
bond  appellate  court  had  no  power  to  re-examine  issue  of  fact  as  to 
whether  employer's  statement  became  part  of  indemnity  contract;  King 
v.  Smith,  110  Fed.  96,  54  L.  R.  A.  708,  49  C.  C.  A.  46,  considering  on 
writ  of  error  whether  evidence  has  legal  tendency  to  support  facts 
found;  Capital  Traction  Co.  v.  Hof,  174  U.  S.  9,  43  L.  Ed.  875,  19  Sup. 
Ct.  584,  construing  statute  regulating  Justice  Court  trials  in  District  of 
Colombia. 

In  case  tried  by  Circuit  Court  without  a  jury  finding  must  be  sufficient 
in  itself,  and  must  contain  a  statement  of  ultimate  facts  which  the  evidence 
la  Intended  to  establish,  and  not  the  evidence  Itself. 

Approved  in  Rhodes  v.  United  States  Nat.  Bank,  66  Fed.  515,  84  L.  R. 
A  744, 13  C.  C.  A.  612,  refusing  to  review  a  general  finding. 

Where  policy  is  delivered  without  requiring  payment,  presumption  is 
that  credit  was  intended,  and  policy  is  valid. 

Approved  in  Bang  v.  Farmville  etc.  Ins.  Co.,  1"  Hughes,  293,  Fed. 
Cas.  838,  holding  company  liable  where  brokers  were  charged  with 
premium;  Frankle  v.  Pennsylvania  Fire  Ins.  Co.,  9  Fed.  Cas.  708,  Smith 
v.  Provident  etc.  Assur.  Soc,  65  Fed.  770,  13  C.  C.  A.  284,  Willey 
v.  Fidelity  &  Casualty  Co.,  77  Fed.  961,  Fidelity  &  Casualty  Co.  v. 
Willey,  80  Fed.  499,  39  U.  S.  App.  599,  25  C.  C.  A.  593,  American  etc. 
Ins.  Co.  v.  Fordyce,  62  Ark.  571,  54  Am.  St.  Rep.  308,  36  S.  W.  1054, 
White  v.  Conn.  Ins.  Co.,  120  Mass.  333,  Jones  v.  New  York  Life  Ins.  Co., 
168  Mass.  248,  47  N.  E.  93,  Stepp  v.  National  Life  etc.  Assn.,  37  S.  C. 
441, 16  S.  E.  142,  East  Texas  Fire  Ins.  Co.  v.  Mims,  1  Tex.  App.  Civ. 
772,  Wytheville  Ins.  etc.  Co.  v.  Teiger,  90  Va.  280,  18  S.  E.  196,  Mason 
v.  Citizens'  etc.  Ins.  Co.,  10  W.  Va.  578,  and  Eagan  v.  Aetna  etc.  Ins. 
Co.,  10  W.  Va.  589,  all  applying  rule,  and  holding  company  liable  on 
policy. 

Distinguished  in  Davis  v.  Mass.  Ins.  Co.,  13  Blatchf.  467,  Fed.  Cas. 
3642,  holding  credit  given  by  agent,  not  binding  on  company  where 
policy  makes  payment  a  condition  precedent;  Carter  v.  Cotton  etc.  Ins. 
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Co.,  56  Ga.  243,  refusing  recovery  where  agent  contracted  for  payment 
of  premium  in  medical  services;  Busby  v.  North  Am.  Life  Ins.  Co.,  40 
Md.  589,  17  Am.  Rep.  642,  holding  agent  cannot  revive  lapsed  policy  by 
receipt  of  overdue  premium. 

Insurance — Waiver  of  condition  as  to  nonpayment  of  premium. 
Note,  27  Am.  Rep.  602. 

Payment  of  insurance  premium — Custom  to  give  credit.    Note,  57 
Am.  Rep.  514. 

.  Where  credit  is  given  by  general  agent  and  premium  is  charged  to  him 
Jby  company,  transaction  is  equivalent  to  payment,  and  policy  is  binding. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Abbey,  76  Ark.  331,  88  S.  W. 
951,  upholding  recovery  where  general  agent  accepted  premium  notes 
in  lieu  of  cash,  though  notes  ngt  paid ;  Wasburn  v.  United  States  Casu- 
alty Co.,  108  Me.  431,  81  Atl.  576,  upholding  validity  of  policy  where 
delivered  without  requiring  payment;  Aetna  Life  Ins.  Co.  v.  Fallow, 
110  Tenn.  732,  733,  77  S.  W.  940,  where  insured  had  been  instructed 
by  general  agent  not  to  pay  premiums  until  collector  called,  and  he  paid 
collector,  but  general  agent  did  not  transmit  premium  to  company  until 
after  accident,  company  liable;  Virginia  Fire  etc.  Ins.  Co.  v.  Richmond 
Mica  Co.,  102  Va.  437,  102  Am.  St.  Rep.  846,  46  S.  E.  466,  where  agent, 
with  knowledge  of  contract  to  sell  premises  and  that  vendee  was  in 
possession,  renewed  policy,  company  estopped  to  assert  forfeiture 
though  policy  provided  that  only  certain  officers  could  waive  provisions; 
Homestead  Fire  Ins.  Co.  v.  Ison,  110  Va.  21,  65  S.  E.  464,  and  Hoover 
v.  Bankers'  Life  Assn.,  155  Iowa,  325,  136  N.  W.  118,  both  holding  issu- 
ance of  certificate  without  actual  prepayment,  raises  presumption  credit 
was  given  or  prepayment  waived;  Bang  v.  Farmville  etc.  Ins.  Co.,  1 
Hughes,  293,  Fed.  Cas.  838,  and  Ball  etc.  Wagon  Co.  v.  Aurora  Fire  etc. 
Ins.  Co.,  20  Fed.  235 ;  Smith  v.  Provident  etc.  Assur.  Soc,  65  Fed.  770, 
13  C.  C.  A.  284,  and  Willey  v.  Fidelity  &  Casualty  Co.,  77  Fed.  961, 
Fidelity  &  Casualty  Co.  v.  Willey,  80  Fed.  499,  25  C.  C.  A.  593 ;  Mutual 
Life  Ins.  Co.  v.  Logan,  87  Fed.  645,  31  C.  C.  A.  172,  Mound  etc.  Ins. 
Co.  v.  Huth,  49  Ala.  538,  American  etc.  Ins.  Co.  v.  Fordyce,  62  Ark. 
570,  54  Am.  St.  Rep.  307,  36  S.  W.  1053,  Griffith  v.  New  York  Life  Ins. 
Co.,  101  Cal.  640,  40  Am.  St.  Rep.  102,  36  Pac.  117,  White  v.  Conn. 
Ins.  Co.,  120  Mass.  333,  Western  Home  Ins.  Co.  v.  Richardson,  40  Neb. 
8,  58  N.  W.  599,  Union  Life  Ins.  Co.  v.  Hainan,  54  Neb.  617,  74  N.  W. 
1096,  Stepp  v.  Nat.  Assn.,  37  S.  C.  441,  16  S.  E.  142,  and  Wytheville 
Ins.  etc.  Co.  v.  Teiger,  90  Va.  281,  18  S.  E.  196,  all  applying' rule  and 
holding  insurance  companies  liable  on  policies. 

Distinguished  in  Pennsylvania  Casualty  Co.  v.  Bacon,  133  Fed.  909, 
67  C.  C.  A.  497,  where  deceased  accepted  accident  policy  providing  that 
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it  was  not  to  be  effective  unless  premium  paid  prior  to  accident,  and 
waivers  mast  be  signed  by  officers,  and  insurer  did  not  charge  premiums 
to  agents  until  actually  received,  subagent  could  not,  by  accepting  note 
for  premium,  waive  conditions. 

Right  of  general  agent  of  insurance  company  to  waive  condition 
in  policy.    Note,  84  Am.  Dec.  219. 

Where  policy  is  delivered  by  an  agent  and  premium  notes  given,  which 
are  not  paid,  company  is  bound. 

Approved  in  Kilborn  v.  Prudential  Ins.  Co.,  99  Minn.  180,  108  N.  W. 
863,  and  Home  Fire  Ins.  Co.  v.  Stancell,  94  Ark.  581,  127  S.  W.  967, 
both  holding  agent  having  power  to  make  contracts  of  insurance,  had 
authority  to  accept  notes  of  third  person  in  payment  of  premium; 
Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  645,  31  C.  C.  A.  172,  American 
etc.  Ins.  Co.  v.  Fordyce,  62  Ark.  570,  54  Am.  St.  Rep.  307,  36  S.  W.  1053, 
Griffith  v.  New  York  Life  Ins.  Co.,  101  Cal.  640,  40  Am.  St.  Rep.  102,  36 
Pac.  117,  Stewart  v.  Union  Mutual -life  Ins.  Co.,  155  N.  Y.  269,  42 
L  R.  A.  152,  49  N.  E.  880,  Stepp  v.  Nat.  Assn.,  37  S.  C.  439,  440, 16  S.  E. 
142,  and  East  Texas  Fire  Ins.  Co.  v.  Mims,  1  Tex.  App.  Civ.  772,  all  apply- 
ing rule  and  holding  companies  liable  on  policies ;  Westchester  Fire  Ins. 
Co.  v.  Earle,  33  Mich.  151,  holding  oral  consent  of  agent  to  additional  in- 
surance, binding  on  company,  notwithstanding  policy  contra ;  Cobbs  v. 
Fire  Assn.,  68  Mich.  464,  36  N.  W.  225,  holding  forfeiture  of  policy 
waived  and  company  liable  thereon;  New  York  Life  Ins.  Co.  v.  Stone, 
42  Mo.  App.  387,  enforcing  payment  of  premium  after  delivery  of 
policy. 

Effect  of  acceptance  of  note  for  life  insurance  premium.  Note, 
1  Ann.  Gas.  967. 

Promissory  note  as  payment  of  insurance  premium.  Note,  5  $.  R. 
0.  437. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  insurance 
policies  shall  not  be  waived  or  shall  be  waived  in  writing  only. 
Note,  107  Am.  St.  Rep.  136. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  con- 
tracts, as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer. 
Note,  16  L.  R.  A.  (N.  S.)  1216. 

12  WaU.  304-307,  20  I*  Ed.  406,  AVERY  v.  UNITED  STATES. 

No  one  can  be  relieved  against  a  judgment,  however  unjust  he  may 
consider  it,  if  he  had  a  defense  and  through  his  own  fault  failed  to  pre- 
sent it. 

Approved  in  Pittsburg  etc.  Ry.  v.  Keokuk  etc.  Co.,  107  Fed.  786,  46 
C.  C.  A.  639,  holding  bill  for  relief  on  ground  of  fraud  insufficient,  no 
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showing  why  discovery  not  made  when  litigation  commenced;  Mason  v. 
Pearson,  118  Mass.  63,  refusing  to  vacate  judgment  or  stay  execution 
after  entry  of  final  judgment. 

Distinguished  in  United  States  v.  Millinger,  17  Blatchf.  462,  7  Fed. 
850,  opening  judgment  after  eight  years  to  credit  payments  inadver- 
tently omitted. 

Conclusiveness  of  judgment.    Note,  23  Am.  St.  Rep.  107. 

Audita  Querela  does  not  lie  wfcere  the  party  complaining  has  had  a 
legal  opportunity  of  defense  and  has  neglected  it. 

Approved  in  Radclyffe  v.  Barton,  161  Mass.  331,  37  N.  E.  374,  apply- 
ing rule  after  default  judgment  on  promissory  note ;  King  v.  Davis,  137 
Fed.  235,  arguendo. 

Audita  Querela  is  regular  suit  in  which  parties  may  plead  and  take 
issue  on  the  merits  and  cannot,  therefore,  he  sued  against  United  States. 

Approved  in  United  States  v.  One  Trunk  Containing  Fourteen  Pieces 
of  Embroidery,  155  Fed.  652,  in  action  to  enforce  a  forfeiture,  decree  of 
forfeiture  and  sale  were  final;  Stroheim  v.  Deimel,  77  Fed.  804,  23 
C.  C.  A.  467,  holding  Circuit  Court  order  discharging  imprisoned  debtor 
is  final  and  appealable;  People  v.  State  Auditors,  42  Mich.  427,  4  N.W. 
277,  holding  State  cannot  be  sued  on  a  claim  in  its  own  courts,  and 
granting  mandamus. 


12  WaU.  307-315,  20  L.  Ed.  402,  WADSWORTH  v.  WARREN. 

Effect  of  delivery  to  grantee,  subject  to  extrinsic  condition. 
16  L.  R.  A.  (N.  S.)  944. 


Note, 


12  WaU.  315-316,  20  L.  Ed.  412,  PERRIN  v.  UNITED  STATES. 
Not  cited. 


12  WaU.  317-322,  20  L.  Ed.  417,  ROGERS  v.  RITTER. 

VaUdity  of  a  grant  not  being  objected  to  below  is  not  considered  on 
appeal. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Womack,  173  Fed.  759,  97 
C.  C.  A.  559,  charge  not  excepted  to  below  cannot  be  assigned  as  error 
in  court  of  review;  United  States  v.  Bell  Tel.  Co.,  167  U.  S.  263,  42 
L.  Ed.  162,  17  Sup.  Ct.  819,  arguendo. 

Evidence  by  comparison  of  hands  is  not  admissible  on  genuineness  of 
handwriting,  witness  having  no  previous  knowledge  thereof. 

Approved  in  Barnes  v.  United  States,  166  Fed.  114,  92  C.  C.  A.  97, 
where  other  writings  are  properly  in  evidence  for  other  purposes,  hand* 
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'writing  may  be  compared  with  instrument  in  question ;  Keyser  v.  Pick- 
rell,  4  App.  D.  C.  207,  testimony  of  experts  as  to  genuineness  of  hand- 
writing is  competent  when  based  upon  comparison;  Hickory  v.  United 
States,  151  U.  S.  305,  38  L.  Ed.  173,  14  Sup.  Ct.  335,  disallowing  com- 
parison with  paper  prepared  for  purpose ;  Davis  v.  Fredericks,  3  Mont. 
264,  disallowing  testimony;  Durnell  v.  Sowden,  5  Utah,  223,  14  Pac. 
335,  parties  previously  examining  exhibits  before  trial  may  testify  as 
to  genuineness  of  note  compared  therewith. 

Modified  in  United  States  v.  Chamberlain,  12  Blatchf.  391,  Fed.  Cas. 
14,778,  and  United  States  v.  Mathias.  36  Fed.  893,  both  allowing  com- 
parison with  papers  properly  in  evidence. 

Comparison  of  handwriting.     Note,  62  L.  R.  A.  862. 

One  seeing  a  person  sign  once  or  receiving  letter  from  him  may  testify 
as  to  handwriting. 

Approved  in  Rinker  v.  United  States,  151  Fed.  760,  81  C.  C.  A.  379, 
limited  acquaintance  with  writing  merely  affected  weight  to  be  given 
to  opinion;  Shaffer  v.  United  States,  24  App.  D.  C.  431,  evidence  was 
sufficient  to  let  in  proof  of  contents  of  letter ;  Thomas  v.  State,  103  Ind. 
429,  2  N.  E.  814,  allowing  recipient  of  letters;  Pepper  v.  Barnett,  22 
Gratt.  408,  allowing  one  who  has  seen  signature  but  once. 

Distinguished  in  Flowers  v.  Fletcher,  40  W.  Va.  107,  20  S.  E.  871, 
recipient  of  letter  not  otherwise  shown  genuine  cannot  testify. 

Roper  knowledge  of  another's  handwriting  to  qualify  one  as  witness, 
is  obtainable  by  any  mode  which  court  believes  will  enable  him  to  judge 
of  genuineness. 

Approved  in  United  States  v.  Ortiz,  176  U.  S.  429,  44  L.  Ed.  532,  20 
Sup.  Ct.  469,  allowing  witness  acquiring  familiarity  during  official  action 
to  testify  to  Governor's  signature  although  never  seeing  \)im  write; 
University  of  Illinois  v.  Spalding,  71  N.  H.  166,  51  Atl.  732,  admitting 
handwriting  specimens  for  purpose  of  comparison  with  writing  in  dis- 
pute, after  genuineness  determined  as  preliminary  fact  by  presiding 
judge;  Durnell  v.  Snowden,  5  Utah,  224,  225,  14  Pac.  335,  336,  allowing 
evidence  of  those  examining  exhibit  admitted  correct;  Tucker  v.  Kel- 
logg, 8  Utah,  12,  28  Pac.  870,  administrator  having  seen  many  papers 
of  deceased  may  give  opinion. 

Competency  of  witnesses  to  handwriting.     Note,  63  L  R.  A.  975. 
Opinion  evidence  as  to  ancient  signature.    Note,  36  L.  E.  A.  (N.  S.) 
163. 

Cited  in  Withaup  v.  United  States,  127  Fed.  535,  62  C.  C.  A.  328,  hold- 
ing only  papers  admissible  to  compare  handwriting  in  forgery  case  are 
those  already  properly  in  evidence, 
vu— 27 
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12  Wall.  323-342,  20  L.  Ed.  406,  VILLA  y.  RODRIGUEZ. 

Doctrine  of  bona  fide  vendees  without  notice  only  applies  where  legal 
title  conveyed  and  purchase  money  paid. 

Approved  in  Taylor  v.  Weston,  77  Cal.  538,  20  Pac.  64,  assignee  of 
certificate  o£  purchase  of  lieu  land  not  bona  fide  purchaser ;  Eitteridge 
v.  Chapman,  36  Iowa,  350,  actual  payment,  not  mere  obligation  to  pay, 
is  necessary. 

Distinguished  in  Dewey  v.  Whitney,  93  Fed.  537,  35  C.  C.  A.  414,  held 
not  to  apply;  Tilton  v.  Cofield,  2  Colo.  405,  attachment  lien  cannot  be 
enlarged  against  other  creditors  and  subsequent  vendees.  (But  see  dis- 
senting opinion  in  2  Colo.  410.) 

Vendee  under  quitclaim  deed  cannot  claim  as  a  bona  fide  purchaser 
without  notice  of  unrecorded  mortgage. 

Approved  in  Lindblom  v.  Rocks,  146  Fed.  663,  77  C.  C.  A.  86,  where, 
in  ejectment  to  recover  lot  on  public  domain,  court  instructed  as  to 
other  defenses,  instruction  that  defendant  had  burden  of  establishing 
plaintiff's  abandonment  set  up  as  defense  does  not  withdraw  other  de- 
fenses; Runyon  v.  Smith,  18  Fed.  582,  disallowing  quitclaim  grantee  to 
claim  as  bona  fide  purchasers ;  United  States  v.  Sliney,  21  Fed.  895,  and 
Dodge  v.  Briggs,  27  Fed.  167,  to  same  effect;  Woodward  v.  Jewell,  25 
Fed.  691,  grantee  charged  with  defects  of  title,  not  to  see  to  applica- 
tion of  purchase  money ;  Hastings  v.  Nissen,  31  Fed.  600,  601,  grantee  of 
heirs  takes  notice  of  unrecorded  grant  of  ancestor ;  Johnson  v.  Williams, 
37  Kan.  181,  1  Am.  St.  Rep.  245,  14  Pac.  538,  not  bona  fide  as  to' title 
shown  by  records  or  discoverable  by  reasonable  diligence;  dissenting 
opinion  in  United  States  v.  California  etc.  Land  Co.,  49  Fed.  504, 
1  C.  C.  A.  330,  majority  holding  deed  not  a  mere-  quitclaim;  Battershall 
v.  Stephens,  34  Mich.  74,  arguendo. 

Overruled  in  United  States  v.  California  etc.  Land  Co.,  148  U.  S.  45, 
37  L.  Ed.  361,  13  Sup.  Ct.  463,  quitclaim  grantee  may  be  a  bona  fide 
purchaser. 

Disapproved  in  Wilhelm  v.  Wilken,  149  N.  Y.  451,  52  Am.  St.  Rep. 
745,  32  L.  R.  A.  372,  44  N.  E.  83,  quitclaim  grantee  takes  without  notice 
of  unrecorded  grant. 

Limited  in  White  v.  M 'Garry,  2  Flipp.  574,  47  Fed.  421,  not  applied 
where  registry  of  mortgage  is  required  to  make  it  a  lien  against  subse- 
quent purchaser. 

Distinguished  in  Boynton  v.  Haggart,  120  Fed.  822,  57  C.  C.  A.  301, 
holding  innocent  purchaser  under  quitclaim  deed  acquires  title  under 
registry  laws  against  prior  unrecorded  deed. 

Quitclaim  deeds.    Note,  53  Am.  Rep.  751. 

Effect  of  quitclaim  in  otherwise  perfect  record  title.    Note,   29 
L.  J&.  A.  ov» 


419  VILLA  v.  RODRIGUEZ.  12  Wall.  323-342 

On  sale  of  redemption  to  mortgagee,  he  most  show  good  faith  and  pay- 
ment of  full  value;  all  doubts  are  construed  against  him. 

Approved  in  Romig  v.  Gillett,  187  U.  S.  117,  47  L.  Ed.  100,  23  Sup. 
Ct.  42,  setting  aside  foreclosure  decree  and  allowing  holder  of  equity 
of  redemption  to  appear,  plead,  and  make  defense;  Smith  v.  United 
States  Fidelity  etc.  Co.,  162  Fed.  18,  88  C.  C.  A.  669,  applying  rule  to 
surety  who  was  to  advance  money,  receive  conveyance  of  mining  prop- 
erty, operate  same  and  account,  who  caused  it  to  be  resold  and  obtained 
title;  Savings  &  Loan  Soc.  v.  Davidson,  97  Fed.  717,  38  C.  C.  A.  365. 
prohibiting  mortgagee  from  purchasing  outstanding  title  and  hold  ad- 
versely to  mortgagor,  believing  title  acquired  for  his  protection ;  Clarke 
v.  Fast,  128  Cal.  426,  61  Pac.  74,  holding  mortgagee  becoming  subsequent 
owner  of  policy  originally  held  under  mortgage  must  show  transaction 
fair;  Gassert  v.  Strong,  38  Mont.  38,  98  Pac.  503,  and  Wagg  v.  Herbert, 
19  Okl.  562,  92  Pac.  264,  both  holding  where  mortgagee  purchased  from 
mortgagor  and  transaction  showed  unfairness,  status  of  parties  was 
that  of  borrower  and  lender;  Peugh  v.  Davis,  2  McAr.  (D.  C.)  21,  re- 
fusing to  disturb  validity  of  deed  where  it  was  difficult  to  say  mort- 
gagee had  not  paid  all  property  was  worth ;  Tuggle  v.  Berkeley,  101  Va. 
95,  43  S.  E.  203,  holding  conveyance  by  widow  to  son-in-law  of  garden 
lot  and  residence,  he  paying  delinquent  taxes  and  covenanting  to  recon- 
vey  on  reimbursement  constituted  mortgage;  Hursey  v.  Hursey,  56 
W.  Va.  157,  49  S.  E.  370,  applying  principle  where  deed  intended  to 
be  mortgage  was  contended  to  have,  by  subsequent  agreement,  changed 
to  deed  absolute;  dissenting  opinion  in  Stuart  v.  Hauser,  9  Idaho,  77, 
72  Pac.  727,  majority  holding  in  equity  suit  by  grantor  to  have  deed 
declared  mortgage,  findings  against  grantor  not  disturbed  where  evi- 
dence conflicts;  De  Martin  v.  Phelan,  47. Fed.  764,  Walker  v.  Farmers' 
Bank,  6  Del.  Ch.  94,  8  Houst.  264,  10  Atl.  99  (affirmed  in  8  Houst.  293, 
310, 14  Atl.  828,  837),  and  Shaw  v.  Walbridge,  33  Ohio  St.  6,  in  all  there 
being  no  unfairness,  redemption  disallowed;  Brownlee  v.  Martin,  21 
S.  C.  400,  and  Bradbury  v.  Davenport,  114  Cal.  600,  55  Am.  St.  Rep.  96, 
46  Pac.  1063,  Jones  v.  Franks,  33  Kan.  503,  6  Pac.  793,  and  McCleod  v. 
Bullard,  86  N.  C.  215,  burden  is  on  mortgagee  to  show  fairness ;  Niggeler 
v.  Maurin,  34  Minn.  125,  24  N.  W.  372,  redemption  allowed  for  uncon- 
scientious advantage;  Morrow  v.  Jones,  41  Neb.  877,  60  N.  W.  372,  deed 
may  be  shown  a  mortgage  by  parol ;  Macauley  v.  Smith,  132  N.  Y.  531, 
30  N.  E.  998,  agreement  that  mortgage  becomes  absolute  deed  if  not 
paid  is  ineffectual;  Tant  v.  Guess,  37  S.  C.  510,  16  S.  E.  479,  holding 
leases  herein  security  for  debt ;  Rockwell  v.  Humphrey,  57  Wis.  417,  15 
N.  W.  396,  relation  of  creditors  existing,  instrument  herein  is  a  chattel 
mortgage. 
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Distinguished  in  Bridges  v.  Lender,  60  Iowa,  195,  14  N.  W.  219,  as 
being  essentially  different  from  absolute  conveyance  with  agreement  to 
reconvey. 

Where  confidential  relations  and  means  of  oppression  exist,  the  scrutiny 
of  sale  of  redemption  to  mortgagee  is  severer. 

Approved  in  Liskey  v.  Snyder,  56  W.  Va.  623,  49  S.  E.  520,  following 
rule ;  Fort  v.  Colby,  165  Iowa,  127,  144  N.  W.  405,  applying  rule  where 
grantor  in  deed  given  as  mortgage  surrendered  possession  and  took  two 
successive  leases  from  grantee;  Holden  Land  &  Live  Stock  Co.  v.  Inter- 
state Trading  Co.,  87  Kan.  225,  L.  R.  A.  1915B,  492,  123  Pac.  735,  de- 
posit of  deed  in  escrow  by  mortgagor  at  time  of  mortgage,  for  delivery 
to  mortgagee  if  he  fails  to  meet  his  obligation  promptly,  is  ineffectual; 
Skeels  v.  Blanchard,  85  Vt.  294,  81  Atl.  915,  where  mortgagor  under 
past  due  mortgage  gave  mortgagee  warranty  deed,  evidence  justified 
finding  deed  was  intended  as  mortgage;  Hudkins  v.  Crim,  72  W.  Va. 
425,  78  S.  E.  1047,  relinquishment  by  mortgagor  of  equity  of  redemp- 
tion without  consideration  did  not  change  relation  of  parties ;  Bradbury 
v.  Davenport,  114  Cal.  600,  55  Am.  St.  Rep.  96,  46  Pac.  1063,  Walker  v. 
Farmers '  Bank,  6  Del.  Ch.  94,  8  Houst.  264,  10  Atl.  99,  Jones  v.  Franks, 
33  Kan.  503,  6  Pac.  793,  and  Vangilder  v.  Hoffman,  22  W.  Va.  33,  34, 
all  arguendo. 

Relief  in  equity  against  mortgage   for  inadequate  consideration 
toward  person  in  fiduciary  relation.     Note.  18  E.  R.  0.  358. 

Mortgagee,  purchasing  equity  of  redemption,  must  reconvey,  if  any 
vice  exists  in  the  transaction,  irrespective  of  form  of  instrument,  though, 
his  debt,  with  interest,  will  be  secured  to  him* 

Approved  in  Walker  v.  Farmers'  Bank,  8  Houst.  310,  14  Atl.  837, 
being  fair  herein,  redemption  disallowed;  Vangilder  v.  Hoffman,  22 
W.  Va.  35,  deed  may  be  shown  to  be  mortgage  by  parol;  Bradbury  v. 
Davenport,  114  Cal.  600,  55  Am.  St.  Rep.  96,  46  Pac.  1063,  Walker  v. 
Farmers'  Bank,  6  Del.  Ch.  94,  8  Houst.  264,  10  Atl.  99,  and  Jones  v. 
Franks,  33  Kan.  503,  6  Pac.  793,  all  arguendo. 

Contracts  between  mortgagor  and  mortgagee  to  waive  or  release 
equity  of  redemption.    Note,  55  Am.  St.  Rep.  105. 

Mortgagee  having  made  assurances  that  an  absolute  deed  given  was  a 
mortgage,  redemption  will  be  allowed. 

Approved  in  Leland  v.  Morrison,  92  S.  C.  513,  Ann.  Cas.  1914B,  349, 
75  S.  £.  893,  applying  rule  in  action  to  declare  a  deed  absolute  in  form, 
a  mortgage. 
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Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  E.  A.  1916B,  347, 
446,  447,  448,  452. 

Right  of  redemption  as  inseparable  attempt  to  mortgage.  Note, 
18  E.  R.  0.  365. 

Miscellaneous.    Cited  in  Partee  v.  Thomas,  11  Fed.  773. 

12  Watt.  342-349,  20  Ii.  Ed.  439,  HANAUER  V.  DO  ANE. 
Contracts  In  aid  of  Rebellion  are  void. 

Approved  in  Thomas  v.  Richmond,  12  Wall.  357,  20  L.  Ed.  457,  hold- 
ing statutes  passed  in  aid  of  Rebellion  are  void ;  Dewing  v.  Perdicaries, 
96  U.  S.  195,  24  L.  Ed.  655,  sequestration  and  sale  of  stock  by  Confed- 
eracy is  void;  Keith  v.  Clark,  97  U.  S.  464,  24  L.  Ed.  1075,  party  assert- 
ing invalidity  must  set  up  and  prove ;  Confiscation  Cases,  1  Woods,  226, 
Fed.  Cas.  3097,  letter  of  credit  to  Confederate  agent  abroad  is  void; 
Whitis  v.  Polk,  36  Tex.  628,  and  Alexander  v.  Lewis,  47  Tex.  490,  con- 
tract for  sale  of  cotton  beyond  United  States  is  void ;  Isaacs  v.  City  of 
Richmond,  90  Va.  33,  17  S.  E.  761,  notes  in  aid  of  Rebellion  void;  dis- 
senting opinion  in  Milner  v.  Patton,  49  Ala.  428,  arguendo. 

Distinguished  in  Pfeuffer  v.  Maltby,  54  Tex.  463,  allowing  accounting 
for  completed  partnership. 

Any  portion  of  consideration  being  illegal,  notes  are  void  in  toto. 

Approved  in  State  v.  Wilson,  73  Kan.  354,  117  Am.  St.  Rep.  479,  84 
Pae.  741,  applying  rule  in  prosecution  upon  charge  of  obtaining  money 
by  false  pretenses  by  selling  mortgaged  cattle  as  clear  of  encumbrance ; 
Snyder  v.  Willey,  33  Mich.  495,  note  given  to  stop  criminal  prosecution 
is  void ;  Bick  v.  Seal,  45  Mo.  App.  478,  note  partly  illegal,  mortgage  not 
enforced ;  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  733,  28  L.  Ed.  1138, 
5  Sup.  Ct.  741,  contracts  in  violation  of  law  not  enforceable ;  Higgins  v. 
McCrea,  116  U.  S.  685,  29  L.  Ed.  769,  6  Sup.  Ct.  564,  to  same  effect; 
Branch  v.  Haas,  4  Woods,  589,  16  Fed.  55,  and  Murray  v.  Chicago  etc. 
Ry.  Co.,  62  Fed.  41,  all  arguendo. 

Distinguished  in  dissenting  opinion  in  Sprott  v.  United  States,  20 
Wall.  466,  22  L.  Ed.  373,  majority  holding  purchaser  of  cotton  from 
Confederate  states  who  knew  that  money  he  paid  for  it  went  to  sustain 
Rebellion  cannot,  in  Court  of  Claims,  recover  proceeds  when  it  had  been 
captured  and  sold  under  captured  and  abandoned  property  act;  Keith  v. 
Clarke,  4  Lea,  730,  bank  notes  issued  after  1861  are  receivable  as  taxes 
from  innocent  holder. 

Money  borrowed  to  redeem  illegal  due  bills  may  be  recovered,  though 
pnrpose  was  known. 
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Approved  in  Graves  v.  Johnson,  179  Mass.  58,  60  N.  E.  383,  allowing 
recovery  for  liquors  sold  and  used  in  another  State  where  sale  prohibited. 

Distinguished  in  Barnhart  v.  Goldstein,  27  Ind.  App.  103,  104,  59 
N.  E.  1067,  refusing  recovery  for  slot  machines  sold  for  purpose  of 
gambling;  Standard  Furniture  Co.  v.  Van  Alstine,  22  Wash.  675,  79 
Am.  St.  Rep.  963,  62  Pac.  146,  refusing  to  enforce  conditional  sale  of 
goods  for  use  in  house  of  ill  fame. 

He  who  sells  goods  to  an  agent  of  Confederates,  knowing  purpose  of 
purchase,  is  guilty  of  treason  or  misprision  thereof. 

Approved  in  Carlisle  v.  United  States,  16  Wall.  150,  21  L.  Ed.  428, 
amnesty  of  President  includes  aliens ;  Sprott  v.  United  States,  20  Wall. 
463,  22  L.  Ed.  372,  one  buying  cotton  of  Confederacy  aids  Rebellion; 
Wbitis  v.  Polk,  36  Tex.  627,  applying  rule  to  sale  of  cotton  without 
United  States. 

One  must  be  taken  to  intend  the  consequences  of  his  own  voluntary  act. 
Approved  in  Ohlsen  v.  Wilson,  31  Tex.  Civ.  178,  71  S.  W.  769,  holding 
one  manufacturing  and  selling  faro-box  designed  for  gambling  purposes 
cannot  recover  price;  Sprott  v.  United  States,  20  Wall.  463,  22  L.  Ed. 
372,  one  purchasing  cotton  from  Confederacy  gives  money  in  aid  of 
Rebellion ;  Whitfield  v.  United  States,  92  U.  S.  170,  23  L.  Ed.  707,  one 
selling  cotton  to  rebels  and  accepting  bonds,  aids  Rebellion;  Ware  v. 
Jones,  61  Ala.  295,  one  selling  goods  to  be  used  by  Confederates  intends 
to  aid  them;  Carlisle  v.  United  States,  16  Wall.  150,  21  L.  Ed.  428, 
arguendo. 

One  knowing  that  goods  sold  or  money  lent  are  to  be  used  for  a  criminal 
purpose,  cannot  recover,  though  he  does  not  give  it  for  that  purpose. 

Approved  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co., 
212  U.  S.  262,  53  L.  Ed.  505,  29  Sup.  Ct.  280,  public  policy  demands 
denial  of  recovery  upon  account  of  goods  sold  by  corporation  created 
to  form  illegal  combination  of  wall-paper  manufacturers ;  Hiram  Walker 
&  Sons  v.  Grubman,  224  Fed.  732,  enjoining  sales  of  "Canadian  type" 
whisky  to  saloon-keepers  in  the  wood,  except  when  seller  receives  assur- 
ance buyer  will  not  use  it  in  substitution  for  genuine  Canadian  whisky; 
McKinnon  v.  Waterbury,  136  Fed.  491,  fact  that  lender  caused  note 
and  mortgage  taken  for  loan  to  be  made  payable  to  alien  in  order 
to  escape  taxation,  cannot  be  set  up  as  defense  to  foreclosure;  Harden 
v.  Phillips,  103  Fed.  197,  holding  vendee,  under  bill  of  sale  held  as  se- 
curity for  money  used  in  "differences,"  barred  as  against  vendor's  trustee 
in  bankruptcy ;  Ashford  v.  Mace,  103  Ark.  116,  Ann.  Gas.  1914B,  804, 
39  L.  R.  A.  (N.  S.)  1104,  146  S.  W.  475,  mere  knowledge  by  lessor  that 
lessee  intended  to  sublet  premises  leased  for  purpose  of  bawdy-house, 
did  not  render  contract  void;  Schaun  v.  Brandt,  116  Md.  564,  82  Atl. 
553,  discussing  rule  in  suit  against  surety  on  bond,  given  to  secure  pay- 
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ment  of  price  which  corporation  agrees  to  pay  for  its  own  stock;  Burke 
▼.  Smith,  111  Md.  628,  75  Atl.  116,  distinguishing  between  an  ultra  vires 
act  and  one  that  is  unlawful" and  illegal;  0.  F.  Haley  Co.  v.  State, 
34  Okl.  304,  125  Pac.  738,  where  firm  shipped  whisky  v  into  this  State 
and  asks  a  return  on  ground  it  was  interstate  shipment,  interplea  shows 
violation  of  criminal  laws;  Blunk  v.  Waugh,  32  Okl.  627,  39  L.  R.  A. 
(N.  S.)  1093, 122  Pac.  722,  courts  will  not  lend  their  aid  to  enable  person 
to  unlawfully  engage  in  liquor  traffic;  Merchants'  etc.  Bank  v.  Ohio 
Valley  etc.  Co.,  57  W.  Va.  632,  70  L.  R.  A.  312,  50  S.  E.  882,  applying 
principle  where  bank  discounting  negotiable  paper  knew  person  from 
whom  it  took  it  was  mere  agent;  Sprott  v.  United1  States,  20  Wall.  463, 

22  L.  EcL  372,  purchaser  of  cotton  from  Confederacy  cannot  recover  if 
it  is  captured  and  sold ;  Kahn  v.  Melcher,  43  Fed.  644,  10  L.  R.  A.  441, 
no  recovery  for  liquor  sold  to  be  retailed  when  forbidden  by  law; 
Milner  v.  Patton,  49  Ala.  426,  no  recovery  for  goods  sold  to  be  made 
into  uniforms  for  Confederates  (but  see  dissenting  opinion  in  49  Ala. 
430) ;  Ware  v.  Jones,  61  Ala.  294,  to  same  effect ;  Lee  v.  Boyd,  86  Ala. 
288,  5  South.  491,  bonds  pledged  by  guardian  to  secure  loan  for  cotton 
futures,  recoverable  by  infant;  Hunstock  v.  Palmer,  4  Tex.  Civ.  App. 
461,  23  S.  W.  295,  disallowing  recovery  of  rent  for  bawdy-house;  dis- 
senting opinion  in  Hubbard  v.  Moore,  24  La.  Ann.  593,  majority  allow- 
ing recovery  for  furniture  sold  to  prostitute;  Gatton  v.  Chicago  etc. 
Ry.  Co.,  95  Iowa,  142,  28  L.  R.  A.  666,  63  N.  W.  599,  Harris  v.  Harris, 

23  Gratt.  755,  Carlisle  v.  United  States,  16  Wall.  150,  21  L.  Ed.  428, 
all  arguendo. 

Distinguished  in  Schirm  v.  Wieman,  103  Md.  544,  63  Atl.  1057,  where 
defendant  agreed  to  pay  for  return  of  stolen  watch  and  gave  check  to 
plaintiff,  who  indorsed  it  and  cashed  it  at  bank  other  than  drawer  and 
obtained  watch  with  proceeds  and  gave  it  to  defendant,  who  stopped 
check,  which  plaintiff  made  good  on  indorsement,  contract  to  pay  was 
valid;  Anheuser-Busch  v.  Mason,  44  Minn.  320,  20  Am.  St.  Rep.  582, 
9  L.  R.  A.  507,  46  N.  W.  558,  allowing  recovery  for  beer  sold  to  brothel 
with  notice;  Wallace  v.  Lark,  12  S.  C.  579,  32  Am.  Rep.  517,  note  for 
horse  to  be  used  in  Confederate  service  is  valid. 

Sale  of  article  which  may  be  unlawfully  used.    Note,  82  Am  Rep. 

127. 
Sales  having  in  view  the  subsequent  violation  of  foreign  or  domestic 

law.    Note,  32  Am.  St.  Rep.  453. 
Contracts,  the  consideration   for  which  has  partly   failed,  or  is 

partly  illegal.    Note,  117  Am  St  Rep.  502,  504t  510. 

Right  to  recover  price  of  property  sold  for  unlawful  use.    Note, 

15  L.  R.  A.  835. 
Invalidity  of  illegal  or  immoral  contract.    Note,  6  E.  R.  0.  336,  337, 
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12  Wall.  349-358,  20  L.  Ed.  463,  THOMAS  v.  CITY  OF  BIOHMOND. 

It  being  against  public  policy  to  allow  the  issue  of  currency  by  in- 
dividuals or  corporations,  it  cannot  be  one  x>f  the  implied  powers  of  a  muni- 
cipality. 

Approved  in  Lindsey  v.  Rottaken,  32  Ark.  632,  644,  disallowing  issue; 
Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  142,  28  L.  R.  A.  566,  63  N.  W. 
599,  arguendo. 

Municipal  corporation  can  exercise  no  power  not  in  express  terms,  or  by 
fair  implication,  conferred  upon  it. 

Approved  in  Levy  v.  Kansas  City,  168  Fed.  525,  526,  22  L.  R.  A. 
(N.  S.)  862,  93  C.  C.  A.  523,  action  to  recover  back  money  paid  city 
for  license  to  conduct  business  of  poolselling  and  bookmaking,  which 
city  repudiated,  was  not  maintainable;  Block  v.  Crockett,  61  W.  Va. 
428,  56  S.  E.  829,  ordinances  passed  by  city  prohibiting  labor,  etc,  on 
Sabbath  day,  which  did  not  make  the  exemptions  prescribed  by  general 
law,  were  invalid;  Lindsey  v.  Rottaken,  32  Ark.  632,  disallowing  issue 
of  currency ;  State  v.  Blaser,  36  La.  Ann.  -367,  disallowing  tax  on  sales 
in  public  market,  not  being  necessary  for  police  or  revenue;  State  v. 
Eason,  114  N.  C.  792,  41  Am.  St  Rep.  813,  23  L.  R.  A.  524,  19  S.  E.  89, 
jurisdiction  of  town  on  river  not  below  low-water  mark;  Kirkhara  v. 
Russell,  76  Va.  961,  acts  in  derogation  of  rights  of  voters  are  void. 

General  limitations  on  power  of  municipal  corporations  to  pass  ordi- 
nances.   Note,  34  Am.  Dec.  628. 

Power  to  borrow  money  and  to  issue  bonds  or  certificates  therefor 
does  not  authorize  the  issue  of  bills  to  circulate  as  currency. 

Approved  in  Lindsey  v.  Rottaken,  32  Ark.  632,  disallowing  city  to 
issue  currency. 

Where  illegality  exists  in  a  contract  itself,  not  yet  executed,  it  may 
be  rescinded  by  either  party  and  money  recovered. 

Approved  in  Gilchrist  v.  Hatch,  183  Ind.  395,  106  N.  E.  702,  discussing 
rule  in  action  to  have  deed  annulled  on  ground  of  fraud;  O'Brien  v. 
Shea,  208  Mass.  536,  95  N.  E.  102,  in  action  on  Sunday  contract  where 
illegality  was  not  set  up,  court  was  not  required  to  interfere;  McCall 
v.  Whaley,  52  Tex.  Civ.  648,  115  S.  W.  659,  recovery  could  be  had  on 
illegal  contract  which  was  never  executed ;  dissenting  opinion  in  Stewart 
v.  Wright,  147  Fed.  340,  77  C.  C.  A.  499,  majority  permitting  recovery 
by  participant  in  fake  footrace  where  he  was  given  double  cross ;  Draper 
v.  Springport,  104  U.  S.  504,  26  L.  Ed.  814,  bonds  issued  by  town,  with- 
out seal,  amount  may  be  recovered;  Congress  etc.  Spring  Co.  v.  Knowlton, 
103  U.  S.  49,  26  L.  Ed.  350,  Knowlton  v.  Congress,  etc.  Spring  Co.,  14 
Blatchf.  366,  Fed.  Cas.  7903,  and  Douglas  v.  Kavanaugh,  90  Fed.  378, 
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33  C.  C.  A.  107,  all  allowing  recovery  of  payment  for  illegal  increase 
of  stock;  McCutcheon  v.  Merz  Capsule  Co.,  71  Fed.  795,  31  L.  B.  A.  421, 
19  C.  C.  A.  108,  corporation  agreeing  to  sell  its  property  to  another, 
and  hold  its  stock,  may  have  it  canceled ;  Murray  v.  Chicago  etc.  Ry.  Co., 
62  Fed.  41,  St.  Louis  etc.  R.  R.  v.  Terre  Haute  R.  Co.,  145  U.  S.  407, 
36  L.  Ed.  754,  12  Sup.  Ct.  957,  and  Cincinnati  etc.  R.  v.  M'Keen,  64 
Fed.  45, 12  C.  C.  A.  14,  all  arguendo. 

Where  a  transaction  made  illegal  for  the  protection  of  one  party,  or 
where  one  is  the  principal  offended  and  the  other  only  through  constrained 
acquiescence,  the  innocent  party  may  recover,  though  it  he  executed. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  296, 
49  L.  EcL  763,  25  Sup.  Ct.  493,  original  stockholders  in  two  competing 
interstate  railroads  cannot  reclaim  specific    shares  they    delivered  to 
holding  company  in  exchange  for  its  stock  pursuant  to  illegal  combina- 
tion; Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed.  702,  denying 
corporation  executing  deed  and  delivering  property  to  creditor  right  to 
plead  payment  ultra  vires;  Padilla  v.  Padilla,  11  N.  M.  547,  70  Pac. 
564,  where  brother  recovered  judgment  on  Indian  depredation  claim  for 
property  jointly  owned  with  sister,  sister  may  recover  share  of  proceeds 
from  him  where  he  had,  before  judgment,  agreed  to  pay  her ;  dissenting 
opinion  in  Stewart  v.  Wright,  147  Fed.  343,  77  C.  C.  A.  499,  majority 
permitting  recovery  by  participant   in  fake  footrace  where  he  was 
double  crossed;  West  Virginia  Transp.  Co.  v.  Sweetzer,  25  W.  Va.  449, 
shipper  compelled  to  agree  to  illegal  rates  may  recover;  McCutcheon  v. 
Merz  etc.  Co.,  71  Fed.  795,  81  L.  B.  A.  421,  19  C.  C.  A.  108,  St.  Louis 
etc.  R.  R.  Co.  v.  Terre  Haute  R.,  145  U.  S.  407,  36  L.  Ed.  754, 12  Sup.  Ct. 
957,  and  Cincinnati  etc.  R.  v.  M'Keen,  64  Fed.  45,  12  C.  C.  A.  14,  all 
arguendo. 

Distinguished  in  Birkett  v.  Chatterton,  13  R.  1.  303,  43  Am.  Rep.  81, 
minor  forbidden  to  work  in  factory  cannot  recover. 

Banks  illegally  issuing  paper  are  liable  to  repay  amounts  received  thereon, 
unless  issued  to  aid  an  illegal  purpose,  or  if  the  receiving  is  also  prohibited 
bylaw. 

Approved  in  Union  Nat.  Bank  v.  Lyons,  220  Mo.  563,  119  S.  W.  546, 
where  cashier  of  bank  borrowed  money  for  use  of  bank,  fact  that  he 
gave  note  which  was  unenforceable  because  unauthorized  did  not  prevent 
recovery;  Mayor  v.  Moog,  53  Ala.  569,  arguendo. 

Parties,  being  in  pari  delicto,  are  left  without  remedy. 
Approved  in  Edwards  v.  Boyle,  37  Okl.  644,  133  Pac.  235,  where  quit- 
claim deed  was  obtained  in  consideration  of  permission  to  violate  law, 
deed  was  not  subject  to  vacation ;  dissenting  opinion  in  Stewart  v.  Wright, 
147  Fed.  339,  347,   77  C.  C.   A.  599,   majority   permitting  participant 
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in  fake  footrace  swindle  to  recover  money  where  he  was  given  doable 
cross ;  St.  Louis  etc.  R.  R.  Co.  v.  Terre  Haute  R.  R.  Co.,  145  U.  S.  407, 
36  L.  Ed.  754,  12  Sup.  Ct.  957,  executed  illegal  lease  not  set  aside; 
Central  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  1  McCrary,  555,  3  Fed. 
420,  possession  taken  and  suit  brought  to  rescind  illegal  contract,  de- 
fendant cannot  compel  restitution;  Cincinnati  etc.  R.  R.  Co.  v.  M'Keen, 
64  Fed.  45,  12  C.  C.  A.  14,  executed  contract  not  set  aside;  Dougherty 
v.  Seymour,  16  Colo.  291,  26  Pac.  823,  lease  for  bawdy-house  not  en- 
forceable; Naglebaugh  v.  Harder  etc.  Min.  Co.,  21  Ind.  App.  554,  51 
N.  E.  429,  no  recovery  on  brass  checks,  given  for  labor,  against  statute; 
Knowlton  v.  Congress  etc.  Spring  Co.,  57  N.  Y.  539,  payment  in  part 
performance  of  illegal  increase  of  stock  not  recoverable;  Gourley  v. 
Tyler,  4  Tex.  App.  Civ.  331,  creditor  agreeing  to  accept  assignment, 
with  secret  agreement  to  be  paid  in  full,  cannot  recover ;  dissenting  opin- 
ion inPeavu  v.  Foote,  113  111.  244,  majority  allowing  recovery  of  money 
paid  on  grain  options. 

Distinguished  in  Equitable  Loan  Co.  v.  Waring,  117  Ga.  635,  44  S.  E. 
336,  in  opinion  of  lower  court,  to  effect  that  purchaser  of  lottery  ticket 
may  recover  money  so  paid;  Detroit  v.  Detroit  etc.  Ry.  Co.,  60  Fed.  163, 
grant  of  illegal  franchise  in  good  faith,  by  city,  may  be  denied ;  Pullman 
Palace  Car  Co.  v.  Central  Transp.  Co.,  65  Fed.  161,  contract  repudiated, 
consideration  returned  in  absence  of  moral  turpitude;  Bond  v.  Mont- 
gomery, 56  Ark.  571,  35  Am.  St.  Rep.  123,  20  S.  W.  527,  homestead, 
illegally  purchased  at  probate  sale,  subrogated  to  creditor  whose  debt 
was  paid. 

Persons  dealing  with  municipal  officers  take  with  notice  of  the  corporate 
powers,  and  are  hound  thereby. 

Approved  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa, 
253,  91  N.  W.  1088,  holding  in  action  to  restrain  city  from  limiting  water 
rates,  city  not  estopped  to  deny  privileges  granted  without  power;  dis- 
senting opinion  in  Pryor  v.  Kansas.  City,  153  Mo.  150,  54  S.  W.  504, 
court  allowing  recovery  for  constructing  sewer,  though  sale  of  bonds 
in  excess  of  amount  in  general  fund  for  such  public  work ;  Agawam  Nat. 
Bank  v.  South  Hadley,  128  Mass.  Jjf08,  money  borrowed  by  treasurer,  in 
unauthorized  manner,  cannot  be  recovered,  though  used  in  payment  of 
debts;  Town  of  Plainview  v.  Winona  etc.  R.  R.  Co.,  36  Minn.  512,  32 
N.  W.  746,  town  illegally  issuing  bonds  in  aid  of  railroad  may  resist 
payment;  Cheeney  v.  Inhabitants,  60  Mo.  54,  town  may  refuse  to  pay 
warrant  for  debt,  given  without  authority;  Lebcher  v.  Board  of 
Commrs.,  9  Mont.  320,  23  Pac.  714,  no  recovery  for  services  not  au- 
thorized to  be  engaged;  Weismer%v.  Village,  64  N.  Y.  106,  21  Am.  Rep. 
596,  municipality  not  estopped  by  conduct  of  officers  or  inhabitants 
from  contesting  invalidity  of  bonds ;  jGoose  River  Bank  v.  Willow  take 
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School  District,  1  N.  D.  29,  26  Am.  St  Rep.  607,  44  N.  W.  1002,  teacher 
illegally  serving,  without  certificate,  cannot  recover  on  quantum  meruit; 
Austin  v.  Coggeshall,  12  R.  I.  332,  84  Am,  Rep.  651,  payment  of  bills 
for  banquet  illegally  ordered  may  be  enjoined,  though  expense  incurred ; 
Black  v.  City  of  Columbia,  19  S.  C.  420,  45  Am.  Rep.  789,  no  recovery  on 
unauthorized  contract  by  officers  insuring  adequate  supply  of  water; 
Nashville  v.  Sutherland,  92  Tenn.  344,  36  Am.  St.  Rep.  93,  19  L.  R.  A. 
621,  21  S.  W.  676,  no  recovery  on  guarantee  by  officers  that  water  will 
not  flow  back  from  sewer;  Mayor  etc.  of  Mobile  v.  Moog,  53  Ala.  569, 
invalidity  of  ultra  vires  contracts  more  strictly  maintained  in  favor  of 
municipal  than  of  private  corporations;  Knowlton  v.  Congress  etc. 
Spring  Co.,  57  N.  Y.  539,  arguendo. 

Receiver  of  municipal  bills,  issued  without  authority,  cannot  recover 
even  on  money  received. 

Approved  in  Bluthenthal  ▼.  Town  of  Headland,  132  Ala.  252,  90  Am. 
St  Rep.  906,  31  South.  81,  denying  recovery  against  city  for  liquor  sold 
dispensaries  on  credit,  city  receiving  benefit  of  same;  Isaacs  v.  Rich- 
mond, 90  Va.  39,  17  S.  E.  763,  following  rule;  Nashville  v.  Sutherland, 
92  Tenn.  344,  36  Am  St.  Rep.  93,  19  L.  R.  A.  621,  21  S.  W.  676,  and 
Mayor  etc.  of  Mobile  v.  Moog,  53  Ala.  569,  both  arguendo. 

Distinguished  in  Stewart  v.  Wright,  147  Fed.  336,  77  C.  C.  A.  499, 
permitting  participant  in  fake  footrace  swindle  to  recover  money  where 
he  was  given  double  cross;  Chapman  v.  County  of  Douglas,  107  U.  S. 
356,  27  L.  Ed.  381,  2  Sup.  Ct.  69,  lands  sold  to  county  for  payment  irre- 
spective of  amount  in  treasury  is  void,  but  vendor  may  recover  lands  or 
value. 

Contracts  and  statutes  in  aid  of  Rebellion  are  equally  void. 
Approved  in  Isaacs  v.  Richmond,  90  Va.  31,  33,  39,  17  S.  E.  761,  763, 
following  rule. 

Laws  for  preservation  of  public  order  and  regulation  of  business  tran- 
sactions, and  not  in  aid-  of  Rebellion,  sustain  a  transaction,  though  made 
by  unrecognized  de  facto  government. 

Approved  in  Dinwiddie  County  v.  Buchanan,  28  Gratt.  539,  545,  551, 
contracts  for  purchase*  of  salt  for  sale  to  people  under  State  statute  is 
valid. 

Municipal  power  to  compel  change  of  grade  of  railway  in  street. 
Note,  70  L.  R*  A.  850. 

12  Wall  358-362,  20  I*.  Ed.  430,  SMITH  v.  SHEELEY. 

Principal  acquiring  legal  title,  after  executing  power  to  sell,  cannot 
claim  that  agent  exceeded  his  authority,,  where  he  is  allowed  to  make  deed 
and  receive  price. 
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Approved  in  Gilbert  v.  American  Surety  Co.,  121  Fed.  503,  61  L.  R.  A. 
258,  57  C.  C.  A.  619,  holding  sale  folly  executed  and  property  returned 
to  vendor  as  trustee,  vendor  estopped  claiming  sale  void ;  Erb  v.  Mo- 
naster, 88  Neb.  820,  130  N.  W.  577,  where  husband  had  accepted  bene- 
fits of  pre-nUptial  contract,  he  was  estopped  from  alleging  its  invalidity ; 
Thompson  v.  Murphy,  60  W.  Va.  49,  6  L.  R.  A.  (N.  S.)  311,  53  S.  E.  911, 
where  full  knowledge  of  material  facts  connected  with  unauthorized  act 
of  agent  was  not  in  possession  of  principal,  silence  was  not  ratification ; 
Brush  Electric  Co.  v.  California  etc.  Light  Co.,  52  Fed.  964,  3  C.  C.  A. 
368,  license  given  for  exclusive  right  before  issue  of  patent,  validity 
cannot  be  denied  after  large' business  acquired;  Hatch  v.  Ferguson,  66 
Fed.  672, 14  C.  C.  A.  41,  principal  is  estopped  to  deny  power  of  attorney, 
improvements  being  made;  Beatty  v.  Sweeney,  26  Mich.  221,  one  igno- 
rantly  disclaiming  ownership  is  estopped  to  claim  title. 

Distinguished  in  Reed  v.  Crapo,  127  Mass.  40,  persons  present  at  sale 
by  collector,  and  receiving  payment,  may  waive  informality,  but  not  for 
their  co-owners ;  Mobile  etc.  Ry.  Co.  v.  Jay,  65  Ala.  116,  principal  receiv- 
ing no  direct  benefit  and  other  not  injured  by  absence  of  prompt 
repudiation,  ratification  not  presumed  from  mere  silence. 

Defect  In  constitution  of  corporation  cannot  be  taken  advantage  of 
collaterally. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  968,  971,  in  suit  by  de  facto 
corporation  for  infringement  of  patent,  wrongdoer  could  not  deny 
capacity  of  corporation  to  sue ;  Deitch  v.  Staub,  115  Fed.  315,  53  C.  C.  A. 
137,  holding  stockholder  estopped  from  pleading  irregular  organization 
in  action  to  foreclose  mortgage;  Jones  v.  Habersham,  107  U.  S.  188, 
27  L.  Ed.  406,  2  Sup.  Ct.  348,  heirs  cannot  object  that  corporation  cannot 
hold  devised  property;  Fritts  v.  Palmer,  132  U.  S.  292,  S3  L.  Ed.  321, 
10  Sup.  Ct.  96,  corporate  right  to  hold  land  cannot  be  raised  in  eject- 
ment by  grantor  or  successors;  McBroom  v.  Scottish  Mortgage  etc.  Co.^. 
153  U.  S.  326,  38  L.  EcL  732,  14  Sup.  Ct.  855,  debtor  cannot  object  to 
repayment  of  legal  amount,  where  usurious  interest  is  forbidden;  Far- 
mers' Loan  &  Trust  Co.  v.  Green  Bay  etc.  R.  Co.,  11  Biss.  339,  12  Fed. 
776,  corporation  may  recover  for  injury  to  land  it  is  not  authorized  to 
hold ;  Sherwood  v.  Alvis,  83  Ala.  118,  3  Am.  St.  feep.  696,  3  South.  308, 
one  benefited  by  contract  cannot  object  to  right  of  corporation;  Mer- 
chants &  Manufacturers  Bank  v.  Stone,  38  Mich.  782,  those  lending 
to  corporation  cannot  deny  its  existence  and  charge  members  as  part- 
ners; Crolley  v.  Minneapolis  etc.  Ry.  Co.,  30  Minn.  544,  16  N.  W.  424, 
plaintiff  whose  land  is  condemned  and  transferred  cannot  question  ca- 
pacity of  either  company;  Society  Perun  v.  Cleveland,  43  Ohio  St.  496, 
3  N.  E.  363,  a  judgment  of  ouster  is  not  retroactive  and  cannot  affect 
parties  who  have  dealt  with  corporation;  Wright  v.  Lee,  2  S.  D.  617 
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51  N.  W.  713,  the  election  of  de  facto  directors  cannot  be  disputed  by 
creditors;  Building  etc.  Assn.  of  Dakota  v.  Chamberlain,  4  S.  D.  279, 
56  N.  W.  899,  contractor  receiving  benefits  cannot  object  that  the  incor- 
poration law.  is  unconstitutional ;  Citizens'  State  Bank  v.  Hawkins,  71 
Fed.  371, 18  C.  C.  A.  78,  and  American  Button  Hole  etc.  Co.  v.  Moore, 
2  Dak.  292,  8  N.  W.  135,  prohibition  to  do  business  does  not  prevent 
suit;  Board  of  Comrars.  of  Tippecanoe  County  v.  Lafayette  etc.  R.  R., 
50  Ind.  107,  arguendo. 

Distinguished  in  Grand  etc.  Bridge  G«r.  v.  Prange,  35  Mich.  403,  24 
Am.  Rep.  588,  one  sued  for  tolls  may  claim  the  right  to  collect  has 
expired;  Douthitt  v.  Stinson,  63  Mo.  278,  deed  to  corporation  having  no 
existence  is  an  absolute  nullity;  Estate  of  McGraw,  111  N.  Y.  99,  100, 
2LR.  A.  394,  19  N.  E.  250,  heirs  may  object  that  institution  cannot 
take  devise. 

One  gelling  land  to  a  corporation  de  facto,  and  receiving  consideration, 
cannot  question  its  capacity  to  take,  unless  there  is  a  judgment  of  ouster 
by  government. 

Approved  in  Kerfoot  v.  Farmers'  etc.  Bjnk,  218  U.  S.  286,  54  L.  Ed. 
1043,  31  Sup.  Ct.  14,  and  Barron  v.  McKinmSn,  196  Fed.  939, 116  C.  C.  A. 
483,  both  holding,  conveyance  of  real  estate  to  national  bank  for  pur- 
pose not  authorized,  was  not  void,  but  voidable;  West  Virginia  Pulp 
etc.  Co.  v.  Miller,  176  Fed.  293,  100  C.  C.  A.  176,  upholding  right  of 
owner  of  land  to  devise  it  in  trust  for  sale  for  benefit  of  religious  cor- 
poration; Iowa  etc.  Min.  Co.  v.  United  States  Fidelity  &  Guaranty  Co., 
146  Fed.  440,  defendant  sued  by  foreign  corporation  on  contract  made 
with  it  cannot  defend  because  corporation  has  not  complied  with  laws 
relating  to  such  corporations ;  Southern  Trust  etc.  Co.  v.  Yeatman,  130 
Fed.  800,  where,  on  organization,  corporation  received  stock  in  another 
corporation  in  payment  for  its  stock  and  received  dividends  thereon  for 
two  years,  it  is  for  jury  to  say  whether  stockholders  had  ratified  transac- 
tion; State  v.  American  Book  Co.,  69  Kan.  10,  13,  1  L.  R.  A.  (N.  S.) 
1041,  76  Pac.  414,  415,  contracts  with  foreign  corporation  before  it  has 
obtained  statutory  permission  to  do  business  in  State  are  not  voidable 
at  suit  of  one  of  contracting  parties;  Summet  v.  City  Realty  etc.  Co., 
208  Mo.  512,  106  S.  W.  617,  borrower  of  money  from  life  insurance 
company,  could  not  question  its  power  to  lend  or  take  deed  of  trust; 
Mansfield  v.  Neff,  43  Utah,  276,  134  Pac.  1166,  devise  over  to  church  of 
Latter  Day  Saints,  could  only  be  attacked  in  proceeding  by  statute; 
Postal  Tel.  Cable  Co.  v.  Oregon  etc.  S.  Ry.  Co.,  23  Utah,  483,  90  Am.  St. 
Rep.  712,  65  Pac.  738,  refusing  to  inquire  into  de  facto  corporation's 
existence  in  action  by  telegraph  company  against  railroad  company  to 
condemn  right  of  way;  Myers  v.  Croft,  13  Wall.  295,  20  L.  Ed.  563, 
Fritts  v.  Palmer,  132  U.  S.  292,  33  L.  Ed.  321,  10  Sup.  Ct.  96,  Broadwell 
T.  Merritt,  87  Mo.  101,  102,  Reinhard  v.  Virginia  etc.  Mining  Co.,  107 
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Mo.  627,  28  Am.  St.  Rep.  446,  18  S.  W.  19,  Myers  v.  Croft,  2  Neb.  481, 
and  Jones  v.  Hale,  32  Or.  470,  52  Pac.  313,  all  disallowing  grantor  or 
those  under  him  to  question  corporate  capacity  to  hold  land;  Chatta- 
nooga etc.  R.  Co.  v.  Evans,  66  Fed.  815,  14  C.  C.  A.  116,  creditors  can- 
not question  corporate  right  to  dispose  of  land,  which  it  was  prohibited 
to  acquire ;  Sherwood  v.  Alvis,  83  Ala.  118,  3  Am.  St.  Rep.  696,  3  South. 
308,  one  benefited  by  contract  cannot  object  to  corporate  rights;  South 
etc.  R.  R.  Co.  v.  Highland  etc.  R.  Co.,  119  Ala.  117,  24  South.  118,  right 
to  hold  acquired  property  can  only  be  raised  by  State;  Cpwell  v.  Colo- 
rado Springs  Co.,  3  Colo.  92,  vendee  of  land  from  corporation  cannot 
question  its  right;  Weber  v.  Fickey,  52  Md.  516,  land  sold  to  corpora- 
tion and  stock  issued,  vendor  cannot  claim  it  overvalued  in  defense 
to  suit  for  contribution;  White  Oak  etc.  Society  v.  Murray,  145  Mo. 
629,  47  S.  W.  502,  though  company  was  not  yet  incorporated ;  Wright  v. 
Lee,  2  S.  D.  617,  51  N.  W.  713,  election  of  de  facto  directors  cannot  be 
questioned  by  creditors. 

Distinguished  in  McCormick  v.  Market  National  Bank,  165  U.  S.  552, 
41  L.  Ed.  822,  17  Sup.  Ct.  437,  lease  to  national  bank  not  authorized 
to  do  business  is  void,  and  will  only  support  action  for  what  was  re- 
ceived ;  Davis  v.  Old  Colony  R.  R.  Co.,  131  Mass.  273,  41  Am.  Rep.  2S6, 
money  subscribed  for  a  purpose  beyond  power  cannot  be  recovered; 
Estate  of  McGraw,  111  N.  Y.  99,  2  L.  R.  A.  394,  19  N.  E.  250,  heirs  may 
object  that  institution  cannot  take  devise. 

Effect  of  ultra  vires  purchase  of   land  by   corporation.    Note,  17 
Ann.  Gas.  531. 

Right  of  private  person  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  R.  A.  295. 


12  Wall.  362-365,  20  L.  Ed.  343,  UNITED  STATES  v.  NEW  OBLEA2TO 
B.  B.  CO. 

Mortgages  covering  after-acquired  property  only  attach  to  it  in  the 
condition  in  which  it  comes  into  mortgagor's  hands. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  201  Fed. 
827,  120  C.  C.  A.  121,  after*acquired  clause  of  mortgage  attached  only 
to  interest  acquired  by  mortgagor,  being  always  subject  to  junior  liens 
and  equities;  In  re  Sunflower  State  Refining  Co.,  195  Fed.  184,  185,  186, 
187, 115  C.  C.  A.  132,  where  machinery  was  furnished  company  under  re- 
corded conditional  sale  contract  and  attached  to  cement  floor,  it  re- 
mained personalty  and  superior  to  prior  mortgage  containing  after- 
acquired  clause;  Tippett  v.  Barham,  180  Fed.  80,  81,  37  L.  R.  A.  (N.  S.) 
119,  103  C.  C.  A.  430,  under  after-acquired  property  clause  in  mortgage, 
structure  affixed  to  freehold,  became  subject  to  lien  of  mortgage;  Union 
Trust  Co.  v.  Southern  Sawmills  etc.  Co.,  166  Fed.  200,  201,  92  C.  C.  A. 
101,  conditional  sale  contracts  of  personal  property  are  required  to  be 
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recorded  as  chattel  mortgages;  Farmers'  Loan  etc.  Co.  v.  Denver  etc. 
By.  Co.,  126  Fed.  49,  60  C.  C.  A.  588,  holding  mortgage  covering  after- 
acquired  property  inferior  to  junior  liens,  encumbrances,  and  equities 
nnder  which  property  comes  to  mortgagor;  Contracting  &  Building  Co. 
y.  Continental  Trust  Co.,  108  Fed.  4,  47  C.  C.  A.  143,  applying  rule  and 
holding  locomotives  passed  subject  to  vendor's  lien;  J.  L.  Mott  Iron 
Works  v.  Middle  States  Loan  etc.  Co.,  17  App.  D.  C.  598,  upon  fore- 
closure sale  of  realty  under  mortgage,  radiators  and  valves  not  yet  paid 
for,  did  not  pass  to  purchaser;  Detroit  Trust  Co.  v.  Detroit  etc.  Ry.  Co., 
159  Mich.  456, 124  N.  W.  51,  rails  and  other  articles  becoming  affixed  to 
and  part  of  railroad  covered  by  prior  mortgage,  held  by  lien  of  mort- 
gage, as  against  contract  of  furnisher  of  such  property;  Hammel  v. 
First  Nat.  Bank  of  Hancock,  129  Mich.  177,  96  Am.  St.  Rep.  432,  88 
N.  W.  397,  holding  mortgage  contemporaneous  with  purchase  of  chattels 
entitled  to  preference  over  prior  mortgage  covering  after-acquired  prop- 
erty; Fred  W.  Wolf  Co.  v.  Herman  Savings  Bank,  168  Mo.  App.  554, 
153  S.  W.  1096,  where  machinery  placed  in  plant  could  be  removed  with- 
out injury  to  freehold  title,  remained  in  seller  until  paid  for,  as  against 
prior  mortgagee  of  realty;  Knickerbocker  Trust  Co.  v.  Carteret  Steel 
Co.,  79  N.  J.  Eq.  506,  82  Atl.  149,  applying  rule  where  vendor's  lien 
and  lien  of  mortgage  hostile  to  each  other,  arose  simultaneously  out  of 
same  transaction;  McAdams  v.  Piedmont  Trust  Co.,  167  N.  C.  498,  Ann. 
Cas.  1916B,  669,  83  S.  E.  625,  mechanic's  lien  for  work  on  building,  was 
subject  to  lien  of  deed  of  trust  already  registered;  Cox  v.  New  Bern 
Lighting  &  Fuel  Co.,  151  N.  C.  67,  69,  134  Am.  St  Rep.  966,  18  Ann.  Caa. 
936,  65  S.  E.  650,  651,  mortgage  of  gas  plant  covering  after-acquired 
property,  did  not  eover  apparatus  subsequently  purchased  and  added  to 
plant;  Cummings  v.  Consolidated  Mineral  Water  Co.,  27  R.  I.  204,  61 
Atl.  356,  where  mortgage  provided  that  mortgagor  should  not  suffer 
mechanic's  lien  on  property  which  might  be  held  prior  to  mortgage,  and 
that  after-acquired  property  might  be  mortgaged  for  improvements, 
mechanic's  lien  for  improvements  on  after-acquired  realty  had  priority; 
Horner-Gaylord  Co.  v.  Fawcett,  50  W.  Va.  493,  40  S.  E.  567,  holding 
deed  of  trust  covering  after-acquired  property  duly  recorded  not  fraud- 
ulent per  se  or  prima  facie  so  to  subsequent  creditors ;  Fosdick  v.  Schall, 
99  U.  S.  251,  25  L.  Ed.  342,  trustee  takes,  subject  to  claim  of  maker, 
under  agreement;  Bear  Lake  etc.  Irr.  Co.  v.  Garland,  164  U.  S.  16, 
41  L.  Ed.  333,  17  Sup.  Ct.  11,  mechanic's  lien  for  ditch  is  superior; 
Western  Union  Tel.  Co.  v.  Burlington  etc.  Ry.  Co.,  3  McCrary,  140,  11 
Fed.  7,  mortgagee  takes  subject  to  rights  of  a  telegraph  company  in 
line;  Hardesty  v.  Pyle,  15  Fed.  779,  not  covering  rolling  stock  of  an- 
other placed  on  road  under  contract ;  Loomis  v.  Davenport  etc.  R.  R.  Co., 
3  McCrary,  495,  17  Fed.  305,  is  subject  to  vendor's  lien  on  real  estate; 
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Frank  v.  Denver  etc.  Ry.  Co.,  23  Fed.  126,  subject  to  mortgage  of  rolling 
stock  given  to  vendor;  Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  48 
Fed.  870,  874,  1  C.  C.  A.  133,  subject  to  reservation  of  title  under  sale 
though  not  recorded ;  Holly  Mfg.  Co.  v.  New  Chester  Water  Co.,  48  Fed. 
888  (affirmed  in  New  Chester  Water  Co.  v.  Holly  Mfg.  Co.,  53  Fed.  30, 
3  C.  C.  A.  399),  grantee  of  land  with  notice  of  lien  on  pumping-engines 
thereon,  takes  subject  thereto;  Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc. 
R.  R.  Co.,  72  Fed.  706,  707,  receiver,  under  foreclosure,  takes  a  spur 
track,  subject  to  an  agreement  in  regard  to  payment  therefor;  St.  Joseph 
etc.  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  89  Fed.  654,  32  C.  C.  A.  284,  and 
St.  Joseph  etc.  Depot  Co.  v.  Chicago  etc.  Ry.  Co.,  131  Mo.  310,  31  S.  W. 
913,  both  holding  purchaser,  under  mortgage,  takes,  subject  to  rental 
payments  for  depot;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  328,  33 
C.  C.  A.  69,  one  advancing  money  and  receiving  mortgage  for  improve- 
ments, not  contemplated  at  time  of  prior  mortgage,  covering  after-ac- 
quired property,  is  superior  thereto;  Evans  v.  Kister,  92  Fed.  834,  836, 
35  C.  C.  A.  28,  holding  failure  of  payee  to  register  mortgage  did  not  dis- 
charge surety;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  351,  46  Am.  St.  Rep. 
65,  13  South.  954,  bondholders  subject  to  contract  lien  on  machinery 
affixed  to  land ;  Warren  v.  Liddell,  110  Ala.  247,  20  South.  93,  mortgagee 
taking  deed  is  subject  to  claim  of  conditional  vendor  of  machinery; 
removable  without  injury,  though  affixed ;  Jarvis  v.  State  Bank,  22  Colo. 
318,  55  Am.  St.  Rep.  136,  45  Pac.  509,  mechanic's  lien  on  flume  superior; 
Binkley  v.  Forkner,  117  Ind.  185,  3  L.  R.  A.  36,  19  N.  E.  757,  general 
mortgage  subordinate  to  chattel  mortgage  on  machinery  removable  with- 
out injury;  Russell  v.  Grant,  122  Mo.  178,  43  Am.  St.  Rep.  569,  26  S.  W. 
961,  purchase  money  mortgage  of  land  precedes  mechanic's  lien  simul- 
taneously attaching;  Williamson  v.  New  Jersey  etc.  Ry.  Co.,  28  N.  J.  Eq. 
298  (reversed  on  another  point  in  29  N.  J.  Eq.  317),  mortgage  of  after- 
acquired  property  subordinate  to  mechanic's  lien;  United  etc.  Canal 
Co.  v.  Long  Dock  Co.,  42  N.  J.  Eq.  551,  9  Atl.  588,  mortgage  by  a  co- 
owner,  before  partition,  is  subject  to  lien  of  costs  of  protecting  title 
by  agreement  between  owners;  Campbell  v.  Roddy,  44  N.  J.  Eq.  252, 
6  Am.  St.  Rep.  896,  14  Atl.  283,  vendor's  mortgage  on  affixed  chattels 
is  superior  to  general  mortgagee,  so  far  as  it  does  not  diminish  its  se- 
curity; Daly  v.  New  York  etc.  Ry.  Co.,  55  N.  J.  Eq.  602,  38  Atl.  205, 
purchase-money  mortgage  for  land  is  superior;  General  Electric  Co.  v. 
Transit  Equipment  Co.,  57  N.  J.  Eq.  474,  476,  42  Atl.  106,  107,  genera^ 
mortgage  subordinate  to  conditional  contract  of  sale;  Zorn  v.  Savannah 
etc.  R.  R.  Co.,  5  S.  C.  95,  purchase-money  mortgage  superior  to  trustees ' 
or  bondholders';  dissenting  opinion  in  Kilpatrick  v.  Kansas  etc.  R.  R. 
Co.,  38  Neb.  644,  645,  57  N.  W.  672,  majority  holding  promoter's  mort- 
gage inferior  to  liens  for  labor  and  materials;  Beall  v.  White,  94  U.  S. 
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387,  24  L.  Ed.  175,  arguendo;  Barnard  v.  Norwich  etc.  R.  R.  Co.,  4  Cliff. 
365,  Fed.  Cas.  1007,  mortgage  of  after-acquired  property  covers  a  railroad 
leased;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  328,  33  C.  C.  A.  69,  ar- 
guendo; First  Nat.  Bank  v.  Turnbull,  32  Gratt.  704,  34  Am.  Rep.  797, 
Judge  v.  Jones,  99  Tenn.  22,  42  S.  W.  4,  Williams  v.  Briggs,  11  R.  I.  478, 
and  Williamson  v.  New  Jersey  R.  Co.,  26  N.  J.  Eq.  403,  mortgage  on  after- 
acquired  property  is  valid;  National  Bank  v.  Goodyear,  90  Ga.  728,  16 
S.  E.  964,  Edwards  v.  Peterson,  80  Me.  371,  6  Am.  St  Rep.  209,  14  Atl. 
937,  Brown  v.  Phillips;  40  Mich.  270,  New  York  etc.  Trust  Co.  v.  Capital 
Ry.  Co.,  77  Fed.  531,  Hamlin  v.  Jerrard,  72  Me.  75,  and  United  States 
Trust  Co.  v.  Territory,  8  N.  M.  689,  47  Pac.  729,  all  arguendo. 

Distinguished  in  McGourkey  v.  Toledo  etc.  Ry.  Co.,  146  U.  S.  551, 
552,  86  L.  Ed.  1085,  1086,  13  Sup.  Ct.  174,  175  (affirming  Central  Trust 
Co.  v.  Ohio  etc.  R.  R.,  36  Fed.  536),  holding  where  collusive  arrange- 
ment is  made  to  defeat  mortgagees,  claim  will  be  disallowed. 

Mortgage  of  personal  property  to  be  acquired.    Note,  22  Am.  Rep. 
654. 

Mortgage  of  after-acquired  property  and  of  property  having  only  a 
potential  existence.    Note,  46  Am.  Dec.  717. 

Mortgage  of  property  to  be  afterward  acquired.    Note,  109  Am.  St. 
Rep.  513. 

Validity  and  effect  of  mortgage  of  property  by  conditional  vendee. 
Note,  Ann.  Gas.  1913C,  330. 

Mortgages  covering  after-acquired  property  are  subject  to  purchase- 
money  mortgage,  though  not  recorded. 

Approved  in  Smith  v.  Hill  Bros.,  17  N„  M.  425, 134  Pac.  245,  purchase- 
money  mortgage  of  chattels  created  superior  lien  to  prior  general  mort- 
gage; Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  874,  1  C.  C.  A. 
133,  following  rule;  Evans  v.  Kister,  92  Fed.  836,  35  C.  C.  A.  28,'  failure 
of  payee  of  note  to  register  mortgage  does  not  excuse  surety;  Daly  v. 
New  York  etc.  Ry.  Co.,  55  N.  J.  Eq.  602,  38  Atl.  205,  applied  to  pur- 
chase of  land ;  Zorn  v.  Savannah  etc.  R.  R.  Co.,  5  S.  C.  95,  sale  of  land 
to  railroad ;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  351,  46  Am  St.  Rep.  65, 
13  South.  954,  and  Warren  v.  Liddell,  110  Ala.  247,  20  South.  93,  both 
arguendo. 
Distinguished  in  Taylor  v.  Burlington  etc.  R.  R.  Co.,  4  Dill.  583,  Fed. 

Cas.  13,783,  agreement,  not  being  recorded,  not  valid  against  mortgagee, 

by  Iowa  statutes. 

Becords  are  intended  for  the  protection  of  subsequent,  not  prior,  pur- 
chasers and  creditors. 

VII— 28 
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Approved  in  Central  Trust  Co.  v.  Marietta  etc.  Ry.  Co.,  48  Fed.  874, 
ICC.  A.  133,  applied  to  prior  general  mortgage  subordinate  to  reten- 
tion of  title  by  vendor;  Daly  v.  New  York  etc.  Ry.  Co.,  55  N.  J.  Eq.  602, 
38  Atl.  205,  applied  to  nonregistry  of  purchase-money  mortgage  as 
against  prior  general  mortgage;  Wood  v.  Holly  Mfg.  Co.,  100  Ala.  351, 
46  Am.  St.  Rep.  65,  13  South.  954,  and  Warren  v.  Liddell,  110  Ala.  247, 
20  South.  93,  both  arguendo. 

How  far  back  is  purchaser  bound  to  search  record  title  of  his  ven- 
dor.   Note,  Ann  Gas.  1914A,  1288. 

i 

Rule  that  general  mortgage  is  subordinate  to  purchase-money  mortgage 
does  not  apply  where  thing  sold  becomes  affixed  to  principal  thing. 

Approved  in  Woodland  Co.  v.  Mendenhall,  82  Minn.  491,  85  N.  W. 
166,  sustaining  vendor's  lien  for  purchase  price  of  feed  wire  as  against 
trust  deed  upon  electric  railway  executed  prior  to  sale;  Porter  v.  Pitts- 
burgh Steel  Co.,  122  U.  S.  283,  30  L.  Ed.  1211,  7  Sup.  Ct.  1208,  applied 
to  rails;  Boston  etc.  Co.  v.  Bankers'  etc.  Tel.  Co.,  36  Fed.  297,  applied 
to  telegraph  poles,  etc.,  but  not  to  wires;  New  York  etc.  Trust  Co.  v. 
Capital  Ry.  Co.,  77  Fed.  531,  an  agreement  that  it  shall  not  be  part  of 
realty  cannot  affect  third  parties ;  Phoenix  Iron  Works  Co.  v.  New  York 
etc.  Trust  Co.,  83  Fed.  759,  28  C.  C.  A.  76,  rule  applied  to  machinery 
to  run  street  Tailroad ;  Evans  v.  Kister,  92  Fed.  836,  35  C.  C.  A.  28,  hold- 
ing failure  of  payee  to  register  does  not  excuse  surety;  dissenting 
opinion  in  Kilpatrick  v.  Kansas  etc.  R.  R.  Co.,  38  Neb.  644,  645,  57  N.  W. 
672 ;  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  185,  43  C.  C.  A. 
413,  19  Sup.  Ct.  133,  and  United  States  Trust  Co.  v.  Territory,  8  N.  M. 
689,  47  Pac.  729,  and  Holly  Mfg.  Co.  v.  New  Chester  Water  Co.,  48  Fed. 
888,  all  arguendo. 

Efficacy  of  chattel  mortgage  on  fixtures.     Note,  15  L.  R.  A.  57,  58. 

Rights  of  seller  of  fixture  retaining  title  or  lien  as  against  exist- 
ing mortgagees  of  realty.    Note,  37  L.  R.  A.  (N.  S.)  128. 

Rights  of  seller  of  fixtures  retaining  title  or  lien,  as  against  pur- 
chasers or  encumbrancers  of  realty.    Note,  1  B,  R.  0.  685. 

Of  waiver  of  mechanics'  liens  by  taking  notes,  or  other  securities. 
Note,  41  Am.  St.  Rep.  759. 

Railroad  as  realty  or  personalty.    Note,  66  L.  R.  A.  49. 

12  Wall.  366-368,  20  L.  Ed.  286,  THE  SPRAT. 
Not  cited. 


12  Wall.  369-378,  20  I*  Ed.  432,  SHOEMAKER  v.  KINGSBURY. 

Common  carriers  of  passengers  must  provide  their  safe  conveyance  so 
far  as  practicable  by  the  exercise  of  human  care  and  foresight. 
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Approved  in  Holmes  v.  Oregon  etc.  Ry.  Co.,  6  Sawy.  288,  5  Fed.  538, 
boat  and  landing  must  be  well  lighted,  and  guards  to  prevent  prema- 
ture landing ;  Ladd  v.  Forster,  12  Sawy.  552,  31  Fed.  830,  and  Holland 
▼.  Brown,  13  Sawy.  289,  35  Fed.  47,  both  holding  carrier  liable  for  injury 
to  passenger  for  negligent  handling  of  ferry-boat. 

Duty  of  passenger  carrier  to  furnish  proper  cars.    Note,  31  L.  R.  A. 
314. 

Passenger  of  private  carrier,  with  notice  of  the  defects  in  the  road, 
assumes  the  risks  therefrom. 

"  Approved  in  Campbell  v.  Duluth  etc.  R.  Co.,  107  Minn.  362,  22 
L.  R.  (N.  S.)  190,  120  N.  W.  377,  discussing  rule  in  action  for  injury 
while  riding  in  caboose  of  mixed  train  on  logging  road;  Lucas  v.  Mil- 
waukee etc.  Ry.  Co.,  33  Wis.  63,  holding  same  rule  should  apply  to 
freight  train. 

Distinguished  in  Rosenbaum  v.  St.  Paul  etc.  R.  R.  Co.,  38  Minn.  175, 
8  Am.  St.  Rep.  655,  36  N.  W.  449,  one  in  construction  train  injured 
by  unspiked  -rails,  may  recover. 

Private  carriers,  for  hire,  need  only  use  such  care  and  skill  as  prudent 
and  cautious  men  under  circumstances. 

Approved  in  Dayton  Coal  etc.  Co.  v.  Dodd,  188  Fed.  610,  37  L.  R.  A. 
(N.  S.)  456, 110  C.  C.  A.  395,  in  action  for  death  of  employee,  instruction 
as  to  measure  of  care  owing  by  employer,  was  approved ;  Gulf  etc.  R.  Co., 
v.  Warlick,  1  Ind.  Ter.  17, 35  S.  W.  237,  instruction  charging  railroad  with 
higher  degree  of  care  and  diligence  than  is  exacted  of  private  individuals, 
is  not  within  the  rule ;  East  Tennessee  etc.  R.  R.  Co.  v.  Johnson,  75  Ala. 
604,  51  Am  Rep.  492v  applied  where  shipper  agrees  to  load  cattle,  can- 
not hold  company  liable  for  absence  of  bedding. 

Liability  of  proprietor  of  private  railroad  for  injuries  to  passenger. 
Note,  12  L.  R.  A.  (N.  S.)  133. 

12  Wall.  379-384,  20  L.  Ed.  414,  KNOX  v.  EXCHANGE  BANK. 

Assignee  of  plaintiff,  declared  bankrupt,  is  proper  party'  to  ask  for 
reinstatement  and  substitution,  on  writ  of  error. 

Approved  in  Jenkins  v.  Greenbaum,  95  111.  18,  assignee  of  bankrupt 
should  sue  out  writ  of  error  after  adjudications,  or  be  substituted  if 
already  out;  Mayhew  v.  Pentecost,  129  Mass.  335,  arguendo. 

Practice  and  procedure   governing   transfer  of  causes  to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  854,  858. 

Supreme  Court  cannot  review  judgment  of  State  court,  refusing  to 
give  effect  to  valid  contracts,  or  impairing  their  obligation,  but  only  when 
State  Constitution  or  statute  Impair  it,  it  must  appear  that  the  State  court 
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judgment  rested  upon  the  statute,  not  merely  that  counsel  assailed  the 
statute  as  Impairing  the  contract. 

Approved  in  Gates  v.  Parmly,  191  U.  S.  557,  48  L.  Ed.  301,  24  Sup.  Ct. 
843,  reaffirming  rule;  Louisiana  Ry.  &  Navigation  Co.  v.  Behrman,  235 
U.  S.  170,  59  L.  Ed.  180,  35  Sup.  Ct.  62,  judgment  of  State  court  enjoin- 
ing railway  company  from  operating  belt  line  railway  under  municipal 
ordinance  is  reviewable  in  Federal  court;  Willoughby  v.  Chicago,  235 
U.  S.  50,  59  L.  Ed.  126,  35  Sup.  Ct.  23,  whether  assessment  of  benefits 
arising  from  widening  of  street  could  have  been  levied  if  land  had  not 
been  sold  is  question  of  statutory  construction;  Cross  Lake  Shooting 
etc.  Club  v.  Louisiana,  224  U.  S.  639,  56  L.  Ed.  928,  32  Sup.  Ct.  577, 
decree  of  State  court  avoiding  conveyance  by  board  of  commissioners 
of  levee  district  on  ground  board  had  no  authority  to  sell  did  not  present 
Federal  question;  New  Orleans  Waterworks  Co.  v.  Louisiana,  185  U.  S. 
351,  46  L.  Ed.  943,  22  Sup.  Ct.  696,  dismissing  writ  based  upon  ground 
that  State  court's  decision  as  to  remedy  erroneous;  Gulf  &  Ship  Island 
R.  R.  Co.  v.  Hewes,  183  U.  S.  76,  46  L.  Ed.  90,  22  Sup.  Ct.  29,  refusing 
to  review  State  court's  ruling  that  a  repealable  exemption  "in  charter 
had  been  in  fact  repealed;  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180 
U.  S.  46,  45  L.  Ed.  418,  21  Sup.  Ct.  258,  denying  writ  where  only  question 
involved  is  construction  of  charter;  Riseley  v.  Utica,  179  Fed.  887,  dis- 
cussing jurisdiction  of  Federal  court  where  both  State  and  Federal  ques- 
tions are  involved;  Northern  R.  R.  Co.  v.  People,  12  Wall.  388,  20 
L.  Ed.  413,  following  rule;  Chicago  etc.  Ins.  Co.  v.  Needles,  113  U.  S. 
582,  28  L.  Ed.  1087,  5  Sup.  Ct.  685,  inquiry  is  limited  to  whether  stat- 
utes infringe  Federal  rights ;  Lehigh  Water  Co.  v.  Easton,  121  U.  S.  392, 
30  L.  Ed.  1060,  7  Sup.  Ct.  919,  decision  by  State  court  that  an  exclusive 
franchise  did  not  apply  against  city  having  right  under  previous  statutes, 
affirmed ;  New  Orleans  Waterworks  Co.  v.  Louisiana  Sugar  Refining  Co., 
125  U.  S.  30,  31  L.  Ed.  612,  8  Sup.  Ct.  748,  construction  of  rights  of  cor- 
poration, under  its  charter,  gives  Federal  court  no  jurisdiction ;  St.  Paul 
etc.  Ry.  Co.  v.  Todd  County,  142  U.  S.  287,  35  L.  Ed.  1016,  12  Sup.  Ct. 
N  283,  State  statute  construed  as  not  including  certain  property  in  exemp- 
tion from  taxation  not  reviewable;  Morley  v.  Lake  etc.  Ry.  Co.,  146 
U.  S.  172,  36  L.  Ed.  930,  13  Sup.  Ct.  58,  statute  reducing  interest  on 
judgment  already  obtained  does  not  impair  Federal  right;  Central  Land 
Co.  v.  Laidley,  159  U.  S.  110,  40  L.  Ed.  94,  16  Sup.  Ct.  82,  where  State 
statute  is  admitted  valid,  the  construction  thereof  not  reviewable;  Ray 
v.  West  etc.  Gas  Co.,  138  Pa.  St.  591,  21  Am.  St  Rep.  928,  12  L.  R.  A. 
293,  20  Atl.  1067,  and  Storrie  v.  Cortes,  90  Tex.  288,  35  L.  R.  A.  668,  38 
S.  W.  156,  change  of  decision  of  court  invalidating  a  contract  is  not  a 
prohibited  impairment;  Denny  v.  Bennett,  128  U.  S.  495,  32  L.  Ed.  493, 
9  Sup.  Ct.  136,  holding  State  statutes  limiting  rights  of  creditors  do  not 
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impair  subsequent  contracts;  Canal  Companies  Case,  83  Md.  626,  35  Ati. 

365,  arguendo. 

Distinguished  in  Northwestern  University  v.  People,  99  U.  S.  320,  25 
L.  Ed.  388,  subsequent  statute  construed  as  limiting  exemption  from. taxa- 
tion, under  prior  statute  raises  Federal  question ;  Saginaw  Gas-Light  Co. 
v.  Saginaw,  28  Fed.  533,  two  corporations  of  State,  with  conflicting 
grants  from  a  municipality,  raises  a  Federal  question. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Gas.  93. 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  R.  A.  647. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme' 
Court.    Note,  62  L.  R.  A.  528. 

State  law  authorizing  bank  to  assign  for  benefit  of  creditors  does  not 
Impair  contract,  by  which  bank. receives  its  notes  in  payment  of  debts. 

Cited  in  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors,  111 
La.  1001,  36  South.  98,  arguendo. 

12  Wall.  384-388,  20  L.  Ed.  412,  NOETHEEN  E.  E.  00.  V.  PEOPLE  ETO. 
OF  NEW  YORK. 

Error  to  State  court  dismissed  where  defendant  claims  nothing  under 
State  statute,  and  its  validity  is  not  involved  in  judgment. 

Approved  in  Marqueze  v.  Bloom,  16  Wall.  352,  21  L.  Ed.  280,  no  Fed- 
eral question  in  record  or  opinion,  writ  dismissed;  dissenting  opinion 
in  Underwood  v.  McVeigh,  131  U.  S.  cxxiii,  Appx.,  21  L.  Ed.  954, 
majority  dismissing  writ  of  error  not  directed  to  State  Court  of  Appeals. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  528. 

12  Wall.  389-390,  20  L.  Ed.  304,  THE  WESTERN  METROPOLIS. 

Appellant,  in  libel  for  collision,  having  filed  affidavits  that,  since  ap- 
peal, he  has  learned  that  two  witnesses  for  respondent  were  promised  a 
contingency  on  result  of  suit,  a  commission  was  ordered  by  Supreme  Court 
to  take -testimony  as  to  alleged  agreement. 

Approved  in  The  Venezuela,  52  Fed.  875,  5  C.  C.  A.  319,  arguendo. 

12  Wall.  390-391,  20  L.  Ed.  404,  PARKER  v.  LATEY. 

Record  not  showing  affirmatively  that  jurisdictional  amount  is  involved, 
writ  is  dismissed. 

'  Approved  in  Fuller  v.  Montague,  59  Fed.  214,  8  C.  C.  A.  100,  bill  not 
showing  amount,  but  this  being  remedial  fact,  court  required  necessary 
showing  made  and  filed,  and  retained  the  case. 


12  Wall.  391-400        NOTES  ON  U.  S.  REPORTS. 
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12  Wall.  391-400,  20  L.  Ed.  446,  COOLET  ▼.  O'CONNOR. 

When  authority  is  given  to  several,  all  most  generally  unite,  but  a 
hoard  created  to  perform  a  puhlic  purpose  may  act  hy  a  majority  of  its 
members. 

Approved  in  Carroll  v.  Alsup,  107  Tenn.  271,  272,  64  S.  W.  196,  197, 
holding  two  of  three  members  constituting  State  board  of  equalization 
present,  action  valid ;  People  v.  Lothrop,  3  Colo.  458,  allowing  majority 
at  meeting  of  board  of  equalization  to  act,  all  being  notified;  Hall  v. 
Vanderpool,  15  Fla.  129,  two  commissioners  sufficient,  under  act  of  1862 ; 
State  v.  McMillan,  52  S.  C.  72,  29  S.  E.  545,  applying  rule  to  commis- 
sioners to  apportion  debts  between  counties;  Cowan  v.  Murch,  97  Tenn. 
598,  34  L.  R.  A.  540,  37  S.  W.  395,  majority  of  appellate  court  may  act 
in  absence  of  statute;  Ferris  v.  Kimble,  75  Tex.  479,  12  S.  W.  690, 
majority  of  equalization  board  may  act;  First  Nat.  Bank  v.  Town  of 
Mount  Tabor,  52  Vt.  98,  36  Am.  Rep.  739,  applying  rule  to  bond  com- 
missioners; dissenting  opinion  in  Carolina  etc.  Bank  v.  Evans,  28  S.  C. 
528,  6  S.  E.  324,  majority  holding  majority  of  appraisers  may  lay  off 
homestead. 

Validity  of  assessment  made  by  less  than  whole  board  of  assessors. 
Note,  16  Ann.  Gas.  422. 

Certificate  of  tax  sale,  under  acts  of  Congress  of  June  7,  1862,  and 
March  3,  1866,  providing  for  taxation  of  lands  in  southern  States,  is  valid, 
though  signed  hy  only  two  commissioners. 

Approved  in  Hill  v.  Vanderpool,  15  Fla.  129,  and  Billings  v.  Stark, 
15  Fla.  303,  both  following  rule. 

Certificate  of  sale  for  taxes,  under  act  of  Congress  of  1862,  is  prima 
facie  evidence  of  validity  and  regularity  of  sale. 

Approved  in  Billings  v.  McDermott,  15  Fla.  63,  and  Hill  v.  Vander- 
pool, 15  Fla.  129,  arguendo. 

Freehold,  or  mere  possessory  right  in  defendant,  may  he  evidenced 
under  general  issue,  though  often  advisable  to  plead  liherum  tenementum. 
Approved  in  Rawson  v.  Finlay,  27  Mich.  271,  applying  under  general 
issue  in  Michigan. 

In  this  action  defendant  may  set  up  title  in  United  States  and  his 
tenancy,  under  general  issue. 

Approved  in  Lee  v.  Kaufman,  3  Hughes,  134,  138,  Fed.  Cas.  8191, 
and  King  v.  La  Grange,  61  Cal.  228,  230,  both  arguendo. 

Act  of  Congress  of  1862,  respecting  levy  of  direct  taxes  in  insurrec- 
tionary States,  contemplates  a  certificate  of  sale  when  United  States  becomes 
purchaser. 


439  BARTH  v.  CLISE.  12  Wall.  400-403 

Approved  in  De  Treville  v.  Smalls,  98  U.  S.  523,  25  L.  Ed.  175,  and 

touted  States  v.  Lee,  106  U.  S.  204,  27  L.  Ed.  176,  1  Sup.  Ct.  246,  stich 

certificate  to  United  States  may  be  impeached;  Collins  v.  Pettitt,  124 

^  C.  730,  32  S.  E.  977,  county  may  purchase  on  tax  sale ;  Lee  v.  Kauf- 

**3  3  Hughes,  150,  Fed.  Cas.  8192,  and  King  v.  La  Grange,  61  Cal.  228, 

*ty  both  arguendo. 

Notice  of  sale  for  taxes  must  show  what  property  is  to  be  sold,  and 
^  ^^scxiption  which  does  so  is  sufficient. 

.^aroved  in  Buck  v.  Williams,  10  Heisk.  281,  court  will  go  behind 
^^*<5a.te  to  determine  sufficiency  of  advertisement. 

If*** 

t  ^^^lianeous.    Cited  in  Columbia  ▼.  Cauca  Co.,  190  U.  S.  528,  47 

1163,  23  Sup.  Ct.  706,  to  point  neither  party  to  arbitration  can 
Operation  of  submission  after  receiving  benefits  thereunder. 


tf*\ 


12  Wall.  400-403,  20  !■.  Ed.  393,  BABTH  v.  CLISE. 

Production  of  the  body  supersedes  the  original  commitment  and  there- 
after its  custody  is  subject  to  control  of  court  to  which  return  is  made. 

Approved  in  Ex  parte  Thaw,  209  Fed.  75,  where  person  was  arrested 
under  State  process  for  extradition  to  another  State,  while  hearing  was 
delayed  to  await  action  of  State,  party  petitioning  for  writ  could  be 
placed  in  care  of  suitable  keepers ;  Hughes  v.  Moncur,  28  Cal.  App.  467, 
152  Pac.  971,  applying  rule  in  habeas  corpus  proceedings  on  behalf  of 
minor  children,  directed  to  wife  who  was  about  to  appeal  from  divorce 
decree  giving  custody  to  husband;   State  v.  Broaddus,  245  Mo.  140, 
Ann.  Gas.  1914A,  823,  149  S.  W.  478,  when  writ  of  habeas  corpus  issues, 
officer  holds  his  prisoner  under  that  writ,  the  original  •  cause  of  com- 
mitment being  suspended ;  Wilkin's  Petition,  71  N.  H.  593,  53  Atl.  1020, 
sustaining  court's  power  to  strike  out  default  of  sureties  upon  bail  bond 
at  subsequent  term  upon  surrender  of  body  of  principal ;  Ex  parte  Masse, 
95  S.  C.  320,  46  L.  R.  A.  (N.  S.)  781,  79  S.  E.  99,  where  prisoner  is  held 
for  extradition,  ordinarily  bail  should  not  be  allowed  pending  hearing; 
United  States  v.  Doss,  25  Fed.  Cas.  893,  State  judge  conspiring  to  release 
a  prisoner  committed  by  United  States  commission  is  guilty  of  obstructs 
ing  Federal  process ;  In  re  Ebanks,  84  Fed.  314,  State  court  order  direct- 
ing death  penalty,  pending  appeal  from  District  Court  denying  habeas 
corpus,  is  invalid;  Matson  v.  Swanson,  131  111.  265,  23  N.  E.  596,  habeas 
corpus  supersedes  capias  ad  satisfaciendum  and  bail  may  be  allowed, 
though  forbidden  for  civil  arrest. 

Authority  of  habeas  corpus  as  paramount  to  that  of  all  other 
writs.    Note,  Ann.  Oas.  1914A,  830. 


12  Wall.  404-407        NOTES  ON  U.  S.  REPORTS. 
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Where  a  case  is  inherently  and  incurably  defective,  though  not  noticed 
in  court  below  or  brought  to  this  court's  attention  by  counsel,  it  is  de- 
cisive. 

Approved  in  Nilsson  v.  Martinson,  72  Wash.  289,  130  Pac.  107,  general 
abstract  instruction  that  jury  should  follow  their  own  consciences  and 
do  whatever  they  believed  to  be  right  was  improper;  Meguire  v.  Cor- 
wine,  101  U.  S.  112,  25  L.  Ed.  901,  contract  being  void ;  Whitney  v.  Wy- 
man,  101  U.  S.  397,  25  L.  Ed.  1052,  applying  rule  to  suit  against  agent 
of  disclosed  principal;  West  v.  Camden,  135  U.  S.  521,  34  L.  Ed.  258, 
10  Sup.  Ct.  841,  an  agreement  by  director  to  keep  one  in -permanently 
as  officer;  United  States  v.  Barnes,  6  Ben.  185,  Fed.  Cas.  14,523,  goods 
forfeited  by  use  of  false  entry  in  custom-house;  Butler  v.  Pittsburgh 
etc.  Ry.  Co.,  18  Ind.  App.  663,  46  N.  E.  94,  suit  against  carrier  for  negli- 
gence, without  alleging  ownership  of  freight;  Lockhart  v.  Wills,  9  N.  M. 
344,  54  Pac.  342,  ejectment  on  void  mining  location;  Mehurin  v.  Stone, 
37  Ohio  St.  54,  when,  on  conceded  facts,  verdict  should  be  for  respond- 
ents, errors  in  instruction  disregarded ;  dissenting  opinion  in  Cahill  v. 
Chicago  etc.  Ry.  Co.,  74  Fed.  295,  20  C.  C.  A.  184,  majority  sending  back 
for  new  trial,  though  it  clearly  appeared  plaintiff  was  guilty -of  con- 
tributory negligence. 

Miscellaneous.     Cited  in  Simmons  v.  Georgia  Iron  etc.  Co.,  117  Ga. 
.   310,  43  S.  E.  782,  to  point  proceeding  for  writ  of  habeas  corpus  not 
strictly  speaking  a  civil  or  criminal  action. 


12  Wall.  404-407,  20  K  Ed.  444,  PHOENIX  INSURANCE  CO.  v.  SLAUGH- 
TER. 

Policy  wherein  "saltpetre,  etc.  are  not  to  be  kept  on  premises,  or  burn- 
ing fluid,  etc.,  not  exceeding  one  barrel,"  there  being  no  semicolon  in  entire 
clause,  the  saltpetre,  etc.,  are  not  entirely  forbidden,  but  only  as  they  exceed 
one  barrel. 

Approved  in  St.  Paul  Fire  etc.  Ins.  Co.  v.  Penman,  151  Fed.  969,  81 
C.  C.  A.  151,  in  action  on  insurance  policy  on  building  occupied  by 
miners,  expression  "other  explosives "  was  construed  to  include  blasting 
powder;  Atlantic  Ins.  Co.  v.  Manning,  3  Colo.  226,  applying  same  rule 
in  stipulation  against  vacancy  or  increase  of  risk  qualified  by  a  subse- 
quent clause. 

What  constitutes  " keeping,"  "storing,"  "using,"  etc.,  of  prohib- 
ited articles  within  fire  insurance  policy.  Note,  13  Ann.  Cas.  540, 
548. 

Provisions  in  fire  insurance  policies  prohibiting  designated  articles 
on  premises.    Note,  8  B.  R.  G.  52. 


441  THORP  v.  HAMMOND.  12  Wail.  408-418 

Bisks  not  taken  on  articles  in  ordinary  use  should  be  declared  in  un- 
ambiguous terms  and  in  large  type. 

Approved  in  Kelley  v.  Home  Ins.  Co.,  14  Fed.  Cas.  243,  a  provision 
against  vacancy  means  abandonment,  and  not  mere  temporary  vacancy ; 
Reaper  etc.  Ins.  Co.  v.  Jones,  62  111.  460,  articles  known  to  be  kept  are 
not  excluded  unless  notice  is  given,  where  prohibition  is  in  small  type ; 
Boatman's  etc.  Ins.  Co.  v.  Parker,  23  Ohio  St.  96,  IS  Am.  Rep.  232, 
obscure  clause  relating  to  explosion  exemptions,  strictly  construed; 
Waterbury  v.  Dakota  etc.  Ins.  Co.,  6  Dak.  472,  43  N.  W.  698,  to  point 
that  policy  is  construed  in  favor  of  assured;  Burkhard  v.  Travelers' 
Ins.  Co.,  102  Pa.  St.  266,  48  Am.  Rep.  206,  and  Westchester  Ins.  Co.  v. 
Earle,  33  Mich.  151,  both  arguendo. 

Distinguished  in  Levi  v.  Mutual  Ins.  Co.,  2  Woods,  69,  Fed.  Cas.  8290, 
where  an  unusual  stipulation  wad  printed  in  large,  leaded  type ;  Galves- 
ton v.  Long,  51  Tex.  92,  holding  policy  voided  by  vacancy;  Fuller  v. 
Madison  etc.  Ins.  Co.,  36  Wis.  604,  condition  avoiding  policy  in  case  of 
additional  encumbrances  is  reasonable. 

Proximate  and  remote  cause.    Note,  36  Am.  81  Rdp.  818. 
Miscellaneous.    Cited  in  Sawyer  v.  Dodge  etc.  Ins.  Co.,  37  Wis.  538. 

12  Wall.  408-418,  20  L.  Ed.  419,  THORP  y.  HAMMOND. 

Vessel,  whose  hands  are  reefing  mainsail,  Is  not  relieved  from  keeping 
lookout  or  observing  precautions  to  avoid  a  vessel  ahead. 

Approved  in  The  Northland,  125  Fed.  60,  holding  fact  that  crew  en- 
gaged in  handling  ship  did  not  excuse  failure  to  maintain  lookout;  The 
Ancon,  6  Sawy.  123,  Fed.  Cas.  348,  holding  steamer  liable  for  not  having 
lookout. 

Custom  of  no  lookout,  when  close  to  other  vessels  beating  to  windward, 
and  expected  soon  to  cross  her  bow,  Is  not  reasonable. 

Approved  in  The  J.  W.  Everman,  2  Hughes,  22,  Fed.  Cas.  7591,  ship 
entering  Hampton  Roads,  with  only  lookout  in  pilot-house,  is  at  fault; 
Blanchard  v.  New  Jersey  Steamboat  Co.,  59  N.  T.  296,  absence  of  look- 
out on  libelant  is  fatal  to  his  claim. 

One  owner,  who  is  in  full  charge,  is  owner  pro  hac  vice,  and  is  liable 
for  tortious  act  of  vessel.  Quaere  as  to  whether  general  owners  are  liable 
under  Buch  circumstances. 

Approved  in  The  Barnstable,  181  U.  S.  468,  4B  L.  Ed.  957,  21  Sup.  Ct. 
686,  holding  primary  liability  for  collision  rests  upon  charterer  navigat- 
ing vessel  with  own  crew;  Workman  v.  Mayor  etc.  of  New  York,  179 
U.  S.  565,  573,  45  L.  Ed.  322,  325,  21  Sup.  Ct.  217,  holding  city  liable 
for  negligent  handling  of  fireboat  under  rule  respondeat  superior;  The 
Paraiso,  226  Fed.  968,  where  owner  and  charterer  filed  petition  for 
limitation  of  liability,  charterer,  who  was  owner  pro  hac  vice,  was  not 


\ 
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required  to  join  in  stipulation  for  more  than  value  of  his  own  interest; 
Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200  Fed.  713,  119 
C.  C.  A.  127,  owner  and  charterer  are  liable  without  limit  for  their  own 
negligence,  and  liable  to  extent  of  their  interest  for  negligence  of  mas- 
ter and  crew;  The  Livingstone,  104  Fed.  924,  allowing  charterer  to  re- 
cover one-half  loss  sustained  by  him  as  cargo  owner;  In  re  Lakeland 
Transp.  Co.,  103  Fed.  336,  holding  charterer,  owner  pro  hac  vice,  liable 
for  loss  of  freight  resulting  from  collision;  Nelson  v.  Western  Steam 
Navigation  Co.,  52  Wash.  186,  187,  100  Pac.  328,  329,  under  circum- 
stances of  case,  there  was  such  a  surrender  of  control  by  owner  to 
charterer  as  to  relieve  owner  from  liability  for  injuries  to  seaman  by 
negligence  of  mate;  Scull  v.  Raymond,  18  Fed.  550,  551,  owners  not  in 
charge  not  liable  for  collision;  The  L.  L.  Lamb,  31  Fed.  32,  seaman's 
lien  is  not  waived  by  knowledge  of  hiring  to  charterer;  The  Pirate,  32 
Fed.  487,  charterer,  under  facts,  was  owner  pro  hac  vice,  and  no  mate- 
rialman's lien  allowed  on  vessel  for  supplies  at  his  request;  Webster  v. 
Disharoon,  64  Fed.  144,  holding  general  owner  not  liable  in  personam; 
Spedden  v.  Koenig,  78  Fed.  507,  24  C.  C.  A.  189,  managing  owner  cannot 
bind  others  personally  for  supplies;  Somes  v.  White,  65  Me.  545,  20  Am. 
Rep.  720,  general  owner  not  liable  for  collision;  Scarff  v.  Met  calf,  107 
N.  Y.  217,  1  Am.  St  Rep.  810,  13  N.  E.  797,  general  owner  is  liable  for 
neglect  of  mate  performing  owner's  duty,  unless  there  is  an  actual 
demise  of  vessel,  and  he  is  so  liable  where  master  merely  sails  on  shares ; 
Williams  v.  Hays,  143  N.  Y.  444,  42  Am.  St  Rep.  743,  26  L.  R.  A.  155,  38- 
N.  E.  449,  owner  pro  hac  vice,  on  facts  herein,  is  liable  to  other  owners 
for  negligent  loss. 

Duties  of  ship  owners  to  seamen  in  their  employ.    Note,  1  Am.  St 
Rep.  814. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  45  Am.  Dec.  59. 

Demise    of  vessel  by  charter-party.    Note,  5  Ann.  Gas.  624. 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 
of  one.    Note,  37  L.  R.  A.  58. 

Requisites  of  charter-party.    Note,  5  E.  R.  0.  631. 

Libel  for  collision,  not  setting  out  whether  owners  are  general  or  special, 
is  sufficient  to  charge  an  owner  pro  hac  vice,  though  it  be  dismissed  as  to 
general  owners. 

Approved  in  The  Major  Reybold,  111  Fed.  416,  holding  municipality 
liable  for  damage  due  to  negligent  handling  of  servants  in  charge  of 
fireboat. 

Miscellaneous.  Cited  in  Tucker  v.  Alexandroff,  183  U.  S.  438,  46 
L.  Ed.  270,  22  Sup.  Ct.  201,  to  effect  that  ship  subject  to  admiralty 
jurisdiction  as  soon  as  launched. 


443  WARD  v.  MARYLAND.  12  Wall.  418-433 

12  WalL  418-433,  20  I*.  Ed.  449,  WARD  y.  MAETULND. 

State  power  to  lay  and  collect  taxes  may  reach  every  subject  over 
which  the  unrestricted  power  of  the  State  extends. 

Approved  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  176,  29  L.  Ed.  854, 
6  Sup.  Ct.  684,  holding  land  purchased  by  United  States  at  tax  sale,  and 
subsequently  sold,  exempt  from  State  taxation  while  owned  by  United 
States;  Pullman's  Palace  Car  Co.  v.  Twombly,  29  Fed.  662,  holding 
State  tax  on  railroad  cars  valid;  Ex  parte  Robinson,  12  Nev.  276,  28 
Am.  Rep.  802,  holding  license  tax  on  commercial  travelers  valid. 

States  cannot,  without  consent  of  Congress,  lay  any  duties  on  imports 
or  exports,  except  what  may  be  necessary  for  executing  their  inspection 
laws,  nor  any  duty  of  tonnage,  nor  can  they  tax  the  instruments  or  means 
of  the  Federal  government. 

Approved  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  176,  29  L.  Ed.  854, 
6  Sup.  Ct.  684,  holding  land  foreclosed  at  tax  sale  by  United  States  and 
subsequently  sold,  exempt  from  State  taxation  while  owned  by  United 
States. 

Constitutionality    of    State    regulations    of   interstate    commerce. 
Note,  27  Am.  St.  Rep.  550,  563. 

Federal  taxation  of  instrumentalities  pf  State  governments.    Note, 
4  Ann.  Gas.  747. 

Congress  cannot  tax  salaries  of  judges  of  State  courts  as  exercise  of 
such  a  power  is  repugnant  to  right  of  States  to  create  courts  and  appoint 
and  compensate  judges. 

Approved  in  dissenting  opinion  in  Legal-Tender  Cases,  12  Wall.  613, 
20  L.  Ed.  332,"  majority  holding  legal-tender  acts  valid  as  applicable  to 
contracts  made  before  or  after  their  passage. 

Powers  granted  to  Congress  ate  not  exclusive  unless  so  provided  or 
necessarily  implied  by  the  Constitution. 

Approved  in  Hollida  v.  Hunt,  70  111.  113,  22  Am.  Rep.  66,  holding  State 
regulations  of  sales  of  patent  rights  void. 

State  license  tax  on  nonresident  traders  higher  than  that  on  residents 
is  repugnant  to  constitutional  provision  that  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the  several  States. 

Approved  in  Smith  v.  Farr,  46  Colo.  376,  104  Pac.  405,  Laws  1905, 
p.  274,  c.  114,  relating  to  sales  by  "itinerant  vendors,"  is  unconstitu- 
tional ;  State  v.  Travelers'  Ins.  Co.,  73  Conn.  276,  47  Atl.  306,  upholding 
method  of  taxing  local  corporations  subjecting  resident  stockholders  to 
municipal  taxation  and  nonresident  stockholders  to  State  or  special  tax ; 
Racine  Iron  Co.  v.  McCommons,  111  Ga.  538,  36  S.  E.  867,  upholding 
license  tax  upon  agents  of  nonresident  corporations  making  executory 
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contracts  receiving  goods  shipped  into  State,  breaking  packages  and 
distributing  same  amongst  customers;  Walling  v.  Michigan,  116  U.  S. 
454,  29  L.  Ed.  694,  6  Sup.  Ct.  457,  holding  tax  on  nonresident  liquor 
sellers  invalid ;  Robbins  v.  Shelby  County,  120  U.  S.  492,  30  L.  Ed.  696, 
7  Sup.  Ct.  594,  holding  tax  on  nonresident  drummers  invalid;  Ex  parte 
Touchman,  1  Hughes,  603,  Fed.  Cas.  14,108,  Ex  parte  Thornton,  4 
Hughes,  230,  12  Fed.  546,  McGuire  v.  Parker,  32  La.  Ann.  834,  Bliss' 
Petition,  63  N.  H.  135,  State  v.  Lancaster,  63  N.  H.  270,  Sinclair  v. 
State,  69  N.  C.  48,  and  Commonwealth  v.  Myer,  92  Va.  815,  31  L.  R.  A. 
381,  23  S.  E.  917,  all  applying  rule ;  In  re  Watson,  15  Fed.  512,  holding 
State  law  denying  peddler's  license  to  nonresidents  invalid;  Booth  v. 
Lloyd,  33  Fed.  598,  holding  State  requirement  of  year's  residence  as 
prerequisite  to  obtaining  license  for  oyster-boat  void;  Graffty  v.  Rush- 
ville,  107  Ind.  510,  57  Am.  Rep.  134,  8  N.  E.  612,  and  Fecheimer  v. 
Louisville,  84  Ky.  309,  2  S.  W.  67,  both  applying  rule  to  city  license 
tax ;  dissenting  opinion  in  Slaughter-house  Cases,  16  Wall.  100,  21  L.  Ed. 
416,  majority  holding  exclusive  State  grant  of  slaughter-house  privileges 
valid ;  New  York  v.  Roberts,  171  U.  S.  669,  672,  674,  43  L.  Ed.  328,  329, 
330,  19  Sup.  Ct.  72,  73,  74,  majority  holding  State  tax  on  foreign  and 
domestic  corporations  valid;  Royall  v.  Virginia,  116  U.  S.  582,  29  L.  Ed. 
738,  6  Sup.  Ct.  515,  holding  attorney's  license  tax  payable  in  bond 
coupons  under  statute;  Mestayer  v.  Corrize,  38  La.  Ann.  712,  holding 
city  tax  on  sales  outside  market  place  invalid;  Parish  of  East  Feliciana 
v.  Levy,  40  La.  Ann.  333,  4  South.  310,  holding  parish  license  tax  invalid 
under  statute;  Burbank  v.  McDuffee,  65  Me.  137,  holding  purchaser 
liable  for  price  of  goods  sold  by  unlicensed  traveling  agent;  Keyser  v. 
Rice,  47  Md.  214,  28  Am.  Rep.  453,  enjoining  attachment  of  wages; 
Kinneen  v.  Wells,  144  Mass.  498,  59  Am.  Rep.  106,  11  N.  E.  919,  holding 
statute  prohibiting  registration,  within  thirty  days  of  naturalization, 
contrary  to  State  Constitution;  Commonwealth  v.  Jones,  82  Va.  795, 
1  S.  E.  88,  hofding  statute  prohibiting  acceptance  of  tax  receivable 
coupons  for  licenses,  until  judicial  determination  of  genuineness,  valid. 

Distinguished  in  Osborne  v.  Mobile,  16  Wall.  482,  21  L.  Ed.  473,  hold- 
ing city  license  tax  on  interstate  express  company  valid :  Howe  Machine 
Co.  v.  Gage,  100  U.  S.  678,  25  L.  Ed.  755,  and  State  v.  Richards,  32 
W.  Va.  350,  3  L.  R.  A.  707,  9  S.  E.  246,  both  holding  State  tax  on  all 
sewing-machine  peddlers  valid ;  Parkersburg  etc.  Transp.  Co.  v.  Parkers- 
burg,  107  U.  S.  705,  27  L.  Ed.  589,  2  Sup.  Ct.  744,  holding  city  ordinance 
prescribing  wharfage  fees  valid;  Emert  v.  Missouri,  156  U.  S.  315,  39 
L.  Ed.  435,  15  Sup.  Ct.  372,  holding  State  tax  on  all  peddlers  valid; 
Corson  v.  Maryland,  57  Md.  263,  holding  statute  imposing  uniform  rate 
of  license  tax  on  citizens  and  nonresidents  valid ;  People  v.  Walling,  53 
Mich.  270, 18  N.  W.  810,  holding  tax  on  wholesale  importation  of  liquors 
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from  other  States  valid;  People  v.  Phippin,  70  Mich.  14,  15,  37  N.  W. 
892,  893,  holding  statute  prescribing  conditions  for  practice  of  medicine 
valid;  State  v.  Welton,  55  Mo.  290,  holding  license  tax  on  peddlers  sell- 
ing goods  from  other  States  valid;  Territory  v.  Farnsworth,  5  Mont. 
313,  5  Pac.  872,  Ex  parte  Robinson,  12  Nev.  271,  28  Am.  Rep.  798,  and 
State  v.  Long,  95  N.  C.  585,  59  Am.  Rep.  265,  all  holding  license  tax  on 
commercial  travelers  valid;  Pleuler  v.  State,  11  Neb.  559,  10  N.  W.  482, 
holding  license  tax  for  selling  liquors  valid ;  State  v.  Harrington,  68  Vt. 
630,  84  L.  R.  A.  102,  35  Atl.  518,  holding  law  requiring  State  and  local 
licenses  of  peddlers  valid;  Nease  v.  Capehart,  15  W.  Va.  310,  holding 
law  requiring  security  for  costs  by  nonresident  valid. 

Power  of  State  to  exact  licenses  and  charge  therefor.  Note,  52 
Am.  Dec.  334. 

Limit  of  amount  of  license  fees.    Note,  SO  L.  R.  A.  416. 

License  and  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  298. 

Discrimination  against  nonresidents,  in  imposing  license  or  occupa- 
tion tax.    Note,  40  L.  R.  A.  (N.  S.)  290. 

State  may  tax  uniformly  all  sales  within  the  State,  whether  of  foreign 
or  domestic  goods;  but  a  tax  discriminating  against  commodities  of  other 
States  is  unconstitutional. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  344,  45  L.  Ed.x  227,  21 
Sap.  Ct.  132,  sustaining  conviction  for  sale  of  cigarettes  imported  in 
packages  of  ten  each,  unboxed  but  thrown  loosely  in  baskets;  Estate  of 
Johnson,  139  Cal.  536,  73  Pac.  426,  holding  act  of  1897,  exempting  resi- 
dent nephews  and  nieces  of  deceased  from  inheritance  tax,  constitu- 
tional and  valid;  State  v.  Bengsch,  170  Mo.  109,  70  S.  W.  717,  holding 
State  license  tax  invalid  excluding  from  operation  liquors  manufactured 
for  export ;  State  v.  Foster,  22  R.  I.  175,  46  Atl.  837,  upholding  statute 
applying  equally  to  all  composing  class  of  itinerant  venders;  Broeck  v. 
Barge  J.  M.  Welch,  18  Blatchf.  72,  2  Fed.  381,  holding  State  law  char- 
ging additional  wharfage  to  boats  coming  from  without  the  State  in- 
valid; American  Harrow  Co.  v.  Shaffer,  68  Fed.  754,  holding  State 
lieense  tax  on  sales  of  machines  valid ;  Ames  v.  People,  25  Colo.  511,  55 
Pac.  726,  holding  statute  requiring  license  for  selling  goods  manufac- 
tured outside  the  State  void ;  Corson  v.  Maryland,  57  Md.  263,  265,  hold- 
ing statute  imposing  uniform  rate  of  license  tax  on  citizens  and  non- 
residents valid;  Territory  v.  Farnsworth,  5  Mont.  313,  5  Pac.  872,  and 
State  v.  Long,  95  N.  C.  585,  59  Am.  Rep.  265,  both  holding  license  tax 
on  commercial  travelers  valid ;  Range  Co.  v.  Carver,  118  N.  C.  335,  24 
S.  E.  354,  holding  license  tax  on  all  peddlers  valid ;  dissenting  opinion  in 
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'  New  York  v.  Roberts,  171  U.  S.  669,  43  L.  Ed.  328, 19  Sup.  Ct.  72,  major- 
ity holding  State  tax  on  foreign  and  domestic  corporations  valid;  New 
Orleans  v.  Graves,  34  La.  Ann.  643,  majority  holding  city  license  tax  on 
traveling  agents  invalid. 

£tate  license  tax  on  nonresident  traders  is  equivalent  to  a  direct  tax 
upon  the  goods,  and  discriminating  and  void. 

Approved  in  Ex  parte  Thornton,  4  Hughes,  230,  233,  12  Fed.  546,  548, 
holding  license  tax  discriminating  against  drummers  from  other  States 
invalid;  Gould  v.  Mayor  etc.  of  Atlanta,  55  Ga.  685,  holding  city  tax  on 
peddlers  who  are  nonresidents  of  the  city  void;  dissenting  opinion  in 
New  York  v.  Roberts,  171  U.  S.  669^43  L.  Ed.  328,  19  Sup.  Ct.  72,  major- 
ity holding  State  tax  on  foreign  and  domestic  corporations  valid. 

Distinguished  in  Ex  parte  Hanson,  11  Sawy.  659,  28  Fed.  129,  hold* 
ing  city  license  tax  on  all  drummers  valid. 

"Privileges  and  immunities"  guaranteed  to  citizens  by  section  2,  article 
IV,  of  the  Constitution  secures  right  of  citizen  of  one  State  to  pass  un- 
molested into  any  other  State  for  lawful  commerce;  to  acquire  and  hold  real 
and  personal  property,  to  maintain  actions  in  the  courts,  and  to  be  exempt 
from  higher  taxes  than  are  imposed  by  the  State  on  its  own  citizens. 

Approved  in  Chambers  v.  Baltimore  etc.  R.  R.  Co.,  207  U.  S.  148,  156, 
52  L.  Ed.  146,  149,  28  Sup.  Ct.  34,  upholding  Ohio  statute  under  which 
right  of  action  for  death  caused  by  negligence,  created  by  Pennsylvania 
act,  could  only  be  maintained  when  deceased  was  Ohio  citizen ;  Maxwell 
v.  Dow,  176  U.  S.  591,  44  L.  Ed.  601,  20  Sup.  Ct.  453,  494,  holding  trial 
by  jury  of  eight  in  criminal  cases,  not  capital,  without  Fourteenth 
Amendment;  United  States  v.  Morris,  125  Fed.  323,  holding  conspiracy 
between  persons  to  deprive  negroes  of  right  to  lease  land  within  Con- 
stitution prohibition;  Strange  v.  Board  of  Commrs.,  173  Ind.  650,  91 
N.  E.  246,  upholding  validity  of  Acts  1905,  c.  167,  Burns'  Ann.  Stats. 
1908,  §§  7711-7737,  providing  for  construction  and  improvement  of  high- 
ways; In  re  Jarvis,  66  Kan.  332,  71  Pac.  577,  holding  license  tax  upon 
nonresidents  but  exempting  certain  residents  unconstitutional;  State  v. 
Montgomery,  94  Me.  201,  47  Atl.  167,  holding  statute  providing  that 
any  United  States  citizen  may  obtain  license  as  a  hawker  discriminating 
against  alien;  Meehan  v.  Board  of  Excise  Commrs.,  73  N.  J.  L.  387,  64 
Atl.  690,  legislation  requiring  unobstructed  view  from  public  street 
upon  prohibited  days  of  places  where  liquors  are  sold  is  not  unconstitu- 
tional; Cofield  v.  Farrell,  38  Okl.  614,  617,  134  Pac.  410,  411,  right  to 
vote  being  a  civil  right  or  privilege,  judicial  power  of  United  States  has 
no  jurisdiction  over  question  of  its  acquisition,  except  in  cases  within 
fifteenth  amendment;  State  v.  Frear,  148  Wis.  509,  Ann.  Gas.  19 13 A, 
1147,  L.  R.  A.  1915B,  569,  134  N.  W.  690,  income  tax  law  (Laws  1911, 
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c  658),  in  so  far  as  it  permits  increase  of  assessment  of  nonresident 
without  notice,  while  requiring  notice  to  resident,  does  not  violate  Fed- 
eral Constitution;  dissenting  opinion  in  Keith  v.  State  Funding  Board, 
127  Tenn.  483,  Ann.  Oaa.  1914B,  1145,  155  S.  W.  153,  declaring  uncon- 
stitutional act  of  February  21,  1913,  authorizing  issue  and  sale  of  State 
Wds  in  amount  sufficient  to  provide  funds  to  pay  outstanding  indebted- 
ness of  State ;  Slaughter-house  Cases,  16  Wall.  76,  21  L.  Ed.  408,  hold- 
ing exclusive  State  grant  of  slaughter-house  privileges  valid ;  Williams 
v.  Bruffy,  96  U.  S.  183,  24  L.  Ed.  717,  holding  statute  of  Confederacy, 
sequestrating  debt  due  a  loyal  citizen,  void;  Guy  v.  Baltimore,  100  U.  S. 
439,  25  L.  Ed.  744,  holding  wharfage  fees  applying  only  to  vessels  from 
other  States  invalid ;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260, 
5  Sop.  Ct.  1096,  holding  coal  sent  from  one  State  into  another  taxable 
by  the  latter,  although  exported  without  landing;  Blake  v.  McClung,  172 
U.  S.  251,  43  L.  Ed.  437,  19  Sup.  Ct.  170,  holding  State  statute,  giving 
priority  to  resident  creditors  of  foreign  corporations,  invalid;  United 
States  v.  Petersburg  Judges,  1  Hughes,  507,  Fed.  Cas.  16,036,  determin- 
ing validity  of  statute  providing  punishment  for  preventing  negroes 
from  voting;  United  States  v.  Anthony,  11  Blatchf.  204,  Fed.  Cas. 
14,459,  holding  restriction  of  voting  privilege  to  males  valid;  In  re 
Parrott,  6  Sawy.  373,  382,  1  Fed.  505,  514,  holding  State  constitutional 
prohibition  against  employment  of  Chinese  by  corporations  invalid; 
In  re  Watson,  15  Fed.  512,  513,  holding  State  requirement  of  one  year's 
residence  before  obtaining  peddler's  license  invalid;  Stockton  Laundry 
Case,  11  Sawy.  475,  26  Fed.  613,  holding  city  ordinance  prohibiting 
laundries  within  habitable  portion  of  city  unconstitutional;  Farmers' 
Loan  &  T.  Co.  v.  Chicago  etc.  Ry.  Co.,  27  Fed.  149,  holding  State  statute 
confining  trusts  to  residents  void;  Swift  v.  Sutphin,  39  Fed.  636,  640, 
In  re  Barber,  39  Fed.  646,  and  Harvey  v.  Huffman,  39  Fed.  648,  all  hold- 
ing statute  prohibiting  sale  of  meat,  unless  inspected  before  slaughter, 
by  State  officers,  void;  Mercantile  Nat.  Bank  v.  Shields,  59  Fed.  956, 
holding  nonresident  bank  shareholder  entitled  to  all  tax  reductions 
allowed  residents;  Joseph  v.  Randolph,  71  Ala.  505,  46  Am.  Rep.  349, 
holding  act  forbidding  any  person  to  induce  laborers  to  leave  the  State, 
without  paying  license  tax,  unconstitutional ;  State  etc.  ex  rel.  Hoadley 
v.  Board  of  Ins.  Commrs.,  37  Fla.  575,  S3  L.  R.  A.  291,  20  South.  775, 
holding  statute  imposing  conditions  on  foreign  insurance  companies 
void ;  Sears  v.  Board  of  Commrs.  of  Warren  County,  36  Ind.  275,  10  Am. 
Hep.  62,  holding  State  license  tax  on  nonresident  traders  selling  foreign 
goods  valid ;  Cory  v.  Carter,  48  Ind.  345,  17  Am.  Rep.  749,  holding  stat- 
ute providing  separate  schools  for  negro  children  valid ;  Roby  v.  Smith, 
131  Ind.  346,  31  Am.  St.  Rep.  442,  15  L.  R.  A.  795,  30  N.  E.  1095,  hold- 
ing statute  requiring  trustee  to  be  resident  of  State  unconstitutional; 
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State  v.  Stucker,  58  Iowa,  498,  12  N.  W.  484,  holding  statute  prohibit- 
ing sale  of  wines  made  from  fruits  grown  outside  the  State  valid ;  Daniel 
v.  Trustees  of  Richmond,  78  Ky.  544,  holding  city  tax  on  sales  by  non- 
resident auctioneers  invalid;  Higgins  v.  Rinker,  47  Tex.  390,  holding 
tax  on  sales  of  liquors  manufactured  outside  the  State  void;  Frasher  v. 
State,  3  Tex.  App.  269,  30  Am.  Rep.  135,  holding  State  statute  prohibit- 
ing marriages  between  whites  and  negroes  valid;  Steed  v.  Harvey,  18 
Utah,  374,  54  Pac.  1012,  holding  nonresident  may  sue  in  any  county  in 
State;  Sprague  v.  Fletcher,  69  Vt.  78,  37  L.  R.  A.  843,  37  Atl.  242,  hold- 
ing statute  denying  nonresidents  the  deductions  from  taxes  allowed  resi- 
dents void ;  Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  76,  59  Am.  St.  Rep. 
861,  34  L.  R.  A.  505,  68  N.  W.  666,  refusing  to  dismiss  action  between 
nonresidents  on  cause  arising  in  another  State;  dissenting  opinion  in 
Civil  Rights  Cases,  109  U.  S.  47,  27  L.  Ed.  851,  3  Sup.  Ct.  47,  majority 
holding  civil  rights  act  unconstitutional  as  applied  to  the  States;  Geer 
v.  Connecticut,  161  U.  S.  542,  40  L.  Ed.  801/ 16  Sup.  Ct.  609,  majority 
holding  statute  prohibiting  shipping  of  certain  game  outside  the  State 
valid. 

Distinguished  in  Kohn  v.  Melcher,  29  Fed.  435,  holding  State  statute 
limiting  liquor  licenses  and  preventing  sales  from  other  States  valid; 
People  v.  Phippin,  70  Mich.  15,  37  N.  W.  893,  holding  statute  prescribing 
conditions  for  practice  of  medicine  valid;  Chambers  v.  Church,  14  R.  I. 
400,  401,  51  Am.  Rep.  412,  holding  State  statute  prohibiting  nonresi- 
dents from  catching  fish  for  manufacture  into  manure  and  oil  valid. 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burden  and  restrictions.    Note,  25  Am.  St.  Rep.  873. 

Constitutional  equality   of  privileges,   immunities  and   protection. 
Note,  14  L.  R.  A.  582. 

State  tax  discriminating  against  citizens  of  other  States  Is  repugnant 
to  constitutional  power  of  Congress  to  regulate  interstate  commerce. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Oas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  involving 
constitutional  validity  of  intrastate  rates  of  interstate  carriers,  as  fixed 
by  the  State;  In  re  Wilson,  8  Mackey  (D.  C),  356,  12  L.  R.  A.  624, 
upholding  constitutionality  of  act  of  legislative  assembly  as  amended 
June  20,  1872,  in  prosecution  for  peddling  without  a  license;  Southern 
Ry.  Co.  v.  Railroad  Commission,.  179  Ind.  44,  100  N.  E.  344,  Burns'  Ann. 
Stats.  1908,  §  5280,  requiring  railroad  locomotives,  cars,  etc.,  to  be  pro- 
vided with  grabirons  or  handholds  is  not  in  aid  of  Federal  statute; 
Newport  v.  Wagner,  168  Ky.  648,  182  S.  W.  837,  upholding  constitution- 
ality of  ordinance  levying  tax  on  citizen  engaging  in  business  of  whole- 
sale dealer  in  "soft  drinks" ;  State  v.  Parker  Distilling  Co.,  236  Mo.  281, 
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320, 139  S.  W.  470,  484,  upholding  validity  of  Laws  1909,  p.  654,  impos- 
ing license  fee  on  manufacturers  of  and  dealers  in  intoxicating  liquors, 
except  wines  produced  from  fruits  grown  in  the  State;  De  Grazier  v. 
Stephens,  101  Tex.  196,  16  Ann.  Cas.  1059,  16  L  R.  A.  (N.  8.)  1033,  105 
S.  W.  994,  upholding  act  regulating  sale  of  intoxicating  liquor  (Acts 
1907,  p.  260,  c.  138) ;  Hannibal  etc.  R.  R.  Co.  v.  Husen,  95  U.  S.  470,  24 
L.  Ed.  530,  holding  State  statute  prohibiting  bringing  into  State  Texas 
cattle  during  certain  season  invalid;  Ex  parte  Thornton,  12  Fed.  546,  4 
Hughes,  230,  holding  license  tax  discriminating  against  drummers  from 
other  States  void;  In  re  Watson,  15  Fed.  512,  holding  State  require- 
ment of  one  year's  residence  before  obtaining  peddler's  license  invalid; 
Swift  v.  Sutphin,  39  Fed.  636,  In  re  Barber,  39  Fed.  646,  and  Harvey 
v.  Huffman,  39  Fed.  650,  holding  statute  prohibiting  sale  of  meat,  un- 
less inspected  by  State  officers  before  slaughter,  void;  Ames  v.  People, 
25  Colo.  511,  55  Pac.  726,  holding  statute  requiring  license  to  sell  foreign 
manufactured  goods  void;  State  v.  Saunders,  19  Kan.  130,  27  Am.  Rep. 
100,  holding  statute  prohibiting  exportation  of  prairie  chickens  from 
State  void ;  People  v.  Hawkins,  157  N.  Y.  16,  68  Am.  St.  Rep.  747,  42 
LR.A.  497,  51  N.  £.  261,  holding  statute  requiring  labeling  of  "convict- 
made  goods"  unconstitutional;  Sinclair  v.  State,  69  N.  C.  48,  holding 
additional  license  tax  on  nonresidents  selling  liquors  void ;  State  v.  Ran- 
kin, 11  S.  D.  149,  76  N.  W.  301,  holding  license  tax  on  drummers  void; 
although  not  discriminating  between  residents  and  nonresidents ;  Arkan- 
sas v.  Kansas  Coal  Co.,  96  Fed.  360,  refusing  to  restrain  the  importa- 
tion of  alleged  lawless  armed  men ;  Keyser  v.  Rice,  47  Md.  214,  28  Am. 
Rep.  453,  enjoining  prosecution  of  attachment  of  wages;  Bagg  v.  Wil- 
mington etc.  R.  R.  Co.,  109  N.  C.  280,  26  Am.  St  Rep.  571,  14  L.  R.  A. 
597,  14  S.  E.  80,  holding  law  requiring  railroads  to  ship  freight  within 
five  days  valid. 

Distinguished  in  Parkersburg  etc.  Transp.  Co.  v.  Parkersburg,  107 
U.  S.  702,  27  L.  Ed.  588,  2  Sup.  Ct.  741,  holding  ordinance  prescribing 
wharfage  fees  valid ;  Ex  parte  Hanson,  28  Fed.  129,  11  Sawy.  659,  hold- 
ing city  license  tax  on  all  drummers  valid;  Kohn  v.  Melcher,  29  Fed. 
435,  holding  State  statute  limiting  liquor  licenses  and  preventing  sales 
from  other  States  valid ;  Sears  v.  Board  of  Commrs.  of  Warren  County, 
36  Ind.  275,  10  Am.  Rep.  62,  holding  State  license  tax  on  nonresident 
traders  selling  foreign  goods  valid;  State  v.  Stucker,  58  Iowa,  498,  12 
N.  W.  484,  holding  statute  prohibiting  sale  of  wines  made  from  fruits 
grown  outside  the  State  valid;  People  v.  Walling,  53  Mich.  270, 18  N.  W. 
810,  holding  tax  on  wholesale  importation  of  liquors  from  other  States 
valid;  State  v.  Addington,  12  Mo.  App.  226,  holding  State  statute  pro- 
hibiting manufacture  and  sale  of  oleaginous  foods  valid;  Montana  v. 
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Farnsworth,  5  Mont.  313,  5  Pae.  872,  holding  statute  imposing  license 
tax  on  commercial  travelers  valid. 

Discrimination  against  citizens  of  other  States  as  to  actions  and 
proceedings.    Note,  1  Ann.  Gas.  832.  * 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
329. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
693. 

Both  Congress  and  the  States  are  forbidden  to  make  any  discrimination 
in  enacting  commercial  or  revenue  regulations. 

Approved  in  Williams  v.  The  Lizzie  Henderson,  29  Fed.  Cas.  1375, 
holding  State  statute  exempting  vessels  owned  wholly  in  the  State 
from  pilotage  void;  Railroad  Tax  Cases,  8  Sawy.  307,  13  Fed.  778, 
holding  clause  of  State  Constitution  providing  different  mode  of  assess- 
ing railroads  from  other  property  void;  Ames  v.  People,  25  Colo.  511, 
55  Pac.  726,  holding  State  statute  requiring  license  to  sell  goods  manu- 
factured outside  the  State  void;  St.  Louis  v.  Spiegel,  75  Mo.  146,  hold- 
ing city  license  tax  on  butchers,  varying  in  different  parts  of  city,  void. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  519. 

Miscellaneous.  Cited  in  State  v.  Weber,  96  Minn.  431, 105  N.  W.  493, 
upholding  State  constitutional  provision  limiting  right  of  suffrage  as 
respects  naturalized  citizens  to  those  admitted  three  months  prior  to 
election;  People  v.  Moore,  1  Idaho,  507. 

12  Wall.  433-439,  20  L.  Ed.  442,  INSURANCE  COS.  V.  BOTCHr. 

Affidavit  of  proof  of  loss  by  an  insane  party  is  sufficient  if  it  contains 
the  required  information. 

Approved  in  Simpkins  v.  Hawkeye  Com.  Men's  Assn.,  148  Iowa,  550, 
126  N.  W.  195,  upholding  sufficiency  of  proof  of  accidental  injury  where 
embalmer  punctured  hand  with  needle  and  died  of  blood  poisoning; 
Manufacturers'  etc.  Indemnity  Co.  v.  Fletcher,  5  Ohio  C.  C.  636,  excus- 
ing notice  during  delirium. 

Affidavit  of  proof  of  loss  is  excused  where  insured  is  too  insane  to 
make  an  intelligent  statement. 

Approved  in  John  B.  Stevens  &  Co.  v.  Frankfort  Marine  etc.  Ins.  Co., 
207  Fed.  761,  47  L.  R.  A.  (N.  S.)  1214,  125  C.  C.  A.  295,  use  of  word 
4t immediately "  in  employer's  liability  policy  did  not  require  insured  to 
give  notice  before  assured  itself  had  knowledge  of  accident;  North 
American  Accident  Ins.  Co.  v.  Wa'.son,  6  Ga.  A  pp.  195,  64  S.  E.  695,  in 
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tion  on  policy  for  sick  benefits,  fact  that  insured  was  unconscious, 
accused,  written  notice  of  his  sickness ;  Van  Buren  County  v.  American 
Surety  Co.,  137  Iowa,  500,  126  Am.  St  Rep.  290, 115  N.  W.  28,  applying 
TTile  to  provision  in  surety  bond  requiring  notice  of  default  to  surety ; 
Constantino  v.  Mass.  Accident  Co.,  221  Mass.  468,  109  N.  E.  448,  in 
action  on   accident  insurance  policy,  refusal  of  employer  to  make  affi- 
davit   required  by  company  excused   insured  from   furnishing  same; 
Btxros  v.   Mutual  Fire  Ins.  Co.,  130  Mich.  566,  90  N.  W.  413,  holding 
pTOo!  of  loss  made  by  agent  sufficient,  insured  critically  ill;  Roseberry 
^_    American  Benevolent  Assn.,  142  Mo.  App.  561,*563,  121  S.  W.  787, 
T8S,  where  insured  was  under  opiates  for  three  weeks  after  accident, 
language    of  policy  requiring  notice  within  ten  days  did  not  apply; 
Woodmen  Ace.  Assn.  v.  Pratt,  62  Neb.  685,  89  Am.  St.  Rep.  787,  87 
24*.  W.  550,  holding  person  deranged  and  crazed  in  mind  as  result  of 
accident  excused  in  law  from  giving  notice  required  by  policy ;  Muntz  v. 
Standard  Life  Ins.  Co.,  26  Utah,  77,  72  Pac.  185,  holding  provisions 
in  policy  requiring  notice  of  death  within  two  months  thereof  subse- 
quent and  where  death  was  not  known  for  eight  months,  immediate 
notice  soon  enough;  Comstock  v.  Fraternal  etc.  Assn.,  116  Wis.  387, 
3S8,  389,  93  N.  W.  24,  relieving  insured  from  notifying  company  on 
ground  of  inability  resulting  from  accident,  policy  failing  to  contain 
unequivocal  language;  Peele  v.  Provident  Fund  Society,  147  Ind.  552, 
44  N.  E.  664,  and  Trippe  v.  Provident  Fund  Society,  140  N.  Y.  28,  37 
Am.  St  Rep.  532,  22  L.  R.  A.  434,  35  N.  E.  317,  both  holding  notice 
required  in  ten  days,  with  full  particulars,  is  excused  until  party  has 
knowledge  thereof;  Kentzler  v.  American  Mut.  Ace.  Assn.,  88  Wis.  596, 
43  Am.  St  Rep.  937,  60  N.  W.  1004,  notice  required  immediately  need 
not  be  given  till  death  is  known;  Manufacturers'  etc.  Indemnity  Co.  v. 
Fletcher,  5  Ohio'C.  C.  636,  excusing  notice  during  delirium,  after  acci- 
dent; Gerling  v.  Agricultural  Ins.  Co.,  39  W.  Va.  699,  20  S.  E.  694, 
where  making  deed  void  a  policy,  it  does  not  apply  where  party  is  in- 
sane; McCall  v.  Merchants'  Ins.  Co.,  33  La.  Ann.  144,  holding  im- 
prisonment insufficient  excuse,  under  the  circumstances. 

Proof  of  death  in  cases  of  accident  and  life  insurance.    Note,  137 
Am.  SI  Rep.  729. 

Actions  resting  on  same  evidence  and  issues  may  be  joined  by  plaintiff, 
with  consent  of  various  defendants. 

Approved  in  Rogers  v.  Aetna  Ins.  Co.,  76  Fed.  571,  a  defendant  who 
excepts  to  joinder,  after  expiration  of  time  when  suit  must  be  com- 
menced, a  new  libel  may  nevertheless  be  filed. 

Where  several  actions  are  joined  by  consent,  the  judgment  should  be 
several,  with  joint  judgment  for  costs. 
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Distinguished  in  Chils  v.  Gronlund,  41  Fed.  505,  in  joint  tort,  there 
is  but  one  judgment. 

When  pleading,  trial  and  verdict  are  correct  but  judgment  entered  is 
Incorrect,  Supreme  Court,  in  reversing,  will  enter  proper  judgment,  unless 
reversal  is  in  favor  of  plaintiff  below,  and  damages  or  matter  decreed  is 
uncertain.  * 

Approved  in  United  States  v.  Illinois  Surety  Co.,  226  Fed.  664,  court 
has  power  to  modify  as  well  as  affirm  or  reverse  any  judgment  of  Dis- 
trict Court ;  Cragin  v.  Lovell,  109  U.  S.  200,  27  L.  Ed.  905,  3  Sup.  Ct. 
135,  judgment,  given  by  default,  on  declaration  showing  n9  cause  of 
action,  is  arrested;  Idler  v.  Borgmeyer,  65  Fed.  927,  13  C.  C.  A.  198, 
question  of  law  reserved  non  obstante  veredicto,  proper  judgment  or- 
dered by  Court  of  Appeals;  Isler  v.  Brown,  67  N.  C.  177,  proper  judg- 
ment given  on  appeal  of  agreed  case;  Rush  v.  Halcyon  Steamboat  Co., 
68  N.  C.  76,  judgment  against  plaintiff,  on  appeal  bond,  reversed  on 
error,  the  court  enters  proper  judgment. 

12  Wall.  440,  20  L.  Ed.  446,  HENNESSY  V.  SHELDON. 

Not  cited. 

12  Wall.  440-443,  20  L.  Ed.  429,  WALKER  v.  DBEVILLE. 

By  Equity  Rule  92,  a  personal  judgment  may  be  given  in  foreclosure 
cases  in  Federal  courts. 

Approved  in  Idaho  etc.  Land  Co.  v.  Bradbury,  132  U.  S.  515,  33 
L.  Ed.  437,  10  Sup.  Ct.  179,  foreclosure  of  mechanic's  lien,  with  per- 
sonal judgment,  is  in  equity. 

* 

Even  in  ^Louisiana  the  distinction  between  law  and  equity  must  be 
preserved  in  Federal  courts. 

Approved  in  Hayward  v.  Andrews,  106  U.  S.  678,  27  L.  Ed.  273,  1 
Sup.  Ct.  549,  assignee  of  chose  in  action  cannot  proceed  in  equity  to 
enforce  legal  right  merely  because  he  could  not  sue  at  law  in  his  own 
name;  Fleitas  v.  Richardson,  147  U.  S.  547,  37  L.  Ed.  275,  13  Sup.  Ct. 
433,  Stevens  v.  Clark,  62  Fed.  323,  10  C.  C.  A.  379,  and  Nelson  v. 
Lowndes,  93  Fed.  541,  35  C.  C.  A.  419,  arguendo. 

Decisions  of  Federal  courts  in  equity  are  reviewed  by  appeal,  and  at 
law  by  writ  of  error. 

Approved  in  Behn,  Meyer  &  Co.  v.  Campbell,  205  U.  S.  407,  51  L.  Ed. 
858,  27  Sup.  Ct.  502,  upholding  distinction  between  appeal  and  writ  of 
error  in  action  where  writ  of  error  was  brought  to  review  facts  after 
failure  on  appeal;  Bessette  v.  W.  B.  Conkey  Co.,  194  U.  S.  338,  48 
L.  Ed.  1006,  24  Sup.  Ct.  665,  writ  of  error  and  not  appeal  is  mode  of 
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reviewing  Federal  order  finding  one  not  party  to  suit  guilty  of  con- 
tempt in  violating  restraining  order;  Thomson  v.  Travelers'  Ins.  Co., 
161  Fed.  868,  89  C.  C.  A.  61,  same  distinction  is  preserved  in  appellate 
jurisdiction  of  Circuit  Courts  of  Appeal;  Highland  Boy  etc.  Min.  Co. 
v.  Strickley,  116  Fed.  865,  54  C.  C.  A.  186,  judgment  at  law  not  review- 
able by  appeal  nor  decree  in  equity  challenged  by  writ  of  error;  Pierce 
v.  United  States,  37  App.  D.  C.  585,  on  appeal  from  order  adjudging 
person  guilty  of  contempt  for  attempting  to  influence  grand  juryman, 
only  questions  of  law  could  he  reviewed;  Unitod  States  Fidelity  etc. 
Co.  v.  Shirk,  7  Ind.  Ter.  85,  103  S.  W.  774,  and  Kelley  v.  McComhs,  23 
Okl.  870,  102  Pac.  187,  both  applying  rule  to  appeal  to  United  States 
Court  of  Appeals  in  Indian  Territory;  Land  Trust  of  Indianapolis  v. 
Hoffman,  57  Fed.  336,  6  C.  C.  A.  358,  writ  of  error  on  decree  to  re- 
move cloud  should  he  dismissed,  but  examined  herein  as  per  stipulation; 
Stevens  v.  Clark,  62  Fed.  323,  10  C.  C.  A.  379,  applying  rule  to  case 
at  law  to  Court  of  Appeals;  Muhlenberg  v.  Dyer,  65  Fed.  635,  13 
C.  C.  A.  64,  application  for  mandamus  can  only  be  reviewed  hy  writ 
of  error;  Nelson  v.  Lowndes,  93  Fed.  541,  35  C.  C.  A.  419,  decree  in 
equity  cannot  be  brought  to  Court  of  Appeals  hy  writ  of  error. 

Foreclosure  suit,  being  brought  from  Circuit  Court  in  Louisiana  by 
writ  of  error,  Instead  of  appeal,  is  dismissed. 

Approved  in  Behn  v.  Campbell,  200  U.  S.  611,  50  L.  Ed.  619,  26  Sup. 
Ct.  753,  following  rule ;  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585,  113 
C.  C.  A.  450,  proceeding  in  Louisiana  to  seize  and  sell  vessel  under  a 
mortgage  was  a  suit,  and  hence  removable;  Marin  v.  Lalley,  17  Wall. 
18,  21  L.  Ed.  596,  refusing  to  dismiss  appeal  from  executory  process 
in  Louisiana;  Fleitas  v.  Richardson,  147  U.  S.  544,  37  L.  Ed.  275,  13 
Sup.  Ct.  432,  and  Benjamin  v.  Cavaroc,  2  Woods,  172,  Fed.  Cas.  1300, 
both  holding  executory  process  in  Louisiana,  though  summary,  is  in 
equity. 

12  Wall.  443-445,  20  L.  Ed.  438,  SCOTT  v.  UNITED  STATES. 

When  terms  are  doubtful  or  obscure,  there  is  no  surer  guide  to  intent 
than  to  assume  the  situation  occupied  by  parties,  when  made. 

Approved  in  Luse  v.  Martin,  215  Fed.  31,  131  C.  C.  A.  336,  where 
contract  provided  for  sale  of  certain  securities  and  also  stock  of  a 
railroad  company  as  soon  as  one  hundred  miles  of  road  had  been  huilt, 
it  was  proper  to  submit  question  of  intention  to  guarantee  construction 
of  railroad ;  Marx  v.  American  Malting  Co.,  169  Fed.  585,  95  C.  C.  A. 
80,  in  action  on  contract  for  sale  of  malt  to  brewing  company,  parol 
evidence  was  admissible  to  show  parties  were  informed  of  condition 
and  requirements  of  vendee's  business;  dissenting  opinion  in  Atlas 
Reduction  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  513,  71  C.  C.  A.  21, 
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majority  refusing  parol  evidence  to  show  agents  knew  of  encumbrance, 
where  policy  indorsed  "loss  payable  to  A"  as  his  interest  may  appear; 
Cravens  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  11,  16  Am.  St.  Rep.  302, 
21  N.  E.  982,  considering  circumstances  attending  a  subscription  to 
corporation;  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  96  Fed. 
155,  arguendo. 

Contracts  by  parol,  attempted  to  be  entered  into,  are  not  binding  con- 
tracts when  there  is  a  misunderstanding  as  to  terms. 

Approved  in  Hume  v.  United  States,  132  U.  S.  412,  83  L.  Ed.  396, 
10  Sup.  Ct.  137,  arguendo. 

Contracts  in  writing,  whose  terms  are  misunderstood,  will  not  be  ex- 
ecuted in  equity. 

Approved  in  Hume  v.  United  States,  132  U.  S.  412,  32  L.  Ed.  396, 
10  Sup.  Ct.  137,  Arguendo. 

Where  contract  is  unreasonable  or  unconscionable,  hut  not  void  for 
fraud,  a  court  of  law  gives  damages,  not  according  to  letter,  but  only  as 
party  is  equitably  entitled  thereto. 

Approved  in  Hume  v.  United  States,  132  U.  S.  412,  38  L.  Ed.  396,  10 
Sup.  Ct.  137,  following  rule;  Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.,  96  Fed.  155,  enforcing  contract  in  modified  form. 

12  Wall.  446-451,  20  L.  Ed.  415,  EDWABD8  V.  TANNEBET. 
Not  cited. 

12  WalL  451-452,  20  L.  Ed.  457,  THE  FATAPSOO. 

In  decree  for  amount  reported  due  by  master,  with  interest  from  date 
of  report,  interest  must  be  added  to  date  of  decree,  to  determine  Jurisdic- 
tional amount  for  appeal. 

Approved  in  The  Rio  Grande,  19  Wall.  189,  22  L.  Ed.  62,  applied  to 
interest  allowed  on  claim  in  admiralty;  New  York  Elevated  R.  R.  Co., 
v.  Fifth  Nat.  Bank,  118  U.  S.  610,  30  L.  Ed.  260,  7  Sup.  Ct.  24,  all  in- 
terest accruing  before  judgment  is  included,  without  regard  to  amount 
of  verdict ;  Zeckendorf  v.  Johnson,  123  U.  S.  618,  31  L.  Ed.  278,  8  Sup. 
Ct.  262,  interest  included  up  to  time  of  judgment  of  highest  court,  when 
that  comes  up  for  review;  District  of  Columbia  v.  Gannon,  130  U.  S. 
228,  32  L.  Ed.  922,  9  Sup.  Ct.  509,  interest  not  added  in  judgment  for 
personal  injury,  affirmed  in  Supreme  Court,  without  allowing  interest; 
Keller  v.  Ashford,  133  U.  S.  617,  33  L.  Ed.  671,  10  Sup.  Ct.  495,  adding 
all  interest  accrued  at  time  of  judgment  or  decree  in  action  on  contract ; 
Massachusetts  Ben.  Assn.  v.  Miles,  137  U.  S.  692,  34  L.  Ed.  835,  11 
Sup.  Ct.  235,  adding  interest  to  time  of  judgment  in  action  to  recover 
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on  insurance  policy;  Hale  v.  Grogan,  20  Ky.  Law  Rep.  1056,  50  S.  W. 
258,  interest  accruing  after  judgment  not  included;  Griffiths  v.  Balti- 
more etc.  R.  R.  Co.,  44  Fed.  585,  interest  is  allowed  from  verdict  to 
judgment,  where  proceedings  are  stayed. 

Distinguished  in  Hale  v.  Grogan,  106  Ky.  315,  50  S.  W.  258,  dismiss- 
ing appeal,  amount  exclusive  of  interest  accruing  before  judgment  less 
than  jurisdictional  amount.. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Gas.  896, 

12  Wall.  452-154,  20  L.  Ed.  458,  HALL  v.  ALLEN. 

Adjustment  by  Circuit  Court  of  priorities  and  conflicting  interest,  being 
an  exercise  of  superintending  and  revising  Jurisdiction,  no  appeal  lies. 

Approved  in  Mead  v.  Thompson,  15  Wall.  638,  21  L.  Ed.  243,  and 
Coit  v.  Robinson,  19  Wall.  286,  22  L.  Ed.  155,  both  dismissing  appeal 
from  decree  of  Circuit  Court  affirming  discharge  of  bankrupt;  San- 
dusky v.  National  Bank,  23  Wall.  293,  23  L.  Ed.  156,  bankrupt  asking 
for  vacation  of  order  declaring  him  such,  in  Circuit  Court,  no  appeal 
allowed;  Stickney  v.  Wilt,  23  Wall.  160,  23  L.  Ed.  53,  case  wrongly 
taken  into  Circuit  Court,  under  supervisory  power,  no  appeal  on  merits 
lies  to  Supreme  Court,  but  if  it  reverses  District  Court,  case  will  be 
remanded,  with  directions  to  dismiss;  Wiswall  v.  Campbell,  93  U.  S. 
348,  23  L.  Ed.  923,  rejecting  creditor's  claim,  no  appeal;  Sherman  v. 
Bingham,  3  Cliff.  557,  Fed.  Cas.  12,762,  to  point  that  Circuit  Court 
has  supervisory  jurisdiction. 

12  Wall.  455-456,  20  L.  Ed.  458,  PEOPLE  v.  CENTBAL  B.  B.  OOv 

Not  cited. 

12  Wall  467-681,  20  L.  Ed.  287,  THE  LEGAL-TENDER  OASES. 

The  questions  Involved  in  these  cases  had  already  been  before  the  court 
in  Hepburn  v.  Grlswold,  8  Wall.  603,  19  L.  Ed.  613,  and  a  decision  adverse 
to  the  validity  of  the  legal-tender  provisions  of  the  acts  of  1862,  so  far 
as  concerned  debts  incurred  prior  to  their  enactment,  was  there  made,  the 
court  standing  five  to  three.  One  of  the  justices  (Drier)  participating  in 
that  decision  having  resigned,  and  two  being  appointed  (Strong  and  Bradley), 
the  question  came  up  again  in  the  Legal-Tender  Oases.  Those  remaining 
of  the  majority  in  the  Hepburn  case  still  held  to  their  opinion,  but  were 
now  overruled,  five  to  four.  Among  the  dissenting  opinions  was  that  of  the 
chief  justice,  who,  as  secretary  of  the  treasury,  had  advised  the  ways  and 
means  committee  that  the  clause  was  valid,  but  had  thereafter  felt  con- 
strained to  change  his  views.  The  majority  opinion,  of  course,  prevailed 
throughout  the  State  courts,  not,  however,  without  strong  expressions  of 
dissent  in  many  instances. 
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Irrespective  of  consequences,  if  there  be  a  clear  incompatibility  be- 
tween the  Constitution  and  the  legal-tender  acts,  they  are  void. 

Approved  in  State  v.  Wrightson,  56  N.  J.  L.  212,  22  L.  R.  A.  560, 
28  Atl.  66,  holding  election  law  void;  dissenting  opinion  in  Feeler  v. 
Brayton,  145  Ind.  93,  32  L.  R.  A.  584,  44  N.  E.  43,  majority  dismissing 
action  to  declare  an  apportionment  act  for  legislature  invalid. 

Courts  must  presume,  unless  the  contrary  4s  clearly  shown,  that  an  act 
of  Congress  is  constitutional. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  767,  76  C.  C.  A. 
317,  upholding  Laws  N.  C.  1885,  p.  439,  c.  233,  incorporating  railroad 
and  authorizing  issuance  of  county  aid  bonds;  Ex  parte  Anderson,  46 
Tex.  Cr.  380,  81  S.  W.  976,  city  court  has  no  jurisdiction  to  try  one 
for  violation  of  State  penal  statute;  United  States  v.  Boyer,  85  Fed. 
430,  holding  void  act  of  Congress  for  slaughter-house  inspection;  Lan- 
guille  v.  State,  4  Tex.  App.  322,  holding  act  valid  though  not  entirely 
satisfied  as  to  its  validity. 

Government  may  freely,  in  its  discretion  employ  any  means  not  pro- 
hibited, which  are  necessary  and  proper  for  its  preservation  or  In  fulfillment 
of  its  duties. 

Approved  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  510, 
52  L.  Ed.  314,  28  Sup.  Ct.  141,  applying  rule  in  declaring  invalidity  of 
provision  of  Employers'  Liability  Act  of  June  11,  1906,  as  applied  to 
intrastate  commerce;  St.  Louis  etc.  R.  Co.  v.  Heyser,  95  Ark.  419,  Ann. 
Gas.  1912A,  610,  130  S.  W.  566,  and  Smeltzer  v.  St.  Louis  etc.  R.  Co., 
158  Fed.  652,  both  upholding  constitutionality  of  section  20  of  Inter- 
state Commerce  Act  of  February  4,  1887,  c.  104,  24  Stat.  386  (U.  S. 
Comp.  Stats.  1901),  as  amended  by  Hepburn  Act;  United  States  v.  Two 
Hundred  and  Eighty-eight  Packages,  103  Fed.  454,  holding  premium 
coupons  placed  in  tobacco  packages,  violating  revenue  laws;  Ex  parte 
Shelor,  33  Nev.  374,  111  Pac.  293,  applying  rule  in  construing  Const., 
art.  V,  §§  13,  14,  relating  to  commuting  punishment;  in  dissenting  opin- 
ion in  Ex  parte  Corliss,  16  N.  D.  543,  114  N.  W.  994,  majority  holding 
appointment  of  deputy  enforcement  commissioner  under  chapter  187, 
p.  303,  of  Laws  of  1907,  was  illegal,  on  ground  law  was  unconstitutional ; 
In  re  Reiman,  7  Ben.  466,  Fed.  Cas.  11,673,  holding  constitutional  stat- 
ute providing  for  compositions  with  creditors;  In  re  Jackson,  14 
Blatchf.  250,  Fed.  Cas.  7124,  acts  punishing  the  sending  of  lottery 
matters  through  mail  valid;  United  States  v.  Boyer,  85  Fed.  429,  act  of 
Congress  for  slaughter-house  inspection  is  void;  Jamieson  v.  Indiana 
Natural  Gas  etc.  Co.,  128  Ind.  562,  579,  12  L.  R.  A.  654,  660,  28  N.  E. 
78,  84,  prohibiting  the  use  of  natural  gas  at  more  than  specified  pres- 
sure is  valid;  State  v.  Kolscm,  130  Ind.  442,  14  L.  R.  A.  670,  29  N.  E. 
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598,  legislature  may  provide  for  municipal  board  of  police;  State  v. 
Wrightson,  56  N.  J.  L.  212,  22  L.  R.  A.  560,  28  Atl.  66,  holding  elec- 
tion law  invalid ;  Hancock  v.  Yaden,  121  Ind.  373,  16  Am.  St.  Rep.  401, 
6  L  R.  A.  579,  23  N.  E.  255,  holding  valid  an  act  making  void  all  waiv- 
ing of  coin  payments  by  laborers;  State  v.  Haworth,  122  Ind.  467,  7 
L  R.  A.  242,  23  N.  E.  948,  legislature  may  prescribe  course  of  study 
in  schools;  dissenting  opinion  in  United  States  v.  Reese,  92  U.  S.  253, 
23  L.  Ed.  577,  majority  holding  sections  3  and  4,  16  Stat.  140  (election 
laws)  invalid;  Forsyth  v.  City  of  Hammond,  71  Fed.  446,  18  C.  C.  A. 
175,  and  Newman  v.  Reed,  50  Ala.  302,  both  arguendo. 

Limited  in  Matter  of  Jacobs,  98  N.  Y.  112,  50  Am.  Rep.  645,  whether 
the  act  is  of  such  a  character  is  for  court. 

Effect  of  contract  with  patrons  to  preclude  regulation  of  rates  of 

public  service  corporations.     Note,  L.  R.  A.  19150,  283. 

# 

Congress  has  powers  not  specified,  or  even  clearly  traceable  to  one 
of  the  specified  powers,  but  fairly  deduced  from  the  aggregate  of  power 
or  the  sovereignty  created. 

Explained  in  United  States  v.  Boyer,  85  Fed.  429,  as  meaning  no 
more  than  that  Congress  may  use  appropriate  means. 

Power  may  exist  as  an  aid  to  the  execution  of  a  power  or  the  aggregate 
of  powers,  though  there  is  another  express  power  given  relating,  in  part, 
to  the  same  subject,  but  less  extensive. 

Approved  in  Ex  parte  Riggins,  134  Fed.  410,  upholding  indictment 
for  conspiracy  under  Rev.  Stats.,  §§  5508,  5509,  for  lynching  negro 
charged  with  crime  to  prevent  his  trial. 

Certain  acts  may  be  adapted  to  the  exercise  of  lawful  power,  and  ap- 
propriate to  it,  in  seasons  of  exigency,  which  would  be  inappropriate  at 
other  times. 

Approved  in  District  of  Columbia  v.  Waggaman,  4  Mackey  (D.  C), 
334,  where  power  over  a  subject  is  derived  from  legislative  grant,  court 
can  only  construe  extent  of  grant.  The  argument  that  the  power  of 
making  notes  legal  tender  arose  from  the  exigencies  of  the  war  was 
repudiated  in  Legal-Tender  Case,  110  U.  S.  438,  28  L.  Ed.  211,  4  Sup. 
Ct.  124,  holding  it  may  be  done  in  time  of  peace. 

There  is  a  well-recognized  distinction  between  the  expectation  of  the 
parties  to  a  contract  and  the  duty  imposed. 

Approved  in  Dennis  v.  Slyfield,  117  Fed.  478,  54  C.  C.  A.  520,  holding 
inadmissible  under  contract  to  ship  "any  or  all,"  oral  understanding 
as  to  certain  quantity ;  Anderson  v.  Pacific  Coast  Co.,  99  Fed.  110,  hold- 
ing averment  that  coal  furnished  with  "intention,  expectation  and 
anticipation/'  not  equivalent  to  allegation  that  such  was  mutual  agree- 
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ment;  Burt  v.  Garden  City  Sand  Co.,  237  111.  478,  86  N.  E.  1057,  con- 
tract  to  sell  "output"  of  cement  mill  required  seller  to  deliver  no  more 
than  he  produced,  notwithstanding  expectation  of  buyer;  Maryland  v. 
Baltimore  etc.  R.  R.  Co.,  22  Wall.  112,  22  L.  Ed.  714,  and  Baltimore 
etc.  R.  R.  Co.  y.  State,  36  Md.  542,  both  holding  the  implication  to  pay 
in  gold  must  be  in  the  language  of  contract,  and  not  merely  in  expecta- 
tion of  parties. 

Obligation  of  a  contract  to  pay  money  Is  to  pay  that  which  the  law 
shall  recognize  as  money  when  payment  is  to  be  made. 

Approved  in  Legal-Tender  Case,  110  U.  S.  449,  28  L.  Ed.  215,  4  Sup. 
Ct.  130,  following  rule;  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md. 
542,  holding  interest  guaranteed  on  bonds  may  be  paid  in  paper. 

Principle  that  a  contract  to  pay  money  means  only  to  pay  such  as 
shall  be  lawful  money  at  the  time  of  payment  is  not  asserted  as  respects 
contracts  to  pay  in  some  defined  species  of  money. 

Approved  in  Belford  v.  Woodward,  158  111.  130,  29  L.  R.  A.  598,  41 
N.  E.  1099,  Jones  v.  Childs,  8  Nev.  126,  and  Baltimore  etc.  R.  v. 
State,  36  Md.  541,  all  holding  principle  inapplicable  to  contracts  to  pay 
in  some  specific  kind  of  money;  Bridges  v.  Reynolds,  40  Tex.  214,  may 
be  paid  in  gold  or  its  equivalent  in  currency  at  debtor's  option;  dis- 
senting opinion  in  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md.  550,  majority 
holding  interest  on  bonds  payable  in  paper;  dissenting  opinion  in 
Bridges  v.  Reynolds,  40  Tex.  216,  majority  holding  debts  payable  in 
gold  may  be  so  paid,  or  in  currency  equivalent,  at  debtor's  option; 
Bridges  v.  Reynolds,  40  Tex.  217,  arguendo. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
518. 

Sufficiency  and  effect  of  tender.    Note,  6  E.  R.  G.  595. 

United  States  may  impair  the  obligation  of  contracts  by  legislation. 
Approved  in  Evans-Snider-Buel  Co.  v.  M'Fadden,  106  Fed.  297,  58 
L.  R.  A.  900,  44  C.  C.  A.  494,  holding  act  validating  all  mortgages  exe- 
cuted and  recorded  as  of  time  executed  valid  though  impairing  attach- 
ment lien ;  In  re  Wyllie,  2  Hughes,  453,  Fed.  Cas.  18,112,  In  re  Smith, 
2  Woods,  460,  Fed.  Cas.  12,996,  and  In  re  Smith,  8  N.  B.  R.  407,  22  Fed. 
Cas.  401,  all  holding  valid  17  Stat.  334,  as  to  homestead  exemptions  of 
bankrupts;  Lamb  v.  Chamness,  84  N.  C.  384,  holding  Revised  Statutes, 
§  5045,  protected-  bankrupt's  homestead  irrespective  of  date  of  judgment 
lien. 

Contracts  are  always  made  In  reference  to  the  possible  exercise  of  the 
rightful  authority  of  the  government,  and  no  obligation  of  contract  can 
extend  to  defeat  its  exercise* 
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Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Finn,  195  Fed.  691,  117 
C.  C.  A.  1,  under  act  of  March  7,  19Q5  (24  Stats,  at  Large,  p.  962),  an 
employee's  acceptance  of  benefits  did  not  release  employer  from  liability, 
though  contract  out  of  which  release  grew  was  made  before  passage  of 
act;  In  re  Arkansas  Rate  Cases,  187  Fed.  300,  fact  that  rates  estab- 
lished for  intrastate  carriage  of  freight  affects  interstate  rates  docs  not 
render  such  rates  unconstitutional;  Watson  v.  St.  Louis  T.  M.  &  S.  Ry. 
Co.,  169  Fed.  946,  948,  upholding  constitutionality  of  Employers'  Lia- 
bility Act  of  Congress  (act  April  22,  1908,  c.  149,  35  Stat.  65) ;  Good- 
year Shoe  Machinery  Co.  v.  Boston  Terminal  Co.,  176  Mass.  117,  57 
N.  E.  215,  holding  taking  land  by  eminent  domain  not  breach  of  cove- 
nant for  quiet  enjoyment. 

Approved  in  dissenting  opinion  in  Lake  View  v.  Rose  etc.  Cemetery 
Co.,  70  111.  203,  majority  holding  an  act  prohibiting  interment  by  this 
company  void. 

Prohibition  of  the  taking  of  property  without  just  compensation  or  due 
process  refers  only  to  a  direct  taking  and  not  to  consequential  injuries  re- 
sulting from  the  exercise  of  lawful  power. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  U.  S.  482,  484, 
34  L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  303,  304,  31  Sup.  Ct.  265,  upholding 
right  of  Congress  to  enact  Act  of  June  26,  1906,  §  (3,  which  rendered  un- 
enforceable prior  contract  of  interstate  carrier  to  issue  annual  passes 
for  life;  City  of  Pocatello  v.  Murray,  21  Idaho,  207, 120  Pac.  821,  apply- 
ing rule  to  section  2839,  Revised  Codes,  enacted  subsequent  to  adoption 
of  city  ordinance. 

Legal-tender  acts  are  constitutional  as  to  debts  contracted  before  or 
after  passage. 

Approved  in  Baldwin  v.  Baker,  121  Mich.  260,  80  N.  W.  36,  refusing 
to  review  Supreme  Court  decision  as  to  constitutionality  of  Bland-Alli- 
son act,  making  silver  dollar  full  legal  tender;  Newburgh  Sav.  Bank  v. 
Woodbury,  173  N.  Y.  62,  65  N.  E.  861,  holding  money  paid  under  mis- 
take that  legal  tender  act  unconstitutional  cannot  be  recovered  upon 
subsequent  decision  holding  act  constitutional;  Dooley  v.  Smith,  13 
Wall.  606,  Legal-Tender  Case,  110  U.  S.  438,  28  L.  Ed.  211,  4  Sup.  Ct. 
124,  McElderry  v.  Jones,  67  Ala.  205,  People  v.  Cook,  44  Cal.  640 ,  Black 
v.  Lusk,  69  111.  76,  Belford  v.  Woodward,  158  111.  129,  29  L.  R.  A.  598, 
41  N.  E.  1099,  Bowen  v.  Clark,  46  Ind.  410,  and  Wells  v.  Bobb,  9  Bush, 
32,  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md.  540,  all  following  rule; 
State  v.  Wrightson,  56  N.  J.  L.  212,  22  L.  R,  A.  560,  28  Atl.  66,  Phillips 
v.  Dugan,  21  Ohio  St.  469,  8  Am.  Rep.  68,  Longworth  v.  Mitchell,  26 
Ohio  St.  342,  Bridges  v.  Reynolds,  40  Tex.  213,  Townsend  v.  Jennison, 
\4  Vt.  318,  8  Am.  Rep.  385,  Bigler  v.  Waller,  14  Wall.  308,  20  L.  Ed. 
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894,  Norwich  etc.  R.  R.  Co.  v.  Johnson,  15  Wall.  195,  21  L.  Ed.  178,  and 
Munter  v.  Rogers,  50  Ala.  292,  in  all  of  which  judgments,  made  payable 
in  gold,  are  reversed;  G16ver  v.  Robbins,  49  Ala.  222,  20  Am.  Rep.  274, 
and  Brassell  v.  McLemore,  50  Ala.  478,  debts  payable  "in  specie"  are 
held  to  be  satisfied  by  legal-tender  notes;  The  Vaughan,  14  Wall.  268, 
20  L.  Ed.  809,  and  Simpkins  v.  Low,  54  N.  Y.  184,  both  holding  jury, 
in  assessing  damages,  may  consider  it  will  be  paid  in  paper  and  allow 
therefor;  Bissell  v.  Heyward,  96  U.  S.  587,  24  L.  Ed.  680,  decree  for 
contract  in  Confederate  notes  should  be  for  sum  equal  to  currency  of 
United  States  at  time  and  place  payable  and  not  to  gold;  In  r.e  Dunham, 

8  Fed.  Cas.  38,  Woodruff  v.  Woodruff,  52  N.  Y.  57,  Troy  v.  Bland,  58 
Ala.  199,  Doll  v.  Earle,  59  N.  Y.  639,  and  Proctor  v.  Heaton,  114  Ind. 
253,  15  N.  E.  23,  all  disallowing  recovery  of  premiums  for  gold  pay- 
ments made  in  reliance  on  Hepburn  case;  dissenting  opinion  in  Balti- 
more etc.  R.  R.  Co.  v.  State,  36  Md.  540;  dissenting  opinion  in  State  v. 
Baltimore  etc.  R.  R.  Co.,  48  Md.  90,  Hancock  v.  Yaden,  121  Ind.  372, 
16  Am.  St.  Rep.  401,  6L.R.A.  578,  23  N.  E.  255,  and  Klauber  v.  Bigger- 
staff,  47  Wis.  560,  32  Am.  Rep.  778,  3  N.  W.  361,  all  arguendo. 

Distinguished  in  Crain  v.  McGoon,  86  III.  435,  29  Am.  Rep.  41,  and 
Harris  v.  Jex,  55  N.  Y.  423,  14  Am.  Rep.  287,  both  holding  a  refusal  to 
accept  paper,  before  this  decision,  does  not  discharge  mortgage. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  125. 

Confiscation  and  sale,  by  an  insurrectionary  State,  of  the  property  of 
a  loyal  citizen  are  void,  and  the.  purchaser  acquires  no  title. 

Approved  in  Dewing  v.  Perdicaries,  96  U.  S.  195,  24  L.  Ed.  655,  hold- 
ing sale  of  stock  of  alien  enemies,  by  South  Carolina,  void;  Vance  v. 
Burtis,  39  Tex.  91,  confiscation  of  debts  is  no  defense  against  original 
creditor. 

United  States  is  the  national  government,  with  power  over  general 
subjects  of  legislation  to  deal  with  foreign  nations  and  to  preserve  peace. 

Approved  in  Manigault  v.  S.  M.  Ward  etc.  Co.,  123  Fed.  719,  uphold- 
ing valid  exercise  of  State  police  power,  though  contravening  provisions 
of  private  contract;  Goetze  v.  United  States,  103  Fed.  83,  upholding 
Federal  government's  power  to  hold  territory  without  incorporating  it 
as  integral ;  The  Chinese  Exclusion  Case,  130  U.  S.  605,  32  L.  Ed.  1075, 

9  Sup.  Ct.  629,  and  Fong  Yue  Ting  v.  United  States,  149  U.  S.  706,  37 
L.  Ed.  910,  13  Sup.  Ct.  1019,  both  holding  aliens  may  be  excluded;  In  re 
Debs,  158  U.  8.  579,  39  L.  Ed.  1101,  15  Sup.  Ct.  904,  United  States  has 
jurisdiction  to  enjoin  strikers. 

Power  to  make  notes  legal  tender  is  not  given  by  the  clause  to  coin 
money.    That  provision,  as,  distinguished  from 'power  to  issue  notes,  la  not 
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necessary  to  war  power,  nor  to  borrow  money;  it  is  a  deprivation  of  prop- 
erty without  due  process  of  law,  and  it  impairs  obligation  of  contracts, 
which  United  States  can  only  do  in  case  of  bankruptcy. 

Approved  in  Legal-Tender  Case,  110  U.  S.  445,  28  L.  Ed.  213,  4  Sup. 
Ct.  128,  holding  acts  valid;  dissenting  opinion  in  Norwich  etc.  R.  R.  Co. 
v.  Johnson,  15  Wall.  196,  21  L.  Ed.  178,  majority  hold  with  majority 
opinion  in  principal  case. 

Congress  may  only  impair  the  obligation  of  contracts  in  cases  of  bank- 
ruptcy. 

Approved  in  In  re  Kean,  2  Hughes,  323,  Fed.  Gas.  7630,  In  re  Wyllie, 
2  Hughes,  453,  Fed.  Cas.  18,112,  and  In  re  Smith,  8  N.  B.  R.  407,  22  Fed. 
Cas.  401,  all  holding  17  Stat.  577,  regarding  State  homestead  exemptions, 
valid;  dissenting  opinion  in  Sinking  Fund  Cases,  99  U.  S.  763,  25  L.  Ed. 
517,  majority  holding  sinking  fund,  for  Pacific  railroads,  valid.  f 

Congress  may  issue  paper,  but  m^wng  it  legal  tender  is  not  an  appro- 
priate means  to  any  power  and  is  repugnant  to  the  power  to  coin  money. 
It  is  against  contemporary  exposition;  it  impairs  the  obligation  of  con- 
tracts, which  is  not  within  the  power  of  Congress.  The  act  is  also  void 
as  to  debts  subsequently  contracted. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  80  Vt. 
95,  66  Atl.  813,  upholding  amendatory  act  approved  February  4,  1905 
(33  Stat.  811,  c.  778;  U.  S.  Comp.  Stats.  Supp.  1905,  p.  493),  providing 
a  remedy  for  creditors  in  Federal  courts ;  dissenting  opinion  in  People 
v.  Cook,  44  Cal.  641,  majority  following  majority  of  principal  case. 

Supreme  Court  is  not  bound  by  former  decisions  involving  construction 
of  Constitution  or  statutes. 

Approved  in  Scown  v.  Czarnecki,  264  HI.  332,  Ann.  Oas.  1915A,  772, 
L  R.  A.  1915B,  247, 106  N.  E.  286,  In  re  Barratt's  Appeal,  14  App.  D.  C. 
260,  and  Thaw  v.  Ritchie,  4  Mackey  (D.  C),  384,  all  overruling  previous 
decisions. 

Miscellaneous.  Cited  in  Legal-Tender  Case,  110  U.  S.  448,  28  L.  Ed. 
214,  4  Sup.  Ct.  130 ;  Lane  v.  Kolb,  92  Ala.  655,  9  South.  880 ;  Woodruff 
v.  Woodruff,  52  N.  Y.  60 ;  United  States  v.  Boyer,  85  Fed.  429 ;  dissent- 
ing opinion  in  Orr  v.  Quimby,  54  N.  H.  634 ;  Smith  v.  Ontario,  17  Blatchf . 
243,  Fed.  Cas.  13,086,  and  Wadhams  y.  Gay,  73  111.  423. 

12  Wall.  681-686,  20  L.  Ed.  436,  BRONSON  v.   OHAPPELL. 

Agents  are  special,  general  or  universal. 
Approved  in  Abraham  v.  North  etc.  Ins.  Co.,  40  Fed.  721,  holding 
company  bound  by  agent  herein. 
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Where  written  evidence  of  appointment  is  not  required,  it  may  be 
implied  from  circumstances.  - 

Approved  in  Abraham  v.  North  etc.  Ins.  Co.,  40  Fed.  721,  holding 
company  bound  by  agent  herein. 

One  allowing  another  to  act,  apparently  by  his  authority,  or  by  his  con- 
duct, adopts  such  acts  thereafter,  is  bound  as  if  authority  were  formally 
given. 

Approved  in  Swift  &  Co.  v.  Detroit  Rock  Salt  Co.,  233  Fed.  234, 
applying  rule  where  receiver  of  a  corporation  partially  executed  a  con- 
tract, and  after  his  discharge  the  corporation  to  all  appearances  recog- 
nized it ;  Allen  v.  Phoenix,  14  Idaho,  742,  95  Pac.  833,  insurance  which 
accepted  application  from  one  acting  as  agent,  received  premium  and 
wrote  policy  constituted  such  person  its  agent;  City  Bank  v.  Thorp,  78 
Conn.  217,  61  Atl.  430,  where  complainant  permitted  assigned  claims 
to  be  paid  to  assignor  before  payment  of  loans  for  which  assignment 
made,  payment  is  good  defense  to  claims;  McLean  v.  Nolan,  44  App. 
D.  C.  6,  where  landlord  agreed  to  make  improvements  and  his  agent 
and  tenant  selected  superintendent  who  received  estimates  which  were 
accepted  by  agent,  such  superintendent  was  agent  of  landlord;  Libbey 
v.  Harney,  41  App.  D.  C.  209,  upholding  lien  of  materialman  who  fur- 
nished materials  upon  an  order  of  the  contractor  on  the  architect  to  pay 
for  them  and  deduct  amount  from  contract  price;  Swofford  Bros.  Dry- 
goods  Co.  v.  Berkowitz,  7  Kan.  App.  26,  51  Pac.  797,  in  action  to  re- 
cover for  conversion  of  goods  there  was  no  evidence  of  adoption  or  sanc- 
tion of  acts  of  alleged  agent ;  dissenting  opinion  in  President  etc.  of  City 
Bank  v.  Thorp,  79  Conn.  215,  64  Atl.  466,  majority  holding,  under  the 
circumstances,  bank  was  not  guilty  of  negligence  in  failing  to  attempt 
to  collect  overdue  accounts ;  Abraham  v.  North  etc.  Ins.  Co.,  40  Fed.  721, 
holding  company  bound  by  agent  herein;  Bank  of  Commerce  v.  Bright, 
77  Fed.  951,  23  C.  C.  A.  586,  having  retained  fruits,  may  be  presumed 
to  have  sanctioned  action;  McElroy  v.  British  American  Assur.  Co.,  94 
Fed.  998,  36  C.  C.  A.  615,  accepting  premiums  and  issuing  policy  rati- 
fies agency,  though,  by  policy,  agents  only  authorized  in  writing;  United 
States  Express  Co.  v.  Rawson,  106  Ind.  217,  6  N.  E.  339,  agent,  con- 
trary to  rule,  receives  part  payment  and  converts,  company  is  liable  if 
ratifying  such  receipt;  Swofford  Bros.  Dry-Goods  Co.  v.  Berkowitz,  7 
Kan.  App.  26,  51  Pac.  797,  agency  cannot  be  proved  by  declarations  of 
agent ;  McNeil  v.  Boston,  154  Mass.  285,  28  N.  E.  248,  acts  of  directors 
openly  done  over  long  period,  without  objection,  are  authorized;  Hatch 
v.  Ferguson,  66  Fed.  672,  14  C.  C.  A.  41,  allowing  improvement  made, 
one  is  estopped  from  claiming  title. 

Distinguished  in  Torrey  v.  Parker,  220  Mass.  524,  108  N.  E.  474, 
majority  holding,  although  lessee  made  no  protest  to  work  being  done 
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* 

and  changes  made  on  building,  it  was  not  estopped  from  asserting  its 
right  to  prevent  further  work. 

One  justifying  belief  of  third  person  that  apparent  agent  is  authorized 
to  act  cannot  say  that  no  authority  was  given  or  that  it  did  not  reach 
so  far.  * 

Approved  in  Continental  Baking  Powder  Co.  v.  Stoner,  168  Ala.  308, 
53  South.  304,  where  one  who  had  no  authority  to  employ  recommended 
increase  in  salary  and  notified  employee  thereof  in  belief  his  recom- 
mendation had  been  adopted,  principle  of  estoppel  does  not  apply ;  Mam- 
moth Min.  Co.  v.  Salt  Lake  Foundry  etc.  Co.,  151  U.  S.  450,  38  L.  Ed. 
230,  14  Sup.  Ct.  385,  allowing  lien  for  materials  furnished;  Wilcox  v. 
Carr,  37  Fed.  135,  payment  discharges  though  agent  embezzles;  Abra- 
ham v.  North  German  Ins.  Co.,  40  Fed.  721,  holding  company  bound  by 
agent  herein;  M'Elroy  v.  British  American  Assur.  Co.,  94  Fed.  998, 
36  C.  C.  A.  615,  accepting  premium  and  issuing  policy  ratifies  agency, 
though,  by  policy,  agents  only  authorized  in  writing;  Wilson  v.  Beards- 
ley,  20  Neb.  451,  30  N.  W.  530,  liable  for  original  amount  of  raised 
draft,  allowed  drawn  by'  agent ;  American  Paper-Bag  Co.  v.  Van  Nort- 
wick,  52  Fed.  756,  3  C.  C.  A.  274,  licensee  of  patent  allowing  it  to  be 
delivered  to  corporation  of  which  he  is  the  head  is  estopped  to  claim 
it  should  be  to  himself ;  Hatch  v.  Ferguson,  66  Fed.  672,  14  C.  C.  A.  615, 
arguendo. 

Everything  within  the  scope  of  powers  exercised  in  past  may  be  in- 
ferred to  he  still  authorized  until  notice  of  revocation  or  disclaimer  reaches 
those  interested. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  474,  69 
L  Ed.  681,  35  Sup.  Ct.  309,  applying  rule  to  long-continued  practice 
acquiesced  in  by  Congress,  relative  to  withdrawals  of  public  land  from 
sale;  Kansas  City  v.  Cullinan,  65  Kan.  79,  68  Pac.  1103,  admitting  evi- 
dence that  general  manager  signed  similar  petitions  upon  which  prin- 
cipal paid  out  large  sums  of  money  to  show  manager's  authority  to  sign 
petition  in  question;  Steelsmith  v.  Union  Pac.  Ry.  Co.,  1  Kan.  App.  13, 
40  Pac.  993,  evidence  that  station  railway  agent  had  on  prior  occasions 
employed  physicians  to  treat  injured  employees,  bills  for  which  services 
had  been  paid  by  company,  was  in  support  of  his  authority  to  bind 
principal 

12  Wall.  687-700,  20  L.  Ed.  460,  TREBILCOCK  V.  WILSON. 

Supreme  Court  has  jurisdiction,  on  error  to  State  court,  where  a  Fed- 
eral statute  is  declared  unconstitutional  or  is  construed  against  right  set 
ftp  by  plaintiff  in  error. 

Approved  in  Woodruff  v.  Mississippi,  162  U.  S.  298,  40  L.  Ed.  975, 
16  Sup.  Ct.  823,  and  Churchman  v.  Martin,  54  Ind.  384,  both  holding 
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United  States  Supreme  Court  has  jurisdiction  over  State  decision  deter- 
mining the  kind  of  money  to  discharge  contract;  dissenting  opinion  in 
Merchants '  Nat.  Bank  v.  Union  Nat.  Bank,  22  Wall.  301,  22  L.  Ed.  874, 
majority  holding  that  question  of  jurisdiction  of  Provost  Court,  between 
local  banks,  is  for  State  court.  # 

Distinguished  in  dissenting  opinion  in  Woodruff  v.  Mississippi,  162 
U.  S.  310,  40  L.  Ed.  979,  16  Sup.  Ct.  827,  majority  upholding  jurisdic- 
tion to  review  decision  of  State  court  that  levy  bonds  for  loan  of  gold 
coin  without  specifying  kind  of  money  to  be  repaid  were  payable  in 
such  coin  and  were  therefore  invalid. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R,  A.  537. 

Time  and  manner  of  raising  and  deciding  questions  in  state  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
64,  55. 

Note  payable  in  specie  means  coined  dollars  and  cannot  be  discharged 
by  legal-tender  notes. 

Approved  in  San  Juan  v.  St.  John's  Gas  Co.,  195  U.  S.  520,  49  L.  Ed. 
304,  25  Sup.  Ct.  108,  determining  medium  of  payment  on  contract  for 
lighting  Porto  Rico  street  lamps;  Maryland  v.  Baltimore  etc.  R.  R.  Co., 
22  Wall.  Ill,  22  L.  Ed.  714,  and  Baltimore  etc.  R.  R.  Co.  v.  State,  36 
Md.  541,  both  holding  such  stipulation  must  be  in  language  of  contract, 
not  expectation  of  parties;  Pollard  v.  Pleasant  Hill,  3  Dill.  197,  Fed. 
Cas.  11,253,  interest  on  bonds  payable  in  notes  may  be  made  payable  in 
gold ;  Hittson  v.  Davenport,  4  Colo.  174,  applied  to  note  payable  in  gold ; 
Whitaker  v.  Dye,  56  Ga.  383,  note  for  equivalent  amount  in  currency 
gives  payer  benefit  of  appreciation  up  to  maturity  but  not  after  de- 
fault; Atkinson  v.  Lanier,  69  Ga.  463,  not  payable  in  gold,  or  its  equi- 
valent, due  in  1867,  judgment  can  only  be  for  gold  at  time  of  payment 
and  not  for  currency  value  of  gold  in  1867;  Belford  v.  Woodward,  158 
111.  130,  131,  29  L.  R.  A.  598,  41  N.  E.  1099,  and  Phillips  v.  Dugan,  21 
Ohio  St.  470,  8  Am.  Rep.  68,  must  be  paid  in  gold,  and  not  its  equivalent, 
at  option  of  payer;  Churchman  v.  Martin,  54  Ind.  384,  gold  must  be 
paid  after  maturity,  where  note  provided  currency  may  be  paid,  if  paid 
at  maturity,  otherwise  gold ;  State  v.  Hays,  50  Mo.  36,  11  Am.  Rep.  404, 
mandamus  does  not  lie  against  State  board  to  compel  payment  of  gold 
for  gold  bonds;  Isett  v.  Caldwell,  101  Pa.  St.  35,  note  payable  in  gold 
or  equivalent,  interest  paid  in  equivalent,  excess  cannot  be  recouped  at 
maturity;  Bridges  v.  Reynolds,  40  Tex.  213,  214,  notes  payable  in  gold 
or  equivalent  may  be  satisfied  in  either  at  option  of  debtor;  Cooke  ▼. 
Davis,  53  N.  Y.  320,  within  power  of  parties  to  contract  for  either  cur- 
rency; dissenting  opinion  in  Woodruff  v.  Mississippi,  162  U.  S.  309, 
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40  L.  Ed.  979,  16  Sup.  Ct.  826,  majority  holding  court  had  jurisdiction 
to  review  State  court  decision  that  levy  bonds  were  payable  in  gold 
coin  and  were  void;  dissenting  opinion  in  Baltimore  etc.  R.  R.  Co.  v. 
State,  36  Md.  549,  majority  holding  payment  for  gold  not  herein 
implied. 

Special  obligations  for  payment  in  gold  or  silver.    Note,  29  L.  R.  A. 
518. 

Judgment  for  a  note  payable  In  specie  may  be  entered  for  coined 
dollars.  * 

Approved  in  Jones  v.  Childs,  8  Nev.  126,  Smith  v.  Woods,  37  Tex.  621, 
Tfce  Emily  Souder,  17  Wall.  672,  21  L.  Ed.  686,  and  Bridges  v.  Reynolds, 
40  Tex.  213,  214,  216,  judgment  may  be  for  gold,  where  note  is  for  gold 
or  its  equivalent ;  Atkinson  v.  Lanier,  69  6a.  464,  being  equal  in  value, 
kind  of  money  need  not  be  specified;  Stringer  v.  Coombs,  62  Me.  165, 
16  Am.  Rep.  418,  suit  for  commission,  on  contract  for  Spanish  dollars, 
execution  should  issue  specifically  for  coin;  dissenting  opinion  in  The 
Vaughan  and  Telegraph,  14  Wall.  270,  20  L.  Ed.  809,  majority  holding 
a  decree  in  notes  of  gold  value,  at  date  of  shipment,  correct. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  127. 

Form  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  R.  A.  593. 

Contracts,  specifically  payable  In  gold,  may  be  paid  in  legal-tender 
notes. 

Approved  in  Legal-Tender  Cases,  12  Wall.  566,  20  L.  Ed.  317,  con- 
curring in  opinion  that  acts  were  valid 

12  Wall.  700-702,  20  It.  Ed.  463,  THE  PBOTECTOB. 

Proclamations  of  President  mark  the  beginning  and  end  of  the  Civil 
War. 

Approved  in  Masterson  v.  Howard,  18  Wall.  105,  21  L.  Ed.  766,  but 
suit  could  be  brought  in  Circuit  Court  as  soon  as  open,  though  no 
proclamation  issued;  McElrath  v.  United  States,  102  U.  S.  438,  26  L.  Ed. 
191,  army  officers  could  be  dismissed  by  President  till  August  20,  1866 ; 
McStea  v.  Matthews,  50  N.  Y.  170,  partnership  with  rebel  not  termin- 
ated till  proclamation  of  blockade. 

Questioned  in  Walker  v.  Beauchler,  27  Gratt.  524,  whether  all  in- 
tercourse stppped  at  the  blockade  proclamation  or  only  such  as  was 
contemplated  in  blockade, 
vn— so 
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Civil  War  did  not  begin  or  end  at  same  time  In  all  States,  and,  In  ab- 
sence of  other  criteria,  the  various  proclamations  designating  these  dates 
in  various  States  are  decisive. 

Approved  in  Brown  v.  Hiatts,  15  Wall.  183,  21  L.  Ed.  130,  Williams 
v.  Bruffy,  96  U.  S.  193,  24  L.  Ed.  720,  Walker  v.  Beauchler,  27  Gratt. 
524,  Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  628,  Isaacs  v.  Rich- 
mond, 90  Va.  38,  17  S.  E.  763,  and  Simmons  v.  Trumbo,  9  W.  Va.  364, 
stating  limits  in  Virginia;  Adger  v.  Alston,  15  Wall.  560,  21  L.  Ed. 
236,  Hall  v.  Connecticut  etc.  Ins.  Co.,  68  111.  360,  Aby  v.  Brigham,  28 
La.  Ann.  841,  and  Hall  v.  Denckla,  28  Ark.  511,  in  Louisiana;  Bates- 
ville  v.  Kauffman,  18  Wall.  155,  21  L.  Ed.  777,  Ross  v.  Jones<  22  Wall. 
587,  22  L.  Ed.  733,  stating  limits  in  Arkansas;  Burke  .v.  Miltenberger, 
19  Wall.  525,  22  L.  Ed.  159,  Provisional  Court  of  Louisiana  ceased  to 
exist  after  July  28,  1866;  Raymond  v.  Thomas,  91  U.  S.  714,  23  L.  Ed. 
435,  order,  by  military  officer,  in  1868,  annulling  decree  of  local  court 
is  void;  Lamar  v.  Browne,  92  U„  S.  193,  23  L.  Ed.  653,  cotton  taken 
after  cessation  of  hostilities,  but  before  proclamation,  is  legitimate  sub- 
ject of  capture;  Carrol  v.  Green,  92  U.  S.  511,  23  L.  Ed.  739,  in  South 
Carolina;  United  State's  v.  Muhlenbrink,  1  Woods,  570,  Fed.  Cas. 
15,831,  and  Hubbard  v.  Harnden  Express  Co.,  10  R.  I.  253,  stating  end 
of  war  in  Georgia;  Healy  v.  Mothershed,  11  Fed.  Cas.  961,  in  Missis- 
sippi; Bishop  v.  Knowles,  53  Iowa,  272,  5  N.  W.  142,  Hammond  v. 
Johnston,  93  Mo.  221,  6  S.  W.  91,  in  Tennessee;  Grigsby  v.  Peak,  57 
Tex.  145,  in  Texas;  Hubbard  v.  Harnden,  10  R.  I.  253,  goods  taken 
from  express  company,  after  proclamation,  are  taken  by  public  enemy; 
Portsmouth  Ins.  Co.  v.  Reynolds,  32  Gratt.  628,  destruction  of  prop- 
erty by  United  States  before  this  date  not  act  of  hostile  invader;  Isaacs 
v.  Richmond,  90  Va.  38,  17  S.  E.  763,  ordinance  for  notes,  passed  be- 
fore Rebellion,  but  in  its  aid,  is  void,  the  notes  being  issued  thereafter; 
Simmons  v.  Trumbo,  9  W.  Va.  364,  a  surrender  of  bond  for  Confeder- 
ate notes  is  not  payment  by  duress  because  considered  disloyal  to 
refuse;  dissenting  opinion  in  Coleman  v.  Tennessee,  97  U.  S.  533,  24 
L.  Ed.  1128,  majority  holding  soldier  convicted  during  war,  by  court- 
martial,  for  murder,  could  not  be  tried  by  State  court  after  war. 

Distinguished  in  Turner  v.  Patton,  49  Ala.  411,  mails  being  in  opera- 
tion before  proclamation,  notice  to  indorser  cannot  be  delayed. 

Statutes  of  limitation  are  suspended  during  war. 
Approved  in  Brown  v.  Hiatts,  15  Wall.  183,  21  L.  Ed.  130,  Williams 
v.  Bruffy,  96  U.  S.  193,  24  L.  Ed.  720,  Aby  v.  Brigham,  28  La.  Ann.  841, 
Bates vi He  v.  Kauffman,  18  Wall.  155,  21  L.  Ed.  777,  Bird  v.  Louisiana 
State  Bank,  93  U.  S.  99,  23  L.  Ed.  819,  and  Randolph  v.  Ward,  29  Ark. 
245,  Ahnert  v.  Zaun,  40  Wis.  629,  and  Ross  v.  Jones,  22  Wall.  587,  22 
L.  Ed.  733,  applied  to  those  in  southern  States  as  we\\  as  others;  Har- 


467  THE  PROTECTOR.  12  Wall.  700-702 

rison  v.  Myer,  92  U.  S.  115,  23  L.  Ed.  607,  where  defendant  could  be 
served  and  suit  is  between  citizens  of  same  State,  a  State  decision  that 
statute  did  not  stop  is  decisive;  United  States  v.  Muhlenbrink,  1 
Woods,  570,  Fed.  Cas.  15,831,  statute  not  suspended  after  proclamation 
of  end,  though  court  not  in  session;  Healy  v.  Mothershed,  11  Fed.  Cas. 
961,  citizen  of  Massachusetts  not  entitled  to  this  bar  plus  the  suspen- 
sion, under  State's  law,  of  action  in  ejectment. 

Distinguished  in  Seymour  v.  Bailey,  66  111.  299,  statutes  allowing  suit 
by  publication  for  property  in  State,  not  suspended  by  war  against 
nonresident  in  southern  State;  Hall  v.  Connecticut,  68  111.  360,  not  sus- 
pended in  favor  of  one  who  leaves  to  fight  in  southern  army. 

Questioned  in  Amiss  v.  McGinniss,  12  W.  Va,  397,  398,  as  to  effect 
in  stopping  statute  between  citizens  of  the  same  State,  there  being  a 
special  State  statute,  but  not  decided. 


NOTES 
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Xin  WALLACE. 


IS  Wall  1-3,  20  L.  Ed.  566,  BETHELL  v.  MATHEWS. 

Plaintiff  in  error  cannot  take  advantage  of  rulings  upon  exceptions  in 
his  own  favor  even  if  erroneous. 

Approved  in  Mercelis  v.  Wilson,  235  U.  S.  583,  59  L.  Ed.  371,  35 
Sup.  Ct.  150,  holding  parties  invoking  ruling  to  change  bill  for  injunc- 
tion to  one  to  quiet  title  could  not  ask  reversal  on  ground  the  court 
had  no  power  to  grant  motion;  Pearce  v.  Albright,  12  N.  M.  209,  76 
Pac.  287,  appellant  cannot  complain  because  court  did  not  pass  on 
appellee's  demurrer  and  motion  to  strike  out;  Orange  Co.  Fruit  Exch. 
v.  Hubbell,  10  N.  M.  58,  61  Pac.  122,  holding  appellee  not  excepting  to 
amount  of  judgment  barred  from  taking  advantage  by  exception  and 
appeal ;  In  re  Gribbon,  55  Fed.  876,  5  C.  C.  A.  287,  in  an  appeal  by 
the  customs  collector  from  a  decision  on  question  of  duty  on  manu- 
factured articles,  holding  the  importer  not  having  appealed  could  only 
be  heard  in  support  of  the  decision,  and  if  an  error  had  been  committed 
by  the  court  below  it  was  to  the  advantage  of  the  collector  and  fur- 
nished him  no  ground  of  complaint. 

Statement  of  facts  signed  by  counsel  cannot  be  noticed  upon  error, 
and  is  insufficient  under  act  of  1866,  authorizing  trial  of  facts  by  Circuit 
Court. 

Approved  in  Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  252,  21 
L.  Ed.  834,  finding  of  Circuit  Court,  where  trial  by  jury  is  waived,  is 
not  proper  subject  of  review  in  Supreme  Court. 

13  Wall.  3-6,  20  L.  Ed.  556,  NORWICH  ETC.  TBAN8P.  CO.  v.  FLINT. 

In  an  action  for  personal  injuries  caused  by  riotous  soldiers  on  board 
*  ship,  statements  of  a  sergeant  to  his  officers  and  their  replies  and  con- 

(469) 


13  Wall.  6-13  NOTES  ON  U.  S.  REPORTS.  470 

duct  offered  to  show  the  manner  in  which  the  officers  attended  to  their  duty, 
held  admissible  as  part  of  res  gestae. 

Approved  in  Northern  Commercial  Co.  v.  Nestor,  138  Fed.  386,  70 
C.  C.  A.  523,  where  officers  of  ship  permitted  passengers  to  discharge 
firearms  on  board  in  reckless  manner,  owner  is  liable  to  passenger  in- 
jured; Atlantic  Coast  Line  R.  Co.  v.  Crosby,  53  Fla.  445,  43  South. 
332,  holding  admissible  exclamations  made  at  time  of  accident  by 
mother  of  infant  plaintiff;  Hemmingway  v.  Chicago  etc.  R.  R.  Co.,  72 
Wis.  51,  7  Am.  St.  Rep.  829,  37  N.  W.  807,  in  action  for  damages  caused 
by  alighting  from  a  train  permitting  evidence  of  conversation  of  a 
passenger  with  the  plaintiff  as  res  gestae. 

Declaration  of  bystander  at  time  of  accident  as  part  of  res  gestae. 
Note,  Ann.  Gas.  19120,  319.    . 

Res  ipsa  loquitur  where  passenger  is  injured  by  instrumentality 
introduced  by  another.    Note,  3  B.  R.  0.  432. 

Owner  of  vessel  is  liable  for  Injuries  to  passenger  caused  by  riotous 
conduct  of  other  passengers. 

Approved  in  Grimsley  v.  Atlantic  Coast  Line  R.  Co.,  1  Ga.  App.  559, 
57  S.  E.  944,  holding  whether  carrier  should  have  apprehended  intoxi- 
cated passenger  carrying  pistol  would  injure  passenger  by  shooting  was 
question  for  jury;  Pittsburgh  etc.  Ry.  Co.  v.  Richardson,  40  Ind.  App. 
507,  82  N.  E.  537,  holding  railroad  liable  for  injuries  to  passenger  shot 
by  fellow-passenger;  Kuhlen  v.  Boston  etc.  St.  Ry.  Co.,  193  Mass.  347, 
118  Am.  St.  Rep.  516,  7  L.  R.  A.  (N.  S.)  729,  79  N.  E.  816,  holding 
carrier  liable  for  injuries  to  passenger  caused  by  pushing  of  crowd 
at  station. 

Liability  of  carrier  for  accidental  injury  to  passenger  caused  by 
act  of  other  passenger.    Note,  Ann.  Oas.*1915D,  56. 

Liability  of  carrier  for  act  of  obviously  drunken  passenger.    Note, 
4  B.  R.  0.  337. 

13  Wall.  6-13,  20  L.  Ed.  476,  YEAGEB  v.  FARWELL. 

Strictly  speakling,  there  can  only  he  waiver  of  demand  and  notice  by 
indorser  before  note  is  due;  but  an  indorser  may  so  act  toward  payee  after 
it  is  due  as  to  render  want  of  demand  and  notice  immaterial,  as,  by  promise 
to  pay  after  knowledge  of  default  of  maker. 

Approved  in  Bcssenger  v.  Wenzel,  161  Mich.  66,  27  L.  R.  A.  (N.  S.) 
516,  125  N.  W.  752,  holding  failure  to  present  note  waived  where  in- 
dorsers,  who  were  officers  of  bank  where  payable,  assured  payee  it  could 
not  be  paid  at  maturity ;  Moll  v.  Roth  Co.,  77  Or.  599, 152  Pac.  237,  hold- 
ing consent  by  indorser  to  extension  of  time  amounted  to  waiver  of 
presentment;  White  v.  Keith,  97  Ala.  669,  12  South.  611,  holding  that 
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waiver  of  protest  and  notice  after  dishonor  will  not  bind  the  indorser 
unless  a  new  and  valid  promise  to  pay  is  made  by  him;  Martin  v.  Len- 
non,  19  Minn.  74,  holding  that  a  subsequent  promise  to  pay  by  an  in- 
dorser, with  knowledge  that  he  was  not  liable  on  the  bill  or  note  for 
failure  to  give  notice  of  dishonor,  was  binding  on  the  ground  that  it 
amounted  to  a  waiver;  Lockwood  v.  Bock,  50  Minn.  144,  52  N.  W.  391, 
holding  it  was  settled  law  that  no  new  consideration  for  a  waiver  made 
after  maturity  was  necessary,  it  is  in  effect  a  waiver  of  a  condition 
precedent  to  the  liability  of  the  indorser,  which  may  be  dispensed  with 
by  the  indorser  as  well  after  as  before  maturity;  Quaintance  v.  Good- 
row,  16  Mont.  378,  41  Pac.  77,  holding  that  an  indorser  who  at  time  of 
indorsing  told  the  payee  to  look  to  him  and  no  one  else  for  payment, 
and  on  the  last  grace  day  and  after  maturity  promised  to  pay  and  asked 
for  time,  waived  notice  of  demand  and  dishonor. 

Distinguished  in  Sebree  Deposit  Bank  v.  Moreland,  96  Ky.  156,  hold- 
ing subsequent  promise  by  indorser,  made  without  adequate  considera- 
tion, is  void. 

Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 
of  dishonor,  or  subsequent  promise  by  indorser.  Note,  29  L.  R.  A. 
308. 

Miscellaneous.  Cited  in  Allen  v.  Rundle,  50  Conn.  27,  47  Am.  Rep. 
606,  written  indorsement  cannot  be  varied  or  modified  by  parol, 

13  WalL  14-17,  20  I*.  Ed.  478,  WEBB  v.  SHARP. 

Under  statute  of  1867,  lien  of  landlord  in  District  of  Columbia,  on 
chattels  of  Ills  tenant  subject  to  execution,  commences  with  the  tenancy, 
attaches  the  moment  the  chattel  is  placed  on  the  premises  and  is  superior 
to  that  of  deed  of  trust  or  mortgage  subsequently  executed. 

Approved  in  Richmond  v.  Cake,  1  App,  D.  C.  462,  holding  attachment 
for  rent  lay  against  chattels  subject  to  deed  of  trust  for  benefit  of  plain- 
tiff; Hechtman  v.  Sharp,  3  McAr..(D.  C.)  94,  holding  landlord's  lien  for 
rent  inferior  to  existing  lien,  but  superior  to  all  subsequent  encum- 
brances ;  Beall  v.  White,  94  U.  S.  383,  387,  24  L.  Ed.  173,  175,  asserting 
priority  of  landlord's  lien  on  hotel  furniture  over  a  deed  of  trust; 
Wooten  v.  Gwin,  56  Miss.  427,  holding  that  under  act  of  1872  a  pur- 
chaser, without  notice,  of  cotton  on  which  a  landlord  had  a  lien  for 
rent  was  not  liable  for  an  action  for  damage  for  tortious  removal  by 
landlord. 

Distinguished  in  The  Hempstead  etc.  Assn.  v.  Cochran,  60  Tex.  624, 
holding  that  sections  3122a,  3122b  of  the  Revised  Statutes  limited  the 
landlord's  lien  to  yearly  rentings  and  did  not  take  precedence  of  a 
mortgage. 
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Bona  flde  purchasers  of  chattels  without  notice  are  protected  against 
landlord's  lien,  and  goods  sold  in  ordinary  course  of  trade  are  discharged 
from  lien, 

Approved  in  Fowler  v.  Rapley,  15  Wall.  336,  21  L.  Ed.  87,  holding 
that  the  lien  when  once  it  attaches  continues  to  attach  to  the  chattels 
into  whosesoever  hands  they  may  come  unless  displaced  by  removal  or 
by  sale  in  the  ordinary  course  of  business ;  Beall  v.  White,  94  U.  S.  386, 
24  L.  Ed.  175,  holding  that  the  lien  attached  at  commencement  of  ten- 
ancy but  is  displaced  where  goods  are  sold  and  removed  from  the  prem- 
ises, the  purchaser  taking  a  perfect  title;  Smith  v.  Shell  Lake  Lumber 
Co.,  68  Wis.  94,  31  N.  W.  696,  holding  that  a  laborer's  logging  lien  can- 
not affect  a  bona  fide  purchaser  who  buys  before  the  filing  of  the  claim 
of  lien  and  without  notice,  actual  or  constructive. 

IS  Wall.  17-25,  20  L.  Ed.  627,  BOYDEN  v.  UNITED  STATES. 

Receiver  of  public  money  is  not  a  mere  bailee,  but  when  he  binds  him- 
self by  his  official  bond  to  perform  duties  of  his  office  without  exception, 
he  makes  himself  an  Insurer  by  express  contract. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  167,  47  L.  Ed.  429, 
23  Sup.  Ct.  282,  holding  superintendent  of  mint  liable  for  money  lost 
through  fire;  Lamb  v.  Dart,  108  Ga.  612,  34  S.  E.  164,  holding  county 
treasurer  liable  on  bond  for  public  moneys  lost  through  bank's  failure; 
Poole  v.  Burnet  County,  97  Tex.  84,  76  S.  W.  427,  county  treasurer  liable 
on  bond  for  loss  of  funds  which  he  had  deposited  in  bank  which  turned 
out  to  be  insolvent;  Meckenburg  County  v.  Beales,  111  Va.  697,  36 
L.  R.  A.  (N.  S.)  285,  69  S.  E.  1035,  holding  county  treasurer  liable  on 
bond  for  loss  of  moneys  by  insolvency  of  depository;  Town  of  Cameron 
v.  Hicks,  65  W.  Va.  493,  17  Ann.  Oas.  926,  64  S.  E.  835,  holding  surety 
on  bond  of  bond  commissioner  liable  for  money  lost  by  failure  of  de- 
pository bank ;  State  v.  Nevin,  19  Nev.  165,  3  Am.  St.  Rep.  875,  7  Pac. 
652,  holding  that  under  a  bond  for  faithful  performance  of  official 
duties  a  county  treasurer  and  his  sureties  were  liable  for  moneys  stolen ; 
United  States  v.  Watts,  1  N.  M.  562,  holding  sureties  of  receiver  of  pub- 
lic land  sale  moneys  liable  for  moneys  lost  by  robbery,  the  receiver 
being  killed  in  defending  them;  Tillinghast  v.  Merrill,  151  N.  Y.  143, 
56  Am.  St.  Rep.  616,  34  L.  R.  A.  682,  45  N.  E.  377,  holding  that  an  ac- 
tion on  official  bond  of  town  supervisor  could  not  be  defended  because 
public  school  moneys  in  his  hands  had  been  lost  by  insolvency  of  bank 
of  deposit ;  Fairchild  v.  Hedges,  14  Wash.  120,  31  L.  R.  A.  852,  44  Pac. 
126,  holding  county  treasurer  not  absolved  from  duty  to  pay  over  funds 
by  insolvency  of  bank  of  deposit;  State  v.  Gramm,  7  Wyo.  329,  40 
L.  R.  A.  698,  700,  708,  52  Pac.  540,  543,  552,  holding  that  an  officer  is  not 
by  virtue  of  his  office  an  insurer,  but  may  become  so  by  the  effect  of 
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his  bond,  bat  a  State  treasurer  under  a  bond  "to  truly  and  justly  ac- 
count" is  not  liable  for  loss  by  insolvency  of  bank  where  State  funds 
are  deposited  to  a  separate  account  according  to  an  established  custom 
and  no  negligence  or  fraud  is  charged;  Roberts  v.  Board  of  Commis- 
sioners of  Laramie  County,  8  Wyo,  177,  56  Pac.  919,  to  same  effect  as 
to  funds  deposited  by  a  county  treasurer  in  bank  owned  by  one  of  his 
official  sureties,  held  not  liable. 

Distinguished  in  York  County  v.  Watson,  15  S.  C.  9,  40  Am.  Rep.  678, 
holding  that  in  State  a  county  treasurer  is  only  subject  to  the  common- 
law  obligation  and  is  not  liable  for  loss  of  funds  by  failure  of  the  bask 
of  deposit,  the  bank  being  solvent  at  time  of  deposit ;  State  v.  Copcland, 
96  Term.  302,  54  Am.  St.  Rep.  843,  31  L.  R.  A.  845,  34  S.  W.  428,  hold- 
ing that  it  is  not  in  accord  with  public  policy  that  a  public  officer  should 
he  liable  for  public  funds  as  an  insurer,  and  he  is  not  liable  for  money 
lost  by  failure  of  bank  of  deposit. 

Bonds  of  public  officers  bind  obligors  to  pay  the  moneys  in  their  hands 
when  required  by  law  even  though  the  money  may  have  been  lost  without 
fault  on  their  part. 

Approved  in  State  v.  Houston,  78  Ala.  581,  56  Am.  Rep.  60,  holding 
tax  collector  liable  for  money  collected  and  not  paid  over  notwithstand- 
ing he  had  been  robbed  of  it;  District  Township  v.  Morton,  37  Iowa, 
553,  holding  the  obligor  of  an  official  bond  will  not  be  relieved  from 
his  contract  by  showing  any  degree  of  diligence  or  care  which  falls 
short  of  absolute  compliance  with  the  terms  of  the  contract,  and  rob- 
bery is  no  excuse;  Board  of  Education  v.  Jewell,  44  Minn.  428,  20 
Am.  St  Rep.  587,  46  N.  W.  915,  holding  that  the  great  weight  of  au- 
thority is  that  where  the  statute  imposing  a  duty  to  pay  over  contains 
no  condition  limiting  the  obligation,  the  obligation  imposed  on  and 
assumed  by  the  officer  is  absolute,  and  applying  rule  to  a  loss  of  funds 
by  burglary. 

Distinguished  in  People  v.  Faulkner,  107  N.  Y.  483,  14  N.  E.  417, 
holding  surrogate  and  his  sureties  not  liable  for  surplus  moneys  arising 
from  a  foreclosure  sale  paid  to  him  for  distribution. 

■ 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  519. 

Felonious  taking,  stealing  and  carrying  away  of  public  money  In  the 
bands  of  a  receiver  without  any  fault  or  negligence  on  his  part  does  not 
discharge  him  or  his  sureties  and  cannot  be  set  up  as  a  defense  to  an  action 
on  his  official  bond. 

Approved  in  United  States  v.  Fordyce,  122  Fed.  963,  holding  post- 
master liable  on  bond  for  stamps  lost  through  burglary;  Montgomery 
Co.  v.  Cochran,  121  Fed.  25,  57  C.  C.  A.  261,  holding  treasurer  liable 
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on  bond  as  for  conversion  of  money  lost  through  bank's  failure;  United 
States  v.  Smythe,  120  Fed.  32  (affirming  Snrythe  v.  United  States,  107 
Fed.  378,  46  C.  C.  A.  354),  holding  superintendent  of  mint  and  sureties 
liable  on  bond  for  money  destroyed  by  fire ;  Esitate  of  Ramsay  v.  People, 
197  111.  588,  90  Am.  St.  Rep.  184,  64  N.  E.  554';  Northern  Pac.  Ry.  Co. 
v.  Owens,  86  Minn.  197,  90  N.  W.  375,  and  Maloy  v.  County  Commrs., 
10  N.  M.  655,  658,  662,  62  Pac.  1109,  all  holding  officials  liable  for 
public  moneys  lost  through  bank's  failure;  Halliburton  v.  United  States, 
13  Wall.  65,  holding  a  receiver  liable  for  public  moneys  which  the  Con- 
federate authorities  had  compelled  him  to  pay  over  to  them;  United 
States  v.  Bosbyshell,  73  Fe$.  618,  619  (affirmed  in  Bosbyshell  v.  United 
States,  77  Fed.  948,  23  C.  C.  A.  581),  holding  that  the  superintendent 
of  the  mint  under  a  duty  bond  where  the  duty  was  to  safely  keep 
until  legally  withdrawn  all  moneys  or  bullion,  etc.,  was  bound  to  de- 
liver to  his  successor  and  was  liable  on  his  bond  for  shortage;  United 
States  v.  Bryan*  82  Fed.  293,  holding  postmaster  liable  for  embezzle- 
ment by  a  clerk  though  appointed  under  the  civil  service  rules  and 
that  only  exception  to  rule  was  when  the  loss  occurred  through  the 
act  of  God  or  of  a  public  enemy;  United  States  v.  Zabriskie,  87  Fed. 
720,  holding  the  melter  and  refiner  of  the  mint  at  Carson  City,  Nevada, 
liable  for  embezzlement  of  bullion  by  a  subordinate;  Bryan  v.  United 
States,  90  Fed.  474,  33  C.  C.  A.  617,  holding  a  postmaster  liable  for 
money  embezzled  by  the  clerk  in  charge  of  the  money-order  department, 
though  not  appointed  by  him;  Gartley  v.  People,  24  Colo.  157,  49  Pac. 
272,  holding  that  loss  of  county  moneys  by  failure  of  the  bank  in  which 
they  were  deposited  did  not  constitute  a  defense  to  an  action  of  county 
treasurer's  bond;  Clay  Co.  v.  Simonsen,  1  Dak.  Ter.  417,  46  N.  W.  596, 
holding  that  under  bond  of  public  officer  he  is  not  excused  from  hand- 
ing over  moneys  collected  by  loss  of  same  by  accidental  fire  not  caused 
by  lightning,  that  not  being  "an  irresistible  superhuman  cause";  State 
v.  Powell,  67  Mo.  397,  29  Am.  Rep.  514,  holding  that  treasurer  of  school 
funds  is  liable  for  funds  lost  by  insolvency  of  bank  in  which  he  had 
deposited  them  to  his  credit  as  trustee  and  treasurer;  State  v.  Moore, 
74  Mo.  417,  41  Am.  Rep.  324,  to  same  effect  as  to  county  funds  de- 
posited by  treasurer  in  a  bank  which  failed;  Bush  v.  Johnson  Co.,  48 
Neb.  10,  58  Am.  St.  Rep.  679,  32  L.  R.  A.  227,  66  N.  W.  1025,  to  same 
effect  where  deposit  in  bank  made  by  treasurer's  predecessor. who  de- 
livered certificate  of  deposit  which  was  canceled  and  a  new  certificate 
issued,  the  bank  subsequently  failing;  Boggs  v.  State,  46  Tex.  13, 
holding  sureties  on  tax  collector's  bond  liable  for  collections  made  and 
stolen  from  the  collector  during  his  life;  Wilson  v.  Wichita  Co.,  67 
Tex.  649,  4  S.  W.  68,  holding  that  a  county  treasurer  is  not  absolved 
from  his  duty  to  pay  over  all  moneys  to  his  successor  because  his  de- 


475  NOTES  ON  U.  S.  "REPORTS.  13  Wall.  25-35 

posits  in  bank  were  lost  by  the  failure  of  the  bank;  Perley  v.  Muske- 
gon Co.,  32  Mich.  141,  20  Am.  Rep.  643,  holding  county  treasurer  abso- 
lutely bound  to  account  for  moneys  received,  and  failure  of  bank  of 
deposit  was  no  excuse. 

Qualified  in  United  States  v.  Thomas,  15  Wall.  340,  21  L.  Ed.  93, 
if  performance  is  rendered  impossible  by  act  of  God  or  overruling 
necessity,  or  money  is  taken  by  public  enemy  without  any  fault  or 
neglect  of  obligors,  the  obligation  fails. 

Distinguished  in  United  States  v.  Adams,  11  Sawy.  106,  24  Fed.  350, 
holding  that  a  collector  transporting  money  to  a  distant  place  under 
direction  of  the  assistant  secretary  of  the  treasury  was  not  acting  offi- 
cially and  neither  he  nor  his  sureties  were  liable  on  his  "bond  for  the  loss 
of  the  money  in  transit,  except  for  want  of  ordinary  care;  City  of 
Healdsburg  v.  Mulligan,  113  Cal.  214,  45  Pac.  339,  holding  that  the 
obligation  of  a  city  treasurer  was*  that  which  the  common  law  imposes 
on  a  bailee  for  hire,  that  the  statute  defining  his  duties  did  not  enlarge 
his  responsibility,  and  that  if  violently  robbed  of  city  moneys  it  was 
a  good  defense  to  an  action  on  his  bond ;  Cumberland  Co.  v.  Pennell, 
69  Me.  369,  31  Am.  Rep.  290,  holding  that  if,  without  fault  or  negli- 
gence on  his  part,  a  county  treasurer  is  robbed  of  money  in  his  hands, 
he  and  his  sureties  are  not  responsible;  Fudge  v.  Durn,  51  Mo.  267, 
holding  an  administrator  is  not  a  public  officer,  nor  an  insurer  of 
deceased's  property,  nor  liable  for  money  lost  by  robbery. 

Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Ann. 
Oas.  930. 

Liability  on  official  bond  for  loss  by  theft  or  bank  failure. .  Note, 
22  L.  R.  A.  450. 

Miscellaneous.    Cited  in  State  v.  Chadwick,  10  Or.  468. 

13  Wall.  25-29,  20  L.  Ed.  530,  UNITED  8TATE8  v.,  WOBMEB. 

Right  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L.  B.  A.  60. 

13  Wall.  29-35,  20  L.  Ed.  517,  LOW  v.  AUSTIN. 

When  importer  has  so  acted  on  thing  imported  that  it  is  incorporated 
with  mass  of  property  in  the  country,  it  is  subject  to  State's  taxing  power; 
but  while  remaining  the  property  of  importer  in  his  warehouse,  in  original 
package,  it  cannot  be  taxed  by  State. 

Approved  in  United  States  v.  Five  Boxes  of  Asafoetida,  181  Fed.  567, 
holding  opening  of  packages  and  taking  samples  for  tests  did  not  con- 
stitute breaking  original  package;  Appeal  of  Pitkin  &  Brooks,  193  111. 
269,  61  N.  E.  1048,  holding  goods  in  original  unbroken  packages  not 
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subject  to  State  taxation  although  Federal  tax  paid  and  no  longer  in 
bonded  warehouse;  Siegfried  v.  Raymond,  190  111.  428,  60  N.  E.  869, 
refusing  to  enjoin  collection  of  tax  on  original  unbroken  packages  of 
tea,  complainant  failing  to  comply  with  statute;  State  v.  Eckenrode, 
148  Iowa,  183,  127  N.  W.  59,  holding  where  several  particular,  packages 
were  shipped  to  agent  in  single  box  to  be  delivered  unbroken  to  cus- 
tomers, transaction  was  interstate  commerce,  not  subject  to  State  food 
law  as  to  misbranding;  Gerdan  v.  Davis,  Collector,  67  N.  J.  L.  89,  50 
Atl.  587,  holding  imported  goods  in  original  packages  in  importer's 
hands  not  subject  to  State  taxation;  In  re  McAllister,  51  Fed.  283, 
holding  that  taking  the  lid  from  a  tub  of  oleomargarine  for  purpose  of 
showing  to  a  customer,  who  purchased  the  whole  package,  did  not  de- 
stroy its  character  so  as  to  subject  it  to  State  law  prohibiting  sales 
of  that  article ;  Blount  v.  Munroe,  60  Ga.  65,  holding  that  logs  in  a  port 
being  shipped  and  awaiting  shipment,  belonging  to  a  foreign  subject, 
were  exempt  from  State  taxation." 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  533. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  473. 

Right  to  import  carries  right  of  sale  in  hale  or  package  Imported,  and 
States  cannot  license  or  tax  goods  so  sold. 

Approved  in  Smith  v.  State,  54  Ark.  250,  15  S.  W.  883,  holding  that 
an  importer  of  whisky  may  sell  it  in  the  form  and  shape  imported, 
without  impediment  from  State  license  law. 

While  goods  retain  their  character  as  imports,  tax  upon  them  in  any 
shape  is  unconstitutional.  Question  is  not  as  to  extent  of  tax  or  its  equality, 
but  of  power  of  State  to  levy  any  tax. 

Approved  in  State  v.  Allgeyer,  110  La.  840,  34  South.  799,  holding 
State  license  tax  upon' buyer  of  cotton  for  export  a  duty  upon  export 
within  meaning  of  Federal  Constitution;  Blount  v.  Munroe,  60  Ga.  64, 
holding  that  whether  the  tax  is  specific  or  general,  on  imports  or  ex- 
ports alone,  or  on  all  property,  whether  ad  valorem  or  differentially,  the 
tax  is  obnoxious  to  the  prohibition. 

Goods  imported  while  they  remain  in  importer's  hands,  in  the  form  and 
shape  in  which  they  were  brought  into  the  country,  can  in  no  just  sense 
be  regarded  as  part  of  that  mass  of  property  in  the  State  usually  taxed  for 
support  of  State  government. 

Approved  in  Clarke  v.  Clarke,  3  Woods,  411,  Fed.  Cas.  2846,  holding 
that  logs  in  a  port  of  Georgia,  awaiting  shipment  to  a  foreign  country, 
were  "exports"  and  protected  from  State  taxation,  except  for  pur- 
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poses  of  inspection;  State  v.  Board  of  Assessors,  46  La.  Ann.  146,  49 
Am.  St.  Rep.  319,  15  South.  11,  holding  that  at  all  times  between  the 
arrival  of  the  goods  and-  sale  by  the  importer  in  unbroken  packages  they 
are  not  subject  to  State  taxation;  May  v.  New  Orleans,  51  La.  Ann. 
1067,  25  South.  960,  upholding  tax  on  imports  taken  from  original 
boxes ;  People  v.  Barker,  155  N.  Y.  332,  49  N.  E.  941,  holding  that  part 
of  property  of  a  firm  assessed  for  personal  property  tax,  consisting  of 
tobacco  kept  for  sale  in  original  packages,  was  exempt,  having  paid 
duty  under  United  States  revenue  laws;  People  v.  Roberts,  158  N.  Y. 
166,  52  N.  E.  1103,  holding  that  imported  goods,  when  the  original  pack- 
ages were  broken  and  placed  on  sale,  were  liable  to  State  taxes;  dis- 
senting opinion  in  Leisy  v.  Hardin,  135  U.  S.  151,  34  L.  Ed.  147,  10  Sup. 
Ct.  699,  majority  holding  Illinois  law,  prohibiting  sale  of  intoxicating 
liquors,  void  as  to  sales  in  original  packages. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
649,  663. 

18  Wall.  35-38,  20  L.  Ed.  479,  UNITED  STATES  v.  CLYDE. 

Acceptance  of  payment  from  the  government  on  one  basis  of  hiring 
of  Teasel,  and  giving  of  receipt  in  full,  is  clear  evidence  of  agreement  to 
take  the  payment  in  satisfaction  of  the  claim  and  bars  further  demand. 

Approved  in  Sweeny  v.  United  States,  17  Wall.  75,  21  L.  Ed.  575, 
following  rule. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
comity  or  municipality.    Note,  Ann.  Gas.  1914D,  829. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  798. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  116. 

13  Wall.  38-39,  20  L.  Ed.  479,  CLYDE  v.  UNITED  STATES. 

It  is  not  competent  for  Court  of  Claims  to  impose  a  rule  requiring  that 
claim  should  first  be  presented  to  an  executive  department  for  allowance. 

Approved  in  United  States  v.  Kaufman,  96  U.  S.  571,  24  L.  Ed.  793, 
holding  the  Court  of  Claims  had  jurisdiction  of  a  claim  by  a  brewer  for 
return  of  excess  license  properly  allowed  by  the  commissioner  of  inter- 
nal revenue ;  United  States  v.  Knox,  128  U.  S.  234,  235,  32  L.  Ed.  467, 
468,  9  Sap.  Ct.  64,  65,  holding  that  the  Court  of  Claims  had  jurisdiction 
of  a  claim  by  a  commissioner  of  the  Circuit  Court  of  the  United  States 
for  keeping  and  making  entries  in  a  docket,  and  that  such  claim  did  not 
need  the  approval  or  disapproval  of  the  Circuit  or  District  Court; 
United  States  v.  Fitch,  70  Fed.  579,  580,  17  C.  C.  A.  233,  to  same  effect 
as  to  claim  by  clerk  of  United  States  court  to  recover  fees,  such  claim 
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did  not  require  a  prior  audit  at  the  treasury  department ;  United  States 
v.  Utz,  80  Fed.  851,  26  C.  C.  A.  184,  as  to  a  claim  by  contractors  for 
cartage  of  imports  while  in  charge  of  customs  officers,  brought  in  Cir- 
cuit Court,  holding  presentation  to  executive  department  not  necessary. 
Qualified  in  United  States  v.  Fletcher,  147  U.  S.  667,  37  L.  Ed.  323,  13 
Sup.  Ct.  435,  holding  that  if  claim  were  presented  to  the  department 
for  allowance,  and  action  on  it  was  suspended  for  vouchers  or  other 
reasonable  cause,  courts  should  not  assume  jurisdiction  till  final  action 
was  taken. 

13  Wall.  40-51,  20  L.  Ed.  481,  TOOF  v.  MARTIN. 

To  prove  fraudulent  transfer  assignee  must  show  insolvency  of  trans- 
ferrer at  time  of  transfer;  preferential  object  of  the  transfer;  that  transferee 
creditor  had  reasonable  cause  to  believe  transferrer  Insolvent  at  the  time; 
that  transfers  were  made  in  fraud  of  the  act. 

Approved  in  Catlin  v.  Hoffman,  2  Sawy.  488,  Fed.  Cas.  2521,  holding 
that  a  conveyance  by  an  insolvent  debtor  to  a  creditor  of  property  on 
which  the  creditor  already  had  a  lien  to  a  greater  amount  than  the  value 
of  the  property  would  not  be  void  because  lacking  both  the  intent  to 
prefer  and  fraud;  Harmanson  v.  Bain,  1  Hughes,  203,  Fed.  Cas.  6072, 
defining  the  essentials  for  holding  that  notes  should  be  void  under  sec- 
tion 35  of  the  act;  In  re  Clemens,  8  N.  B.  R.  284,  5  Fed.  Cas.  1015,  hold- 
ing that  when  a  trader  is  in  a  condition  of  insolvency,  creditors  are  not 
bound  to  wait  until  the  ultimate  winding  up  of  his  affairs  determines 
whether  he  can  pay  in  full  or  not;  Merrill  v.  McLaughlin,  75  Me.  67, 
applying  same  requirements  to  State  laws  of  1878, 1879 ;  Rice  v.  Grafton 
Mills,  117  Mass.  232,  holding  the  intent  to  prefer  is  essential  and  must 
be  found  by. the  jury. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe"  preference  was  in- 
tended.   Note,  16  Ann.  Oas.  826. 

Insolvency,  as  applied  to  traders  and  merchants,  means  inability  of 
party  to  pay  his  debts  in  money  as  they  become  due  In  ordinary  course  of 
business. 

Approved  in  Cincinnati  Equipment  Co.  v.  Degnan,  184  Fed.  840,  107 
C.  C.  A.  158,  holding  inability  of  corporation  to  pay  current  debts  in 
ordinary  course  of  business  constituted  insolvency;  Howeth  v.  Coul- 
bourne  Bros.  Co.,  115  Md.  115,  80  Ati.  919,  holding  inability  to  pay 
debts  in  ordinary  course  of  business  authorized  dissolution  of  corpora- 
tion; Suffel  v.  McCartney  Nat.  Bank,  127  Wis.  214,  106  N.  W.  839, 
preferential  payment  by  one  subsequently  becoming  bankrupt  is  not 
recoverable  by  his  trustee  merely  because  creditor  knew  of  facts  causing' 
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doubt  as  to  debtor's  solvency;  dissenting  opinion  in  Clark  Co.  v.  Col  ton, 
91  Md.  229,  46  Atl.  397,  majority  holding  payment  of  notes  indorsed 
by  directors,  corporation  being  embarrassed  though  not  adjudged  insol- 
vent, is  invalid;  Dutcher  v.  Wright,  94  U.  S.  557,  24  L.  Ed.  131,  where 
an  assignment  of  collateral  was  obtained  from  a  debtor  under  threat 
of  legal  proceedings  and  to  prevent  the  securities  coming  to  the  posses- 
sion of  an  assignee  for  creditors ;  Sedgwick  v.  Sheffield,  6  Ben.  29,  Fed. 
Cas.  12,624,  holding  that  the  insolvents  were  merchants  and  traders 
within  the  sense  of  the  rule  (note  the  report  does* not  say  in  what  par- 
ticular trade  or  business  they  were  engaged) ;  London  v.  First  Nat. 
Bank,  2  Hughes,  430,  Fed.  Cas.  8525,  where  a  bank  required  a  trader 
as  a  condition  for  a  further  loan  to  make  small  notes  payable  immedi- 
ately; In  re  Schoenenberger,  15  N.  B.  R.  305,  21  Fed.  Cas.  722,  holding 
that  one  who  was  largely  in  debt  and  obliged  to  borrow  on  all  sides  to 
keep  up  his  credit,  and  was  unable  to  pay  his  notes  as  they  fell  due,  was 
insolvent;  In  re  Schoenberger,  21  Fed.  Cas.  1335,  holding  that  one  for 
whose  accommodation  a  note  is  given,  who  is  unable  to  take  it  up  at 
maturity,  is  insolvent  within  the  legal  definition  (note  this  is  evidently 
the  same  case  as  In  re  Schoenenberger,  supra) ;  Anchutz  v.  Hoerr,  1  Fed. 
593,  holding  that  a  trader  unable  to  pay  his  debts  as  they  matured  in 
money  was  insolvent;  State  v.  Cad  well,  79  Iowa,  449,  44  N.  W.  705, 
holding  that  same  construction  applied  to  the  State  law  making  it  a  crime 
for  a  banker  to  receive  deposits,  knowing  himself  to  be  insolvent ;  Clay 
v.  Towle,  78  Me.  89,  2  Atl.  853,  holding  that  a  corporation  unable  to 
meet  its  maturing  demands  in  the  ordinary  course  of  business  at  the 
time  when  it  mortgaged  its  real  estate  was  insolvent ;  Morey  v.  Milliken, 
86  Me.  474,  30  Atl.  105,  accepting  the  definition  as  the  commercial  use 
of  the  term,  and  that  it  applied  to  a  commercial  corporation,  and  meant 
inability  to  pay  his  debts  in  the  ordinary  course  of  business,  as  men  in 
trade  usually  do,  even  though  the  inability  was  not  so  great  as  to  compel 
him  to  stop  business ;  Castleberg  v.  Wheeler,  68  Md.  277, 12  Atl.  6,  hold- 
ing that  any  transfer  of  a  debtor  then  insolvent  or  contemplating  in- 
solvency, with  a  view  to  secure  certain  creditors,  is  in  fraud  of  the  in- 
solvent law ;  Mish  v.  Main,  81  Md.  43,  31  Atl.  800,  holding  that  the  fact 
of  insolvency  could  not  be  better  established  than  by  one  who  had 
direct  information  as  to  the  prospect  for  nonpayment  of  the  company 's 
negotiable  paper,  and  this  could  be  given  by  the  notary;  Daniels  v. 
Palmer,  35  Minn.  349,  350,  29  N.  W.  163,  164,  holding  that  even  as 
applied  to  traders,  the  definition  must  be  construed  more  or  less  with 
reference  to  the  habits  and  usages  of  the  place  where  debtor  resides, 
and  of  the  particular  branch  of  business  in  which  he  is  engaged ;  Leedom 
v.  The  Ward  Furniture  etc.  Co.,  38  Mo.  App.  430,  holding  that  inability 
of  the  company  to  meet  its  payments  on  its  regular  pay-day  came  within 
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the  legal  definition  of  insolvency;  Ring  v.  Vogel  Paint  etc.  Co.,  44  Mo. 
App.  115,  holding  that  when  a  merchant  represented  himself  as  solvent 
it  meant  present  ability  to  meet  current  engagements;  Dewey  v.  St.  Al- 
bans Trust  Co.,  56  Vt.  480,  48  Am.  Dec.  806,  holding  that  in  a  petition 
to  appoint  a  receiver  of  a  company  alleged  to  be  insolvent,  where  the 
record  did  not  show  that  it  was  insolvent  in  fact,  but  only  in  the  sense 
of  being  unable  to  meet  its  obligations  in  due  course  of  business,  there 
was  no  dissolution  of  the  corporation ;  Martin  v.  South  Salem  Land  Co., 
94  Va.  52,  26  S.  E.  598,  holding  that  a  corporation  was  insolvent,  under 
both  general  and  restricted  definitions,  against  which  executions  had 
been  issued  and  returned  nulla  bona,  and  a  creditors'  bill  filed  in  which 
insolvency  was  alleged;  Stadler  v.  First  Nat.  Bank,  22  Mont.  217,  56 
Pac.  119,  definition  is  also  applicable  to  banks. 

Distinguished  in  Hussey  v.  Richardson-Roberts  Dry  Goods  Co.,  148 
Fed.  600,  78  C.  C.  A.  370,  where  creditor  had  sold  bankrupt  goods  and 
sent  attorney  to  look  after  claim,  and  on  being  told  that  debtor  was 
solvent  and  doing  good  business,  took  chattel  mortgage  on  stock,  and 
debtor  became  bankrupt,  mortgage  not  preference;  Hardy  v.  Gray,  144 
Fed.  925,  75  C.  C.  A.  562,  determining  that  preference  made  where  in- 
solvent returned  goods  to  creditor  in  payment  of  debt;  Griffin  v.  State, 
142  Ga.  643,  Ann.  Oas.  1916C,  80  L.  R.  A.  1915C,  716,  83  S.  E.  543, 
holding  "insolvency"  of  bank  within  meaning  of  Penal  Code  was  con- 
dition in  which  its  entire  property  and  assets  were  insufficient  to  pay 
debts;  Sacry  v.  Lobree,  84  Cal.  46,  23  Pac.  1089,  holding  that  under 
the  State  bankruptcy  law  a  trader  cannot  be  said  to  be  insolvent  because 
not  possessed  of  money  in  hand  to  pay  his  debts  as  they  become  due, 
if  he  has  other  means  from  which  they  can  be  paid;  Sabin  v.  Columbia 
Fuel  Co.,  25  Or.  28,  42  Am.  St.  Rep.  764,  34  Pac.  696,  holding  that  so 
long  as  a  corporation  was  a  "going  concern,"  it  was  not  in  state  of  in- 
solvency, so  as  to  prevent  execution  in  good  faith  of  mortgage  to  secure 
a  debt. 

Bankruptcy  act  of  1867  does  not  define  what  shall  constitute  Insolvency 
or  evidence  of  insolvency  in  every  case.  The  general  and  popular  meaning 
of  the  term  is  Insufficiency  of  the  entire  property  and  assets  of  an  individual 
to  pay  his  debts;  as  to  traders,  the  term  is  more  restricted. 

Approved  in  Ecfort  v.  Greely,  6  N.  B.  R.  438,  8  Fed.  Cas.  281,  holding 
that  a  trader  must  be  held  insolvent  when,  owing  large  amounts,  he  was 
unable  to  meet  two  small  demands  and  was  disposing  of  his  property  in 
such  manner  as  to  defeat  his  creditors  generally;  In  re  Hauck,  17  N.  B. 
R.  158,  11  Fed.  Cas.  832,  holding  that  insufficiency  of  assets  when  ulti- 
mately converted  into  money  to  pay  all  debts  is  not  essential  to  consti- 
tute a  state  of  insolvency,  inability  to  convert  assets  into  money  to  meet 
business  engagements  as  they  mature  may  be  insolvency;  Cohen  v. 
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Parish,  100  Ga.  338,  28  S.  E.  123,  holding  if  the  property  of  a  person 
whether  real  or  personal,  tangible  or  intangible,  leviable  or  unleviable, 
he  in  value  more  than  sufficient  to  discharge  all  of  his  debts,  such  person 
can  in  no  sense  be  termed  an  insolvent;  Akers  v.  Rowan,  33  S.  C.  470, 
10  L.  R.  A.  715,  12  S.  E.  171,  holding  that  the  general  and  popular 
definition  of  insolvency  was  that  properly  applicable  to  the  State  "as- 
signment" law,  Gen.  Stats.  1882,  c.  72;  Mitchell  v.  Mitchell,  42  S.  C. 
483,  20  S.  E.  409,  to  same  effect ;  Leon  v.  Welbourne,  58  Tex.  161,  holding 
that  an  answer  was  insufficient  which  failed  to  show  that  the  debtor,  a 
trader,  was  not  in  contemplation  of  insolvency  in  a  suit  attacking  an 
assignment  for  benefit  of  creditors ;  Wolf  v.  McGugin,  37  W.  Va.  557,  16 
S.  E.  798,  holding  that  to  render  a  person  insolvent  under  statute  of 
West  Virginia  he  must  be  one  whose  whole  property  will  not  pay  all 
his  debts  even  though  a  trader. 

When  person  deemed  insolvent  within  bankruptcy  law.    Note,  11 
Ann.  Gas.  452. 

Transfer  by  debtor,  while  insolvent,  of  a  larger  portion  of  his  property 
to  one  creditor,  without  making  provision  for  equal  distribution  among  all, 
is  a  preference,  and  is  conclusive  evidence  that  a  preference  was  intended, 
unless  debtor  can  show  that  he  was  at  the  time  ignorant  of  his  insolvency, 
and  had  a  reasonable  expectation  of  his  ability  to  pay.  Burden  of  proof  is 
on  debtor. 

Approved  in  Debus'v.  Yates,  193  Fed.  436,  438,  holding  under  evi- 
dence transfer  with  knowledge  of  insolvency  was  not  preference;  In  re 
C.  J.  McDonald  &  Sons,  178  Fed.  492,  holding  mortgage  by  bankrupt 
was  void  as  preference;  John  Naylon  &  Co.  v.  Christiansen  Harness 
Mfg.  Co.,  158  Fed.  293,  85  C.  C.  A.  522,  upholding  decree  that  payments 
were  made  to  prefer  creditors  of  insolvent  corporation ;  Macon  Grocery 
Co.  v.  Beach,  156  Fed.  1013,  holding  payment  of  two  hundred  and  sev- 
enty-five dollars  for  current  store  bill  while  owing  thirteen  thousand 
dollars  did  not  constitute  preference  amounting  to  act  of  bankruptcy; 
In  re  Pollmann,  156  Fed.  222,  holding  lien  obtained  by  foreign  creditors 
hy  unopposed  attachment  in  foreign  country  while  bankrupt  was  solvent 
but  within  four  months  of  bankruptcy  was  preference,  and  creditor 
could  not  prove  balance  of  claim  without  surrendering  property;  In  re 
Moody,  134  Fed.  632,  where  merchant  sold  entire  stock  to  local  firm, 
receiving  in  return  farm  which  was  taken  in  wife's  name,  and  purchas- 
ers paid  debt  to  bank  of  which  they  were  stockholders,  transfer  was 
void,  under  Bankruptcy  Act,  §  67e ;  Crandall  v.  Coats,  133  Fed.  969, 
where  sureties  on  obligations  of  bankrupt  obtained  transfer  of  property 
from  him  in  consideration  of  payment  of  "debts  which  they  had  secured, 
and  they  executed  new  obligations  to  creditors,  conveyance  was  prefer- 
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ence ;  Rex  Buggy  Co.  v.  Hearick,  132  Fed.  311,  65  C.  C.  A.  676,  insolvent 
merchant  who,  within  four  months  of  involuntary  bankruptcy,  pays  cer- 
tain creditors  in  full  and  refuses  others,  commits  act  of  bankruptcy 
within  Bankruptcy  Act,  §  3a,  cl.  2 ;  In  re  Gilbert,  112  Fed.  955,  holding 
presumption  of  intent  to  prefer  slight  transfer  comprising  small  portion 
of  debtor's  property;  In  re  Bloch,  109  Fed.  792,  793,  48  C.  C.  A.  650, 
holding  court  erred  instructing  rebutting  evidence  no  avail,  if  at  date 
of  actual  insolvency  bankrupt  paid  a  considerable  debt;  In  re  Eggert, 
102  Fed.  739,  43  C.  C.  A.  1,  refusing  to  review  finding  that  creditor  had 
not  reasonable  ground  to  believe  debtor  insolvent  when  security  re- 
ceived; In  re  Emslie,  98  Fed.  720,  722,  dissolving  mechanic's  lien  filed 
two  or  more  months  after  work  completed  but  within  four  months  after 
debtor  adjudged  bankrupt;  Lampkin  v.  People's  Nat.  Bank,  98  Mo. 
App.  240,  71  S.  W.  716,  holding  evidence  sufficient  to  show  reasonable 
cause  to  believe  preference  intended;  Rochford  v.  Barrett,  22  S.  D. 
87,  115  N.  W.  524,  holding  fraudulent  intent  in  obtaining  notes  was  in- 
ferable from  acts  of  agents  procuring  same;  dissenting  opinion  in  Jas. 
Clark  Co.  v.  Colton,  91  Md.  242,  46  Atl.  401,  court  holding  directors 
chargeable  with  knowledge  of  bank 's  insolvency,  fact  ascertainable  from 
examination  of  books;  In  re  Rome  Planing  Mill,  96  Fed.  814,  following 
rule;  principle  applied  in  Wager  v.  Hall,  16  Wall.  602,  21  L.  Ed.  506, 
holding  that  where  a  creditor,  whose  claim  was  overdue  two  years  and 
who  had  pressed  for  payment  without  effect  and  who  obtained  a  mort- 
gage on  nearly  all  of  the  debtor's  real  estate  a  few  days  before  in- 
solvency petition  presented,  the  deed  was  prima  facie  evidence  that  a 
preference  was  intended;  Catlin  v.  Hoffman,  2  Sawy.  492,  -Fed.  Cas. 
2521,  holding  that  a  lien  of  a  judgment  acquired  in  contravention  of  the 
act  was  void  though  the  judgment  itself  might  be  valid,  and  a  deed 
made  in  consideration  of  the  judgment  would  be  void;  Corbett  v.  Wood- 
ward, 5  Sawy.  413,  Fed.  Cas.  3223,  holding  that  where  there  was  no 
doubt  about  the  insolvency  of  a  corporation  executing  a  note  and  mort- 
gage to  a  creditor  and  the  money  was  applied  on  the  creditor's  claim, 
the  reasonable  inference  was  that  it  was  made  with  a  view  to  prefer 
the  creditor  and  it  would  be  void ;  In  re  Hapgood,  2  Low.  202,  Fed.  Cas. 
6044,  holding  that  if  the  presumption  of  preference  arising  from  pay- 
ment by  an  insolvent  to  a  creditor  with  knowledge  was  to  be  held  con- 
clusive, it  must  be  a  payment  in  full  or  of  a  larger  proportion  than  other 
creditors  would  have,  but  a  payment  of  a  percentage  not  in  excess  of 
what  other  creditors  would  get  is  not  a  preference;  Alderdice  v.  State 
Bank,  1  Hughes,  56,  59,  Fed.  Cas.  154,  holding  a  deed  given  to  a  creditor 
bank  by  a  debtor  to  secure  a  large  overdraft,  obtained  by  collusion 
with  the  bank  teller,  was  an  undue  preference ;  In  re  Forsyth,  7  N.  B.  R. 
176,  9  Fed.  Cas.  466,  holding  that  where  the  evidence  showed  a  debtor 
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• 
to  have  been  insolvent  at  and  after  a  certain  date,  payments  made  there- 
after to  a  creditor  constituted  an  undue  preference  and  must  be  ac- 
counted for  to  the  assignee  in  insolvency;  In  re  Seeley,  19  N.  B.  R. 
1,  21  Fed.  Cas.  1010,  that  a  voluntary  assignment  to  a  trustee  with  a  < 
view  to  a  voluntary  petition  in  insolvency  and  intent  to  secure  the 
property  from  attachment  meanwhile,  might  be  held  fraudulent;  Sto- 
baugh  v.  Mills,  8  N.  B.  R.  364,  23  Fed.  Cas.  Ill,  holding  that  where  no 
proof  was  offered  by  the  debtor  to  show  his  solvency  and  it  was  evident 
that  an  assignment  was  made  out  of  the  ordinary  course  of  the  bank- 
rupt's business  it  was  a  prima  facie  case  of  fraud  under  the  act;  War- 
ren v.  Delaware  etc.  R.  R.  Co.,  7  N.  B.  R.  455,  29  Fed.  Cas.  272,  holding 
that  the  suffering  of  judgments,  executions  and  levies  by  the  chief  offi- 
cers of  a  corporation,  with  knowledge  that  the  corporation  was  insolvent, 
must  be  held  to  constitute  undue  preference ;  In  re  Nathan,  92  Fed.  593, 
holding  that  under  the  act  of  1898,  as  well  as  under  former  acts,  a  sale 
or  other  disposition  out  of  the  usual  course  of  business  of  all  of  a 
debtor's  stock  in  trade  to  a  person  who  knows  the  seller's  insolvency 
is  prima  facie  evidence  that  the  sale  was  fraudulent;  Riley  v.  Carter, 
76  Md.  607,  35  Am.  St.  Rep.  456,  19  L.  R.  A.  498,  25  Atl.  672,  holding 
that  creditors  of  an  insolvent  should  be  allowed  to  select  the  permanent 
trustee;  Parsons  v.  Topliff,  119  Mass.  249,  holding  that  if  the  plaintiff 
proved  the  transfer  to  defendant  was  not  made  in  the  usual  and  ordi- 
nary course  of  business,  it  would  be  prima  facie  evidence  of  fraud,  but 
the  burden  of  proof  would  not  be  changed ;  In  re  Howes,  38  Minn.  404. 
38  N.  W.  105,  holding  that  a  transfer  by  an  insolvent  of  a  large  amount 
of  property  to  pay  one  creditor  in  full  could  not  well  be  otherwise  than 
preferential  in  its  nature. 

Distinguished  in  In  re  Kerlin,  209  Fed.  44,  126  C.  C.  A.  184,  holding 
payment  of  bankrupt's  note  by  another  was  substitution  of  creditors, 
and  not  transfer  to  creditor  with  intent  to  prefer. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  R.  A.  650. 

Preferred  creditor  will  he  charged  with  reasonable  cause  to  believe 
Ids  debtor  Insolvent,  when  such  a  state  of  facts  is  brought  to  creditor's 
notice  in  respect  to  affairs  and  pecuniary  condition  of  bankrupt  as  would 
lead  prudent  business  men  to  conclusion  that  debtor  could  not  meet  his 
obligations  as  they  matured  in  ordinary  course  of  business. 

Approved  in  Grant  v.  National  Bank,  232  Fed.  212,  upholding  find" 
that  judgment  by  confession  was  recovered  with  knowledge  that  it  con- 
stituted preference;  Healy  v.  Wehrung,  229  Fed.  690,  holding  under 
evidence  that  preferred  creditor  initiated  transaction  by  which  he  re- 
ceived preference  for  that  purpose ;  In  re  Harrisson  Bros.,  202  Fed.  250, 
holding  transfer  by  bankrupt  amounted  to  preference;  In  re  Wolf  Co., 
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164  Fed.  456,  holding  creditor  receiving  preference  not  chargeable  with 
knowledge  of  insolvency  when  facts  could  only  be  learned  from  inac- 
cessible sources;  Wright  v.  Sampter,  152  Fed.  198,  holding  where  creditor 
received  payment  without  request  from  bankrupt  firm,  and  without  sus- 
picion of  bankruptcy,  no  preference  was  effected;  Hewitt  v.  Boston 
Straw  Board  Co.,  214  Mass.  264,  101  N.  E.  425,  holding  creditor  accept- 
ing preference  chargeable  with  knowledge  of  insolvency  inferable  from 
circumstances  of  payment;  Rosenfeld  v.  Siegfried,  91  Mo.  App.  184, 
sustaining  charge  directing  verdict  for  plaintiff  if  evidence  established 
that  defendant  had  knowledge  of  insolvency;  Pepperdine  v.  National 
Exchange  Bank,  84  Mo.  App.  242,  holding  creditor's  knowledge  that 
debtor  insolvent  furnishes  foundation  to  believe  that  unlawful  preference 
intended ;  Wilson  v.  Taylor,  154  N.  C.  218,  70  S.  E.  289,  and  Patter- 
son v.  Baker  Grocery  Co.,  73  Or.  439,  144  Pac.  675,  both  holding  circum- 
stances gave  notice  of  debtor's  insolvency  to  creditor  receiving  prefer- 
ence ;  Sirrine  v.  Stover-Marshall  Co.,  64  S.  C.  459,  42  S.  E.  432,  holding 
payment  not  a  preference  where  creditor  had  not  reasonable  cause  to 
believe  preference  intended ;  Buchanan  v.  Smith,  16  Wall.  308,  21  L.  Ed. 
287,  holding  that  judgment  creditors  issuing  executions  on  judgments 
obtained  on  long  overdue  demands  against  a  debtor  who  had  been  re- 
peatedly pressed  and  failed  to  pay  must  be  held  to  have  had  reasonable 
cause  of  belief  that  debtor  was  insolvent;  Wager  v.  Hall,  16  Wall.  601, 
21  L.  Ed.  506,  holding  that  in  the  case  at  bar  the  preferred  creditor  had 
actual  knowledge  that  the  insolvent  was  unable  to  meet  his  obligations, 
but  that  actual  knowledge  was  not  necessary;  Merchants1  Nat.  Bank  v. 
Cook,  95  U.  S.  346,  24  L.  Ed.  414,  holding  that  when  a  bank,  immediately 
on  receipt  from  a  debtor  of  a  clearing-house  check,  deposited  as  col- 
lateral, presented  it  for  payment  contrary  to  custom,  they  must  be  held 
to  have  had  reasonable  cause  to  believe  the  creditor  insolvent;  Burpee 
v.  First  Nat.  Bank,  5  Biss.  409,  Fed.  Cas.  2185,  holding  a  mortgage  void 
when  the  acts  known  to  the  mortgagee  were  sufficient  to  put  them  on 
inquiry  and  they  were  then  chargeable  with  the  knowledge  which  an  in- 
vestigation would  have  disclosed ;  Alderdice  v.  State  Bank,  1  Hughes,  57, 
Fed.  Cas.  154,  saying  the  law  does  not  require  that  the  reasonable  cause 
shall  be  perceived  by  the  beneficiary  of  a  deed  of  preference,  but  only 
that  it  shall  exist;  Singer  v.  Sloan,  11  N.  B.  R.  434,  22  Fed.  Cas.  203, 
holding  in  a  suit  to  set  aside  an  assignment  made  shortly  before  bank- 
ruptcy, on  the  ground  that  the  assignee  had  reasonable  cause  to  believe 
the  assignor  was  insolvent,  that  the  amendment  in  the  act  of  1874  re- 
quired actual  knowledge  to  render  the  deed  a  fraud  on  creditors ;  Brooke 
v.  Scoggins,  11  N.  B.  R.  264,  4  Fed.  Cas.  234,  in  charging  the  jury,  as 
the  correct  rule,  but  where  jury  found  that  a  receipt  of  wheat  by  a 
creditor  shortly  before  insolvency  was  without  reasonable  belief  of  his 
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condition;  Swan  v.  Robinson,  5  Fed.  293,  holding  that  in  considering 
the  alleged  invalidity  of  a  transfer  of  stock  the  inquiry  would  be  as  to 
reasonable  cause  of  belief  and  not  actual  knowledge  that  a  fraud  was 
intended  under  the  bankruptcy  act;   Stanley  v.   Sutherland,  54  Ind. 
350,  holding  that  creditors  could  not,  by  proceedings  in  a  State  court, 
attach  property  alleged  to  have  been  fraudulently  transferred  by  their 
debtor;  Abbott  v.  Shepard,  142  Mass.  20,  21,  6  N.  E.  829,  holding,  that 
if  certain  propositions  stated  to  a  jury  were  properly  established,  an 
inference  would  of  necessity  arise  that  the  defendants  had  reasonable 
cause  to  believe  that  the  insolvent  intended  certain  transfers  of  notes,  as 
undue  preference;  Bicknell  v.  Mellett,  160  Mass.  330,  35  N.  E.  1130, 
holding  that  actual  belief  of  the  party  was  immaterial,  the  only  matter 
for  evidence  was  what  facts  were  known ;  Qoldsworthy  v.  Roger  Will- 
iams Bank,  15  R.  I.  589,  10  Atl.  633,  holding  it  is  not  enough  that  a 
creditor  has  some  cause  to  suspect  insolvency,  he  must  have  a  knowl- 
edge of  such  facts  as  to  induce  a  reasonable  belief  that  such  is  the 
debtor's  condition ;  Wolf  v.  McGugin,  37  W.  Va.  561,  16  S.  E.  799,  hold- 
ing that  if  a  party  be  insolvent  and  means  of  knowledge  are  at  hand, 
ordinary  prudence  is  required  of  a  creditor  taking  security,  and  if  he 
fail  to  investigate,  he  is  chargeable  with  knowledge  he  might  have 
acquired. 

Any  transfer  of  an  insolvent  debtor's  property,  made  with  a  view 
to  secure  the  property  or  any  part  of  It  to  one  creditor,  and  thus  prevent 
an  equal  distribution  of  It  among  all,  Is  a  transfer  in  fraud  of  bankruptcy 
act  of  1887. 

Approved  in  Keegan  v.  Hamilton  Nat.  Bank,  163  Ind.  226,  71  N.  E.  651, 
where  corporation's  directors  borrowed  money  which  was  used  by  com- 
pany, and  thereafter,  when  it  was  insolvent,  paid  debt  with  money  bor- 
rowed on  individual  notes,  there  was  no  preference;  Jackmann  v.  Eau 
Claire  Nat.  Bank,  125  Wis.  486, 104  N.  W.  105,  giving  of  chattel  mortgage, 
within  time  limited,  by  bankrupt  to  creditor  to  secure  claim  constitutes 
preference  where  undue  advantage  over  other  creditors  is  thereby  ob- 
tained; In  re  Jacobs,  18  N.  B.  R.  48,  13  Fed.  Cas.  273,  holding  large 
payments  to  relatives  within  sixty  days  of  protest  of  debtor's  commer- 
cial paper,  fraudulent;  Mundo  v.  Shepard,  166  Mass.  330,  44  N.  E.  246, 
holding  that  where  knowledge  of  a  condition  of  insolvency  and  an  ex- 
pectation or  fear  of  stopping  payment  existed,  the  fraudulent  intent  of 
an  assignment  to  a  creditor  must  be  inferred. 

Miscellaneous.  Cited  in  McCulloch  v.  Davenport  Saving  Bank,  226 
Fed.  316,  holding  demand  and  refusal  not  conditions  to  action  by  trustee 
to  receive  property  received  from  bankrupt  as  voidable  preference; 
Goldberg  v.  Harlan,  33  Ind.  App.  475,  67  N.  E.  711,  demand  unnecessary 
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before  action  by  bankruptcy  trustee  to  recover  property  unlawfully 
transferred  by  bankrupt;  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
6072,  incidentally. 

13  Wall.  51-56,  20  L.  Ed.  531,  WHEELER  v.  HARRIS. 

Decree  of  affirmance  without  taxation  of  costs,  and  without  specifying 
sum  for  which  it  is  rendered,  is  not  a  final  decree. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Ely,  197.  U.  S.  3,  49  L.  Ed.  640, 
25  Sup.  Ct.  302,  writ  of  error  to  State  court  which  incorrectly  states 
date  of  judgment  below  may  be  dismissed  without  prejudice  to  second 
writ  correctly  giving  date ;  Norton  v.  Hood,  12  Fed.  766,  holding  that  an 
appeal  of  the  whole  case  will  not  be  entertained  when  the  decree  is 
only  final  between  some  of  the  parties  and  leaves  the  rights  of  others 
undetermined. 


13  Wall.  56-63,  20  L.  Ed.  531,  BEVANS  v.  UNITED  STATES. 

When  a  receiver  of  public  moneys  fails  to  deposit  his  collections  as 
prescribed  by  treasury  rules,  he  is  in  default  on  his  bond,  and  if  such  moneys 
are  subsequently  seized  by  public  enemy,  he  and  his  sureties  are  liable  on 
their  bond. 

Approved  in  Halliburton  v.  United  States,  13  Wall.  65,  20  L.  Ed.  534, 
where  payment  was  alleged  to  have  been  prevented  by  public  enemies, 
holding  that  it  was  an  unavailing  defense,  the  receiver  being  at  the  time 
in  default;  State  v.  Houston,  78  Ala.  585,  56  Am.  Rep.  64,  holding  that 
if  a  tax  collector  neglected  to  pay  his  collections  into  the  treasury,  as 
by  law  required,  loss  by  robbery  would  be  no  defense ;  Chowning  v.  Stan- 
field,  49  Ark.  93,  4  S.  W.  278,  holding  that  an  entryman  of  public  lands 
could  not  be  prejudiced  by  failure  of  the  receiver  to  pay  over  the  money 
received  and  for  which  under  his  bond  he  was  liable ;  Gartley  v.  People, 
24  Colo.  157,  49  Pac.  272,  holding  county  treasurer  and  sureties  on  his 
official  bond  liable  for  money  lost  by  failure  of  the  bank  of  deposit; 
State  v.  Powell,  67  Mo.  398,  29  Am.  Rep.  514,  holding  treasurer  of  school 
funds  liable  for  loss  of  money  by  failure  of  bank  of  deposit,  the  money 
not  having  been  placed  on  special  deposit. 

What  will  exonerate  treasurers  and  other  public  officials  from  pay- 
ment of  money  once  in  their  custody.    Note,  67  Am.  Dec.  367. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  527. 

Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Ann. 
Cas.  930. 

Liability  on  official  bond  for  loss  by  theft  or  bank  failure.    Note, 
22  L.  R.  A.  450. 
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Quaere,  whether  forcible  taking  of  public  money  from  possession  of 
government  officer  by  public  enemy  would  work  a  discharge  of  the  officer 
if  he  were  entirely  free  from  fault,  although  under  bond  to  pay  the  money 
to  the  government. 

Approved  in  United  States  v.  Thomas,  15  Wall.  350,  21  L.  Ed.  93, 
holding  that  if  the  receiver  is  not  a  debtor  or  defaulter  to  the  govern- 
ment and  is  prevented  paying  by  overruling  necessity,  neither  the 
obligor  nor  sureties  are  liable — as  custodian  of  the  money  he  is  a  bailee 
not  a  debtor;  United  States  v.  Bryan,  82  Fed.  293,  holding  that  the 
felonious  stealing  of  public  moneys  from  a  receiver  without  any  fault 
or  negligence  on  his  part  discharged  him  and  his  sureties  and  was  a  good 
defense  in  an  action  on  his  official  bond  (this  is  apparently  a  miscita- 
tion,  as  the  principal  case  left  the  question  undecided) ;  Livingston  v. 
Woods,  20  Mont.  98,  49  Pac.  440,  holding  that  a  city  treasurer  obliged 
by  State  law  and  city  ordinance  to  keep  the  city  funds  on  deposit  is  not 
liable  for  their  loss  by  bank  failure,  if  he  used  reasonable  care  in  select- 
ing bank;  Perley  v.  Muskegon  County,  32  Mich.  141,  20  Am.  Rep.  643, 
arguendo. 

Beceiver  of  public  moneys  under  bond  for  faithful  performance  of 
duties  is  not  an  ordinary  bailee  of  the  money  he  receives;  he  is  not  only 
bound  to  highest  degree  of  vigilance  but  to  keep  safely  moneys  which  come 
to  Ms  hands,  and  pay  it  over  promptly  as  required  by  law. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  168,  47  L.  Ed.  429,  23 
Sup.  Ct.  282,  affirming  United  States  v.  Smythe,  120  Fed.  31,  32,  affirm- 
ing Smythe  v.  United  States,  107  Fed.  379,  46  C.  C.  A.  364,  holding 
superintendent  of  mint  and  sureties  liable  for  money  lost  by  fire;  Dis- 
trict v.  Morton,  37  Iowa,  553,  holding  treasurer  of  school  board  and 
sureties  liable  on  his  official  bond  for  loss  by  burglary  of  treasurer's 
house,  and  a  receipt  given  by  his  successor  in  office  by  direction  of  the 
school  directors  was  no  discharge  of  the  liability;  Cumberland  v.  Pen- 
nell,  69  Me.  369,  31  Am.  Rep.  289,  holding  that  a  bond  for  faithful  dis- 
charge of  official  duties  involved  a  reference  to  the  common  and  statute 
law  for  a  specification  of  the  duties ;  United  States  v.  Watts,  1  N.  M. 
562,  holding  that  robbery  does  not  constitute  a  defense  to  an  action  on 
bond  of  a  receiver  of  public  moneys;  People  v.  Faulkner,  107  N.  Y. 
483, 14  K.  £.  417,  holding  that  the  loss  of  a  deposit  of  moneys  arising 
from  sales  received  by  a  surrogate  by  failure  of  bank  did  not  render 
him  or  his  sureties  liable  on  the  bond,  the  receipt  of  such  moneys  not 
being  part  of  his  official  duty  and  no  negligence  being  imputed ;  Tilling- 
hast  v.  Merrill,  151  K  T.  143,  56  Am.  St.  Rep.  616,  34  L.  B.  A.  682,  45 
.  N.  E.  377,  holding  that  a  supervisor  of  a  town  was  liable  to  make  good 
school  moneys  received  by  him  but  lost  by  insolvency  of  bank  of  deposit ; 
State  v.  Gramm,  7  Wyo.  329,  40  L.  B.  A.  698,  708,  52  Pao.  540,  552, 
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holding  that  an  officer  is  a  bailee  under  special  obligations,  but  a  State 
treasurer  who,  following  an  established  custom,  deposits  the  funds  in 
a  solvent  bank  on  a  separate  account,  is  not  liable  for  loss  from  in- 
solvency of  the  bank. 

Distinguished  in  York  County  v.  Watson,  15  S.  C.  9,  40  Am.  Rep.  678, 
holding  that  in  the  absence  of  any  State  law  imposing  a  higher  obliga- 
tion on  receivers  of  public  money  than  that  of  the  common  law,  a  county 
treasurer  was  not  liable  for  county  funds  lost  by  failure  of  the  bank 
of  deposit ;  State  v.  Copeland,  96  Tenn.#  303,  54  Am.  St  Rep.  843,  31 
L.  R.  A.  845,  34  S.  W.  428,  holding,  after  a  careful  review  of  authorities, 
that  a  public  officer  should  not  be  held  liable  for  public  funds  as  an 
insurer,  but  responsible  only  for  the  exercise  only  of  good  faith,  dili- 
gence, prudence,  caution  and  disinterested  effort  to  keep  the  fund. 

Where  there  are  no  facts  in  dispute,  it  is  not  error  to  instruct  Jury  to 
render  a  verdict  in  accordance  with  legal  effect  of  evidence. 

Dissenting  opinion  in  Lawton  v.  Carpenter,  195  Fed.  373,  115  C.  C.  A. 
264,  majority  holding  where  both  parties  moved  for  directed  verdict  on 
conflicting  evidence,  it  was  stipulation  to  submit  case  to  court,  and  on 
court  having  directed  verdict  for  plaintiff  review  on  writ  of  error  was 
limited  to  correctness  of  court's  finding  on  law;  Walburn  v.  Babbitt,  16 
Wall.  581,  21  L.  Ed.  490,  refusing  to  set  aside  a  verdict  when  there 
were  no  disputed  facts  and  no  other  result  could  be  obtained  on  a  new 
trial,  holding  the  court  could  properly  have  instructed  the  jury  to  find 
as  they  did;  Hendrick  v.  Lindsay,  93  U.  S.  147,  23  L.  Ed.  856,  holding 
it  correct  practice  in  such  case  to  instruct  the  jury  in  an  absolute  form 
what  to  find,  the  only  question  to  be  reviewed  in  such  case  was  whether 
or  not  the  court  mistook  the  legal  effect  of  the  evidence;  Phoenix  Ins. 
Co.  v.  Doster,  106  U.  S.  32,  27  L.  Ed.  66,  1  Sup.  Ct.  20,  holding  the  evi- 
dence should  never  be  withdrawn  from  the  jury  unless  of  such  a  con- 
clusive character  as  to  compel  the  court  in  the  exercise  of  a  sound  dis- 
cretion to  set  aside  a  verdict  returned  in  opposition  to  it ;  Anderson  Co. 
Commrs.  v.  Beal,  113  U.  S.  241,  28  L.  Ed.  971,  5  Sup.  Ct.  440,  holding, 
where  the  defendant  did  not  ask  to  go  to  the  jury  on  any  question  of 
fact,  it  was  no  error  to  instruct  a  verdict  for  plaintiff  when  it  would 
have  been  the  duty  of  the  court  to  set  aside  one  for  the  defendant; 
Robertson  v.  Edelhoff,  132  U.  S.  626,  33  L.  Ed.  481,  10  Sup.  Ct.  190, 
approving  the  practice  where  there  was  no  question  of  fact  for  the  jury, 
and  defendant  did  not  ask  to  go  to  the  jury;  United  States  v.  Babcock, 
3  Dill.  580,  Fed.  Cas.  14,486,  refusing  to  take  a  case  from  the  jury  where 
there  were  facts  not  undisputed  and  the  proper  inferences  to  be  drawn 
from  the  facts  were  not  so  clear  and  certain  that  the  court  could  decide 
their  effect  as  a  matter  of  law;  United  States  v.  Watts,  1  N.  M.  561, 
holding  that  instructions  to  jury  could  not  be  reviewed  on  appeal,  unless 
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the  record  contained  the  evidence — in  its  absence,  the  presumption  of 
law  is.  there  was  no  conflicting  evidence,  and  that  the  positive  instruc- 
tions were  in  accordance  with  legal  effect  of  the  evidence. 

13  Wall.  63-65,  20  I*.  Ed.  533,  HAXJJBUBTON  V.  UNITED  STATES. 

When  a  receiver  of  public  moneys  fails  to  deposit  his  collections  as 
prescribed  by  treasury  rules,  he  is  in  default  on  his  bond,  and  if  such  moneys 
ire  subsequently  seised  by  public  enemy  he  and  his  sureties  are  liable. 

Approved  in  Mecklenburg  County  v.  Beales,  111  Va.  697,  36  L.  R.  A. 
(N.  S.)  285,  69  S.  E.  1035,  holding  county  treasurer  liable  on  his  bond 
for  moneys  lost  by  failure  of  depository ;  State  v.  Houston,  78  Ala.  585, 
56  Am.  Rep.  64,  holding  that  if  a  tax  collector  failed  to  pay  his  collec- 
tions into  the  treasury  as  required  by  law,  loss  by  robbery  would  be  no 
defense;  Chowning  v.  Stanfield,  49  Ark.  93,  4  S.  W.  278,  holding  that 
an  entryman  of  public  lands  cannot  be  prejudiced  by  failure  of  the 
receiver  to  pay  over  the  money  received  and  for  which,  under  his  bond, 
he  was  liable ;  Perley  v.  County  of  Muskegon,  32  Mich.  141,  20  Am.  Rep. 
643,  holding  that  the  bond  should  be  made  the  measure  of  official  duty 
instead  of  an  independent  contract ;  United  States  v.  Watts,  1  N.  M.  562, 
holding  that  robbery  does  not  constitute  a  defense  to  an  action  on  the 
bond  of  a  receiver  of  public  moneys. 

Liability  of  public  officer  for  loss  of  public  money.    Note,  17  Ann. 
Gas.  930. 

No  setoff  may  be  allowed  in  suit  by  United  States  unless  it  has  been 
presented  to  accounting  officers  of  treasury  and  by  them  disallowed,  unless 
at  the  trial  claimant  was  in  possession  of  vouchers  not  before  in  their  power 
to  procure. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431,  23 
Sup.  Ct.  285,  refusing  to  deduct  one  thousand  one  hundred  and  eighty- 
two  dollars  for  charred  notes,  no  previous  application  to  proper  officers 
from  allowance;  Western  Union  R.  R.  Co.  v.  United  States,  101  U.  S. 
549,  25  L.  Ed.  1069,  rejecting  a  claim  notwithstanding  its  apparent 
equity  because  not  presented  to  the  treasury  and  disallowed;  United 
States  v.  Wade,  75  Fed.  267,  holding  that  a  claimant  of  setoff  could 
only  be  heard  in  the  suit  on  the  ground  that  he  has  then  vouchers  which 
he  could  not  before  produce  or  procure;  Yates  v.  United  States,  90  Fed. 
59,  32  C.  C.  A.  507,  and  United  States  v.  Patterson,  91  Fed.  856,  to  same 
effect;  United  States  v.  Howland,  1  N.  M.  552,  disallowing  setoff  for 
rent  claimed  by  defaulting  postmaster. 

13  WalL  66-68,  20  L.  Ed.  484,  BICE  v.  HOUSTON. 

Executors  or  administrators  may  sue  in  Circuit  Court  if  they  are  citi- 
zens of  a  different  State  from  party  sued,  on  the  ground  that  they  are  real 
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parties  in  interest;  it  makes  no  difference  that  decedent  was  citizen  of 
same  State  with  defendant. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  361,  53  L.  Ed.  227,  29  Sup. 
Ct.  92,  holding  Circuit  Court  had  jurisdiction  of  suit  by  citizen  of  an- 
other State  against  administrator  to  enforce  lien  on  distributive  share 
of  heir  of  defendants'  intestate,  though  heir  was  resident  of  same  State 
as  defendant;  Laubscher  v.  Fay,  197  Fed.  880,  and  Memphis  St.  Ry. 
Co.  v.  Bobo,  232  Fed.  710,  both  holding  nonresident  administrator  of 
one  killed  in  State  could  .sue  for  death  in  Federal  court ;  Monmouth  Inv. 
Co.  v.  Means,  151  Fed.  165,  80  C.  C.  A.  527,  holding  nonresident  co- 
executor  could  sue  in  Federal  court  though  another  executor  resided  in 
State;  Wiemer  v.  Louisville  Water  Co.,    130  Fed.  245,  fact  that  com- 
plainant moved  to  another  State  to  acquire  right  to  sue  in  Federal  court 
does  not  defeat  jurisdiction  if  there  was  bona  fide  intention  to  acquire 
new  citizenship;  M'Duffie  v.  Montgomery,  128  Fed.  107,  holding  Illinois 
statute  requiring  administrator  to  be  resident  does  not  make  adminis- 
trator appointed  resident  of  Illinois  for  Federal  jurisdiction;  Sheltman 
v.  Taylor's  Committee,  116  Va.  763,  82  S.  E.  698,  holding  residence  of 
committee  governed  place  of  action  against  lunatic;  New  Orleans  v. 
Gaines,  138  U.  S.  607,  84  L.  Ed.  1106, 11  Sup.  Ct.  431,  holding  that  repre- 
sentatives may  stand  on  their  own  citizenship  in  the  Federal  courts, 
but  when  a  State  or  its  Governor  is  mere  nominal  party  in  a  suit  on  a 
sheriff's  or  administrator's  bond  the  rule  does  not  apply;  Davies  v. 
Lathrop,  20  Blatchf.  404,  12  Fed.  358,  holding  the  Federal  court  had 
jurisdiction  of  a  suit  by  citizens  of  New  York  against  receiver  of  rail- 
road property  appointed  by  same  State,  the  receiver  being  a  citizen  of 
New  Jersey;  Goodnow  v.  Grayson,  5  McCrary,  20,  15  Fed.  4,  Federal 
jurisdiction  over  administrators  and  executors  depends  on  their  citizen- 
ship, not  on  that  of  decedent,  creditors,  legatees  or  other  beneficiaries; 
Harper  v.  Norfolk  etc.  R.  R.  Co.,  36  Fed.  104,  and  Popp  v.  Cincinnati 
etc.  Ry.  Co.,  96  Fed.  467,  holding  suit  by  administrator  for  damages  for 
causing  death  of  an  intestate  might  be  brought  in  Federal  court  where 
administrator  and  defendant  were  citizens  of  different  States;  Farlow 
v.  Lea,  8  Fed.  Cas.  1018,  holding  that  a  receiver  having  stated  his  non- 
citizenship  can  sue  in  the  Federal  court  a  defendant  who  is  a  citizen  of 
same  State  as  that  of  the  company  of  which  plaintiff  is  receiver;  Goff 
v.  Norfolk  etc.  R.  R.  Co.,  36  Fed.  301,  to  same  effect,  holding  also  that 
an  administrator,  appointed  in  place  of  one  who,  by  reason  of  citizen- 
ship, could  not  have  sued  in  Federal  courts,  was  not  thereby  deprived 
of  his  right  to  sue  there;  Semmes  v.  Whitney,  50  Fed.  666,  affirming 
jurisdiction  of  suit  by  an  attorney  against  a  nonresident  administrator 
to  recover  fee  for  services  performed  notwithstanding  State  laws  giv- 
ing sole  jurisdiction  to  the  probate  court;  Wade  v.  Sewell,  56  Fed.  131, 
holding  that  in  a  suit  to  free  real  estate  from  the  lien  of  a  judgment. 
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the  title  to  which  was  in  an  administrator,  jurisdiction  was  determined 
by  his  citizenship,  not  by  that  of  the  beneficiaries;  Augusta  v.  Kimball, 
91  Me.  608,  41  L.  R.  A.  477,  40  Atl.  668,  holding  that  where  property 
of  a  decedent  was  vested  in  nonresident  trustees  and  removed  from  the 
State,  it  could  not  be  directly  taxed  in  State  from  which  it  was  removed, 
although  the  trustees  had  qualified  in  last-mentioned  State;  Miller  v. 
Sunde,  1  N.  D.  4,  44  N.  W.  302,  holding  that  it  is  the  personal  citizen- 
ship of  an  administrator  which  determines  the  question  of  diverse  citi- 
zenship on  which  the  Federal  jurisdiction  depends. 

Administrator  need  not  be  citizen  of  same  State  as  decedent,  and  one 
duly  appointed  may  become  citizen  of  another  State  and  thereafter  sue 
in  Federal  courts. 

Approved  in  Shirk  v.  La  Fayette,  52  Fed.  858,  holding  that  a  trustee 
appointed  by  court  of  another  State  may  maintain  action  in  the  Federal 
courts  for  damages  to  property  in  State  of  which  he  is  trustee. 

Right  of  alien  or  nonresident  to  act  as  executor  or  administrator. 
Note,  3  Ann.  Caa.  988. 

Nonresident's  right   to  act  as  executor  or  administrator.    Note, 
L.  R.  A.  (N.  S.)  346,  350. 

13  Wall.  68-72,  20  It.  Ed.  513,  CURTIS  v.  WHITNEY. 
Statute  is  not  void  merely  because  it  is  retrospective. 
Approved  in  New  Orleans  v.  New  Orleans  etc.  R.  R.  Co.,  35  La.  Ann. 
682,  holding  that  those  laws  only  can  be  considered  as  retroactive  and 
therefore  unconstitutional  which  impair  the  obligations  of  contracts,  or 
affect  vested  rights,  or  are  in  the  nature  of  ex  post  facto  laws ;  McLure 
v.  Melton,  24  S.  C.  570,  58  Am.  Rep.  278,  holding  that  a  statute  pre- 
scribing the  order  in  which  the  debts  of  a  decedent  are  to  be  paid  does 
not  affect  rights  under  contracts  of  which  the  right  of  priority  forms 
no  part;  dissenting  opinion  in  Fitzpatrick  v.  Boylan,  57  N.  Y.  434,  444, 
majority  holding  mechanic's  lien  law  prospective  only. 

Statute  which  affects  value  of  a  contract  does  not  necessarily  Impair 
its  obligation.  So  long  as  obligation  of  performance  remains  in  force, 
legislation  which  may  retroact  on  previous  contracts  and  enhance  cost 
and  difficulty  of  performance  or  diminish  value  of  such  performance  to 
other  $arty,  is  constitutional. 

Approved  in  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  36,  50  L.  Ed. 
360,  26  Sup.  Ct.  224,  establishment  of  municipal  waterworks  does  not 
impair  obligation  of  agreement  by  city  to  give  exclusive  franchise  for 
thirty  years;  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  187  U.  S.  615, 
47  L.  Ed.  332,  23  Sup.  Ct.  207,  upholding  State  statute  requiring  foreign 
corporations  to  file  copy  of  charter  with  Secretary  of  State  and  pay 
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small  fee;  New  Orleans  Water  Works  Co.  v.  Louisiana,  185  U.  S.  352, 
46  L.  Ed.  944,  22  Sup.  Ct.  697,  upholding  State's  power  to  forfeit  corpo- 
ration's charter  for  abuse  of  privilege;  Seattle  Electric  Co.  v.  Seattle 
etc.  Ry.  Co.,  185  Fed.  371,  107  C.  C.  A.  421,  upholding  franchise  to  con- 
struct railway  on  street  occupied  by  another  railway  under  former  fran- 
chise when  former  franchise  was  not  exclusive;  Madera  Waterworks  v. 
City  of  Madera,  185  Fed.  294,  holding  rights  of  water  company  under 
franchise  not  violated  by  construction  of  water  system  by  city;  Boggs> 
v.  Ganeard,  148  Cal.  721,  84  Pac.  199,  upholding  Stats.  1903,  p.  67, 
amending  Pol.  Code,  §  3443,  and  providing  additional  method  of  con- 
testing right  to  purchase  public  land,  as  applied  to  application  made 
and  certificate  issued  prior  to  act ;  Atwood  v.  Buckingham,  78  Conn.  427, 
62  Atl.  618,  upholding  Pub.  Acts  1905,  p.  413,  relating  to  amount  re- 
coverable in  actions  pending  to  recover  against  administrator  for  failure 
to  file  inventory;  State  v.  Pullman,  75  Kan.  670,  90  Pac.  321,  holding 
statute  requiring  foreign  corporation  doing  business  in  State  to  pay 
charter  fees  did  not  impair  obligation  of  existing  contracts  of  such  cor- 
porations with  railroads  of  State;  Miners'  etc.  Bank  v.  Snyder,  100  Md. 
65,  108  Am*  St.  Rep.  890,  68  L.  R.  A.  812,  59  Atl.  708,  upholding  Acts 
1904,  p.  597,  substituting  remedy  by  bill  in  equity  in  behalf  of  all  cred- 
itors against  all  stockholders,  as  applied  to  one  who  has  sued  indi- 
vidually under  old  law  but  has  not  obtained  judgment;  Hamilton  Gas 
Light  Co.  v.  Hamilton  City,  146  U.  S.  268,  86  L.  Ed.  968,  13  Sup.  Ct.  93, 
holding  that  section  2486,  Revised  Statutes  of  Ohio,  empowering  muni- 
cipalities to  erect  or  purchase  gas-works,  did  not  impair  the  obligation 
of  the  contract  between  the  city  and  the  company  supplying  gas;  Gris- 
wold  v.  Bragg,  18  Blatchf .  208,  48  Fed.  522,  48  Conn.  582,  holding  stat- 
ute of  Connecticut  forbidding  entry  of  final  judgment 'in  ejectment 
before  value  of  improvements  made  in  good  faith  is  ascertained  and 
paid  for,  valid  as  merely  abridging  the  right  of  immediate  possession 
and  enjoyment  of  the  property  recovered;  Westerly  Water  Works  Co. 
v.  Town  of  Westerly,  80  Fed.  623,  holding  that  the  laws  of  Rhode  Island 
do  not  authorize  a  municipality  to  grant  exclusive  rights  of  laying 
water-pipes  in  a  town  so  as  to  bar  the  right  of  the  municipality  to  erect 
its  own  waterworks;  Price  v.  St.  Louis  etc.  Ins.  Co.,  3  Mo.  App.  267, 
sustaining  validity  of  section  41  of  Act  of  1861,  for  the  regulation  of 
life  insurance  companies  as  applied  to  then  existing  companies;  State 
v.  Bank  of  Tennessee,  3  Baxt.  405,  holding  that  act  of  1865  repealing 
section  2807  of  the  code,  giving  a  right  of  action  against  the  State, 
affected  only  the  remedy  of  creditors  of  the  State  and  was  constitu- 
tional;  dissenting  opinion  in  Bettman  v.  Cowley,  19  Wash.   223,    40 
L.  R.  A.  822,  53  Pac.  59,  majority  holding  act  forbidding  extension  of 
judgments  beyond  six  years  from  entry,  void  as  to  existing  judgments; 
North  Springs  Water  Co.  v.  Tacoma,  21  Wash.  517,  58  Pac.  778,  city  is 
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not  estopped  by  its  franchise  to  one  water  company  to  franchise  an- 
other; Rauen  v.  Prudential  Ins.  Co.,  129  Iowa,  731,  106  N.  W.  200 
arguendo. 

Distinguished  in  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319,  holding 
that  an  act  extending  the  time  for  redeeming  mortgages  and  imposing 
conditions  on  the  appointment  of  a  receiver  and  directing  the  applica- 
tion of  the  income,  if  intended  to  apply  to  prior  mortgages,  would  be 
void  as  depriving  the  mortgagee  of  his  rights.  This  case  was  reversed 
on  rehearing  of  Beverly  v.  Barnitz,  55  Kan.  491,  31  L.  B.  A.  82,  42  Pac. 
728. 

Retrospective  statutes.    Note,  12  Am.  St.  Rep.  174. 

Retrospective  rights.    Note,  10  Am.  Dec.  135. 

Constitutionality  of  recording  acts  with  respect  to  pre-existing  in- 
struments.   Note,  5  Ann,  Gas.  259. 

Statute  which  requires  notice  to  he  given  to  party  in  possession  of 
property  sold  at  a  tax  sale  hef ore  deed  is  applied  for,  though  retroactive, 
is  not  unconstitutional;  right  of  legislature  to  frame  rules  by  which  right 
of  redemption  may  be  rendered  effectual,  cannot  be  questioned. 

Approved  in  Starks  v.  Sawyer,  56  Fla.  600,  47  South.  514;  Clark-Ray- 
Johnson  Co.  v.  Williford,  62   Fla.  459,  56    South.  940,    and  Kelly  v. 
Gwatkin,  108  Va.  12,  60  S.  E.  752,  all  following  rule ;  Reitler  v.  Harris, 
223  U.  S.  442,  Ann.  Gas.  19130,  1138,  56  L.  Ed.  500,  32  Sup.  Ct.  250, 
holding  statute  making  default  entries  of  forfeiture  of  school  lands  prima 
facie  evidence  of  validity  of  forfeiture  proceedings  did  not  impair  obliga- 
tion of  contract;  Lamb  v.  Powder  River  Live  Stock  Co.,  132  Fed.  438, 
67  L.  R.  A.  558,  65  C.  C.  A.  570,  Colo.  Sess.  Laws  1895,  p.  239,  changing 
limitation  of  actions  on  foreign  judgments  is  void  as  to  foreign  judg- 
ment rendered  prior  to  its  passage;  Rice  v.  Rock,  26  Idaho,  557,  144 
Pac.  788,   holding   amendment  of   statute   requiring  giving   notice   to 
owner  of  issuance  of  certificate  of  tax  sale  did  not  impair  obligation 
of  contract;  Weller  v.  Wheelock,  155  Mich.  701,  710,  118  N.  W.  610,  613, 
holding  statute  requiring  notice  to  owners  of  any  and  all  interests  in 
land  that  land  has  been  sold  for  taxes  and  payment  for  redemption 
may  be  made  to  register  as  well  as  purchaser  did  not  impair  obligation 
of  contract  as  to  tax  deeds  already  issued ;  State  v.  National  Bond  etc. 
Co.,  105  Minn.  431,  21  L.  R.  A.  (N.  S.)  157,  117  N.  W.  784,  holding  stat- 
ute limiting  time  for  giving  notice  by  purchaser  of  expiration  of  period 
of  redemption  from  tax  certificate  did  not  impair  obligation  of  contract ; 
Security  Sav.  etc.  Co.  v.  Donnell,  81  Mo.  App.  151,  upholding  charter 
amendment  providing  notice  of  suit  to  keep  alive  lien  be  filed  with 
treasurer  instead  of  public  works;  Clark  Implement  Co.  v.  Wadden,  34 
S.  D.  555,  149  N.  W.  425,  holding  statute  requiring  purchaser  on  fore- 
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closure  to  give  notice  to  those  entitled  to  redeem  did  not  impair  obliga- 
tion of  contract;  Smith  &  Marsh  v.  Northern  Neck  etc.  Fire  Assn., 
112  Va.  196,  38  L.  R.  A.  (N.  S.)  1016,  70  S.  E.  484,  holding  statute  pro- 
viding no  provision  of  insurance  policy  could  limit  time  to  sue  to  less 
than  one  year  did  not  impair  obligation  of  existing  policy  requiring 
suit  in  six  months ;  Harrison  v.  Thomas,  103  Va.  335,  49  S.  E.  486,  under 
Acts  1901,  p.  779,  four  months'  notice  required  therein  to  be  given  by 
purchaser  at  tax  sale  need  not  be  given  where  two  years  for  redemption 
expired  before  act  took  effect;  Oshkosh  Water  Works  Co.  v.  Oshkosh, 
109  Wis.  218,  85  N.  W.  380,  holding  contract  not  impaired,  remedy  en- 
forcing made  dependent  upon  presentation  to  council;  in  the  following 
the  constitutionality  of  statutes  is  affirmed ,  Barrett  v.  Holmes,  102  U.  S. 
657,  26  L.  Ed.  293,  as  to  Iowa  statute  of  limitations  as  applied  to  bar  of 
claims  under  tax  deeds  when  possession  is  not  sued  for  or  taken  within 
five  years  from  deed;  Vance  v.  Vance,  108  U.  S.  518,  520,  27  L.  Ed. 
810,  811,  2  Sup.  Ct.  857,  859,  as  to  provision  in  Constitution  of  Louisiana 
requiring  record  of  tacit  mortgages;  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  755,  30  L.  Ed.  828,  7  Sup.  Ct.  761,  as  to  statute  of  Rhode 
Island  modifying  the  remedy  and  rules  of  evidence  for  enforcing  the 
liability  of  stockholders  for  the  debts  of  the  corporation;  Coulter  v. 
Stafford,  56  Fed.  566,  6  C.  C.  A.  18,  as  to  a  statute  of  Washington  of 
1886  to  same  purport  as  that  in  principal  case;  Oullahan  v.  Sweeney, 
79  Cal.  539,  12  Am.  St.  Rep.  173,  21  Pac.  961,  to  same  effect  similar 
statute;  Beverly  v.  Barnitz,  55  Kan.  472,  474,  49  Am.  St.  Rep.  262,  264, 
3  L.  R.  A.  76,  77,  42  Pac.  727,  728,  holding  that  the  mortgage  redemption 
of  law  of  1893  affected  only  the  remedy  in  extending  the  period  of  re- 
demption and  was,  therefore,  not  unconstitutional;  State  v.  Gilliam,  18 
Mont.  99,  31  L.  R.  A.  723,  44  Pac.  396,  holding  section  1235  of  the  Code 
of  Civil  Procedure,  extending  the  time  for  redeeming  mortgages,  does 
not  impair  the  obligation  of  the  contract  between  prior  mortgagor  and 
mortgagee;  Miles  v.  King,  5  S.  C.  152,  155,  holding  statute  requiring 
recording  of  all  mortgages,  the  records  of  which  had  been  destroyed,  or 
else  to  be  null  and  void,  was  a  constitutional  and  valid  law;  Herri ck 
v.  Niesz,  16  Wash.  78,  47  Pac.  415,  as  to  statute  requiring  holders  of 
tax  certificates  to  give  notice  of  application  for  deed.  In  the  following 
cases  statutes  have  been  held  unconstitutional  as  applied  to  prior  con- 
tracts; Marx  v.  Harthorn,  12  Sawy.  377,  30  Fed.  587,  as  to  statute  of 
California  of  February  21,  1887,  making  a  tax  deed  prima  facie  evi- 
dence of  title  instead  of  conclusive,  because  it  opened  a  purchaser's  title 
to  proof  of  defects  in  the  prior  proceedings  when  he  purchased  on  the 
faith  of  a  statute  which  declared  his  deed  conclusive  evidence;  State 
v.  McPeak,  31  Neb.  143,  47  N.  W.  692,  as  to  statute  of  1883  applicable 
to  existing  leases  of  school  lands  granted  under  law  of  1879  and  attempt- 
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ing  to  deprive  the  lessee  of  his  right  to  select  an  appraiser  by  whom 
the  rent  was  to  be  fixed  periodically  as  provided  by  former  statute. 

Distinguished  in  Johnson  v.  Taylor,  150  Gal.  207,  119  Am.  St.  Rep. 
181,  10  L.  E,  A.  (N.  S.)  818,  88  Pac.  906,  holding  statute  dispensing 
with  notice  of  intention  of  State  to  apply  for  tax  deed  void  as  to  sales 
previously  made. 

Applicability  to  past  tax  sales  of  statute  eliminating  or  requiring 
notice  of  expiration  of  redemption.  Note,  10  L.  R.  A.  (N.  8.) 
819. 

IS  Will.  72-91,  20  I*  Ed.  486,  JOHNSON  v.  TOWSLEY. 

Decision  of  State  court  against  validity  of  title  founded  on  patent 
from  United  States  and  on  acts  of  Congress  is  within  section  2  of  Judiciary 
Act  of  1887,  and  subject  to  review  by  Supreme  Court. 

Approved  in  Baldwin  v.  Stark,  107  U.  S.  464,  27  L.  Ed.  526,  2  Sup.  Ct. 
473,  sustaining  jurisdiction  of  an  appeal  from  State  court  decision 
refusing  to  decree  a  patentee  to  be  a  trustee  for  one  claiming  a  prior 
entry  of  pre-emption. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  582. 

By  act  of  1836  the  executive  duties  of  survey  and  sale  of  public  lands 
and  issue  of  patents  were  made  subject  to  supervision  and  control  of  com- 
missioner of  general  land  office  under  direction  of  President. 

Approved  in  Missouri  etc.  fty.  Co.  v.  Pratt,  64  Kan.  121,  67  Pac.  465, 
sustaining  decision  of  Land  Department  in  contested  case  involving 
rights  to  public  domain ;  Vantongeren  v.  Heffernan,  5  Dak.  199,  38  N.  W. 
61,  arguendo,  that  the  acts  of  the  receiver  in  issuing  a  receipt  were  sub- 
ject to  review  in  the  land  office;  Caldwell  v.  Bush,  6  Wyo.  353,  45  Pac. 
489,  holding  that  the  commissioner  of  the  land  office  had  full  power  to 
cancel  an  entry  of  desert  land  after  issue  of  final  certificate  in  the  case 
of  fraud. 

When  law  has  confided  to  special  tribunal  authority  to  hear  and  de- 
termine certain  matters  arising  in  course  of  its  duties,  decision  of  that 
tribunal  within  scope  of  its  authority  is  conclusive  upon  all  others.  The 
sction  of  the  land  office  in  Issuing  a  patent  for  public  land  is  conclusive 
of  the  legal  title. 

Approved  in  Johnson  v.  Riddle,  240  U.  S.  474,  60  L.  Ed.  756,  36  Sup. 
Ct.  395,  holding  under  provisions'  of  Atoka  agreement  findings  of  town- 
site  commission  in  approving  and  disposing  of  lots  were  final ;  Whitcomb 
v.  White,  214  U.  S.  16,  53  L.  Ed.  891,  29  Sup.  Ct.  599,  holding  finding 
of  Land  Department  resting  chiefly  on  priority  of  equitable  rights  was 
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conclusive  on  Supreme  Court;  Love  v.  Flahive,  205  U.  S.  198,  51  L.  Ed. 
770,  27  Sup.  Ct.  486,  holding  findings  of  Land  Department  in  contest 
over  homestead  entry  as  to  sale  and  as  to  land  sold  were  conclusive; 
United  States  v.  Bush,  233  Fed.  810,  enjoining  trespasser  on  lands  in 
national  forest  where  answer  set  up  defendant  had  been  refused  patent 
arbitrarily  and  illegally  on  false  testimony  before  Land  Department; 
McGoldrick  Lumber  Co.  v.  Kinsolving,  221  Fed.  827,  137. C.  C.  A.  377, 
holding  findings  and  decisions  of  Land  Department  as  to  matters  of 
fact  pertaining  to  applications,  entries  and  ^proofs  were  conclusive; 
Richards  v.  Meissner,  163  Fed.  961,  holding  decision  of  patent  office  in 
interference  proceedings  as  to  priority  was  controlling  in  subsequent 
suit  between  parties;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  792,  holding 
Federal  court  could  review  order  of  postmaster  general  in  denying 
secondtdass  privilege  to  mail  matter;  Miller  v.  Margerie,  149  Fed.  697, 
74  C.  C.  A.  382,  under  Comp.  Stats.  1901,  p.  1467,  deed  of  Alaska  town- 
site  trustee  not  set  aside  for  fraud,  unless  particular  facts  which  pre- 
vented complainants  from  having  notice  of  proceedings  and  opportunity 
to  protect  rights ;  Peyton  v.  Desmond,  129  Fed.  9,  63  C.  C.  A.  651,  home- 
stead patentee  may  recover  *alue  of  timber  wrongfully  cut  from  land 
between  initiation  of  claim  and  issuance  of  patent;  In  re  Sing  Tuck, 
126  Fed.  395,  holding  decision  of  inspector  as  to  right  of  Chinese  to 
enter  conclusive;  United  States  v.  Beebe,  117  Fed.  679  ^  holding  order 
made  by  Secretary  of  Treasury  for  reliquidation  of  entry  upon  satis- 
factory evidence  conclusive  upon  general  appraisers  of  court;  Crit- 
tenden Cattle  Co.  v.  Ainsa,  14  Ariz.  311,  127  Pac.  735,  holding  when 
United  States  filed  suit  in  court  of  private  land  claims  for  adjudication 
of  Mexican  grant  it  had  effect  to  deprive  all  other  courts  of  jurisdic- 
tion over  subject  matter ;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Haverly, 
11  Ariz.  247,  250,  90  Pac.  335,  337,  holding  decision  by  Land  Depart- 
ment on  contest  of  issue  of  patent  that  land  was  mineral  was  conclusive ; 
Kansas  City  Min.  etc.  Co.  v.  Clay,  3  Ariz.  328,  29  Pac.  10,  holding  under 
U.  S.  Rev.  Stats.  §  2258,  reserving  from  pre-emption  lands  possessing 
known  mines,  patent  impeachable  in  ejectment  by  showing  known  mines 
prior  to  patent;  Astiazaran  v.  Santa  Rita  Land  etc.  Co.,  3  Ariz.  26, 
20  Pac.  192,  holding  courts  have  no  jurisdiction  to  determine  validity 
or  extent  of  Mexican  grant,  such  being  conferred  on  surveyor-general; 
Jeffords  v.  Hine,  2  Ariz.  167,  11  Pac.  354,  holding  decision  of  receiver 
of  Land  Department  acting  also  as  register,  touching  rights  in  mining 
property,  not  reviewable  by  courts;  Jameson  v.  James,  155  Cal.  278, 
100  Pac.  701,  holding  issue  of  patent  was  adjudication  that  patentee 
had  performed  necessary  acts  and  was  not  subject  to  collateral  attack; 
Riverside  Co.  v.  San  Bernardino,  134  Cal.  526,  66  Pac.  792,  refusing  to 
supervise  commissioner's  action  in  dividing  county,  creating  new  and 
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determining  respective  liability;    Reaves  v.  Ainsworth,  28  App.  D.  C. 
^>  holding  acts  of  board  for  examination  of  army  officers  not  subject 
to  review  by  courts;  Union  River  Logging  R.  R.  Co.  v.  Noble,  9  Mackey 
(D.  C),  564,  holding  when  legal  title  to  right  of  way  passed  to  railroad, 
under  act  of  March  3,  1875,  by  approval  of  Secretary  of  Interior,  it 
could  not  be  divested  by  secretary  even  if  improperly  acquired ;  Pierson 
v.  State  Board  of  Land  Commrs.,  14  Idaho,  163,  93  Pac.  776,  holding  no 
appeal  lay  from  decision  of  State  board  of  land  commissioners  in  land 
contest  case ;  Dick  v.  Ross,  6  Ind.  Ter.  92,  10  Ann.  Gas.  1087,  89  S.  W. 
666,  holding  commission  of  Five  Civilized  Tribes  had  jurisdiction,,  ex- 
clusive of  courts,  to  determine  right  to  enrollment  as  citizen  of  tribe 
and  to  participate  in  distribution  of  property;  Missouri  etc.  Ry.  Co.  v. 
Watson,  74  Kan.  507, 14  L.  R.  A.  (N.  S.)  592,  87  Pac.  691,  holding  under 
facts  of  case  approval  by  President  of  location  of  railroad  through  lands 
in  question  would  be  presumed;  Semer  v.  Auditor  General,  133  Mich. 
574,  95  N.  W.  734,  where  lands  bid  off  to  State  for  taxes  without  appli- 
cation to  redeem  and  town  board  requested  examination  by  proper 
officers,  who  filed  statutory  report,  land  owner  cannot  object  to  report; 
St.  Paul  etc.  Ry.  Co.  v.  Olson,  87  Minn.  121,  94  Am.  St.  Rep.  696,  91 
N.  W.  296,  holding  courts  without  jurisdiction  while  contest  pending  and 
undecided  in  land  office;  Kennedy  v.  Dickie,  34  Mont.  218,  85  Pac.  986, 
holding  decision  of  Land  Department  on  weight  of  evidence  not  review- 
able by  court;  Small  v.  Rakestraw,  28  Mont.  419,  72  Pac.  748,  holding 
question  of  entryman's  residence  and  bona  fides  of  settlement,  one,  de- 
termination of  which  by  Land  Department,  conclusive ;  Power  v.  Sla,  24 
Mont.  250,  61  Pac.  471,  denying  stranger's  right  to  contest  validity  of 
patent  issued  to  entryman;  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L. 
400,  402,  75  Atl.  214,  upholding  grant  by  riparian  commissioners  when 
alleged  invalid  on  ground  it  was  grant  to  natural  oyster-beds  not  subject 
to  grant;  Whitehill  v.  Victorio  Land  &  Cattle  Co.,  18  N.  M.  525,  526, 
139  Pac.  185,  holding  findings  of  fact  by  Land  Department  conclusive; 
Forman  v.  Healey,  19  N.  D.  128,  121  N.  W.  1127,  holding  decision  of 
Land  Department  on  facts  involved  in  cancellation  of  entry  was  con- 
clnsive;  Ross  v.  Stewart,  25  Okl.  620,  621,  106  Pac.  873,  874,  holding 
patent  issued  by  town-site  commissioners  of  Cherokee  Nation  not  subject 
to  attack  except  for  fraud  or  mistake;  Cagle  v.  Dunham,  14  Okl.  615, 
78  Pac.  562,  refusing  to  set  aside  decision  of  Land  Department  on  allega- 
tion of  perjury  by  witnesses  at  trial  before  department ;  Oklahoma  City 
v.  Hill,  6  Okl.  129,  50  Pac.  247,  under  act  opening  Oklahoma,  one  entering 
lot  for  town-site  purpose  in  violation  of  act,  who  is  unlawfully  dispos- 
sessed by  city  authorities,  cannot  claim  damages  for  trespass ;  Barnes  v. 
Newton,  5  Okl.  431,  48  Pac.  192,  enjoining  unsuccessful  claimant  before 
Land  Department  from  interfering  with  occupation  of  disputed  prem- 
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ises;  Calhoun  v.  Violet,  4  Okl.  325,  47  Pac.  481,  applying  rule  in  suit 
to  declare  holder  of  legal  title  of  homestead  a  trustee  for  benefit  of 
claimant  of  superior  equitable  title;  Woodruff  v.  Wallace,  3  Okl.  361, 
378,  41  Pac.  359,  365,  one  whose  homestead  entry  has  been  canceled  for 
fraud  in  its  inception  cannot  avail  himself  of  occupying  claimant's  act, 
and  District  Court  may  enjoin  him  from  interfering  with  successful 
applicant;  Sandford  v.  King,  19  S.  D.  337,  103  N.  W.  29,  upholding 
decision  of  Secretary  of  Interior  in  contest  over  homestead  entry ;  Ear- 
nest v.  Little  River  Land  etc.  Co.,  109  Tenn.  432,  75  S.  W.  1123,  holding 
first  grant  carries  fee  conclusive  against  State  and  all  claiming  under 
junior  patents;  Laramie  Nat.  Bank  v.  Steinhoff,  11  Wyo.  308,  71  Pac. 
994,  where  no  patent  issued,  court  in  action  by  possessor  under  certifi- 
cate of  purchase  against  entryman,  cannot  determine  title;  French  v. 
Fyan,  93  U.  S.  171,  23  L.  Ed.  813,  holding  that  in  an  action  of  ejectment 
the  validity  of  the  land  patent  could  not  be  contested  before  the  jury 
or  court — this  could  only  be  done  in  a  proceeding  in  equity;  St.  Louis 
Smelting  etc.  Co.  v.  Kemp,  104  U.  S.  645,  26  L.  Ed.  878,  holding  that  a 
patent  in  a  court  of  law  is  conclusive  as  to  all  matters  determinable 
by  the  Land  Department  when  it  has  jurisdiction  under  the  law  to  convey 
the  land;  Steel  v.  St.  Louis  Smelting  etc.  Co.,  106  U.  S.  451,  27  L.  Ed. 
228,  1  Sup.  Ct.  392,  holding  that  the  judgment  of  the  Land  Department 
on  the  qualifications  of  the  applicant,  the  acts  he  has  performed  to 
secure  title,  the  nature  of  the  land,  and  whether  of  the  class  open  to 
sale,  is  unassailable  except  by  direct  proceedings  for  its  annulment  or 
limitation ;  Baldwin  v.  Stark,  107  U.  S.  465,  27  L.  Ed.  527,  2  Sup.  Ct. 
474,  holding  that  State  court  could  not  re-examine  the  evidence  on  which 
the  commissioner  of  the  land  office  and  Secretary  of  the  Interior  de- 
cided a  claim  and  reverse  the  decision,  and  that  jurisdiction  could  not 
be  given  by  stipulation  of  the  parties;  Iron  Silver  Mining  Co.  v.  Camp- 
bell, 135  U.  S.  303,  34  L.  Ed.  161,  10  Sup.  Ct.  771,  holding  that  questions 
of  fact  passed  on  by  the  Land  Department  are  conclusively  determined 
and  only  questions  of  law  can  be  brought  into  court;  Heath  v.  Wallace, 
138  U.  S.  585,  34  L.  Ed.  1068,  11  Sup.  Ct.  384,  holding  that  the  decision 
of  the  Land  Department  on  the  question  of  the  actual  physical  char- 
acter of  certain  lands  could  not  be  reviewed  by  the  courts;  Noble  v. 
Union  River  Logging  R.  R.  Co.,  147  U.  S.  175,  37  L.  Ed.  127,  13  Sup. 
Ct.  274,  holding  if  a  patent  be  issued  for  lands  which  the  Land  Depart- 
ment had  authority  to  convey,  it  cannot  be  collaterally  impeached  and 
can  only  be  avoided  by  proceedings  taken  for  that  purpose;  United 
States  v.  California  etc.  Land  Co.,  148  U.  S.  44,  37  L.  Ed.  360,  13  Sup. 
Ct.  463,  as  illustration  of  the  principle  that  when  jurisdiction  is  dele- 
gated to  any  officer  or  tribunal  his  or  its  determination  is  final;  Asti- 
azaran  v.  Santa  Rita  Min.  Co.,  148  U.  S.  83,  37  L.  Ed.  377,  13  Sup.  Ct. 
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453,  holding  that  a  determination  by  Congress  of  a  claim  to  land  in 
New  Mexico,  reported  on  by  the  surveyor-general  for  the  territory, 
could  not,  while  proceedings  were  pending  before  that  tribunal,  be  con- 
sidered by  any  other;  Bishop  of  Nesqually  v.  Gibbon,  158  U.  S.  166, 
39  L.  Ed.  936,  15  Sup.  Ct.  784,  holding  that  decision  of  the  Secretary 
of  the  Interior  on  a  claim  to  land  occupied  as  a  missionary  station  was 
final;  Rector  v.  Gibbon,  2  McCrary,  286,  9  Fed.  18,  holding  that  the 
language  of  the  act  appointing  the  commissioners  for  the  Hot  Springs 
reservation  in  Arkansas,  providing  that  they  should  "finally  determine" 
questions,  meant  a  final  determination  in  the  absolute  sense  and  that  it 
could  not  be  set  aside  for  fraud,  mistake  or  misconstruction  of  law; 
St.  Louis  Smelting  etc.  Co.  v.  Green,  4  McCrary,  236,  13  Fed.  210,  hold- 
ing that  a  United  States  patent  could  not  be  collaterally  attacked  in 
an  action  of  ejectment ;  Sharp  v.  Stephens,  6  Sawy.  51,  Fed.  Cas.  12,710, 
holding  that  in  an  action  at  law  to  recover  possession  of  land,  facts 
contradictory  of  a  patent  cannot  be  given  in  evidence;  Bear  v.  Luse, 
6  Sawy.  156,  Fed.  Cas.  1179,  holding  no  question  of  fact  decided  in  the 
Land  Department  could  be  reviewed  except  for  fraud  or  mistake  other 
than  error  in  judgment  in  estimating  the  value  or  effect  of  evidence, 
as  on  the  fact  of  existence  of  a  town  site ;  United  States  v.  Mullan,  7 
Sawy.  475,  10  Fed.  792,  holding  that  a  bill  will  lie  on  behalf  of  the 
United  States  to  vacate  a  patent  on  the  ground  of  fraud  or  mistake  or 
error  in  law;  Pacific  Coast  Min.  &  M.  Co.  v.  Spargo,  8  Sawy.  647,  16 
Fed.  349,  holding  that  the  determination  of  the  land  officers  could  not 
be  attacked  collaterally  in  an  action  against  a  patentee  by  one  claiming 
a  prior  location  of  wines;  Pengra  v.  Munz,  12  Sawy.  240,  29  Fed.  836, 
holding  that  the  decision  of  the  Secretary  of  the  Interior  in  awarding 
land  to  a  wagon-road  grant  included  a  ruling  that  it  was  not  swamp 
which  could  not  be  impeached  by  oral  evidence  as  to  the  character  of 
the  land ;  Aurora  Hill  Min.  Co.  v.  Eighty-five  Min.  Co.,  12  Sawy.  363,  34 
Fed.  520,  holding  the  decision  of  the  land  office  as  to  fact  of  one  posting 
of  notice  of  location  of  mining  claim  could  not  be  attacked;  United 
States  v.  Dalles  Military  Road  Co.,  14  Sawy.  394,  41  Fed.  497,  holding 
the  authority  vested  in  the  Governor  of  Oregon,  by  act  of  Congress,  to 
determine  whether  the  Dalles  military  road  was  completed  rendered  his 
decision  conclusive  in  the  absence  of  fraud;  Glidden  v.  Union  Pac.  R. 
Co.,  30  Fed.  661,  holding  the  decision  of  the  Land  Department  was  con- 
clusive only  on  questions  of  fact  and  did  not  finally  determine  the  law; 
Pugsley  v.  Brown,  35  Fed.  690,  holding  in  a  bill  to  have  a  patentee 
declared  a  trustee,  that  if  the  secretary  erred  only  in  a  matter  of  fact 
his  decision  was  final  and  not  subject  to  review;  Sioux  City  etc.  R.  Co. 
v.  United  States,' 36  Fed.  612,  holding  that  courts  cannot  control  the 
officers  of  the  department  in  the  exercise  of  duties  which  are  judicial  or 
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discretionary  in  their  nature;  United  States  v.  Lee  Hoy,  48  Fed.  828, 
and  United  States  v.  Chung  Shee,  76  Fed.  954,  22  C.  C.  A.  639,  both 
holding  that  the  decision  of  the  collector  of  customs  as  to  the  right 
of  a  Chinese  to  land  could  not,  in  the  absence  of  fraud,  be  questioned; 
Northern  Pac.  R.  R.  Co.  v.  Cannon,  54  Fed.  260,  4  C.  C.  A.  303,  holding 
that  on  the  question  whether  certain  mineral  lands  were  excluded  from 
the  railway  grant  the  action  of  the  Land  Department  in  issuing  a  patent 
was  determinative  of  the  legal  title  and  of  the  character  of  the  lands 
if  the  company  failed  to  contest  it ;  Stimson  Land  Co.  v.  Rawson,  62  Fed. 
430,  stating  the  rule^which  should  govern  the  Secretary  of  the  Interior 
in  refusing  to  issue  a  patent  after  entry  and  payment,  that  notice 
and  opportunity  to  rebut  new  evidence  must  be  given  to  the  party  in 
interest,  and  findings  made  of  specific  facts;  The  Burlington,  73  Fed. 
262,  holding  that  where  by  a  Canadian  statute  the  department  of  marine 
and  fisheries  was  made  a  special  tribunal  to  decide  whether  a  wreck  was 
or  not  an  obstruction  to  navigation,  its  determination  was  conclusive; 
Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  an  action  at  law  admitting 
testimony  showing  that  a  patent  was  issued  without  authority  and  pro- 
hibited by  statute  of  State ;  Brown  v.  Charles,  85  Fed.  174,  holding  that 
an  order  of  the  County  Court  in  Virginia  directing  a  plat  and  survey 
of  a  location  to  be  recorded  under  code  of  Virginia  could  not  be  attacked 
collaterally  in  an  action  at  law;  Sang  Lung  v.  Jackson,  85  Fed.  507, 
holding  that  the  decision  of  the  board  of  general  appraisers  on  classi- 
fication of  an  import  was  not  the  subject  of  review  by  the  courts  on  any 
allegation  of  mistake  either  of  law  or  fact;  South  &  N.  A.  R.  Co.  v. 
Gilliam,  85  Ala.  175,  4  South.  695,  holding  that  the  action  of  the  land 
office  in  reopening  a  claim  to  a  homestead  land  entry  and  a  decision 
in  favor  of  the  claimant,  as  coming  within  19  Stat.  35,  §  3,  was  conclu- 
sive against  collateral  attack;  Smith  v.  Hollis,  46  Ark.  24,  holding  the 
decision  of  the  Secretary  of  the  Interior  rejecting  a  selection  of  swamp- 
lands conclusive;  Hbsmer  v.  Wallace,  47  Cal.  471,  holding  that  the 
commissioner  of  the  land  office  and  Secretary  of  the  Interior  had  power 
to  control  the  action  of  the  register  and  receiver  in  permitting  an  entry 
.  and  authority  to  set  it  aside  for  error;  Cruz  v.  Martinez,  53  Cal.  243, 
holding  that  the  patent  to  the  city  of  Los  Angeles  vested  the  legal  title 
in  the  city  and  it  would  be  presumed  the  land  office  determined  the 
due  publication  of  the  survey  prior  to  its  issue;  Montgomery  v.  Don- 
nelly, 57  Cal.  69,  holding  that  in  an  action  of  ejectment  by  a  plaintiff 
proving  title  under  a  United  States  patent  defendant  could  not  be 
allowed  to  prove  compliance  with  the  provisions  of  the  homestead  laws ; 
Wright  v.  Roseberry,  63  Cal.  254,  holding  that  where,  as  by  section  4 
of  Act  of  July  23,  1866,  it  was  the  duty  of  the  commissioner  of  general 
land  office  to  certify  swamp-lands  to  the  State,  ejectment  could  not 
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be  maintained  to  such  lands  without  showing  such  certification ;  Shanklin 
v.  McNamara,  87  Cal.  378,  26  Pac.  346,  holding  that  the  decision  in  a 
contest  between  a  claimant  and  the  State  that  the  lands  were  not  swamp- 
lands would  bind  the  State ;  Wormouth  v.  Gardner,  112  Cal.  510,  44  Pac. 
807,  holding  that  errors  of  judgment  as  to  the  weight  of  evidence  as 
well  as  inferences  which  officers  of  the  Land  Department  may  draw  from 
the  testimony  are  conclusive  on  the  courts;  Saunders  v.  La  Purisima 
Gold  Min.  Co.,  125  Cal.  166,  57  Pac.  659,  holding  that  the  grant  by 
Congress  of  agricultural  lands  for  school  purposes  was  determinative 
of  their  character;  Poire  v%  Wells,  6  Colo.  410,  holding  that  a  patent 
regular  on  its  face  cannot  be  attacked  for  fraud  in  an  action  of  eject- 
ment ;  Chever  v.  Horner,  11  Colo.  72,  7  Am.  St.  Rep.  220,  17  Pac.  497, 
holding  a  patent  cannot  be  attacked  collaterally  for  error  as  to  questions 
of  fact  or  law  or  fraud,  if  on  any  state  of  facts  the  patent  might  law- 
fully have  been  issued,  resort  must  be  had  to  a  direct  proceeding;  Lee 
v.  Justice  Min.  Co.,  2  Colo.  App.  121,  29  Pac.  1023,  holding  that  the 
validity  of  a  patentee's  title  could  not  be  inquired  into  in  an  action 
of  ejectment ;  Vantongeren  v.  Heffernan,  5  Dak.  224,  38  N.  W.  74,  hold- 
ing that  prior  to  the  issuance  of  the  patent  a  pre-emption  claimant 
could  not  maintain  an  action  to  quiet  title  to  the  land ;  Johnson  v.  Drew, 
34  Fla.  138,  43  Am,  St.  Rep.  177,  15  South.  782,  patent  purporting  to 
have  been  issued  by  land  office  under  authority  of  law,  is  prima  facie 
evidence  of  right  of  land  office  to  make  grant,  and  conclusive  until  set 
aside  by  regular  proceedings;  Danforth  v.  Morrical,  84  111.  458,  holding 
the  decisions  of  the  land  officers  as  to  aptness  of  time  and  sufficiency 
of  proofs  required  to  perfect  title  to  a  patent  under  the  pre-emption 
laws  conclusive  in  the  absence  of  fraud,  imposition  or  mistake  shown  by 
the  party  alleging  it ;  Fuller  v.  Shedd,  161  111.  492,  52  Am.  St.  Rep.  397, 
83  L.  R.  A.  161,  44  N.  E.  296,  sustaining  conclusive  of  determination  of 
land  office  of  character  of  lands  as  swamp-lands,  unless  directly  attacked ; 
Kansas  Pac.  R.  Co.  v.  Dunmeyer,  24  Kan.  731,  decision  of  land  office 
on  contested  claim  of  homestead,  if  based  on  the  construction  of  a 
statute  or  a  question  of  law,  might  not  be  conclusive,  but  so  far  as  it 
determined  a  fact  it  was,  except  in  case  of  fraud;  Tatro  v.  French,  33 
Kan.  53,  5  Pac.  429,  findings  of  facts  as  made  by  land  officers  in  con- 
tested pre-emption  case  are  considered  final  when  relief  is  sought  in 
the  courts;  Ard  v.  Pratt,  43  Kan.  423,  23  Pac.  648,  to  same  effect  as  to 
a  determination  of  noncompliance  with  the  pre-emption  law;  M 'Kinney 
v.  Bode,  33  Minn.  453,  25  N.  W.  853,  holding  a  patent  conclusive  of  the 
legal  title;  Winona  etc.  Land  Co.  v.  Ebilcisor,  52  Minn.  323,  54  N.  W. 
94,  holding  that  a  certification  of  land  to  a  railroad  company  by  Secre- 
tary of  Interior  had  effect  of  a  patent  and  was  conclusive  and  only 
voidable  at  the  suit  of  one  who,  having  the  right  to  do  so,  might  take 
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proper  steps  for  the  purpose;  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont. 
424,  5  Pac.  581,  holding  that  the  presumptions  as  to  the  conclusiveness 
of  a  patent  and  the  title  it  conveys  are  confined  to  matters  over  which 
the  Land  Department  has  jurisdiction,  if  it  exceeds  jurisdiction  this 
may  be  shown  in  an  action  at  law;  Talbott  v.  King,  6  Mont.  106,  9 
Pac.  440,  holding  that  as  the  only  means  by  which  a  patent  to  mineral 
lands  could  be  obtained  were  discovery  and  location,  the  fact  that  a 
patent  had  issued  was  conclusive  proof  of  a  discovery  and  location 
according  to  law;  Colburn  v.  Northern  Pac.  R.  R.  Co.,  13  Mont.  484,  34 
Pac.  1018,  holding  decision  of  Secretary  of  Interior  that  certain  land 
was  not  included  in  a  railroad  grant  conclusive ;  Rose  v.  Richmond  Min. 
Co.,  17  Nev.  64,  27  Pac.  1115,  question  whether  an  adverse  claim  has 
been  prosecuted  with  reasonable  diligence  as  required  by  statute,  is 
for  the  courts;  American  Dock  etc.  Co.  v.  Trustees  of  Public  Schools, 
39  N.  J.  Eq.  419,  in  action  to  eject  a  railroad  company  from  riparian 
land,  the  deed  under  the  great  seal  of  the  State  was  competent  evidence 
of  due  performance  of  preliminary  steps ;  Blakslee  Mfg.  Co.  v.  Blakslee  *s 
Sons'  Iron  Works,  129  N.  Y.  160,  29  N.  E.  4,  holding  where  evidence 
dehors  the  patent  is  requisite  to  establish  its  invalidity,  it  can  be  avoided 
only  in  a  direct  proceeding  to  review  the  action  of  the  commissioners 
or  by  suit  in  equity;  Parsons  v.  Venzke,  4  N.  D.  460,  50  Am.  St.  Rep. 
673,  61  N.  W.  1038,  holding  decision  of  land  commissioner  to  cancel 
an  entry  for  fraud  must  be  held  final  unless  taken  out  of  rule  by 
exceptional  features;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48  Am.  Rep. 
467,  holding  patent  cannot  be  impeached  for  fraud  in  ejectment  or  in 
any  other  collateral  proceeding,  but  may  be  in  equity  in  a  direct  pro- 
ceeding for  the  purpose;  Bridenbaugh  v.  King,  42  Ohio  St.  412,  holding 
deed  from  State  Governor  passed  legal  title  and  was  determinative  of 
facts  on  which  it  rested ;  Woodruff  v.  Wallace,  3  Okl.  361,  378,  41  Pac. 
359,  365,  holding  where  Land  Department  has  decided  that  claimant 
has  no  rights  it  is  duty  of  courts  to  follow  such  decision  unless  the  law 
has  been  misapplied;  Sanford  v.  Sanford,  19  Or.  4,  13  Pac.  603,  holding 
in  ejectment,  patent  is  conclusive;  Ferry  v.  Street,  4  Utah,  537,  11 
Pac.  576,  holding  finding  of  Land  Department  as  to  character  of  land, 
whether  agricultural,  mineral  or  town  site,  conclusively  given  by  issue 
of  patent ;  Keane  v.  Brygger,  3  Wash.  349,  28  Pac.  657,  holding  decision 
of  Secretary  of  Interior  final  on  question  of  right  and  bona  fides  of  sale 
of  lands  granted  for  university  purposes;  Mendota  Club  v.  Anderson, 
101  Wis.  490,  78  N.  W.  189,  holding  patent  for  Swamp,  mineral  or  home- 
stead lands  cannot  be  impeached  in  an  action  at  law  or  collaterally; 
dissenting  opinion  in  Northern  Pac.  R.  R.  Co.  v.  Barden,  46  Fed.  618, 
majority  holding  that  to  exclude  mineral  land  from  the  grant  to  railroad 
it  must  have  been  "known  mineral  land";  Koehler  v.  Hill,  60  Iowa,  675, 
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15  N.  W.  644,  arguendo  j  South  End  Min.  Co.  v.  Tinney,  22  Nev.  43,  35 
Pac.  97,  majority  holding  grant  of  patent  to  mining  ground  after  claim 
had  been  abandoned  without  notice  given  of  intention,  was  a  positive 
fraud  on  those  who  had  lawfully  relocated  and  worked  the  mine  after 
abandonment;  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  34  Fed.  837, 
and  Miller  v.  Tobin,  16  Or.  546,  549,  16  Pac.  164,  166~  parol  evidence 
could  not  be  allowed  to  impeach  a  patent  for  swamp-land. 

Distinguished  in  M'Evoy  v.  Hyman,  25  Fed.  540,  holding  that  the  con- 
elusive  effect  of  a  certificate  of  entry  of  a  lode  mining  claim  did  not 
extend  to  a  question  of  title  as  to  which  a  suit  was  in  progress  when 
the  entry  was  made;  United  States  v.  Lau  Sun  Ho,  85  Fed.  423,  hold- 
ing that  the  action  of  a  customs  collector  permitting  a  Chinese  to  land 
was  not  in  any  sense  judicial,  not  conclusive  of  nor  even  prima  facie 
evidence  of  his  right  to  remain  in  the  country;  Koehler  v.  Hill,  60  Iowa, 
625,  15  N.  W.  620,  holding  that  where  the  Constitution  of  a  State  pro- 
vided a  method  for  its  amendment  any  amendment  to  be  valid  must  be 
adopted  in  strict  conformity  therewith,  and  the  determination  of  the 
general  assembly  as  to  the  regularity  of  the  proceedings  was  not  con- 
elusive. 

Equity  courts  nave  always  had  power,  In  a  certain  class  of  cases,  to 
inquire  into  and  correct  mistakes,  Injustice  and  wrong  in  both  judicial  and 
executive  action  when  it  invades  private  rights,  and  to  annul  or  modify 
final  judgments  of  courts  of  law,  and  patents  and  other  instruments  issuing 
from  the  government. 

Approved  in  Paine  v.  Foster,  9  Okl.  223,  53  Pac.  112,  following  rule; 
Southern  Cross  Gold  Min.  Co.  v.  Sexton,  147  Cal.  762,  82  Pac.  424, 
where,  by  mistake  of  Land  Department,  notice  to  adverse  claimants 
of  application  for  mining  patent  did  not  contain  sufficient  description, 
but  certificate  of  purchase  issiied,  and  long  after  republication  order 
made,  order  canceling  certificate  as  of  date  of  republication  order  was 
erroneous ;  O'Reilly  y.  Noxon,  49  Colo.  372, 113  Pac.  489,  holding  decision 
of  Land  Department  on  application  for  reservoir  site  could  be  annulled 
for  fraud,  but  holding  no  ground  for  relief  was  established;  Snider  v. 
Ostrander,  26  Colo.  App.  470,  472,  145  Pac.  284,  285,  holding  complaint 
stated  cause  of  action  for  declaring  title  under  patent  issued  by  mis- 
take to  be  held  in  trust  for  plaintiff;  Andrews  v.  Auer,  177  Mich.  248, 
143  N.  W.  70,  holding  equity  .could  cancel  liquor  license  obtained  by 
alien  claiming  he  was  citizen;  Vanderbilt  v.  Mitchell,  72  N.  J.  Eq.  915, 
14  L.  R.  A.  (N.  S.)  304,  holding  equity  could  cancel  false  certificate  of 
birth  charging  on  plaintiff  paternity  of  child;  Leak  v.  Joslin,  20  Okl. 
204,  207,  94  Pac.  520,  521,  holding  court  of  equity  could  inquire  as  to 
whether  title  to  town  lot  under  patent  was  held  in  trust  for  another; 
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Pelzer  Mfg.  Co.  v.  Hamburg-Bremen  Fire  Ina.  Co.,  71  Fed.  829,  833, 
holding  the  court  had  jurisdiction  to  reform  a  judgment  based  on  a  ver- 
dict of  a  jury  which,  by  mistake,  found  upon  one  of  two  policies,  intend- 
ing to  find  on  both ;  Piatt  v.  Threadgill,  80  Fed.  195,  where  the  court, 
ipso  motu,  held  it  had  jurisdiction  to  grant  relief  to  enjoin  the  enforce- 
ment of  a  judgment  based  on  a  verdict  rendered  by  a  jury  guilty  of 
misconduct,  and  defendant  had  lost  all  relief  at  law  before  the  discovery 
was  made  of  the  grounds  of  relief;  Forbes  v.  Driscoll,  4  Dak.  349,  351, 
31  N.  W.  640,  641,  holding,  that  in  acts  strictly  executive  and  par- 
taking of  a  political  character,  the  executive  department  is  accountable 
only  to  the  country,  but  when  such  acts  affect  private  interests  of  indi- 
viduals, they  may  be  examined  by  a  Court  of  Chancery;  Brown  v. 
Parker,  2  Okl.  266,  39  Pae.  569,  holding  that  filing  certificates,  issued  by 
the  probate  judge  prior  to  entry  of  land,  are  unauthorized  by  law  of 
Congress  or  rules  of  land  office,  and  parties  taking  them  must  bear  the 
consequences. 

Limited  in  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  274,  60  Pae. 
29,  majority  following  rule. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Cas.  644. 

When  register  and  receiver  hear  the  application  to  enter  land  as  a 
pre-emptor  or  otherwise,  decide  In  favor  of  right,  receive  money,  and  issue 
certificate,  this  constitutes  a  vested  right  which  can  only  be  divested  ac- 
cording to  law. 

Approved  in  Young  v.  Tiner,  4  Idaho,  278,  38  Pae.  699,  denying  plain- 
tiff originally  town-site  occupant,  but  subsequently  abandoning  land, 
right  to  maintain. ejectment  against  city's  grantee;  Bockfinger  v.  Foster, 
10  Okl.  502,  62  Pae.  803,  town-site  trustees  are  not  trustees  for  use  of 
one  claiming  adversely  to  trust  created  by  act  of  Congress  under  which 
patent  was  issued  to  them;  Bogan  v.  Edinburgh  etc.  Mtg.  Co.,  63  Fed. 
194,  11  C.  C.  A.  128,  holding  the  commissioner  may  review  the  action 
of  register  and  receiver  before  issue  of  patent,  when  founded  on  fraud, 
perjury  or  mistake,  but  the  reviewing  power  must  be  exercised  accord- 
ing to  law;  Chowning  v.  Stanfield,  49  Ark.  94,  4  S.  W.  278,  holding 
that  after  lawful  entry,  the  receiver's  receipt  for  the  purchase  money 
is  prima  facie  evidence  of  compliance  with  the  law,  and  the  en  try  man 
lias  a  vested  right  to  a  pateut. 

Distinguished  in  Lawrence  v.  Potter,  22  Wash.  48,  60  Pae.  152,  sus- 
taining, in  action  of  ejectment  against  patentee,  register's  action  can- 
celing homestead  entry. 

Where,  far  any  reason  recognized  by  courts  of  equity  as  a  ground  of 
interference,  legal  title  has  passed  from  United  States  to  one  party,  when 
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in  equity  and  by  law  of  Congress  it  ought  to  go  to  another,  equity  will 
convert  him  into  a  trustee  for  true  owner  and  compel  him  to  convey  legal 

title. 

Approved  in  Smith  v.  Townsend,  1  Okl.  122,  29  Pac.  82,  and  Adams 
v.  Couch,  1  Okl.  39,  26  Pac.  1016,  both  following  rule ;  Humbird  v.  Avery, 
195  U.  S.  503,  49  L.  Ed.  297,  25  Sup.  Ct.  123,  refusing,  prior  to  6nal 
action  of  Land  Department,  to  determine  rights  of  grantee  of  railroad 
of  land  claimed  within  indemnity  limits  and  purchasers  from  govern- 
ment; Bockfinger  v.  Foster,  190  U.  S.  121,  125,  47  L.  Ed.  977,  979,  23 
Sup.  Ct.  838,  839,  denying  suit  against  town-site  trustees  to  have  title 
acquired  by  trustees  under  act  of  Congress  for  townsite  occupants  con- 
veyed to  plaintiff;  Gildner  v.  Hall,  227  Fed.  707,  holding  patent  was 
issued  wrongfully  to  patentee  and  decreeing  that  he  held  title  in  trust 
for  complainant;  West  v.  Edward  Rutledge  Timber  Co.,  210  Fed.  191, 
refusing  to  decree  title  to  land  patented  to  Northern  Pacific  to  be  held 
in  trust  for  settler  on  land  at  time  of  survey ;  Howe  v.  Parker,  190  Fed. 
747,  111  C.  C.  A.  466,  holding  bill  stated  cause  of  action  in  equity  to 
charge  legal  title  under  patent  with  trust  for  complainant;  Hoyt  v. 
Weyerhaeuser,  167  Fed.  332,  88  C.  C.  A.  404,  holding  patentee  took  title 
in  trust  for  complainant;  Le  Marchel  v.  Teagarden,  152  Fed.  666,  re- 
fusing to  decree  title  to  be  held  by  patentee  in  trust  for  complainant; 
Jones  v.  Hoover,  144  Fed.  220,  under  23  Stat.  340.  and  32  Stat.  730, 
relating  to  Umatilla  Indian  lands,  purchaser  of  one  hundred  and  sixty 
acres  untimbered  land  under  first  act  could  not  buy  under  second; 
Tegarden  v.  Le  Marchel,  129  Fed.  488,  in  ejectment  in  Federal  court 
equitable  title  cannot  be  set  up  to  defeat  legal  title  by  impeaching 
government  patent;  Northern  Lumber  Co.  v.  O'Brien,  124  Fed.  822, 
holding  land  nnpatented,  court  without  jurisdiction  to  determine  adverse 
claims  thereto ;  Hy-Yu-Tse-Mil-Kin  v.  Smith,  119  Fed.  117,  55  C.  C.  A. 
216,  decreeing  relief  to  full-blooded  Indian  deprived  by  ruling  of  Land 
Department  of  allotment  of  land;  King  v.  M'Andrews,  111  Fed.  864, 
50  C.  C.  A.  29,  holding  in  action  of  ejectment,  patent  conclusive ;  remedy 
for  void  patent  direct  proceeding  in  equity;  James  v.  Germania  Iron 
Co.,  107  Fed.  600,  46  C.  C.  A.  476,  charging  legal  title  with  trust  for 
benefit  of  party  lawfully  entitled;  Johnson  v.  Pacific  Coast  S.  S.  Co., 
2  Alaska,  238,  upholding  jurisdiction  to  set  aside  town-site  patent; 
Thompson  v.  Ferry,  6  Ariz.  306,  56  Pac.  743,  holding  parties  barred  by 
laches  to  claim  trqst ;  Green  v.  Clyde,  80  Ark.  396,  97  S.  W.  438,  uphold- 
ing decree  that  title  under  patent  was  held  in  trust  for  plaintiff;  Crosby 
v.  Clark,  132  Cal.  8,  63  Pac.  1024,  compelling  grantee  of  railroad  to 
convey  land  to  plaintiff  equitably  entitled  thereto  by  agreement  with 
company;  White  V.  Whitcomb,  13  Idaho,  512,  90  Pac.  1086,  holding 
under  facts  of  case,  legal  title  was  not  held  in  trust;  Love  v.  Flahive, 
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33  Mont.  354,  83  Pac.  883,  where  applications  for  homestead  entry 
on  same  land  were  filed  simultaneously,  finding  of  Secretary  of  Interior 
that  applicant  who  had  preserved  right  to  land  intact  since  should  be 
preferred  over  other  who  had  abandoned  right  was  proper;  McDonald 
v.  Union  Pac.  Ry.  Co.,  70  Neb.  350,  97  N.  W.  441,  denying  jurisdiction 
to  compel  conveyance  of  lands  subject  to  homestead  entry  to  one  who 
has  been  denied  privilege  of  entry  by  Land  Department;  Tonopah  etc. 
R.  Co.  v.  Fellanbaum,  32  Nev.  296,  107  Pac.  887,  holding  patentee  not 
entitled  to  recover  land  from  defendants  rightfully  in  possession  for 
sis  months  before  issuance  of  patent ;  Arthur  v.  Coyne,  32  Old.  530,  122 
Pac.  690,  holding  eotenant  taking  title  to  lot  under  town-site  law  held 
title  in  trust;  Citizens'  Trading  Co.  v.  Bass,  30  Okl.  752,  120  Pac.  1097, 
holding  petition  to  have  title  under  patent  declared  to  be  held  in  trust 
was  insufficient  in  not  stating  steps  taken  by  plaintiff  to  secure  patent 
and  grounds  for  refusal;  Brooks  v.  Garner,  20  Okl.  244,  245,  94  Pac. 
698,  holding  patentee  of  town  lot  held  title  in  trust  for  one  equitably 
entitled  to  patent;  Wilbourne  v.  Baldwin,  5  Okl.  280,  47  Pac.  1050, 
refusing  to  enjoin  Indian  agent  from  removing  homestead  applicant 
from  land;  Brown  v.  Parker,  2  Okl.  266,  39  Pac.  569,  filing  certificates 
issued  by  probate  judge  prior  to  entry  have  no  legal  force;  Columbia 
Canal  Co.  v.  Benham,  47  Wash.  251,  125  Am.  St.  Rep.  901,  91  Pac.  962, 
holding  State  court  could  not  enjoin  obtaining  of  title  to  public  lands, 
being  powerless  to  grant  relief  till  patent  issued;  Laramie  Nat.  Bank 
v.  Steinhoff,  II  Wyo,  306,  310,  71  Pac.  994,  995,  where  no  patent  has 
issued,  court,  in  action  by  possessor  under  certificate  of  purchase  against 
entryman,  cannot  determine  title;  dissenting  opinion  in  Sprout  v.  Dor- 
land,  2  Okl.  52,  35  Pac.  888,  majority  holding  court  may,  on  answer  and 
cross -complaint,  enjoin  homestead  claimant  from  interfering  with  ad- 
versary's possession;  dissenting  opinion  in  Northern  Pacific  Ry.  Co.  v. 
Wass,  219  U.  S.  431,  55  L.  Ed.  282,  31  Sup.  Ct.  321,  majority  holding 
lands  embraced  in  list  of  indemnity  selections  filed  by  Northern  Pacific 
Railroad  with  Land  Department  and  subsequently  approved  by  Secre- 
tary of  Interior  were  not  open  to  settlement  after  such  filing,  and  settler 
thereon  acquired  no  title;  Gibson  v.  Chouteau,  13  Wall.  102,  20  L.  Ed. 
537,  holding  that  for  the  enforcement  of  equitable  rights,  however  clear, 
distinct  equitable  proceedings  must  be  instituted;  Carpentier  v.  Mont- 
gomery, 13  Wall.  497,  20  L.  Ed.  702,  holding  that  a  confirmation  of  a 
Mexican  land  grant  establishes  the  legal  title  of  the  confirmee,  but  does 
not  determine  the  equitable  relations  between  him  and  third  parties ; 
Marquez  v.  Frisbie,  101  U.  S.  475,  25  L.  Ed.  801,  holding  the  court  will 
not  interfere  to  compel  the  land  office  to  issue  a  patent  to  a  claimant 
as  true  owner  and  having  the  paramount  right  before  the  patent  is 
issued,  the  equities  cannot  be  enforced  while  title  remains  in  the  United 


507  JOHNSQN  v.  TOWSLEY.  13  Wall.  72-91 

States;  United  States  v.  Schurz,  102  U.  S.  396,  26  L.  Ed.  172,  holding 
that  after  patent  has  issued,  the  question  of  real  ownership  is  open 
in  the  proper  courts,  whether  the  suit  is  by  the  United  States  to  set 
aside  the  patent  or  by  an  individual  to  cause  the  patent  title  to  be  held 
in  trust  for  him  as  equitable  owner;  Rector  v.  Gibbon,  111  U.  S.  290, 
28  L.  Ed.  432,  4  Sup.  Ct.  611,  holding  that  after  patent  issued,  a  court 
of  equity  might  inquire  whether  the  legal  title  taken  from  the  United 
States  was  not  subject  to  an  equity  in  favor  of  third  parties;  Craig  v. 
Leitensdorfer,  123  U.  S.  210,  31  L.  Ed.  122,  8  Sup.  Ct.  96,  holding  that 
the  power  of  reviewing  the  decisions  of  the  Land  Department  only 
exists  when  a  controversy  arises  between  parties  founded  on  their  deci- 
sions, and  definite  relief  is  demanded ;  Widdicombe  v.  Childers,  124  U.  S. 
405,  31  L.  Ed.  430,  8  Sup.  Ct.  520,  holding  that  a  patent  vests  the  pat- 
entee with  the  legal  title,  but  does  not  determine  the  equitable  relations 
between  him  and  third  persons;  Monroe  Cattle  Co.  v.  Becker,  147  U.  S. 
57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  holding  that  the  rule,  under  law  of 
Texas,  was  the  same,  and  that  the  issue  of  a  patent  for  public  land 
did  not  prevent  the  enforcement  of  equitable  claims  against  the  holder ; 
Turner  v.  Sawyer,  150  U.  S.  586,  37  L.  Ed.  1191,  14  Sup.  Ct.  195,  hold- 
ing that  a  purchase  by  a  tenant  in  common  of  an  outstanding  title  or 
encumbrance  on  the  joint  estate,  inures  for  the  benefit  of  all,  and  a  bill 
will  lie  in  equity  to  enforce  the  trust;  In  re  Emblen,  161  U.  S.  57, 
40  L.  Ed.  616,  16  Sup.  Ct.  488,  refusing  mandamus  to  review  acts  of 
Secretary  of  the  Interior  in  deciding  a  contest  as  to  pre-emption  after 
issue  of  patent,  holding  a  bill  in  equity  was  the  only  method  to  attach 
the  patent ;  Gildersleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  581,  40  L.  Ed. 
815,  16  Sup.  Ct.  666,  holding  that  equity  would  not  interfere  with  a 
confirmation  by  Congress  or  conclusion  of  the  Land  Department,  at  the 
instance  of  one  who  had  been  guilty  of  great  laches  in  not  asserting 
his  claim  before  the  confirmation  or  grant;  Leitensdorfer  v.  Campbell, 
5  Dill.  426,  Fed.  Cas.  8225,  holding  court  will  not  restrain  the  issue 
of  a  patent,  the  complainant  must  wait  for  relief  until  the  executive 
department  has  exhausted  its  power  and  its  right  to  act,  then  the  court 
will  correct  the  result  of  such  action  when  it  invades  private  rights; 
Southern  Pac.  R.  Co.  v.  Dull,  10  Sawy.  521,  22  Fed.  500,  sustaining 
a  bill  against  a  patentee  decreeing  a  trust  in  favor  of  plaintiff,  the 
patent  having  been  issued  under  mistake  of  law;  American  Mortgage 
Co.  v.  Hopper,  56  Fed.  70,  affirmed  in  64  Fed.  555,  12  C.  C.  A.  293, 
holding  that  the  land  office  has  power  to  cancel  a  certificate  of  payment 
issued  on  a  fraudulent  pre-emption  entry;  Scott  v.  Lockey  Inv.  Co.,  60 
Fed.  35,  holding  the  decision  of  the  Land  Department  that  an  entry- 
man  under  additional  soldier's  homestead  scrip  bore  the  necessary 
character,  was  conclusive;  Bogan  v.  Edinburgh  etc.  Mortgage  Co.,  63 
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Fed.  195,  11  C.  C.  A.  128,  holding  it  was  the  province  and  duty  of  the 
court  to  determine  the  legal  question  whether  an  entry  of  a  pre-emption 
claim  and  payment  made  before  declaration  of  intention  to  become  a 
citizen,  was  void,  and  that  his  rights  could  not  be  forfeited  by  the  land 
office  commissioner;  United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  959, 
15  C.  C.  A.  96,  holding  that  a  court  of  equity  may,  in  a  direct  proceeding 
for  that  purpose,  set  aside  a  patent  or  certificate  or  declare  the  legal 
title  under  it  to  be  held  in  trust  for  one  having  a  better  right  where 
the  action  of  the  Land  Department  has  resulted  from  fraud  or  mistake 
of  fact  or  law;  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  holding 
the  Land  Department  had  jurisdiction  to  cancel  an  entry  obtained 
through  fraud;  Sloan  v.  United  States,  95  Fed.  194,  holding  courts  will 
not  take  cognizance  of  a  controversy  of  title  to  land  so  long  as  the  title 
remains  in  the  United  States,  bnt  only  after  title  has  vested  in  a  private 
party ;  Thompson  v.  Ferry,  6  Ariz.  301,  56  Pac.  743,  holding  bill  would 
lie  to  declare  a  trust  of  land  held  by  a  patentee  for  benefit  of  cotenants; 
Coleman  v.  Hill,  44  Ark.  455,  holding  that  negligence  on  the  part  of 
the  land  agent  in  permitting  a  second  entry  on  swamp-land  on  which  a 
patent  issued  wonld  defeat  the  prior  right  of  an  eutryman  to  whom 
a  certificate  had  been  issued;  Bird  v.  Wilcox,  45  Cal.  689,  holding  that 
a  patentee  who  obtains  a  patent  by  fraud  over  one  who  has  taken  the 
preliminary  steps  to  enter  it  as  a  homestead,  holds  the  title  in  trust 
for  the  homestead  claimant;  Aurrecoechea  v.  Sinclair,  60  Cal.  545, 
holding  claimant  of  equitable  relief  from  a  patentee  must  show  not  only 
equitable  right,  but  must  offer  to  do  equity;  Plummer  v.  Brown,  70  Cal. 
546,  12  Pac.  465,  holding  that  on  land  contest,  if  successful  claimant 
acquires  legal  title  affected  with  any  fraud  or  trust,  he  will  be  regarded 
in  equity  as  trustee  of  true  owner;  Buckley  v.  Howe,  86  Cal.  600,  25 
Pae.  133,  holding  that  a  bill  in  equity  to  have  a  trust  decreed  of  land 
by  the  patentee  was  a  proper  mode  of  attacking  a  patent ;  Mayor  of 
Aspen  v.  Aspen  Town  &  L.  Co.,  10  Colo.  201,  15  Pae.  799,  holding  that 
a  patent  for  a  town-site  must  be  construed  according  to  the  acts  of 
Congress  authorizing  its  issue,  and  when  the  trust  was  vested  in  the 
county  judge,  his  successors  and  assigns,  the  intent  of  the  grant  would 
be  enforced  in  equity;  Bassick  Min.  Co.  v.  Davis,  11  Colo.  134, 17  Pac. 
296,  holding  that  when,  through  fraud,  mistake  or  any  recognised 
ground  for  equitable  interference,  the  legal  title  of  any  portion  of  the 
public  domain  has  been  obtained  by  one  when  another  was  better  en- 
titled, equity  will  treat  the  holding  as  a  trust  and  compel  conveyance 
to  the  equitable  owner;  Lee  v.  Justice  Min.  Co.,  2  Colo.  App.  124,  29 
Pac.  1024,  sustaining  a  bill  to  declare  a  patentee  a  trustee  for  the 
equitable  owner  on  proof  that  the  patent  had  been  issued  on  an  invalid 
location;  Forbes  v.  Driscoll,  4  Dak.  352,  353,  354,  31  N.  W.  641,  642, 
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holding,  that  while  a  contest  is  pending  in  the  land  office  between  pre- 
emptors,  the  courts  cannot  interfere  to  determine  priority  of  rights; 
Vantongeren  v.  Heffernan,  5  Dak.  204,  209,  38  N.  W.  64,  66,  holding  that 
courts  have  no  jurisdiction  to  pass  on  conflicting  claims  prior  to  the 
issue  of  the  patent;  Bisson  v.  Curry,  35  Iowa,  78,  holding  that  in  an 
action  for  possession  by  a  patentee,  it  was  competent  to  show  fraud 
in  obtaining  the  patent  and  declaring  the  rightful  title  to  be  in  the 
defendant;  Brown  v.  Johnson,  14  Kan.  379,  holding  that  in  an  action 
to  establish  a  trust  of  land  held  by  a  patentee,  it  was  error  to  with- 
draw the  case  from  the  jury,  as  the  matter  of  right  was  open  to  judicial 
inquiry;  Kansas  Pac.  R.  Co.  v.  Missouri,  K.  &  T.  R.  Co.,  15  Kan.  25, 
holding,  in  a  controversy  between  railway  companies  each  claiming 
under  a  grant  from  Congress,  where  the  facts  were  undisputed,  the 
courts  were  free  to  apply  the  law  to  the  facts  and  make  a  final  dis- 
position adjudging  title;  Janes  v.  Wilkinson,  2  Kan.  App.  368,  42  Pac. 
738,  holding  that  by  no  proceeding  can  a  mere  voidable  title  be  set 
aside  on  behalf  of  one  who  does  not  show  in  himself  a  superior  equitable 
or  legal  title;  Boyce  v.  Danz,  29  Mich.  151,  holding  right  not  barred 
by  laches;  Winona  etc.  R.  Co.  v.  St.  Paul  etc.  R.  Co.,  26  Minn.  182, 
2  N.  W.  491,  decreeing  transfer  of  legal  title  and  an  account  of  proceeds 
of  portions  sold  of  lands  conveyed  to  a  company  by  Governor  of  State, 
which  in  equity  belonged  to  another  company,  holding  it  was  immaterial 
whether  the  error  arose  through  fraud,  ignorance,  mistake  of  fact,  or 
misconstruction  of  law;  Corbett  v.  Wood,  32  Minn.  510,  21  N.  W.  735, 
holding  that  after  issue  of  a  patent,  a  hostile  claimant  may  come  into 
court  and  show  fraud  in  its  procurement,  and  that  in  equity  he  is  en- 
titled to  the  land;  Sensenderfer  v.  Kemp,  83  Mo.  588,  holding,  that 
when  the  legal  title  has  passed  out  of  the  United  States,  it  was  com- 
petent for  the  courts  to  compel  a  conveyance  to  the  party  who  had  the 
paramount  equity;  Widdicombe  v.  Childers,  84  Mo.  396,  holding  that 
location,  entry  and  sale  of  a  proper  description  passed  the  equitable 
title,  and  in  an  action  of  ejectment  by  a  subsequent  patentee  of  same 
land,  the  latter  will  be  compelled  to  convey  the  legal  title  by  deeds 
of  general  warranty;  Boyd  v.  Mammoth  Spring  etc.  Co.,  137  Mo.  494, 
38  S.  W.  967,  holding  that  the  beneficial  owner  who  had  furnished 
the  purchase  money  for  land  patented  in  the  name  of  the  original 
locator  whose  entry  was  canceled  for  fraud,  was  entitled  to  have  the 
legal  title  of  the  patentee's  heirs  divested  and  decreed  to  him;  Brandy 
v.  Mayfield,  15  Mont.  211,  38  Pac.  1070,  holding  mining  patent,  fraudu- 
lently acquired,  would  be  held  in  trust  for  the  true  owners  and  enforced 
in  equity;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  31,  60,  35  Pac.  92, 
104,  refusing  to  disturb  mining  patent  for  fraud  under  circumstances; 
Grandin  v.  La  Bar,  3  N.  D.  448,  57  N.  W.  241,  holding  that  until  legal 
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title  had  passed  out  of  United  States,  interior  department  was  tribunal 
authorized  by  law  to  hear  and  determine  all  questions  pertaining  to 
rights  of  parties;  Parsons  v.  Venzke,  4  N.  D.  457,  50  Am,  St.  Rep.  671, 
61  N.  W.  1037,  holding,  when  power  of  land  commissioner  to  cancel 
an  entry  has  been  exercised  under  a  mistake  as  to  law,  equity  will 
correct  the  error;  Sproat  v.  Durland,  2  Okl.  52,  35  Pac.  888,  holding 
homestead  law  did  not  confer  any  inherent  right  of  settlement  on  land 
already  occupied;  Miles  v.  Johnson,  18  Utah,  435,  56  Pac.  300,  holding 
that  an  agreement  by  one  of  several  settlers  to  take  a  patent  for  the 
joint  benefit  and  convey  after  patent,  is  valid  and  enforceable;  McCord 
v.  Hill,  104  Wis.  457,  80  N.  W.  736,  in  suit  to  declare  a  trust,  complaint 
failing  to  show  United  States  has  conveyed  legal  title  is    defective; 
dissenting  opinion  in  Rector  v.  Gibbon,  111  U.  S.  292,  28  L.  Ed.  432, 
4  Sup.  Ct.  613,  majority  holding  decision  of  commissioners  under  act 
of  1877,  respecting  Hot  Springs  reservation,  was  not  that  of  a  special 
tribunal  and  could  not  be  reviewed  in  Supreme  Court ;  dissenting  opinion 
in  Rutledge  v.  Murphy,  51  Cal.  400,  majority  holding  that  when  land 
office  had  correctly  applied  law  to  facts  found  concerning  a  contest 
about  right  of  pre-empt i  oner  to  purchase  land,  court  would  not  interfere 
to  declare  patentee  a  trustee  for  a  prior  claimant;  dissenting  opinion 
in  Chapman  v.  Quinn,  56  Cal.  282,  284,  285,  287,  295,  majority  holding 
that  one  who  had  been  prevented  by  register  from  filing  declaratory 
statement  and  making  proofs,  was  not  in  position  to  contest  right  of 
patentee;  dissenting  opinion  in  McHenry  v.  Nygaard,  72  Minn.  13,  74 
N.  W.  1109,  majority  holding  that  court  had  jurisdiction  of  a  contro- 
versy as  to  land    awarded  by    Secretary  of   Interior  to  homesteader, 
though  no    patent  had    issued;   dissenting    opinion  in    Meyendorf  v. 
Frohner,  3  Mont.  344,   majority  holding  that  when   fraud  has   been 
practiced  in  procuring  a  patent,  only  United  States  can  attach  it;  Davis 
v.  Magoun,  109  Iowa,  308,  80  N.  W.  428,  and  Orchard  v.  Alexander,  157 
U.  S.  383,  39  L.  Ed.  741,  15  Sup.  Ct.  639,  both  arguendo. 

Distinguished  in  Watt  v.  Amos,  14  Okl.  180,  79  Pac.  109,  declaring 
holder  of  legal  title  a  trustee  though  no  fraud  shown;  United  States  v. 
Flint,  4  Sawy.  74,  Fed.  Cas.  15,121,  holding  the  court  had  no  power  to 
adjudicate  on  the  validity  of  a  claim  under  a  Mexican  grant,  although 
evidently  obtained  through  fraud,  as  the  exclusive  jurisdiction  had  been 
committed  to  a  special  tribunal  to  settle  land  claims  in  California;  Rob- 
erts v.  Gebhart,  104  Cal.  69,  37  Pac.  783,  holding  that  a  selection  by  the 
State,  which  did  not  receive  the  approval  of  the  Secretary  of  the  In- 
terior, did  not  give  the  State  any  legal  or  equitable  right  to  the  land; 
Rose  v.  Richmond  M.  Co.,  17  Nev.  69,  27  Pac.  1115,  holding  that  where 
both  patents  were  absolutely  void  as  issued  without  authority  of  law, 
neither  party  acquired  rights  and  had  none  to  convey;  dissenting  opinion 
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in  Tonopah  etc.  R.  Co.  v.  Fellanbaum,  32  Nev.  302,  107  Pac.  890,  major- 
ity holding  patentee  not  entitled  to  recover  land  from  one  rightfully  in 
possession  for  six  months  before  issuance  of  patent. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  566,  567,  568. 

When  officers  of  land  office  decide  controverted  questions  of  fact,  in 
absence  of  fraud,  imposition  or  mistake,  their  decision  Is  final,  except  as 
reversed  on  appeal  in  that  department;  but  when  in  application  of  facts 
found,  they,  by  misconstruction  of  law,  take  from  party  that  to  which 
he  has  acquired  a  legal  right  under  the  law,  equity  will  give  relief. 

Approved  in  Hartwell  v.  Havighorst,  196  U.  S.  635,  49  L.  Ed.  629,  25 
Sup.  Ct.  793,  Estes  v.  Timmons,  12  Okl.  540,  544,  73  Pac.  304,  305,  and 
Adams  v.  Couch,  1  Okl.  34,  35,  40,  26  Pac.  1015,  1017,  all  following  rule ; 
J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  78,  54  L.  Ed.  673,  30  Sup.  Ct. 
490,  holding  whether  patent  issued  by  State  was  wrongfully  issued  was 
question  between  State  and  patentee,  and  no  individual  could  act  for 
State;  Ballinger  v.  United  States,  216  U.  S.  248,  54  L.  Ed.  468,  30  Sup. 
Ct.  338,  upholding  mandate  to  compel  Secretary  of  Interior  to  issue 
patent  to  one  lawfully  entitled  thereto;  United  States  v.  Dowden,  220 
Fed.  279,  holding  selection  of  Indian  allotment  and  issuance  of  certifi- 
cate therefor  vested  allottee  with  right  to  patent,  and  Secretary  of  In- 
terior could  not  thereafter  cancel  it;  Stickney  v.  Interstate  Commerce 
Com.,  164  Fed.  644,  holding  courts  could  set  aside  order  of  Interstate 
Commerce  Commission  resulting  from  misconception  and  misapplication 
of  law;  Kerns  v.  Lee,  142  Fed.  988,  applying  principle  under  swamp- 
land act  of  1850;  Le  Marchel  v.  Teegarden,  133  Fed.  827,  one  attacking 
land  patent  must  plead  and  prove  evidence  before  Land  Department 
from  which  mistake  resulted,  particular  mistake  made,  and  how  it  oc- 
curred; Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  8,  61 
L.  R.  A.  280,  50  C.  C.  A.  79,  and  Savage  v.  Worsham,  104  Fed.  18,  both 
refusing  to  entertain  suit  as  to  respective  rights  to  land;  decision 
thereto  still  pending  before  Land  Department ;  Phoenix  etc.  R.  R.  Co.  v. 
Arizona  Eastern  R.  Co.,  9  Ariz.  441,  84  Pac.  1100,  holding  pending  con- 
test before  Secretary  of  Interior  between  railroads  seeking  approval  of 
conflicting  profiles  courts  could  not  determine  ultimate  right  of  posses- 
sion of  right  of  way  in  question;  Southern  Pacific  R.  R.  Co.  v.  Arnold, 
162  Cal.  734,  124  Pac.  833,  holding  where  plaintiff  !s  application  for 
patent  was  erroneously  rejected,  and  patent  issued  to  another  on  false 
representation  that  he  was  bona  fide  purchaser  from  plaintiff,  title 
would  be  decreed  to  be  held  in  trust  for  plaintiff ;  Smith  v.  Love,  49  Fla. 
239,  38  Soufh.  379,  applying  rule  where  fraud  alleged;  Whitehili  v. 
Victorio  Land  &  Cattle  Co.,  18  N.  M.  530,  139  Pac.  187,  holding  at- 
tempted exercise  of  jurisdiction  by  Land  Department  in  accepting  entry 
of  lands  reserved  was  void,  where  reservation  appears  from  records  of 
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land  office;  Cook  v.  McCord,  9  Okl.  209,  60  Pac.  500,  applying  rule  to 
finding  of  Land  Department  that  lot  had  been  abandoned  by  claimant; 
Black  v.  Jackson,  6  Okl.  754,  52  Pac.  407,  where  Land  Department  makes 
final  award  of  adverse  claims,  loser  cannot  continue  residence  on  land 
to  bring  suit  to  declare  trust  against  adversary;  Cummings  v.  McDer- 
mid,  4  Okl.  280,  44  Pac.  278,  applying  rule  where  award  of  town-site 
trustees  attacked ;  King  v.  Thompson,  3  Okl.  647,  39  Pac.  467,  applying 
principle  to  acts  of  town-site  trustees;  Haumesser  v.  Chehalis  County, 
76  Waslj,  572,  136  Pac.  1142,  holding  Land  Department  could  contest 
regularity  or  sufficiency  of  proofs  after  final  certificate  to  homesteader; 
dissenting  opinion  in  Meyerhaeuser  v.  Hoyt,  219  U.  S.  405,  55  L.  Ed. 
272,  31  Sup.  Ct.  300,  majority  holding  lands  embraced  in  lieu  list  se- 
lected by  Northern  Pacific  were  not  open  to  entry  after  filing  of  list  and 
pending  approval;  dissenting  opinion  in  McCarter  v.  Sooy  Oyster  Co., 
78  N.  J.  L.  410,  75  Atl.  217,  majority  upholding  grant  by  riparian  com- 
missisoners  of  tide-lands  alleged  void  on  ground  that  they  were  natural 
oyster-beds  not  subject  to  grant;  dissenting  opinion  in  Paine  v.  Foster, 
9  Okl.  261,  60  Pac.  25,  majority  following  rule;  Weyerhaeuser  v.  Hoyt, 
219  U.  S.  391,  55  L.  Ed.  263,  31  Sup.  Ct.  300,  arguendo ;  Warren  v.  Van 
Brunt,  19  Wall.  653,  22  L.  Ed.  222,  in  a  case  where  neither  party  had  an 
advantage  by  reason  of  a  prior  settlement  nor  on  account  of  possession, 
and  the  claim  was  as  to  the  entire  tract,  holding  that  the  decision  of  the 
office  in  granting  the  patent  would  not  be  interfered  with;  Moore  v. 
Robbins,  96  U.  S.  535,  24  L.  Ed.  851,  setting  aside  a  decision  of  the 
Secretary  of  Interior  against  a  purchaser  at  a  public  sale,  for  failure 
of  the  pre-emption  claimant  to  make  the  statutory  proof  and  payment; 
Marquez  v.  Frisbie,  101  U.  S.  476,  25  L.  Ed.  801,  holding  that  a  patent, 
when  issued,  has  in  its  favor  all  the  presumptions  of  validity  and  could 
only  be  attacked  on  equitable  grounds  of  fraud  or  mistake,  and  that 
the  mistake  of  law  must  be  clear;  Vance  v.  Burbank,  101  U.  S.  519,  25 
L.  Ed.  931,  where  the  question  in  dispute  was  one  of  fact,  holding  the 
decision  of  land  office,  in  the  absence  of  fraud,  was  conclusive;  Quinby 
v.  Conlan,  104  U.  S.  426,  26  L.  Ed.  802,  holding  that  where  an  allegation 
oT  false  and  fraudulent  representations  as  to  the  settlement,  was  ex- 
pressly negatived  by  the  finding  of  the  court,  equity  would  not  interfere, 
mere  allegations  of  fraud  would  not  suffice;  St.  Paul  R.  Co.  v.  Winona 
E.  C,  112    U.  S.  733,  28  L.  Ed.  877,  5  Sup.  Ct.  Rep.  341,  holding  that 
when  the  Secretary  of  the  Interior  certified  lands  for  the  use  of  a  rail- 
road under  a  mistake  of  law,  his  decision  could  be  reviewed;  Lee  v. 
Johnson,  116  U.  S.  51,  29  L.  Ed.  571,  6  Sup.  Ct.  250,  holding  the  findings 
of  the  Secretary  of  the  Interior  as  to  the  character  of  the  settlement  and 
alleged  abandonment  were  conclusive  in  the  absence  of  fraud  or  imposi- 
tion; Maxwell  Land  Grant  Cases,  121  U.  S.  380,  30  L.  Ed.  958,  7  Sup.  Ct. 
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1028,  holding  that  in  a  suit  to  set  aside  a  patent  or  grant  from  the 
United  States  for  fraud  or  mistake,  the  testimony  must  be  dear,  un- 
equivocal and  convincing,  and  not  a  mere  preponderance  of  evidence; 
Craig  v.  Leitensdorfer,  123  U.  S.  212,  31  L.  Ed.  128,  8  Sup.  Ct.  97,  hold- 
ing that  if  the  court  is  unable  to  finally  adjust  the  opposing  claims  of 
the  litigating  parties,  then  the  mere  circumstance  that  the  official  act  of 
the  executive  authority  is  challenged  for  fraud  or  error  of  law  cannot 
confer  jurisdiction  on  the  courts  to  review  the  decision ;  Morgan  v. 
Daniels,  153  U.  S.  124,  38  L.  Ed.  658,  14  Sup.  Ct.  773,  holding,  where 
question  decided  in  patent  office  is  as  to  priority  of  invention,  decision 
must  be  accepted  as  controlling,  unless  contrary  is  established  by  testi- 
mony which  carries  thorough  conviction ;  Wisconsin  etc.  R.  Co.  v.  For- 
sythe,  159  U.  S.  61,  40  L.  Ed.  76,  15  Sup.  Ct.  1025,  determination  by 
Land  Department  on  title  of  a  railway  land  grant  upon  an  erroneous 
construction  of  law,  not  conclusive  on  the  courts ;  Burpenning  v.  Chicago 
etc.  R.  Co.,  163  U.  S.  323,  41  L.  Ed.  176,  16  Sup.  Ct.  1019,  holding  the 
determination  of  the  Land  Department  as  to  the  character  of  land  is 
final,  but  it  cannot  override  Congress  and  grant  patent  of  land  reserved 
from  entry  or  dedicated  to  any  special  purpose ;  Gonzales  v.  French,  164 
U.  S.  342,  41  L.  Ed.  460,  17  Sup.  Ct.  104,  holding  that  when  the  result 
of  proceedings  in  the  Land  Department  was  the  issue  of  a  patent,  then 
a  contestant  of  its  validity  must  aver  and  prove  either  error  in  construc- 
tion of  law  or  fraud;  Hedrick  v.  Atchison  etc.  R.  Co.,  167  U.  S.  681,  42 
L  Ed.  323,  17  Sup.  Ct.  925,  holding  that  a  patentee  of  land  for  which  a 
previous  patent,  but  containing  an  erroneous  description,  had  been  is- 
sued must  hold  the  land  as  trustee  for  the  true  owner,  the  prior  intended 
patentee ;  Johnson  v.  Drew,  171  U.  S.  100,  43  L.  Ed.  91,  18  Sup.  Ct.  802, 
holding  that  a  party  cannot  defend  against  a  patent  duly  issued  for 
public  land  upon  an  entry  made  in  the  local  land  office,  on  the  ground 
that  he  was  in  actual  possession  of  the  land  at  the  time  of  issue  of  the 
patent;  Langdon  v.  Joy,  4  Dill.  394,  Fed.  Cas.  8062,  holding  that  the 
action  of  the  commissioners  in  rejecting  a  claim  of  an  actual  settler 
on  the  Cherokee  neutral  lands,  was  illegal,  and  decreeing  that  the  pat- 
entee should  hold  in  trust  for  equitable  owner;  Aiken  v.  Ferry,  6  Sawy. 
84,  Fed.  Cas.  112,  holding  that  although  the  proof  showed  conclusively 
a  prior  settlement,  the  court  could  not  set  aside  a  contrary  finding  by 
the  officers  of  the  land  office,  unaffected  by  fraud  or  mistake  other  than 
error  in  estimating  the  value  of  evidence ;  Stevens  v.  Sharp,  6  Sawy.  117, 
Fed.  Cas.  13,410,  holding  that  the  court  would  relieve  against  a  fraud 
by  married  settler  under  the  donation  act  in  procuring  the  issue  of  a 
patent  to  a  woman  not  his  wife ;  Cahn  v.  Barnes,  7  Sawy.  54,  5  Fed.  332, 
holding  that  in  an  action  to  recover  possession,  a  patent  was  conclusive 
evidence  that  the  land  was  included  in  a  wagon-road  grant,  and  was, 
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therefore,  riot  swamp-land;  United  States  v.  Williams,  12  Sawy.  149, 
30  Fed..  315,  canceling  and  vacating  a  listing  of  lands  to  the  State  of 
Nevada,  procured  by  fraud  on  the  officers  of  the  Land  Department ;  City 
of  New  Orleans  v.  Paine,  51  Fed.  838,  2  C.  C.  A.  516,  refusing  to  enjoin 
the  Land  Department  from  making  a  survey  while  the  fixing  of  the 
limits  of  a  grant  was  sub  judice  in  that  department;  Hodge  v.  Palms, 
68  Fed.  63,  15  C.  G.  A.  220,  holding  the  court  had  jurisdiction  of  a  suit 
to  impress  a  trust  on  land,  patent  for  which  had  been  improperly  issued 
to  one  claiming  through  probate  proceedings  which  were  void,  in  favor 
of  the  equitable  owners;  Durango  Land  etc.  Co.  v.  Evans,  80  Fed.  429, 
25  C.  C.  A.  523,  when  judgment  of  Land  Department  is  impeached  for 
fraud,  it  must  be  shown  that  false  testimony  has  affected  decision ;  when 
impeached  for  errors  at  law,  facts  must  be  shown  to  enable  court  to  see 
that  law  has  been  misconstrued ;  Linkswiler  v.  Schneider,  95  Fed.  205, 
in  order  to  justify  any  interference  by  court  with  Land  Department, 
where  no  fraud  is  charged,  plaintiff  must  show  that  some  error  of  law 
inheres  in  decision  of  department;  Hawke  v.  Deffebach,  4  Dak.  25,  22 
N.  W.  482,  holding  that  in  order  to  avail  himself  of  an  error  committed 
in  the  Land  Department,  a  defendant  must  show  some  legal  or  equitable 
right  in  himself,  such  that  on  correction  of  the  error  he  would  be  en- 
titled to  the  land ;  Forbes  v.  Driscoll,  4  Dak.  356,  31  N.  W.  643,  holding 
that  courts  of  law  can  in  no  case  review  the  action  of  the  Land  De- 
partment after  it  has  acted,  that  courts  of  equity  cannot  act  until  the 
patent  has  issued,  and  when  equitable  jurisdiction  is  invoked,  the  error 
complained  of  must  come  clearly  within  one  of  the  well-known  grounds 
of  equity;  Vantongeren  v.  Heffeman,  5  Dak.  211,  38  N.  W.  68,  holding 
courts  have  no  jurisdiction  of  conflicting  claims  prior  to  the  issue  of  a 
patent;  Porter  v.  Bishop,  25  Fla.  760,  6  South.  866,  holding  courts  can- 
not exercise  any  direct  appellate  jurisdiction  over  the  rulings  of  the 
officers  or  their  superior  in  the  Land  Department,  in  matters  involving 
errors  of  judgment,  nor  reverse  or  correct  them  in  a  collateral  proceed- 
ing between  the  parties;  Land  v.  Keirn,  52  Miss.  352,  holding  that  a 
patent  for  land  previously  reserved  or  appropriated  under  the  Dancing 
Rabbit  treaty,  was  void,  and  the  title  could  not  be  affected  by  the 
opinion  or  decision  of  the  land  office ;  Stalnaker  v.  Morrison,  6  Neb.  367, 
affirming  the  jurisdiction  of  equity  over  conflicting  land  claims,  where  a 
settler  had  sought  to  pre-empt  land  within  a  railway  grant,  withdrawn 
from  private  entry;  Parsons  v.  Venzke,  4  N.  D.  459,  50  Am.  St.  Rep. 
672,  61  N.  W.  1037,  holding  that  an  entryman  has  such  a  standing  in 
law  that  the  land  commissioner  cannot  illegally  or  arbitrarily  cancel 
his  entry;  King  v.  Thompson,  3  Okl.  647,  39  Pac.  467,  holding  that 
courts  will  only  interfere  to  prevent  injustice  or  wrong  when  the  land 
officers  have  misconstrued  the  law,  or  where  fraud  and  misrepresenta- 
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tions  have  been  practiced;  Johnson  v.  Bridal  Veil  Lumber  Co.,  24  Or. 
186,  33  Pac.  529,  holding  that  when  a  homestead  entryman .  made  his 
final  proof,  and  the  local  officers  approved  it  and  gave  receipt  for  the 
purchase  money,  in  the  absence  of  fraud  their  action  was  conclusive  on 
such  questions  and  as  to  the  character  of  the  land ;  Galliher  v.  Cadwell, 
3  Wash.  Ter.  514, 18  Pac.  72,  holding  that  if  an  application  to  purchase 
under  act  of  1880  was  improperly  rejected  by  the  Land  Department,  the 
applicant  would  be  entitled  to  relief  in  equity;  unless  other  facts  con- 
stituted a  bar;  Wiseman  v.  Eastman,  21  Wash.  163,  57  Pac.  400,  401, 
affirming  the  right  of  the  courts  to  review  decisions  of  the  Land  De- 
partment on  the  ground  of  misconstruction  of  law,  but  holding  the  mis- 
take must  be  clearly  manifest  and  not  founded  on  a  possible  finding  of 
facts  different  from  that  put  on  them  by  the  Land  Department;  Empey 
v.  Plugert,  64  Wis.  612,  25  N.  W.  563,  courts  will  not  disturb  adjudica- 
tion of  land  officers  on  homestead  right,  except  in  clear  cases  of  fraud, 
mistake,  perjury  or  violation  of  law;  dissenting  opinion  in  United 
States  v.  Schurz,  102  U.  S.  407,  26  L.  Ed.  175,  majority  holding  man- 
damus will  lie  to  compel  delivery  of  patent  after  decision  in  favor  of 
patentee  has  been  made  and  patent  signed  and  recorded;  dissenting 
opinion  in  Rutledge  v.  Murphy,  51  Cal.  399,  majority  holding,  that 
if  decision  of  land  office  correctly  applies  law  to  facts,  courts  will 
not  review  their  findings;  dissenting  opinion  in  Chapman  v.  Quinn,  56 
Cal.  279,  283,  majority  holding  that  the  court  would  not  interfere  to 
allow  relief  to  a  pre-emptor  who  made  his  entry  during  a  contest,  but 
had  paid  no  purchase  money  nor  made  any  settlement  as  against  the 
patentee;  Rutledge  v.  Murphy,  51  Cal.  391,  arguendo. 

Distinguished  in  Richards  v.  Meissner,  155  Fed.  137,  holding  in  action 
to  compel  issue  of  patent  to  complainant  for  invention  already  patented 
to  defendant  evidence  was  admissible  to  show  defendants  patent  void 
for  anticipation;  Rector  v.  Gibbon,  2  McCrary,  285,  9  Fed.  17,  holding 
that  the  rule  did  not  apply  to  the  Hot  Springs,  Arkansas,  commissioners, 
where  the  act  provided  that  they  should  "finally  determine"  questions, 
and  that  their  decision  could  not  be  reviewed;  Manning  v.  San  Jacinto 
Tin  Co.,  7  Sawy.  427,  9  Fed.  733,  holding  that  a  mining  locator  cannot 
attack  a  patent  issued  on  a  Mexican  grant  to  a  third  party  for  fraud 
in  making  the  location,  the  United  States  not  being  a  party. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  273, 
274,  275. 

After  surveys  are  made  In  any  given  locality,  so  that  tracts  can  be 
Identified  by  descriptions  used  in  surveys,  they  are  not  subject  to  sale  by 
private  entry  at  land  office  until  there  has  been  public  auction  at  which 
lands  so  surveyed  are  offered  to  highest  bidder. 
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Approved  in  Eldred  v.  Sexton,  19  Wall.  196,  22  L.  Ed.  147,  as  the 
established  practice  of  the  land  office  and  a  leading  feature  in  the 
system  of  land  sales;  Northern  Pac.  R.  Co.  v.  De  Lacey,  174  U.  S.  629, 
43  L.  Ed.  1118,  19  Sup.  Ct.  794,  holding  that  under  the  statutes  regulat- 
ing sales  of  public  lands,  unoffered  land  could  not  be  purchased  at  any 
price  or  in  any  manner  in  advance  of  the  public  sale,  while  offered  land 
was  at  all  times  subject  to  purchase  at  a  fixed  price. 

Act  of  1843,  providing  that  one  declaring  Intention  to  pre-empt  one 
tract  of  land  should  not  subsequently  file  a  declaration  on  another,  is  limited 
to  land  subject  to  private  entry. 

Explained  in  Baldwin  v.  Stark,  107  U.  S.  466,  27  L.  Ed.  527,  2  Sup. 
Ct.  475,  holding,  under  section  2261  of  the  Revised  Statutes,  that  when 
party  has  filed  his  declaration  of  intention  to  claim  benefits  of  right  of 
pre-emption  for  one  tract  of  land,  he  shall  not  at  any  future  time  file  a 
second  declaration  for  another;  Whitney  v.  Taylor,  158  U.  S.  95,  89 
L.  Ed.  900,  15  Sup.  Ct.  800,  neither  by  declaration  of  intention  nor  by 
original  entry  in  a  homestead  case  was  any  vested  right  acquired  as 
against  the  government;  United' States  v.  Union  Pac.  R.  Co.,  61  Fed. 
147,  holding  that  where  lands  were  not  subject  to  private  entry,  filing  of 
declaration  did  not  exhaust  claimants'  rights;  Cumens  v.  Cyphers,  56 
Cal.  387,  holding  statute  did  not  prohibit  filing  of  second  declaration 
for  same  tract  of  land  when  by  reason  of  defects  the  first  had  become 
unavailing  and  no  other  rights  had  intervened;  dissenting  opinion  in 
Chapman  v.  Quinn,  56  Cal.  290,  arguendo. 

Distinguished  in  Chapman  v.  Quinn,  56  Cal.  275,  holding  courts  would 
not  decree  transfer  of  title  from  patentee  to  one  who  had  never  filed  a 
declaratory  statement.        , 

Priority  between  conflicting  patents.    Note,  20  E.  R.  0.  482. 

Declaration  of  intention  to  pre-empt,  required  by  act  of  1843  to  be  made 
within  three  months,  from  time  of  settlement,  may  be  made  at  any  time  while 
party  is  still  in  possession,  provided  no  other  party  has  made  a  settlement 
or  given  notice  of  intention  meanwhile. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S.  217,  55 
L.  Ed.  709,  31  Sup.  Ct.  607,  and  Svor  v.  Morris,  227  U.  S.  528,  57  L.  Ed. 
626,  33  Sup.  Ct.  385,  both  holding  under  act  of  May  14,  1880,  and  sec- 
tion 2265,  Revised  Statutes,  railroad  company  could  not  acquire  land 
withdrawn  from  selection  by  settlement  though  settler  had  not  asserted 
claim  within  three  months  of  settlement;  San  Francisco  Chemical  Co. 
v.  Duffield,  201  Fed.  834,  120  C.  C.  A.  160,  and  Duffield  v.  San  Fran- 
cisco Chemical  Co.,  205  Fed.  486,  123  C.  C.  A.  548,  both  holding  where 
placer  location  was  void  because  mineral  was  in  lode,  another  who  went 
peaceably  on  land  where  unoccupied  and  made  discovery  and  perfected 
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lode  claims  acquired  valid  claims;  Trodick  v.  Northern  Pac.  Ry.  Co.,  164 
Fed.  918,  90  C.  C.  A.  653,  holding  under  act  of  May  14,  1880,  failure  to 
file  application  within  three  months  after  filing  of  surrey  did  not  affect 
settler's  right  except  as  against  claimant  who  has  acquired  right  before 
application  is  made ;  Thallman  v.  Thomas,  111  Fed.  279,  49  C.  C.  A.  317, 
holding  competent  locator  has  right  to  initiate  lawful  claim  upon  unap- 
propriated land,  in  possession  of  those  not  having  superior  rights; 
Megerle  v.  Ashe,  1  Cal.  Unrep.  758,  holding  failure  of  pre-emptor  to  file 
declaratory  statement  in  season  did  not  disable  him  from'  becoming  pre- 
emptor  de  novo,  in  absence  of  rival  claimant;  Atherton  v.  Fowler,  96 
U.  S.  516,  24  L.  Ed.  733,  arguendo,  that  there  might  be  cases  of  two  per- 
sons making  settlement  on  same  quarter-section  where  neither  would 
be  a  trespasser,  but  in  such  case  the  settlement  of  one  must  not  be  on 
land  in  actual  possession  of  the  other;  Lansdale  v.  Daniels,  100  U.  S. 
117,  25  L.  Ed.  589,  sustaining  the  right  to  a  patent  of  a  claimant  who 
had  filed  his  declaration  subsequent  to  the  time  prescribed,  as  against 
a  declaration  filed  before  the  other  settler  had  any  right  to  file  one; 
Whitney  v.  Taylor,  158  U.  S.  96,  39  L.  Ed.  910,  15  Sup.  Ct.  801,  holding 
that  delay  in  filing  had  no  effect  on  the  validity  of  the  declaratory  state- 
ment; United  States  v.  Yoder,  5  McCrary,  616, 18  Fed.  372,  holding  that 
a  settler  claiming  in  good  faith  a  homestead  can,  for  the  purpose  of 
improving  the  land,  cut  down  the  necessary  timber  before  he  files  his 
entry;  United  States  v.  Union  Pac.  R.  Co.,  61  Fed.  146, 148,  holding  that 
no  man  could  get  a  perfect  title  under  the  pre-emption  laws  without  a 
settlement,  and  after  settlement  the  declaration  may  be  filed  even  later 
than  three  months  if  no  other  rights  have  intervened ;  Hartman  v.  War- 
ren, 76  Fed.  163,  22  C.  C.  A.  30,  holding  that  in  order  to  charge  the 
owner  of  land  with  a  trust,  the  claimant  must  have  an  equitable  title 
which  must  have  been  initiated  by  settlement  upon  or  improvement  of 
the  land  before  the  foundation  of  the  claim  on  which  patent  was  issued ; 
Pueblo  v.  Budd,  19  Colo.  590,  36  Pac.  602,  holding  the  provision  of  the 
Town  Site  Act,  §  4,  that  a  failure  to  file  the  required  statement  should 
bar  the  remedy  only,  does  not  work  a  forfeiture  of  a  vested  right  so 
long  as  the  occupant  remains  in  possession;  Nickals  v.  Winn.  17  Nev. 
193,  30  Pac.  436,  holding  that  a  pre-emption  right  could  not  be  acquired 
by  an  intrusion  on  land  bona  fide  occupied  and  improved  by  another 
who  had  allowed  the  statutory  time  to  pass  for  filing  his  declaration, 
pre-emption  must  be  by  settlement  on  unoccupied  land;  Jamestown  etc. 
R.  Co.  v.  Jones,  7  N.  D.  628,  76  N.  W.  229,  holding  that  a  railroad  com- 
pany claiming  a  right  of  way  under  statute  of  1875  cannot  take  advan- 
tage of  the  failure  of  a  settler  to  proceed  with  diligence  in  the  filing  of 
the  declaratory  statement. 

Distinguished  in  Northern  Pac.  R.  Co.  v.  De  Lacey,  174  U.  S.  635,  43 
L  Ed.  1116,  19  Sup.  Ct.  796,  holding  that  after  the  declaration  had  been 
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filed  and  the  time  for  proving  up  and  making  payment  had  wholly  ex- 
pired the  claim  was  no-  longer  an  existing  one  so  as  to  prevent  the  trans- 
fer of  title  to  the  company  under  the  act  of  Congress;  Chicago,  K.  & 
W.  R.  Co.  v.  Ahhott,  44  Kan,  178,  24  Pac.  56,  holding  that,  in  action  by 
a  land  owner  for  wrongful  taking  possession  of  land  for  a  railway, 
failure  to  record  the  report  of  condemnation  commissioners  within  ten 
days  did  not  invalidate  the  proceedings  or  prevent  occupation  of  the 
land  for  the  road. 

Right  to  mine.    Note,  68  Am.  Dec.  91. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Rep.  189. 

Miscellaneous.  Cited  in  United  States  v.  Blendauer,  122  Fed.  706,  to 
effect  that  one  entering  upon  public  land  with  bona  fide  intention  of 
acquiring  title  not  liable  for  timber  cut  thereon;  Kimball  v.  Mclntyre, 
3  Utah,  81,  1  Pac.  168  y  dissenting  opinion  in  Pierce  v.  Frace,  2  Wash. 
103,  26  Pac.  809. 

13  Wall.  91-92,  20  L.  Ed.  489,  SAMSON  V.  SMILEY. 

Where  Secretary  of  Interior,  by  erroneous  construction  of  law,  with- 
held patent  from  pre-emptioner  rightfully  entitled,  on  ground  that  lie  had 
filed  declaratory  statement  for  another  tract,  equity  will  relieve. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  124  Fed.  822,  holding 
land  not  patented,  court  without  jurisdiction  to  determine  adverse 
claims  thereto;  Shanklin  v.  McNamara,  87  Cal.  378,  26  Pac.  346,  hold- 
ing that  the  decision  in  a  contest  between  a  claimant  and  the  State,  that 
the  lands  were  not  swamp-lands,  would  bind  the  State;  American  Dock 
etc.  Co.  v.  Trustees  of  Public  Schools,  39  N.  J.  Eq.  419,  holding  deed 
under  great  seal  of  State  "to  a  railroad  company  was  competent  evidence 
of  due  performance  of  the  preliminary  steps;  Bisson  v.  Curry,  35  Iowa, 
79,  holding  court  would  decree  a  transfer  of  title,  although  equitable 
owner  had  no  paper  evidence  of  title ;  Winona  etc.  R.  Co.  v.  St.  Paul  etc. 
R.  Co.,  26  Minn.  182,  2  N.  W.  491,  decreeing  transfer  of  legal  title  and 
an  account  of  proceeds  of  portions  sold,  which  in  equity  belonged  to 
another  company;  Craig  v.  Leitensdorfer,  123  U.  S.  210,  31  L.  Ed.  122, 
8  Sup.  Ct.  96,  reversing  the  decision  of  Secretary  of  Interior  because 
he  had  misconstrued  the  law  as  to  what  land  was  subject  to  private 
entry;  dissenting  opinion  in  Chapman  v.  Quinn,  56  Cal.  285,  majority 
refusing  relief  to  pre-emptor  who  made  his  entry  during  contest  but 
paid  no  purchase  money  nor  made  any  settlement. 

Distinguished  in  United  States  v.  Flint,  4  Sawy.  74,  Fed.  Cas.  15,121, 
holding  court  had  no  power  to  adjudicate  on  validity  of  Mexican  claim, 
as  exclusive  jurisdiction  had  been  committed  to  special  tribunal. 
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Miscellaneous.  Cited  in  State  v,  Venice  of  America  Land  Co.,  160 
Mich.  694, 126  N.  W.  776,  to  point  that  acceptance  of  patents  containing 
definite  description  estopped  "patentee  from  claiming  land  outside  de- 
scription. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  567. 

13  Wall.  92-104,  20  L.  Ed.  534,  GIBSON  v.  CHOUTEAU. 

Statutes  of  limitation  do  not  run  against  the  State  unless  so  expressly 
designated,  or  mischief  to  he  remedied  is  such  that  it  must  necessarily  he 
included.  United  States  are  also  necessarily  excluded  from  operation  of 
such  statutes. 

Approved  in  Haggerty  v.  Annison,  133  La.  342,  62  South.  947,  Riggio 
v.  McNeely,  135  La.  396,  65  South.  553,  and  Northern  Pacific  Ry.  Co.  v. 
Slaght,  205  U.  S.  133,  51  L.  Ed.  742,  27  Sup.  Ct.  442,  all  holding  limita- 
tions did  not  run  against  .patentee  of  United   States  until  issue  .of 
patent ;  Hays  v.  United  States,  175  U.  S.  260,  44  L.  Ed.  155,  20  Sup.  Ct. 
84,  holding  possession  since  treaty  of  Guadalupe  Hidalgo,  1848,  not  of 
itself  giving  valid  title  to  land ;  United  States  v.  Noojin,  155  Fed.  379, 
holding  right  of  United  States  to  execution  on  judgment  not  barred  by 
laches  or  limitations;  In  re  Stoever,  127  Fed.  397,  holding  bankruptcy 
act  July  1, 1898,  providing  that  claims  shall  not  be  proved  against  bank- 
rupt's estate  more  than  one  year  after  adjudication,  not  binding  on 
government;  Pond  v.  United  States,  111  Fed.  996,  49  C.  C.  A.  582,  hold- 
ing sureties  upon  collector's  bond  not  relieved  by  failure  of  officials  to 
give  prompt  notice  of  defalcation;  Marshall  v.  Hill,  246  Mo.  23,  151 
S.  W.  138,  holding  limitations  did  not  begin  to  run  in  favor  of  one  in 
possession  until  issue  of  patent  correctly  describing  land,  though  patent 
incorrectly  describing  it  previously  issued;  Hagerman  v.  Territory,  11 
N.  M.  160,  66  Pac.  526,  action  in  name  of  territory  for  delinquent  taxes 
which  are  property  of  county  in  which  they  are  assessed  is  not  barred 
by  limitations;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  486,  47  L.  Ed.  1147,  23  Sup.  Ct.  662,  majority  holding  State  law 
not  affecting  United  States  conveyance  of  land  bordering  on  navigable 
streams ;  United  States  v.  Thompson,  98  U.  S.  488,  25  L.  Ed.  195,  holding 
that  statute  of  limitations  of  Minnesota,  which  in  terms  applied  to  the 
State,  did  not  apply  to  the  United  States;  Steele  v.  United  States,  113 
U.  S.  135,  28  L.  Ed.  954,  5  Sup.  Ct.  399,  holding  that  failure  of  the  gov- 
ernment to  compel  an  earlier  settlement  of  an  account  by  an  officer  of 
the  naval  department  could  not  be  pleaded  in  bar  to  the  recovery  of 
•  property  unlawfully  appropriated   by  such   officer;   United   States   v. 
Nashville  etc.  R.  Co.,  118  U.  S.  125,  30  L.  Ed.  83,  6  Sup.  Ct.  1008,  hold- 
ing that  an  action  by  United  States  on  negotiable  railroad  bonds  and 
coupons  purchased  by  the  government  before  maturity  is  not  barred  by 
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State  statute  of  limitations;  United  States  v.  Insley,  130  U.  S.  266,  82 
L.  Ed.  969,  9  Sup.  Ct.  486,  holding  the  United  States  competent  to  bring 
an  action  to  redeem  its  property  from  a 'mortgage  after  the  time  when 
by  State  law  such  action  would  be  barred  to  an  individual;  Redfield  v. 
Parks,  132  U.  S.  247,  S3  L.  Ed.  330,  10  Sup.  Ct.  85,  holding  adverse  pos- 
session for  statutory  period  could  not  run  against  the  United  States; 
United  States  v.  Dalles  Military  Road,  140  U.  S.  632,  36  L.  Ed.  571,  11 
Sup.  Ct.  998,  holding  that  defenses  of  laches  and  stale  claim  cannot  be 
set  up  against  the  government;  Union  M.  &  M.  Co.  v.  Ferris,  2  Sawy. ' 
179,  Fed.  Cas.  14,371,  holding  that  while  title  remained  in  the  United 
States  no  appropriation  of  water  could  be  made  which  could  be  asserted 
as  a  prescriptive  right  as  against  a  subsequent  patentee;  Shuffleton  v. 
Nelson,  2  Sawy.  543,  Fed.  Cas.  12,822,  holding  that  the  statute  of  limita- 
tions did  not  begin  to  run  until  the  legal  title  passed  from  the  United 
States  by  virtue  of  a  settlement  under  the  donation  act,  even  though 
the  adverse  claimant  had  held  possession  for  twenty  years  prior  thereto f 
United  States  v.  Rand,  4  Sawy.  273,  Fed.  Cas.  16,116,  holding  that  the 
statute  of  limitations  relating  to  marshals'  bonds  (Rev.  Stats.,  §786), 
does  not  apply  to  actions  by  the  United  States ;  United  States  v.  Beebee, 
4  McCrary,  13,  17  Fed.  38,  holding  that  when  the  United  States  volun- 
tarily became  a  party  to  a  suit  it  became  bound  like  other  litigants  to 
statutes  of  limitation ;  United  States  v.  Southern  Colorado  Coal  etc.  Co.,  5 
McCrary,  573,  18  Fed.  279,  holding  that  the  government,  although  party 
to  a  suit,  was  never  bound  by  the  rule  of  laches  nor  by  statutes  of  limi- 
tations, and  distinguishing  the  last  case  of  United  .States  v.  Beebee; 
United  States  v.  Adams,  54  Fed.  116,  holding  the  United  States  not 
chargeable  with  laches  in  delaying  presentation  of  claim  against  the 
estate  of  a  deceased  marshal  when  suing  the  sureties  on  the  bond; 
United  States  v.  Winona  etc.  R.  Co.,  67  Fed.  971,  15  C.  C.  A.  117,  hold- 
ing a  suit  by  the  United  States  to  cancel  a  land  certificate  on  the  ground 
of  error  could  not  be  defended  by  pleading  laches  in  bringing  suit; 
Nichols  v.  Council,  51  Ark.  33,  14  Am.  St.  Rep.  22,  9  S.  W.  306,  holding 
that  a  plea  of  adverse  possession  of  a  soldier's  additional  homestead 
before  the  grant  of  a  patent  could  not  be  sustained ;  Gardiner  v.  Miller, 
47  Cal.  574,  holding  the  statute  of  limitations  of  the  several  States  aro 
not  binding  on  the  rights  of  the  United  States  and  have  no  application 
to  a  title  before  issue  of  patent;  Jatunn  v.  Smith,  95  Cal.  157,  30  Pac. 
201,  holding  that  a  State  could  not  prescribe  the  time  within  which  the 
United  States  should  assert  its  rights  in  order  to  preserve  them  and 
there  could  be  no  adverse  possession  as  against  the  United  States  under 
State  law;  Catlett  v.  People,  151  111.  23,  37  N.  E.  857,  holding  that  by 
analogy  the  United  States  are  not  affected  by  the  doctrine  of  estoppel; 
Churchill  v.  Seward,  78  Iowa,  474,  43  N.  W.  272,  holding  that  where 
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land  was  entered  by  a  wrong  description  and  patent  issued,  and  subse- 
quently the  patent  was  returned  and  canceled  and  a  new  patent  issued, 
the  statute  of  limitations  did  not  run  in  favor  of  one  having  possession 
under  a  tax  title  prior  to  the  second  patent;  Wood  v.  Missouri,  K.  & 
T.  R.  Co.,  11  Kan.  349,  holding  that  an  action  to  quiet  title  cannot  be 
maintained  so  long  as  the  fee  remains  in  the  government,  no  trespasser 
can  ever  obtain  rights  upon  government  land;  McGannon  v.  Straight- 
lege,  32  Kan.  525,  4  Pac.  1043,  holding  that  statute  of  limitations  could 
operate  against  an  Indian  title  until  it  passed  out  of  the  Indian  patentee 
by  an  approved  conveyance;  Langlois  v.  Crawford,  59  Mo.  468,  as  au- 
thorizing an  instruction  that  prior  to  patent  the  statute  of  limitations 
would  not  apply;  Mcllhinney  v.  Ficke,  61  Mo.  331,  holding  that,  al- 
though the  State  law  allowed  the  holder  of  an  entry  to  get  possession 
by  ejectment,  and  although  the  State  statute  of  limitations  ran  from  the 
date  of  right  of  entry,  court  must  follow  the  decision  of  principal  case 
and  hold  that  until  the  legal  title  passed  out  of  the  United  States  the 
statute  had  no  effect  as  a  bar;  Miller  v.  Dunn,  62  Mo.  218,  Smith  v. 
Madison,  67  Mo.  705,  Dunn  v.  Miller,  75  Mo.  272,  and  Buren  v.  Buren, 
79  Mo.  542,  to  same  effect ;  Chouteau  v.  Gibson,  76  Mo.  45,  as  conclusive 
on  the  court,  being  a  further  chapter  in  the  litigation  of  the  principal 
case;  Hammond  v.  Johnston,  93  Mo.  222,  6  S.  W.  92,  and  Smith  v.  Mc- 
Corkle,  105  Mo.  142,  16  S.  W.  604,  holding  that  the  statute  of  limita- 
tions leaves  the  right  of  entry  upon  the  legal  title  subsequently  acquired 
by  the  patent  wholly  unaffected  by  adverse  possession  and  cannot 
operate  as  a  transfer  of  the  equitable  right ;  Cummings  v.  Powell,  97  Mo. 
537, 10  S.  W.  823,  holding  the  statute  of  limitations  did  not  begin  to  run 
before  the  title  passed  out  of  the  United  States ;  Baird  v.  St.  Louis  Hos- 
pital Assn.,  3  Mo.  App.  437,  holding  that  a  title  resting  on  a  certificate 
of  confirmation  by  the  Louisiana  land  commissioners,  unaccompanied  by 
any  survey,  would  not  support  a  defense  of  the  statute  of  limitations; 
Hammond  v.  Coleman,  4  Mo.  App.  315,  316,  321,  holding  rule  presup- 
posed an  ascertained  grantee  and  it  could  not  be  invoked  as  a  prelimi- 
nary means  of  ascertaining  who  was  the  grantee;  Gibson  v.  Chouteau, 
7  Mo.  App.  3,  13,  holding  that  the  Supreme  Court  having  declared  that 
the  equities  pleaded  by  defendant  were  a  legitimate  subject  of  inquiry, 
such  judgment  was  conclusive  on  the  State  court;  Mills  v.  Traver,  35 
Neb.  296,  53  N.  W.  68,  holding  that  adverse  possession  did  not  begin  to 
ran  against  a  homesteader  until  issue  of  the  patent  to  him;  Houston  & 
T.  C.  R.  Co.  v.  Travis  Co.,  62  Tex.  17,  holding  that  the  rule  applies  only 
to  the  sovereign  power  and  has  no  application  to  municipal  corporations 
deriving  their  powers  from  the  sovereign;  therefore,  statutes  of  limita- 
tions run  against  counties,  cities,  and  towns;  Brown  v.  Sneed,  77  Tex. 
475, 14  S.  W.  251,  holding  the  State  statute  of  limitations  of  four  years 
in  a  suit  on  an  official  bond  did  not  apply  to  the  State. 
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Distinguished  in  Schrimpscher  v.  Stockton,  183  U.  S.  299,  46  L.  Ed. 
207,  22  Sup.  Ct.  Ill,  holding  limitation  running  from  time  condition 
prohibiting  Indian  grantee  from  conveying  lands  removed;  Four  Hun- 
dred and  Twenty  Min.  Co.  v.  Bullion  Min.  Co.,  3  Sawy.  668,  Fed.  Cas. 
4989,  holding  that  the  State  statute  of  limitations  relating  to  mining 
claims  was  part  of  the  local  law  by  which  the  rights  of  parties  were  to 
be  ascertained  as  to  the  purchase  of  a  lode  from  the  United  States ;  The 
St.  Louis  etc.  R.  Co.  v/McGee,  75  Mo.  525,  holding  that  as  the  act  of 
Congress  of  February  9,  1853,  granting  lands  to  the  States  of  Arkansas 
and  Missouri  for  railroad  purposes,  passed  the  whole  title,  both  legal 
and  equitable,  the  statute  of  limitations  ran  against  the  State  and  rail- 
road  company  from  the  time  the  claimant  by  adverse  possession  entered 
into  possession;  Wilson  v.  Beckwith,  140  Mo.  384,  41  S.  W.  991,  same 
point  and  effect,  and  holding  that  the  lands  passed  at  once  to  the  State 
unimpressed  with  any  trust  or  lien  in  favor  of  the  United  States ;  Steele 
v.  Boley,  6  Utah,  311,  312,  22  Pac.  312,  holding  where  nothing  remained 
to  be  done  except  delivery  of  patent  to  pre-emptor,  statute  will  run  as 
against  him  in  favor  of  one  in  adverse  possession. 

Maxim  "nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
151,  152,  153,  165. 

Limitation  of  action  on  obligations  payable  on  or  after  demand. 
Note,  136  Am.  St.  Rep.  477. 

Congress  has  the  absolute  right  to  prescribe  the  times,  conditions  and 
mode  of  transferring  public  land  and  to  designate  the  person  to  whom  the 
transfer  shall  be  made.  No  State  legislation  can  interfere  with  this  right 
or  embarrass  its  exercise. 

Approved  in  Monson  v.  Simonson,  231  U.  S.  347,  58  L.  Ed.  262,  34 
Sup.  Ct.  71,  holding  State  statute  could  not  make  deed  basis  of  title  to 
Indian  allotment  lands  when  Federal  statute  had  declared  deed  void; 
Hallowell  v.  United  States,  221  U.  S.  324,  65  L.  Ed.  753,  31  Sup.  Ct. 
587,  holding  Congress  had  power  to  prohiibt  introduction  of  liquors  into 
lands  held  in  trust  by  United  States  for  allottee  Indians;  Utah  Power 
etc.  Co.  v.  United  States,  230  Fed.  336,  holding  private  rights  in  public 
lands  could  not  be  acquired  under  State's  power  of  eminent  domain; 
United  States  v.  Midway  Northern  Oil  Co.,  216  Fed.  804,  holding  power 
to  withdraw  oil  lands  from  entry  was  solely  in  Congress,  and  President 
could  not  do  so;  United  States  v.  Van  Horn,  197  Fed.  615,  upholding 
provision  of  act  of  August  30,  1890,  reserving  rights  of  way  for  canals 
over  all  public  lands  thereafter  granted  west  of  one  hundredth  meri- 
dian ;  United  States  v.  Hanson,  167  Fed.  883,  889,  93  C.  C.  A.  371,  hold- 
ing reclamation  act  of  1902  was  within  power  of  Congress  as  to  lands 
situated  in  States  as  well  as  in  territories;  United  States  v.  Sutton,  165 
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Ted.  254,  holding  Congress  could  not  prohibit  introduction  of  liquor 
into  land  within  State  which  had  been  allotted  in  severalty  to  Indian 
under  act  of  February  8,  1887 ;  Shannon  v.  United  States,  160  Fed.  874, 
875,  88  C.  C.  A.  52,  holding  rules  of  Secretary  of  Interior  regulating 
pasture  of  cattle  on  forest  reserve  were  within  power  granted  by  Con- 
gress; United  States  v.  Shannon,  151  Fed.  866,  upholding  power  of 
Congress  to  establish  forest  reserves;  Van'Brocklin  v.  State,  117  U.  S. 
167, 168,  29  L.  Ed.  850,  851,  6  Sup.  Ct.  679,  holding  that  the  lands  of 
the  United  States  acquired  by  purchase  for  delinquent  taxes  and  after- 
ward sold  are  exempt  from  taxation  by  State  while  remaining  the  prop- 
erty of  the  United  States;  Sorrels  v.  Self,  43  Ark.  453,  holding  that 
a  homestead  under  United  States  patent  is  not  subject  to  debts  con- 
tracted before  issue;  Lewton  v.  Hower,  18  Fla.  880,  holding  that  Re- 
rised  Statutes,  §  2296,  prohibiting  seizure  and  sale  of  public  land  before 
issue  of  patent  is  constitutional,  land  acquired  under  the  homestead 
law  is  granted  for  the  benefit  of  the  grantee  not  for  that  of  antecedent 
creditors;  Russell  v.  Lowth,  21  Minn.  170,  18  Am.  Rep.  392,  holding 
that  the  provision  in  the  act  enabling  Minnesota  to  form  a  Constitution, 
and  in  the  Constitution  was  an  express  constitutional  inhibition  of  the 
power  of  the  State  legislature  to  pass  any  law  subjecting  land  patented 
under  homestead  law  to  levy  and  sale  for  antecedent  debts ;  Langlois  v. 
Crawford,  59  Mo.  472,  holding  that  the  act  of  Congress  of  April  29, 
1816,  passed  the  title,  both  legal  and  equitable,  to  the  persons  confirmed 
by  the  act;  State  v.  Central  Pac.  R.  Co.,  21  Nev.  254,  30  Pac.  687,  affirm- 
ing power  of  Congress  to  provide  by  the  statute  of  July  JL0,  1886,  for 
the  liability  of  lands  granted  to  State  for  railroad  purposes,  over  which 
the  United  States  still  had  a  lien,  to  taxation;  Chavez  v.  de  Sanchez, 
7  N".  M.  89,  32  Pac.  146,  holding  that  one  wrongfully  in  possession  of 
land  claimed  under  a  homestead  patent  was  not  entitled  under  State 
law  to  compensation  for  improvements  made  by  him;  Duncan  v.  New- 
comer, 9  S.  D.  378,  69  N.  W.  581,  holding  that  public  land  can  be  taxed 
only  when  a  patent  has  issued  or  when  the  private  proprietor  has  ac- 
quired a  perfect  equity;  Wiseman  v»  Eastman,  21  Wash.  163,  57  Pac. 
401,  holding  power  of  compelling  attendance  of  witnesses  not  having 
been  granted  to  Land  Department  by  Congress  it  must  be  held  not  to 
exist;  Gile  v.  Hallock,  33  Wis.  528,  sustaining  constitutionality  of  sec- 
tion 4  of  Act  of  Congress,  12  Stat.  75,  exempting  homestead  from  debts 
contracted  prior  to  issue  of  patent. 

Distinguished  in  Kingman  v.  Holthaus,  59  Fed.  310,  holding  after 
title  has  passed  from  government,  parties  claiming  under,  same  grantee 
may  make  contracts  between  themselves  respecting  the  property  enforce- 
able in  the  courts  against  each  other. 
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State  legislation  cannot  defeat  or  Impair  rights  conferred  by  United 
8tatea  patent  In  advance  of  Its  issue. 

Approved  in  Tegarden  v.  Le  Marchel,  129  Fed.  488,  490,  following 
rule;  Buchser  v.  Buchser,  231  D.  S.  161,  58  L.  Ed.  168,  34  Sup.  a.  46, 
upholding  State  statute  declaring  that  after  completion  of  en  try  man 's 
title  property  becomes  community  property;  Tyee  Consol.  Min.  Co.  v. 
Langstedt,  136  Fed.  127,  69  C.  C.  A.  548,  there  is  no  disseizin  sufficient 
*  to  start  limitations  as  against  locator  of  mining  claim  prior  to  issuance 

of  patent ;  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C.  A.  651,  homestead 
patentee  may  recover  value  of  timber  wrongfully  cut  after  initiation 
of  claims  and  prior  to  issuance  of  patent;  Cook  v.  McCord,  13  Okl.  510, 
75  Pac.  295,  unsuccessful  contestant  for  town-site  lot,  who,  pending 
contest,  made  improvements  thereon,  cannot  hold  possession  until  im- 
provements paid  for  under  State  occupying  claimant's  land;  Earnest 
v.  Little  River  Land  etc.  Co.,  109  Tenn.  432,  75  S.  W.  1123,  holding 
first  grant  carries  fee  and  conclusive  against  State  and  all  claiming' 
under  junior  patents;  Card  v.  Cerini,  86  Wash.  420,  150  Pae.  610,  hold- 
ing where  entryman  married  after  entry  but  before  final  proofs  prop- 
erty did  not  become  part  of  community  under  State  law;  Lewton  v. 
Hower,  18  Fla.  879,  holding  that  if  title  to  land  is  obtained  under  the 
homestead  law,  land  is  exempt  from  levy  and  sale  for  antecedent  in- 
debtedness; Adams  v.  White,  23  Fla.  355,  2  South.  776,  to  same  effect, 
and  that  this  is  so  whether  after  patent  issues  the  land  is  occupied  by 
the  patentee  as  a  homestead  or  not;  King  v.  Thomas,  6  Mont.  415,  12 
Pac.  867,  holding  that  the  rule  forbade  any  legislation  depriving  a 
grantee  of  the  United  States  of  the  possession  and  enjoyment  of  the 
property  granted  by  reason  of  delay  in  transfer  of  the  title;  Hyde  v. 
Holland,  18  Or.  334,  22  Pac.  1105,  holding  that  no  length  or  kind  of 
occupation  prior  to  the  issue  of  a  United  States  patent  will  be  effectual 
to  create  an  adverse  possession  as  against  the  patentee;  Calder  v. 
Keegan,  30  Wis.  128,  holding  that  a  State  could  not  tax  land  by  antici- 
pation of  a  patent;  Paige  v.  Peters,  70  Wis.  182,  5  Am.  St.  Rep.  157,  35 
N.  W.  329,  holding  that  when  title  has  passed  from  United  States,  land 
is  subject  to  State  legislation  consistent  with  admission  that  title  has 
passed  according  to  United  States  laws. 

Distinguished  in  Laugdeau  v.  Hanes,  21  Wall.  531,  22  L.  Ed.  609,  hold- 
ing the  patentee  could  not  prevail  against  a  title  which  was  perfected 
more  than  fifty  years  before  the  patent  was  issued. 

Doctrine  of  relation  Is  a  principle  by  which  an  act  done  at  one  time 
is  considered  to  have  been  done  at  some  antecedent  period;  It  la  usually 
applied  where  several  proceedings  are  essential  to  complete  a  particular 
transaction,  the  last  being  held  to  take  effect  by  relation  as  of  the  day  when 
tbe  first  was  bad. 
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Approved  in  Weyerhaeuser  v.  Hoyt,  219  U.  S.  388,  391,  65  L.  Ed;  262, 
263,  31  Blip.  Ct.  300,  holding  lands  embraced  in  list  of  indemnity  selec- 
tions of  Northern  Pacific  Railroad  filed  with  Land  Department  were  not 
subject  to  entry  or  purchase  during  interval  before  approval  of  selec- 
tions; United  States  v.  Inman-Poulsen  Lumber  Co.,  233  Fed.  944,  holding 
relinquishment  by  Northern  Pacific  Railroad  under  act  of  July  1,  1898, 
of  lands  granted  to  railroad  and  occupied  by  settlers  had  effect  of 
revesting  title  in  United  States  as  of  date  of  grant;  United  States  v. 
Oregon  &  C.  R.  Co.,  186  Fed.  880,  holding  under  grant  of  1866  to  Central 
Pacific  Railroad,  company  acquired  no  rights  nntil  filing  its  assent,  and 
took  lands  subsequently  earned  subject  to  proviso  in  amendment  of  1869 ; 
Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651,  homesteader,  may  re- 
cover value  of  timber  wrongfully  cut  after  initiation  of  claim  and  prior 
to  issuance  of  patent;  Miller  v.  Higgins,  14  Cal.  App.  162,  111  Pac.  406, 
holding  effect  of  decree  relating  to  custody  of  child  should  be  made  to 
operate  from  date  of  hearing  and  oral  announcement  of  decision;  Mor- 
row v.  Warner  Valley  Stock  Co.,  56  Or.  345,  101  Pac.  183,  holding  under 
act  of  1860,  transferring  swamp-lands  to  State,  legal  title  of  State  would 
not  relate  back  to  date  of  act  where  effect  would  be  to  invalidate  title 
of  persons  taking  lands  under  homestead  laws  after  passage  of  swamp- 
land act  and  before  patent;  Wiese  v.  Union  Pac.  Ry.  Co.,  77  Neb.  45, 
46, 108  N.  W.  177,  holding  patent  to  land  granted  to  Union  Pacific  Rail- 
road related  back,  when  issued,  to  date  of  grant;  Krakow  v.  Wille,  125 
Wis.  288,  103  N.  W.  1123,  where  contract  for  sale  of  land  provides  for 
delivery  of  deed  after  certain  portion  of  price  paid,  title  vests  as  of 
date  of  contract;  Redfield  v.  Parks,  132  U.  S.  246,  33  L.  Ed,  330,  10 
Sup.  Ct.  85,  holding  that  the  statute  of  limitations  of  State  did  not 
commence  to  run  against  a  claimant  from  the  date  and  issue  of  the 
register's  certificate,  as  the  patent  did  not  relate  back  to  the  certificate; 
Bartlett  v.  Ambrose,  78  Fed.  843,  24  C.  C.  A.  397,  holding  that  a  tax 
deed  which  showed  on  its  face  that  it  was  void  did  not  show  color  of 
title,  but  possession  under  it  for  the  prescribed  period  barred  the  right 
of  the  true  owner;  Brawford  v.  Wolfe,  103  Mo.  400,  15  S.  W.  429,  hold- 
ing that  until  election  a  widow  had  no  interest  in  the  land  over  which 
her  right  of  dower  extended,  and  on  election  the  estate  thereby  acquired 
did  not  inure  by  relation  to  the  benefit  of  her  prior  grantee;  Ormiston 
v.  Trumbo,  77  Mo.  App.  316,  holding  that  a  guardian's  bond,  filed  after 
commencement  of  suit,  took  effect  by  relation  as  from  day  of  its  date 
and  of  the  appointment;  dissenting  opinion  in  Baldwin  v.  Letson,  6 
Kan.  App.  21,  49  Pac.  623,  majority  holding  under  Eickapoo  treaty 
lands  allotted  to  Indian  became  alienable  when  patent  issued  to  him, 
and  not  when  he  made  proof  to  become  citizen. 
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Distinguished  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  443, 
445,  447,  ten  year  statute  of  limitations  begins  to  run  in  favor  of  ad- 
verse possessor  of  part  of  mining  claim  from  time  of  location. 

Title  of  claimant  of  public  land  commences  with  survey  and  location, 
and  so  far  as  it  is  necessary  to  protect  his  rights  and  to  those  claiming  under 
him,  patent  is  held  to  take  effect  by  relation  as  of  that  date. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
69  L.  Ed.  898,  35  Sup.  Ct.  515,  holding  title  under  patent  to  homesteader 
related  back  to  date  of  initiatory  act  so  as  to  cut  off  intervening  claim- 
ants ;  United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  335,  50  L.  Ed. 
505,  26  Sup.  Ct.  282,  applying  rule  to  purchaser  of  timber  land  from 
patentees  for  value  and  without  notice  of  fraud  on  part  of  original  entry- 
men  ;  United  States  v.  Anderson,  194  U.  S.  399,  48  L.  Ed.  1039,  24  Sup. 
Ct.   716,  government   cannot,   as   against  its  grantees  of  land   within 
indemnity  limits,  of  railroad  grant,  retain  sum  collected  from  trespassers 
for  removal  of  stone  between  selection  and  approval  of  selection ;  South- 
ern Pacific  R.  R.  Co.  v.  Arnold,  162  Cal.  734,  124  Pac.  833,  holding  due 
selection  by  railroad  of  lieu  lands  vested  right  to  lands  as  against  per- 
sons thereafter  attempting  to  initiate  claim  under  general  land  laws; 
Ellis  v.  Witmcr,  134  Cal.  252,  66  Pac.  303,  dating  bond  as  of  time  it 
should  have  properly  been  issued;  Rogers  v.  Clark  Iron  Co.,  104  Minn. 
223,  116  N.  W.  749,  holding  on  issuance  of  patent  to  heirs  of  original 
applicant  beneficial  interest  passed  to  assignee  by  doctrine  of  relation; 
Union  M.  &  M.  Co.  v.  Danberg,  2  Sawy.  455,  Fed.  Cas.  14,370,  holding 
that  a  homestead  entryman  rightfully  in  possession  is  entitled  to  same 
rights  as  other  riparian  proprietors,  and  the  patent  when  issued  relates 
back  to  the  original  entry  so  far  as  is  necessary  to  protect  his  right; 
Hayner  v.  Stanly,  8  Sawy.  226,  13  Fed.  226,  holding  that  when  a  patent 
issues  it  attaches  itself  to  the  entry,  and  in  that  way  overreaches  an 
elder  patent  issued  on  a  younger  entry;  Pacific  Coast  Min.  etc.  Co.  v. 
Spargo,  8  Sawy.  647,  16  Fed.  350,  holding  that  reservation  in  a  land 
patent  of  the  right  of  the  proprietor  of  a  vein  to  follow  the  mine  into 
the  patented  land  did  not  extend  to  mines  located  after  the  date  of  the 
patentee's  entry  and  payment;  Lux  v.  Haggin,  60  Cal.  429,  10  Pac. 
776,  holding  that  certificates  of  purchase  in  connection  with  the  patents 
were  admissible  as  part  of  the  evidence  in  chief  under  the  averment  of 
ownership  in  fee  as  of  the  date  of  the  certificates;  Cruse  v.  McCauley, 
96  Fed.  373,  patentee's  riparian  rights  date  from  his  entry  not  from 
patent;  dissenting  opinion  in  United  States  v.  Loughrey,  172  U.  S.  228, 
229,  43  L.  Ed.  428,  429,  19  Sup.  Ct.  161,  162,  majority  holding  United 
States,  although  entitled  to  reversion  of  a  railway  grant  on  failure  of 
condition,  could  not  maintain  an  action  of  trover  for  conversion  of 
timber  cut  therefrom  before  condition  failed. 
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Doctrine  of  relation  is  a  legal  fiction  adopted  solely  for  purposes  of 
justice,  and  applied  only  for  security  and  protection  of  persons  who  stand 
in  same  privity  with  party  that  initiated  the  proceedings  and  acquired  the 
equitable  claim  or  right. 

Approved  in  Peyton  v.  Desmond,  129  Fed.  11,  63  C.  C.  A.  651,  home- 
steader may  recover  value  of  timber  wrongfully  cut  after  initiation  of 
claim  and  prior  to  issuance  of  patent;  Sullivan  v.  Van  Kirkland  Land 
etc.  Co.,  124  Ala.  236,  26  South.  928,  holding  holder  of  tax  title  not  a 
privy  in  estate  with  holder  of  fee;  Jimmerson  v.  Fo*dyce  Lumber  Co., 
119  Ark.  416,  178  S.  W.  382,  holding  patent  related  back  to  date  of 
entry;  Gilbert  v.  McDonald,  94  Minn.  291,  110  Am.  St.  Rep.  370,  102 
N.  W.  713,  interest  of  assignee  of  soldier's  additional  homestead  certifi- 
cate, upon  filing  of  application  for  specific  tract,  may  be  transferred  by 
quitclaim ;  Wilson  v.  Fisher,  172  Mo.  21,  72  S.  W.  668,  holding  sheriff's 
deed  not  passing  after-acquired  interest  of  defendant  in  execution; 
Smith  v.  Furbish,  68  N.  H.  145,  44  Atl.  408,  holding  reservation  of  part 
of  described  premises  appurtenant  to  other  land,  without  reference  to 
grantor's  heirs,  making  reserved  part  life  estate;  Martyn  v.  Olson,  28 
N.  D.  324,  L.  R.  A.  1915B,  681,  148  N.  W.  835,  holding  heirs  of  entry- 
man  who  take  title  after  his  death  take  title  free  of  mortgage  on  land 
made  by  entryman ;  Foraker  v.  Henry,  21  Wash.  237,  57  Pac.  812,  dating 
patent  issued  after  marriage  back  to  time  of  making  final  proof,  and 
holding  same  separate  property  of  wife;  State  v.  West  Branch  Lumber 
Co.,  64  W.  Va.  697,  63  S.  E.  382,  holding  section  888,  Code  of  1906,  by 
estopping  State  from  proceeding  against  grantee  in  fatally  defective 
tax  deed  to  enforce  forfeiture  in  name  of  former  owner  granted  such 
forfeited  title  to  grantee  in  advance  of  accrual  of  forfeiture ;  dissenting 
opinion  in  Smith  v.  Mitchell,  69  W.  Va.  518,  Ann.  Oas.  1913B,  588,  72 
S.  £.  770,  majority  holding  after  bill  was  passed  by  House  of  Delegates, 
then  by  Senate,  and  sent  back  to  House,  and  House  refused  to  return 
it  to  Senate,  Senate  could  not  reconsider  its  vote  on  bill;  Newhall  v. 
Sanger,  92  U.  S.  766,  23  L.  Ed.  770,  holding  that  to  antedate  the  judicial 
rejection  of  a  claim  so  as  to  render  operative  a  grant  which  would 
be  otherwise  without  effect,  does  not  promote  the  ends  of  justice  and 
cannot  be  sanctioned;  Red  field  v.  Parks,  132  U.  S.  249,  33  L.  Ed.  331, 
10  Sup.  Ct.  86,  holding  that  doctrine  of  relation  did  not  apply  to  a 
patent  so  as  to  relate  back  to  the  issue  of  the  register's  certificate  and 
set  the  statute  of  limitations  running;  Hussman  v.  Durham,  165  U.  S. 
148,  41  L.  Ed.  666,  17  Sup.  Ct.  254,  holding  that  land  located  but  not 
paid  for  thirty  years,  was  not  subject  to  State  taxation,  although  on 
the  face  of  the  record  a  certificate,  forged,  had  been  issued;  both  legal 
and  equitable  titles  remained  in  the  government;  Mizner  v.  Vaughn,  2 
Sawy.  275,  Fed.  Cas.  9678,  holding  that  a  settler  under  the  donation 
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act  had  a  present 'grant  from  the  date  of  his  settlement,  unless  that 
took  place  before  the  act,  in  which  case  the  grant  took  effect  from  the 
time  of  passage  of  the  act,  therefore  the  doctrine  of  relation  did  not 
apply  to  an  antecedent  settlement ;  Brook  v.  McComb,  38  Fed.  319,  hold- 
ing that,  where  by  statute  of  Kansas  a  will  must  be  recorded  before 
an  executor  could  pass  title  by  deed,  the  recordation  of  the  will  operated 
by  relation  to  validate  a  prior  conveyance;  Small  v.  Westchester  Fire 
Ins.  Co.,  51  Fed.  795,  holding  that  the  rule  of  relation  could  not  be 
invoked  to  put  in  operation  the  forfeiture  clause  of  a  policy  which  passed 
into  the  hands  of  a  receiver  appointed  by  creditors,  proceedings  for  the 
appointment   being   commenced   before   the   loss    occurred;    Evans   v. 
Durango  Land  etc.  Co.,  80  Fed.  439,  25  C.  C.  A.  531,  holding  the  doc- 
trine would  not  be  applied  where  it  appeared  the  rights  of  the  patentee, 
acquired  by  the  original  entry,  had  been  lost  by  lack  of  diligence  and 
other  rights  had  intervened;  Shay  v.  McNamara,  54  Cal.  175,  holding 
that  the  doctrine  of  relation  could  not  be  resorted  to  to  transfer  a  title 
derived  under  a  sheriff's  deed  to  the  date  of  the  foreclosure  sale  so  as  to 
let  in  the  lien  of  a  subsequent  judgment;  Hawkins  v.  Harlan,  68  Cal. 
238,  9  Pac.  109,  holding  that  the  rule  that  by  relation  an  after-acquired 
title  by  a  mortgagor  inured  to  the  benefit  of  the  mortgagee  would  not  be 
given  effect  to  when  it  would  work  manifest  injustice,  as  to  give  a  mort- 
gagee preference  over  a  vendor's  lien  for  unpaid  purchase  money ;  Grant 
v.  Iowa  etc.  Land  Co.,  54  Iowa,  677,  7  N.  W.  115,  holding  that  as  lands  in 
a  floating  grant  to  a  railroad  not  earned  and  identified  the  title  would 
not  be  held  to  relate  back  when  identified  to  the  grant  if  rights  were  de- 
feated or  liabilities  created  thereby ;  Reynolds  v.  County,  55  Iowa,  93,  7 
N.  W.  469,  refusing  to  apply  the  doctrine  in  order  to  subject  land  to 
taxation  at  a  time  when  the  predecessor  held  neither  title  nor  equity; 
Churchill  v.  Sowards,  78  Iowa,  474,  43  N.  W.  272,  refusing  to  apply  rule 
so  as  to  let  in  an  adverse  possession;  Durham  v.  Hussmah,  88  Iowa,  36, 
55  N.  W.  14,  holding  that  until  payment  for  public  land  was  made  no 
equitable  title  passed  from  the  United  States  so  as  to  render  the  land 
subject  to  taxation  and  validate  by  relation  a  sale  for  delinquent  taxes 
prior  to  patent ;  Callahan  v.  Davis,  90  Mo.  83,  2  S.  W.  217,  holding  that 
the  patent  when  issued  inured  by  relation  to  the  transferee  of  the  equi- 
table title;  Ellis  v.  Pomeroy  Imp.  Co.,  1  Wash.  576,  21  Pac.  29,  holding 
the  doctrine  of  relation  could  not  be  invoked  to  divest  the  vested  right 
of  appropriation  of  a  watercourse  on  public  lands,  where  the  final  proof 
of  the  patentee  was  not  made  until  after  the  appropriation  had  matured ; 
nor,  Kromer  v.  Friday,  10  Wash.  642,  32  L.  R.  A.  692,  39  Pac.  234,  to 
defeat  the  claims  of  a  widow  where  final  proof  was  made  before  the  mar- 
riage ceremony  was  performed  but  patent  issued  thereafter;  Whitney 
v.  Morrow,  34  Wis.  648,  holding  the  doctrine  of  relation  had  no  applioa* 
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tion  to  an  action  of  waste  where  there  was  no  privity  of  estate  between 
the  parties  when  the- alleged  waste  was  committed;  Stahl  v.  Lynn,  86 
Wis.  76,  56  N.  W.  189,  holding  that  a  deed  will  not  relate  back  to  the 
contract  for  sale  so  as  to  prevent  the  vendor  from  maintaining  an  action 
against  a  trespasser  for  removing  timber  from  the  land  after  the  con- 
tract, but  before  completion  of  the  sale  by  payment  and  delivery  of  the 
deed;  dissenting  opinion  in  Baldwin  v.  Letson,  6  Kan.  App.  21,  49  Pac. 
623,  majority  holding  Indians'  deed  prior  to  confirmation  of  their  title 
passed  nothing;  dissenting  opinion  in  United  States  v.  Loughrey,  172 
U.  S.  225,  43  L.  Ed.  427, 19,  Sup.  Ct.  160,  arguendo. 

Distinguished  in  M'Cune  v.  Essig,  122  Fed.  591,  59  C.  C.  A.  429, 
affirming  118  Fed.  277,  holding  homestead  settler  dying  before  final 
proof,  patent  subsequently  issued  to  widow  confers  upon  her  exclusive 
title  to  land. 

In  Federal  courts,  action  of  ejectment  can  only  be  sustained  by  plain- 
tiff having  legal  title;  and  patent,  when  regular  on  its  face,  Is  conclusive 
evidence  of  that  title.    The  same  rule  also  applies  in  State  courts. 

Approved  in  Tegarden  v.  Le  Marchel,  129  Fed.  488,  following  rule; 
Rogers  v.  Clark  Iron  Co.,  104  Minn.  210, 116  N.  W.  743,  holding  in  action 
to  quiet  title,  under  general  denial  defendants  could  show  outstanding 
title  by  patent ;  Kircher  v.  Murray,  60  Fed.  52,  8  C.  C.  A.  448,  affirming 
54  Fed.  626,  holding  that  in  Federal  court  an  action  of  trespass  to  try 
title  could  only  be  sustained  upon  the  possession  by  the  plaintiff  of  the 
legal  title ;  Montgomery  v.  Donnelly,  57  Cal.  69,  holding  that  if  a  plain- 
tiff in  ejectment  proved  title  in  himself  under  a  United  States  patent,  it 
would  override  an  attempted  proof  that  defendant  had  complied  with 
the  homestead  laws;  McKinney  v.  Bode,  33  Minn.  453,  23  N.  W.  853, 
holding  that  the  patent,  regular  on  its  face,  was  conclusive  evidence  of 
the  legal  title ;  Knapp  v.  Thomas,  39  Ohio  St.  387,  48  Am.  Rep.  467,  hold- 
ing that  a  pardon  granted  by  the  Governor  of  the  State  could  not  be 
impeached  under  State  laws  for  fraud,  except  by  a  direct  proceeding  for 
that  purpose ;  Bridenbaugh  v.  King,  42  Ohio  St.  412,  holding  that  a  deed 
of  State  land  under  the  hand  of  the  Governor  of  the  State  passed  the 
legal  title  as  against  all  the  world.  (This  case  cites  the  principal  case 
correctly  as  to  volume  and  page,  but  under  the  name  of  Shepley  v. 
Cowan,  reported  in  91  U.  S.  330,  23  L.  Ed.  424,  which  practically  deals 
with  the  same  point  that  a  patent  cannot  be  attacked  collaterally.) 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  782. 

Patent  passes  government's  title  and  is  government  conveyance.  Where 
other  parties  possess  equities  superior  to  those  of  patentee,  equity  will  en- 
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force  such  equities  by  compelling  transfer  of  legal  title,  enjoining  its  en- 
forcement, or  cancelling  patent. 

Approved  in  Sawyer  v.  Gray,  205  Fed.  162,  holding  filing  of  appli- 
cation for  lands  in  lieu  of  forest  reserve  lands  surrendered  created  vested 
interest  in  land  selected  and  would  support  suit  to  charge  subsequent 
patentee  of  such  land  with  trust ;  Hoyt  v.  Weyerhaeuser,  161  Fed.  332, 
88  C.  C.  A.  404,  holding  title  under  patent  to  Northern  Pacific  Railroad 
of  land  included  in  indemnity  list  was  held  in  trust  for  one  who  entered 
thereon  between  filing  and  approval  of  list;  Tyee  Consol.  Min.  Co.  v. 
Langstedt,  136  Fed.  126,  69  C.  C.  A.  548,  there  is  no  disseizin  sufficient 
to  start  limitations  as  against  locator  of  mining  claim  prior  to  issuance 
of  patent ;  Tegarden  v.  Le  Marchel,  129  Fed.  489,  491,  defendant  in  eject- 
ment cannot  recover  for  improvements  made  before  patent  issued  to 
plaintiff :  Smith  v.  Love,  49  Fla.  239,  38  South.  379,  upholding  jurisdic- 
tion to  convert  holder  of  legal  title  into  trustee  for  true  owner  where 
patent  should  have  gone  to  another;  dissenting  opinion  in  Weyerhaeuser 
v.  Hoyt,  219  U.  S.  405,  55  L.  Ed.  272,  31  Sup.  Ct.  300,  majority  holding 
Northern  Pacific  Railroad  acquired  title  to  lands  in  list  of  indemnity 
selections  as  of  date  of  filing,  and  did  not  hold  it  in  trust  for  entryman 
who  entered  before  approval  of  such  selections;  Baldwin  v.  Stark,  107 
U.  S.  465,  27  L.  Ed.  527,  2  Sup.  Ct,  474,  holding  that  where  in  the  Land 
Department  fraud  or  imposition  has  been  practiced  on  the  party  inter- 
ested or  on  the  officers,  or  where  these  have  clearly  mistaken  the  law, 
,  courts  of  equity  may  give  relief;  St.  Paul  etc.  R.  Co.  v.  Winona  etc.  R. 
Co.,  112  U.  S.  733,  28  L.  Ed.  877,  5  Sup.  Ct.  341,  holding  that  an  errone- 
ous decision  of  the  Secretary  of  the  Interior  could  not  deprive  the  de- 
fendant railroad  6f  rights  which  became  vested  by  its  selection  of  lands 
which  he  had  certified  to  another  railroad ;  Stimson  Land  Co.  v.  Rawson, 
62  Fed.  430,  holding  that  until  the  execution  and  recording  of  a  patent, 
the  power  of  the  Land  Department  to  control  proceedings  to  acquire  a 
title  to  public  land  continues;  Treadway  v.  Wilder,  12  Nev.  114,  holding 
that  after  proof  and  payment  the  prc-emptor  has  such  an  equity  that 
even  the  government  cannot  deprive  him  of  the  land. 

Distinguished  in  Blumer  v.  Iowa  R.  R.  Land  Co.,  129  Iowa,  38,  105 
N.  W.  344,  as  against  railroad  entitled  to  land  under  grant  limitations 
run  in  favor  of  timber-culture  occupant  from  time  of  latter 's  entry 
under  receiver's  certificate. 

When  question  is  whether  plaintiff  or  defendant  has  superior  title  from 
the  United  States,  patent  must  prevail. 

Approved  in  Chavez  v.  de  Sanchez,  7  N.  M.  83,  32  Pae.  145,  holding 
that  collateral  evidence  to  attack  a  patent  in  an  action  of  ejectment 
could  not  be  admitted. 
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Distinguished  in  Dolph  v.  Barney,  5  Or.  203,  lands  taken  under  the 
donation  act  vest  by  virtue  of  the  act  and  make  a  title  superior  to  a 
subsequent  patent. 

When  an  equitable  defense  is  set  up,  under  a  State  law,  to  action  of 
ejectment,  answer  or.  plea  should  contain  all  essential  averments  of  a  bill 
In  equity. 

Approved  in  McNee  v.  Donahue,  142  U.  S.  589,  35  L.  Ed.  1124,  12 
Sup.  Ct.  212,  holding  that  where,  as  under  law  of  California,  an  equita- 
ble and  legal  defense  were  allowed  in  an  action  for  possession  of  land, 
the  answer  must  contain  the  allegations  of  a  bill  in  equity,  and  the 
equitable  defense  should,  as  a  general  rule,  be  disposed  of  before  the 
legal  remedy  is  considered;  Davis  v.  Holbrook,  25  Colo.  495,  496,  55 
Pac.  731,  holding  that  in  an  action  to  recover  possession  of  land,  the 
answer  alleging  an  equitable  defense  and  proof  in  support,  must  be  as 
full  as  if  specific  performance  were  sought  as  an  affirmative  relief; 
Rivers  v.  Rivers,  38  Fla.  70,  20  South.  809,  striking  out  an  equitable 
plea  where  the  indefmiteness  and  uncertainty  of  its  allegations  made  it 
impossible  to  tell  whether  the  facts  sought  to  be  set  up  by  it  would 
constitute  a  legal  or  an  equitable  defense;  Merrill  v.  Dearing,  47  Minn. 
140,  49  N.  W.  694,  holding  that  legislation  had  not  dispensed  with  the 
necessity  of  pleading  the  facts  necessary  to  establish  an  equitable  right ; 
Kahn  v.  Old  Telegraph  Min.  Co.,  2  Utah,  195,  the  issue  made  is  triable 
by  court  without  a  jury. 

Distinguished  in  Kansas  Pac.  R.  Co.  v.  McBratney,  12  Kan.  12,  hold- 
ing that  under  Code,  section  747,  in  an  action  for  recovery  of  real  estate, 
it  was  not  necessary  for  an  equitable  owner  to  state  how  his  title  was 
derived. 

Neither  in  Federal  nor  State  courts  can  mere  occupation  of  premises  for 
statutory  period  constitute  a  sufficient  equity  to  control  legal  title  subse- 
quently conveyed  by  patent  of  United  States. 

Approved  in  Moran  v.  Horsky,  178  U.  S.  214,  44  L.  Ed.  1042,  20  Sup. 
Ct.  86*0,  sustaining  patent  to  town  site,  though  mining  claim  actually 
located  and  worked  but  abandoned  for  number  of  years;  Tegarden  v. 
Le  Marchel,  129  Fed.  491,  defendant  in  ejectment  cannot  recover  for 
improvements  made  before  patent  issued  to  plaintiff;  Jopling  v.  Cha- 
chere,  107  La,  528,  32  South.  245,  holding  defective  tax  sale  sufficient 
for  basis  for  ten  years'  prescription,  where  defect  latent;  Slaght  v. 
Northern  Pac.  Ry.  Co.,  39  Wash.  582,  81  Pac.  1064,  limitations  do  not 
run  against  settler  on  government .  land  till  patent  issues;  Morrow  v. 
Whitney,  95  U.  S.  557,  24  L.  Ed.  458,  occupation  of  public  lands  can 
never  be  adverse  to  government  so  as  to  defeat  or  affect  in  any  way 
title  subsequently  conferred  by  its  grant  or  patent;  Redfield  v.  Parks, 
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132  U.  S.  249,  33  L.  Ed.  331,  10  Sup.  Ct.  86,  so  long  as  title  remained 
in  United  States,  statute  of  limitations  could  not  operate;  Turner  v. 
Hall,  60  Mo.  275,  as  to  necessity  of  considering  actual  occupancy  in 
ascertaining  character  of  an  adverse  possession;  Altschul  v.  O'Neill,  35 
Or.  202,  58  Pac.  100,  101,  occupant  of  public  lands  for  ten  years  has 
no  title  as  against  government  patentee. 

Distinguished  in  Joplin  v.  Chachere,  192  U.  S.  105, 106,  48  L.  Ed.  359, 
24  Sup.  Ct.  217,  218,  holding  congressional  confirmation  by  act  Con- 
gress April  29,  1816,  of  commissioners'  prior  confirmation  of  claim  to 
land  in  territory  of  Orleans  passed  title  to  start  prescription;  Tyee 
Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  464,  mining  locator  acquires 
present  vested  estate  in  claim  which  he  may  defend  by  ejectment. 

Adverse  possession  of  public  property.    Note,  76  Am.  St.  Rep.  480, 
481. 

Prescriptive  title  to  water.    Note,  93  Am.  St.  Rep.  715. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  893. 

Sufficiency  of  evidence  to  authorize  nunc  pro  tunc  amendment  of 
record  or  entry  of  judgment.    Note,  Ann.  Gas.  1916D,  681. 

13  Wall,   104-128,  20  L.  Ed.   585,  NORWICH  ETC.  TRANSPORTATION 
OO.  y.  WRIGHT. 

By  maritime  law,  owner's  liability  for  torts  of  master  and  seamen, 
whether  by  collisions  or  otherwise,  is  coextensive  with  his  interest  in  vessel 
and  freight,  and  ceased  by  his  abandonment  of  these  to  parties  sustaining 
loss. 

Approved  in  The  Paraiso,  226  Fed.  970,  holding  charterer  who  was 
owner  pro  hac  vice  was  not  required  in  proceeding  to  limit  liability  to 
join  in  stipulation  beyond  value  of  his  interest  as  charterer;  Butler  v. 
Boston  S.  S.  Co.,  130  U.  S.  552,  32  L.  Ed.  1023,  9  Sup.  Ct.  617,  holding 
that  the  law  of  limited  liability  applied  to  cases  of  personal  injury  and 
death  as  well  as  to  cases  of  loss  for  injury  to  property;  Thomassen  v. 
Whitwell,  9  Ben.  409,  410,  Fed.  Cas.  13,929,  holding  that  a  collision  on 
the  high  seas  was  governed  by  the  general  maritime  law;  Re  Long 
Island  etc.  Transp.  Co.,  5  Fed.  610,  611,  holding  the  rule  of  the  statute 
was  same  as  that  of  the  general  maritime  law;  The  Brantford  City,  29 
Fed.  385,  holding  that  the  law  of  the  flag  did  not  cover  loss  of  cargo 
by  negligence  of  ship  in  American  courts,  where  the  general  maritime 
law  was  the  guide;  dissenting  opinion  in  The  Great  Western,  118  U.  S. 
528,  530,  30  L.  Ed.  149,  6  Sup.  Ct.  1165,  1166,  majority  holding  termin- 
ation of  voyage  was  time  at  which  value  of  offending  vessel  was  to  be 
taken. 


533       NORWICH  ETC.  TRANSP.  CO.  v.  WRIGHT.    13  Wall.  104-128 

• 

Act  of  1851  exempts  Bhlp  owners  from  loss  or  damage  by  fire  to  cargo, 
unless  caused  by  their  own  neglect,  and  under  section  3,  in  three  classes 
of  damage  or  wrongdoing  happening  without  their  privity  and  by  fault 
or  neglect  of  master  or  other  persons  on  board. 

Approved  in  The  Lotta,  150  Fed.  221,  where  there  was  only  one  claim- 
ant against  vessel  for  negligent  death,  owner  could  set  up  limited  lia- 
bility as  defense  in  State  courts;  The  W.  G.  Mason,  142  Fed.  919,  74 
C.  C.  A.  83,  where  two  tugs  belonging  to  same  owner  were  towing  ship, 
-rear  tug,  which  did  not  control  tow,  was  not  liable  in  rem  for  stranding 
of  tow  through  fault  of  leader;  The  Sacramento,  131  Fed.  374,  where 
Petition  in  admiralty  to  limit  liability  of  vessel  and  cargo  for  collision 
failed  to  state  facts,  by  reason  of  which  exemption  claimed,  it  was  in- 
efficient to  permit  contest  of  question  of  vessel's  fault;  Hagan  v.  City 
°*  Richmond,  104  Va.  733,  3LR.A.  (N.  S.)  1120,  52  S.  E.  389,  hold- 
1X*€T    void  city  ordinance  declaring  harbor  commissioners  shall  remove 
^^clcs  injurious  to  harbor  at  owner's  expense;  The  Strathdon,  89  Fed. 
'z/ **>  lidding  ship  owners  not  to  blame  for  a  fire  loss  not  caused  by  their 
^-Ult    or  neglect;  Knowlton  v.  Providence. etc.  S.  S.  Co.,  53  N.  Y.  83, 
001<lir*g  act  could  not  be  applied  to  loss  from  fire  arising  through  design 
**e^lect  of  owner. 

***       ^**ider  act  of  1851  owner's  liability  is  limited  to  value  of  his  interest 
w       **«el  and  freight;  the  limitation  embraces  not  only  loss  or  damage  to 
cWtd^  on  board,  but  any  loss  or  damage  by  collision  to  other  vessels  and 
\^e£r  cargoes. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
\  tJ.  S.  120,  52  L.  Ed.  985;  28  Sup.  Ct.  664,  as  interpretation  of  act  of 

1851  limiting  liability  of  owners  of  vessels;  In  re  Rapid  Transit  Ferry 
Co.,  124  Fed.  794,  holding  ferry  company  controlling  two  slips,  leasing 
one,  using  other,  entitled  to  limit  liability;  Butler  v.  Boston  S.  S.  Co., 
130  U.  S.  550,  82  L.  Ed.  1024,  9  Sup.  Ct.  618,  holding  that  the  principal 
case  had  disposed  of  the  contention  that  Revised  Statutes,  section  4283, 
did  not  apply  to  collisions;  The  Witch  Queen,  3  Sawy.  204,  Fed.  Cas. 
17,916,  holding  a  materialman's  lien  covered  articles  on  board  not  re- 
quired for  navigation,  but  for  purposes  of  the  voyage ;  In  re  Petition  of 
Norwich  etc.  Transp.  Co.,  17  Blatchf.  226,  Fed.  Cas.  10,362,  holding  the 
act  adopted  the  rule  of  general  maritime  law;  In  re  Long  Island  etc. 
Transp.  Co.,  5  Fed.  618,  holding  act  covered  a  case  of  damage  on  the 
waters  of  Long  Island  Sound ;  Gokey  v.  Fort,  44  Fed.  366,  holding  that 
a  decree  limiting  liability  does  not  affect  contracts  for  which  owner  is 
personally  liable;  Simpson  v.  Story,  145  Mass.  499,  1  Am.  St.  Rep.  481, 
14  N.  E.  642,  holding  the  act  did  not  apply  to  fishing  vessels ;  Baird  v. 
Daly,  57  N.  Y.  250,  15  Am.  Rep.  49S,  holding  the  act  did  not  oust  State 
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court  of  jurisdiction  of  case  of  damage  to  stock  in  transportation  across 
river  through  negligence  of  tug. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  57,  58. 

Liens  for  reparation  of  wrong  done  are  superior  to  any  prior  liens  for 
money  borrowed,  wages,  pilotage,  etc.,  but  stand  on  an  equality- with  each 
other  if  they  arise  from  the  same  cause. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200 
Fed.  714,  119  C.  C.  A.  127,  holding  proceeding  to  limit -liability  did  not 
affect  status  of  decree  in  collision  suit;  The  George  W.  Roby,  111  Fed. 
615,  49  C.  C.  A.  481,  holding  cargo  owner's  lien  superior  to  that  of 
owner  of  vessel,  both  vessels  in  fault;  The  John  G.  Stevens,  170  U.  S. 
125,  42  L.  Ed.  974,  18  Sur>.  Ct.  549,  holding  that  a  suit  by  the  owner  of 
a  tow  against  her  tug  for  an  injury  to  .the  tow  by  negligence  is  a  suit 
ex  delicto  and  not  ex  contractu  and  that  the  lien  for  such  damages 
must  be  preferred  to  a  previous  lien  for  supplies ;  The  Maria  and  Eliza- 
beth, 12  Fed.  631,  holding  a  decree  for  damages  in  case  of  collision 
overrides  all  prior  liens,  even  for  seamen's  wages;  The  M.  Vandercook, 
24  Fed.  478,  ordering  payment  of  damages  to  another  vessel  and  cargo 
before  claim  for  repairs  and  supplies  to  vessel  in  fault;  The  John  G. 
Stevens,  40  Fed.  336,  holding  that  the  lien  for  damages  occasioned  by 
negligent  towage  must  be  preferred  to  previous  liens  for  supplies;  The 
Daisy  Day,  40  Fed.  540,  holding  a  claim  for  damages  for  negligent 
towage  will  have  priority  over  those  for  supplies  and  repairs;  The  A. 
Heaton,  43  Fed.  595,  holding  lien  for  seamen  ?s  wages  preferred  to  all 
claims  except  for  salvage  or  for  damages  by  collision  owing  to  the  fault 
of  their  ship ;  The  F.  H.  Stan  wood,  49  Fed.  579,  580,  581,  1  C.  C.  A.  379, 
where  fund  was  insufficient  to  pay  both  collision  damages,  the  latter 
preferred  and  seamen  left  to  their  personal  remedy  against  owner;  The 
Anaces,  93  Fed.  242,  34  C.  C.  A.  558,  holding  that  there  is  a  maritime 
lien  for  personal  injuries  resulting  from  negligence  of  ship's  officers; 
The  Escanaba,  96  Fed.  252,  claim  for  tortious  conversion  by  master  is 
superior  to  prior  lien  for  supplies;  The  Leonard  Richards,  41  Fed.  820, 
holding  "real  value  of  a  vessel,"  under  the  act,  must  be  taken  without 
regard  to  liens  upon  her  at  end  of  her  voyage;  The  John  G.  Stevens, 
170  U.  S.  119,  125,  42  L.  EcL  972,  974,  18  Sup.  Ct.  547,  as  to  priority  of 
liens  for  seamen's  wages. 

Distinguished  in  In  re  Lakeland  Transp.  Co.,  103  Fed.  331,  holding 
both  vessels  in  fault,  one  with  cargo,  cargo  owner's  lien  superior  upon 
fund  available;  The  Samuel  I.  Christian,  16  Fed.  797,  holding  wages 
of  seamen  on  a  tug  entitled  to  priority  over  a  claim  by  a  tow  for 
damages  through  tug's  negligence;  The  Daisy  Day,  40  Fed.  539,  holding 
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claims  for  seamen's  wages  are  preferred  to  claims  for  negligence  in 
towage,  provided  the  claimant  was  free  from  fault. 

Qualified  in  The  Young  America,  30  Fed.  794,  holding  liens  ex  delicto 
inferior  to  those  ex  contractu,  and  liens  for  supplies  to  a  tug  furnished 
before  accident  were  superior  to  lien  for  damages  by  stranding  tow. 

In  proceeding  to  prorate  and  apportion  damages  against  ship  on  which 
limitation  of  liability  is  claimed,  court  must  have  possession  of  proceeds  or 
value  of  ship  and  freight.  If  the  vessel  were  libeled  and  either  sold  or 
appraised  and  her  value  deposited  in  court,  this  sum,  together  with  amount 
of  freight  (when  proper  to  be  added),  would  constitute  the  "res"  or  fund 
for  distribution. 

Approved  in  The  Benefactor,  103  U.  S.  246,  26  L.  Ed.  854,  holding 
that  American  law  limited  the  liability  to  the  value  of  the  ship  and 
freight  after  the  injury  had  occurred. 

Criticised  in  The  City  of  Norwich,  6  Ben.  332,  Fed.  Cas.  2762,  holding 
that  possession  of  the  ship  or  proceeds  not  necessary  to  give  court 
jurisdiction. 

Ship  owner  desiring  limitation  of  liability  must  admit  claims  for 
damage  which  he  sets  up  against  libelants  or  ask  the  court  to  have  them 
adjudicated  and  Institute  the  necessary  proceedings  to  ascertain  coexisting 

* 

claims. 

Approved  in  Oregon  R.  &  N.  Co.  v.  Balfour,  90  Fed.  298,  33  C.  C.  A. 
57,  holding  where  two  vessels  of  ship  owner  wore  in  fault  both  must 
be  surrendered  and  court  may  compel  surrender. 

District  Courts  as  courts  of  admiralty  and  maritime  jurisdiction  have 
jurisdiction,  under  act  of  1851  limiting  ship  owner's  liability,  to  apportion 
sum  for  which  owner  or  owners  of  ship  may  be  liable  amongst  parties  en- 
titled. 

Approved  in  In  re  Louisville  &  Cincinnati  Packet  Co.,  223  Fed.  189, 
192,  holding  any  District  Court  having  custody  of  vessel  or  property  to 
be  distributed  had  jurisdiction ;  The  Enterprise,  196  Fed.  407,  408,  409, 
holding  under  second  part  of  Rule  57  where  libel  filed  against  vessel 
or  suit  brought  against  owner,  owner  must  proceed  in  that  court  to 
obtain  limitation  of  liability,  but  where  different  suits  are  brought  in 
different  districts  owner  can  elect;  Olcovich  v.  Grand  Trunk  Ry.  Co., 
20  Cal.  App.  356,  357,  129  Pac.  293,  294,  and  Smeltzer  v.  St.  Louis  & 
S.  F.  R.  Co.,  168  Fed.  423,  both  holding  jurisdiction  of  actions  arising 
under  section  20  of  Interstate  Commerce  Act  as  amended  by  act  of 
June  29,  1906,  was  not  limited  to  Federal  courts,  but  where  amount 
exceeded  two  thousand  dollars^  Federal  court  had  concurrent  jurisdic- 
tion with  State  court;  Providence  etc.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109 
U.  S.  598,  599,  27  L.  Ed.  1045,  1046,  3  Sup.  Ct.  392,  393,  holding  the 
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dissolve  injunction  restraining  suits  in  State  court  after  filing  petition 
for  limitation ;  Rounds  v.  Providence  etc.  S.  S.  Co.,  14  R.  I.  348,  holding 
the  act  applies  to  injuries  to  person  as  well  as  property,  and  the  institu- 
tion of  proceedings  was  a  bar  to  action  in  State  court  for  personal 
injuries. 

Distinguished  in  Hill  Mfg.  Co.  v.  Providence  etc.  S.  S.  Co.,  113  Mass. 
501,  18  Am.  Rep.  533,  holding  District  Court  cannot,  under  the  act  of 
1851,  restrain  proceedings  in  State  courts  for  damages  by  fire  on  ship 
owing  to  neglect  of  owners  (overruled  by  Providence  etc.  S.  S.  Co.  v. 
Hill  Mfg.  Co.,  109  U.  S.  595,  27  L.  Ed.  1044,  3  Sup.  Ct.  390) ;  Dongan 
v.  Champlain  Transportation  Co.,  56  N.  Y.  6,  holding  the  act  did  not 
oust  jurisdiction  of  State  court  in  case  of  causing  death  by  negligence 
of  passenger  on  a  boat  within  State  when  injury  confined  to  one  party; 
Baird  v.  Daly,  57  N.  Y.  244,  holding  the  act  does  not  bar  the  right  of 
recovery  in  State  court  where  there  is  a  common-law  remedy. 

It  was  intention  of  act  of  1861,  limiting  ship  owner's  liability,  to  adopt 
role  of  maritime  law,  so  far  as  relates  to  torts,  and  if,  in  case  of  collision, 
offending  vessel  is  wholly  lost,  liability  of  owner  is  gone;  if  not  lost,  lia- 
bility ceases  with  surrender  of  ship  and  her  freight  or  payment  into  court 
of  their  value  after  collision. 

Approved  in  Oregon  R.  &  N.  Co.  v.  Balfour,  179  U.  S.  56,  45  L.  Ed. 
84,  21  Sup.  Ct.  29,  cited  generally  to  effect  that  not  until  1871  was  the 
court  called  upon  to  interpret  act  1851,  and  adopt  rules  thereunder; 
United  States  v.  Hamburg-Amerikanische  Packetfahrt  Actien  Gesell- 
schaft,  212  Fed.  44,  128  C.  C.  A.  496,  holding  limited  liability  act  ap- 
plied to  United  States  as  claimant ;  In  re  La  Bourgogne,  117  Fed.  270, 
holding  company  maintaining  rules  to  prevent  excessive  speed  entitled 
to  limit  liability,  excessive  speed  maintained  in  violation  thereof;  In  re 
Old  Dominion  S.  S.  Co.,  115  Fed.  848,  determining  in  proceeding  to  limit 
liability,  question  whether  fire  due  to  design  and  negligence  of  ship 
owner;  The  Longfellow,  104  Fed.  363,  45  C.  C.  A.  379,  holding  faulty 
navigation  not  imputable  to  owners,  proceeding  lies  to  limit  liability 
to  value  of  vessel  and  pending  freight;  Brinson  &  Kramer  v.  Norfolk 
etc.  Ry.  Co.,  169  N.  C.  428,  86  S.  E.  373,  holding  where  vessel  was  in- 
jured by  collision  without  privity  or  knowledge  of  owner,  where  wholly 
lost  liability  of  owner  ended ;  The  Benefactor,  103  U.  S.  246,  26  L.  Ed. 
354,  holding  that  the  principle  implied  that  the  value  of  the  ship  at 
the  time  of  surrender,  if  made  in  a  reasonable  time  (with  the  addition 
of  the  pending  freight),  would  furnish  a  proper  criterion  of  the  amount 
of  liability;  Butler  v.  Boston  S.  S.  Co.,  130  U.  S.  555,  32  L.  Ed.  1024, 
9  Sup.  Ct.  618,  holding  that  the  law  of  limited  liability  was  coextensive 
in  its  operation  with  the  whole  territorial  domain  of  the  maritime  law 
of  the  United  States;  In  re  Garnett,  141  U.  S.  12,  35  L.  EcL  633,  11 
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Sup.  Ct.  842,  to  same  effect ;  In  the  Matter  of  The  Norwich  &  New  York 
Transp.  Co.,  8  Ben.  314,  318,  Fed.  Cas.  10,360,  holding  the  value  of  the 
boat  after  collision  was  the  limit  of  owner's  liability;  In  the  Matter  of 
John  G.  Wright,  10  Ben.  15,  Fed.  Cas.  18,066,  holding  the  measure  of 
liability  was  the  value  of  boat  after  collision  and  before  repair;  The 
Ontario,  2  Low.  49,  Fed.  Cas.  10,543,  holding  an  assessment  of  value  of 
a  ship  before  collision,  wafe  wrong;  Swift  v.  Brownell,  1  Holmes,  472, 
Fed.  Cas.  13,695,  to  same  effect;  Lord  v.  Goodall,  N.  &  P.  S.  S.  Co.,  4 
Sawy.  300,  Fed.  Cas.  8506,  holding  owner's  liability  for  negligence  of 
master  or  crew  is  within  the  act  when  he  has  exercised  due  care  in 
their  selection ;  Dyer  v.  National  Steam  Nav.  Co.,  14  Blatchf .  486,  Fed. 
Cas.  4225,  holding  that  whatever  was  saved  from  the  ship  must  be  in- 
cluded in  the  surrender  to  entitle  owner  to  benefit  of  act;  In  re  Petition 
of  Norwich  etc.  Transp.  Co.,  17  Blatchf.  228,  236,  Fed.  Cas.  10,362,  hold- 
ing steamboat  owners  not  liable  to  value  of  vessel  before  collision,  and 
need  not  pay  into  court  the  amount  received  for  insurance;  Thomassen 
v.  Whitwell,  21  Blatchf.  54,  58,  61,  64,  12  Fed.  897-899,  900,  902-905, 
to  same  point  and  effect ;  The  Tolchester,  42  Fed.  183,  holding  jurisdic- 
tion depended  on  locality,  not  on  nature  of  employment  of  ship,  and 
District  Court  had  jurisdiction  over  liability  of  a  tug  for  a  tort  on  navi- 
gable waters,  usually  employed  on  State  waters ;  The  Scotland,  105  U.  S. 
28,  26  L.  Ed.  1002,  and  In  re  Meyer,  74  Fed.  885,  both  arguendo. 

Distinguished  in  The  Chattahoochee,  173  U.  S.  563,  48  L.  Ed.  807,  19 
Sup.  Ct.  496,  in  case  of  mutual  fault  the  vessels  must  bear  the  damage 
in  equal  parts. 

Great  object  of  act  of  1851  limiting  liability  of  ship  owners  was  to? 
encourage  shipbuilding. 

Approved  in  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Hurst,  200 
Fed.  715,  119  C.  C.  A.  127,  holding  purpose  of  limitations  of  liability 
statutes  was  to  bring  system  of  admiralty  into  harmony  with  maritime 
law  of  Europe ;  Boston  Marine  Ins.  Co.  v.  Metropolitan  Redwood  Lum- 
ber Co.,  197  Fed.  709,  117  C.  C.  A.  97,  holding  owner  had  benefit  of 
statute  when  collision  caused  by  improper  navigation,  where  master 
employed  was  duly  licensed  and  had  served  as  such  for  several  years 
with  nothing  known  against  his  reputation  for  competency )  The  Hoff- 
mans,  171  Fed.  465,  holding  statute  not  affected  by  provisions  of 
Hepburn  act. 

Limitation  of  vessel   owner's   liability.    Note,  Ann.   Gas.   1913D, 
1226,  1227,  1233,  1234. 

Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  R.  A. 
1916B,  646. 
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Miscellaneous.  Cited  in  Gleason  v.  Duffy,  116  Fed.  301,  54  C.  C.  A. 
100,  to  effect  that  proceeding  to  limit  liability  available  after  rendition 
of  judgment  in  personam  in  State  court ;  In  re  Morrison,  147  U.  S.  34, 
87  L.  Ed.  67,  13  Sup.  Ct.  253;  Re  The  Norwich  &  New  York  Trannp. 
Co.,  10  Ben.  194,  Fed.  Cas.  10,361;  The  Garden  City,  26  Fed.  773;  Miller 
v.  O'Brien,  35  Fed.  783;  The  Katie,  40  Fed.  485,  493,  495,  7LB.A. 
61,  66;  The  Annie  Faxon,  66  Fed.  579;  The  Columbia,  73  Fed.  228,  19 
C.  C.  A.  436;  The  E.  A.  Shores,  Jr.,  73  Fed.  348. 
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Proceeds  of  cotton  which  has  come  into  possession  of  treasury  ss  cap- 
tured or  abandoned  property,  may  be  recovered  through  Court  of  Claims 
by  parties  entitled. 

Approved  in  Lamar  v.  Browne,  92  U.  S.  194,  23  L.  Ed.  653,  as  proving 
that  cotton,  though  private  property,  was  a  legitimate  subject  of  cap- 
ture; Broadway  v.  Rhem,  71  N.  C.  200,  holding  an  action  of  trespass 
could  not  be  maintained  against  a  soldier  for  making  capture  of  enemy 
property  in  the  course  of  military  duty. 

Effect  of  captured  and  abandoned  property  act  of  1863  Is  not  to  abso- 
lutely divest  property  of  original  owner,  even  though  disloyal,  and  by  leis- 
ure, government  constitutes  Itself  a  trustee  for  parties  rightfully  entitled 
to  proceeds. 

Approved  in  Neel's  Exr.  v.  Noland's  Heirs,  166  Ky.  467,  179  S.  W. 
435,  holding  title  to  proceeds  of  cotton  coming  into  possession  of  Fed- 
eral government  by  capture,  was  not  divested  out  of  owner;  Haycraft 
v.  United  States,  22  Wall.  94,  22  L.  Ed.  741,  holding  that  an  unpardoned 
rebel  was  not  entitled  to  the  benefit  of  the  act;  Lamar  v.  Browne,  92 
U.  S.  195,  23  L.  Ed.  668,  holding  that  capture  for  private  gain  was  not 
permitted,  all  went  to  the  government;  dissenting  opinion  in  Sprott  v. 
United  States,  20  Wall.  470,  22  L.  Ed.  374,  majority  holding  purchaser 
of  cotton  from  government  of  Confederate  States,  could  not,  after  its 
capture  and  sale  by  the  United  States,  recover  proceeds  in  Court  of 
Claims. 

Pardon,  granted  on  conditions,  blots  out  the  offense  on  proof  of  com- 
pliance with  the  conditions;  person  pardoned  may  sue  for  restoration  of 
property  within  two  years  of  suppression  of  Rebellion. 

Approved  in  United  States  v.  Burdick,  211  Fed.  493,  494,  holding 
President  had  power  to  grant  pardon  though  person  pardoned  not  con- 
victed of  offense;  People  v.  Rose,  207  111.  361,  69  N.  E.  765,  holding 
111.  Laws  1901,  p.  124,  requiring  filing  of  annual  corporation  reports, 
making  failure  prima  facie  evidence  of  nonuser,  warranting  forfeiture, 
makes  failure  prima  facie  evidence;  Armstrong  v.  United  States,  13 
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Wall.  155,  20  L.  Ed.  615,  holding  that  the  proclamation  of  December 
25, 1868,  granted  pardon  unconditionally,  and  on  suit  within  two  years 
Court  of  Claims  was  bound  to  give  effect  thereto;  Haycraft  v.  United 
States,  22  Wall.  95,  96,  22  L.  Ed.  742,  holding  that  a  rebel  not  pardoned 
until  after  two  years  from  the  suppression  of  the  Rebellion  was  not 
entitled  to  sue  for  proceeds  in  Court  of  Claims ;  Knote  v.  United  States, 
95  U.  S.  153,  24  L.  Ed.  443,  on  effect  of  the  general  pardon  and  -amnesty 
of  1868  not  entitling  the  recipient  to  proceeds"  of  sale  of  property  previ- 
ously confiscated  and  paid  into  treasury;  Austin  v.  United  States,  155 
U.  S.  427,  430,  39  L.  Ed.  210,  211,  15  Sup.  Ct.  171,  173,  holding  that 
the  act  of  March  3,  1886,  as  to  Austin's  claims  making  the  establish- 
ment of  loyalty  in  fact  a  prerequisite  to  jurisdiction  of  the  Court  of 
Claims  not  in  conflict  with  the  innocence  at  law  produced  by  a  pardon; 
In  re  Monroe,  46  Fed.  57,  holding  that  the  effect  of  a  pardon  by  a  city 
mayor  under  city  ordinance  for  breach  of  an  ordinance  destroys  the 
offense  and  bars  commitment  by  police  judge;  State  v.  Page,  60  Kan. 
670,  57  Pac.  516,  affirming  constitutionality  of  statute  establishing  the 
State  reformatory  and  authorizing  the  managers  to  grant  paroles  and 
discharges  for  good  conduct  before  expiration  of  term;  Jones  v.  Board 
of  Registrars,  56  Miss.  768,  31  Am.  Rep.  386,  holding  a  pardon  by  presi- 
dent for  embezzlement  before  end  of  term  of  sentence  restores  the  right 
to  be  registered  as  voter  in  State ;  People  v.  Court  of  Sessions,  141  N.  Y. 
295,  23  L.  E.  A.  858,  36  N.  E.  388,  holding  that  statute  authorizing 
court  to  suspend  sentence  during  good  behavior  does  not  conflict  with 
Governor's  right  to  grant  reprieves  and  pardons;  Knapp  v.  Thomas,  39 
Ohio  St.  391,  48  Am.  Rep.  471,  holding  a  Governor's  pardon  on  ground 
of  danger  to  health  cannot  be  impeached  for  fraud  in  the  physician's 
certificate;  Mitchell  v.  State,  42  Ohio  St.  400,  holding  that  effect  of 
Revised  Statutes,  section  7303,  constituting  a  presiding  judge  a  com- 
mitting magistrate,  cannot  override  the  effect  of  discharge  of  a  jury 
amounting  to  an  acquittal  on  the  indictment;  Easterwood  v.  State,  34 
Tex.  Cr.  409,  31  S.  W.  296,  holding  that  in  Texas  the  Governor's  pardon 
removed  all  disabilities  arising  out  of  and  attaching  to  a  conviction  for 
felony,  including  competency  to  act  as  a  juror;  Arnold  v.  Keley,  5 
W.  Va.  447,  holding  the  legislature  cannot  itself  nor  empower  a  court 
to  set  aside  a  judgment  rendered  before  passage  of  the  act. 

Distinguished  in  gart  v.  United  States,  118  U.  S.  67,  30  L.  Ed.  98, 
6  Sup.  Ct.  963,  as  to  effect  of  pardons  showing  it  did  not  authorize 
payment  of  a  claim  which  was  forbidden  by  the  joint  resolution  of  May 
2, 1867 ;  The  Laura,  19  Blatchf .  568,  569,  8  Fed.  616,  holding  that  penal- 
ties for  carrying  excessive  number  of  passengers,  imposed  by  Congress, 
could  be  remitted  by  Secretary  of  Treasury,  and  was  not  a  pardon 
requiring  action  of  the  President. 
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Conditional  pardons.    Notes,  111  Am.  St.  Rep.  109;  7  Ann.  Oaa. 

92,  94. 
Legislative  power  to  grant  pardon  or  amnesty.    Note,  84  L.  B.  A 

253. 

Provision  of  appropriation  act  of  1S70,  respecting  appropriation  to  pa; 
judgment,?  in  Court  of  Claims,  to  the  effect  that  Supreme  Court  and  Court 
of  Claims  should  dismiss  all  claims  for  confiscated  property,  founded  upon 
the  President's  pardon,  thus  denying  to  such  pardons  their  previous  legal 
effect,  is  unconstitutional  as  a  legislative  infringement  upon  judicial  power. 

Approved  in  Ex  parte  N.  K.  Fairbank  Co.,  194  Fed.  1000,  holding 
under  section  21,  Judicial  Code,  mere  filing  of  affidavit  of  prejudice  did 
not  prevent  judge  from  proceeding  in  action,  since,  if  so  construed,  par- 
ties could  at  will  deprive  courts  of  jurisdiction;  United  States  v.  Aaker- 
vik,  180  Fed.  145,  holding  time  for  vacating  order  admitting  to  citizen 
ship  for  error  of  law  having  expired  before  act  of  June  29,  1906,  Buit 
did  not  lie  to  vacate  it,  though  act  authorized  suits  to  vacate  certificates 
of  citizenship;  State  v.  Prouty,  115  Iowa,  666,  84  N.  W.  673,  holding 
court  erred  dismissing  contempt  proceedings  for  maintaining  nuisance 
under  prior  law;  Phillips  v.  Byrd,  43  Okl.  562,  143  Pac.  686,  holding 
act  of  Congress  of  May  27,  1908,  providing  enrollment  records  of  com- 
missioner of  Civilized  Tribes  should  be  conclusive  evidence  of  age  did 
not  apply  to  transaction  relating  to  contract  of  sale  of  lands  completed 
before  act  took  effect ;  In  re  Conditional  Discharge  of  Convicts,  73  Vt. 
427,  51  Ark.  14,  holding  prison  commissioners  without  authority  to 
grant  conditional  discharge  or  parol  to  convict;  Carlisle  v.  United 
States,  16  Wall.  152,  21  L.  Ed.  428,  holding  the  President's  pardon  re- 
lieves a  claimant  of  the  proceeds  of  captured  and  abandoned  property 
from  the  necessity  of  establishing  their  loyalty  in  order  to  prosecute 
their  claims. 

Distinguished  in  Hart  v.  United  States,  118  U.  S.  66,  30  L.  Ed.  97, 
6  Sup.  Ct.  963,  holding  that  the  joint  resolution  No.  46  of  1867  did  not 
take  from  a  pardoned  rebel  anything  conferred  by  the  pardon  but 
merely  forbade  payment  of  certain  debts  till  ordered  by  Congress;  Aus- 
tin v.  United  States,  155  U.  S.  424,  427,  39  L.  Ed.  209,  210,  15  Sup.  Ct, 
170,  171,  holding  the  proviso  in  act  of  1883,  authorizing  the  Court  of 
Claims  to  hear  certain  claims  for  cotton,  making  the  establishment  of 
loyalty  a  prerequisite  to  jurisdiction,  was  constitutional. 

Vacating  of  judgments  and  decrees  on  motion,  when  not  specially 

authorised  by  statute.     Note,  60  Am.  St  Rep.  634. 
Power  of  legislature  to  validate  or  invalidate  judgments  of  courts. 
Note,  2  Ann.  Cas.  241. 
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Since  1863  Court  of  Claims  has  exercised  all  the  functions  of  a  court 
from  which  appeal  lies  to  the  Supreme  Court.  It  has  jurisdiction  of  con- 
tracts between  the  government  and  the  citizen.  It  is  subject  to  control  of 
legislature  as  to  organization,  existence  and  subjects  appealable. 

Approved  in  Great  Falls  Mfg.  Co.  v.  Attorney  General,  124  U.  S. 
599,  31  L.  Ed.  533,  8  Sup.  Ct.  638,  arguendo. 

Right  of  executive  to  sign  bill  after  adjournment  of  legislature. 
Note,  37  L.  R.  A.  396. 

• 

Miscellaneous.  Cited  in  Burdick  v.  United  States,  236  U.  S.  95,  59 
L.  Ed.  482,  35  Sup.  Ct.  267,  as  instance  of  acceptance  of  general 
amnesty  act  by  asserting  right  thereunder;  Wallach  v.  Van  Riswick, 
1  McAr.  (D.  C.)  77,  to  point  that  property  involved  in  suit  was  of 
third  class,  as  classified  in  principal  case,  of  property  in  insurgent 
States.  . 

13  Wall.  151-153,  20  L.  Ed.  565,  CABROUL  v.  UNITED  STATES. 

Under  abandoned  and  captured  property  act,  where  right  to  recover 
proceeds  of  captured  property  depends  on  proof  of  loyalty  of  owner,  owner- 
ship to  be  proved  Is  that  existing  at  time  of  capture.  An  administrator  is 
an  owner  for  purposes  of  statute. 

Approved  in  United  States  v.  Gillis,  95  U.  S.  417,  24  L.  Ed.  506,  hold- 
ing an  assignee  of  a  claim  for  the  proceeds  of  captured  or  abandoned 
goods  is  not  an  owner. 

13  Wall.  154-156,  20  L.  Ed.  614,  ARMSTRONG*  v.  UNITED  STATES. 

Effect  of  unconditional  pardon  of  1868  relieves  claimants  of  captured 
and  abandoned  property  from  proof  of  loyalty  during  Civil  War. 

Approved  in  United  States  v.  Burdick,  211  Fed.  494,  holding  Presi- 
dent could  pardon  though  person  pardoned  never  convicted  of  act 
charged;  Pargoud  v.  United  States,  13  Wall.  157,  20  L.  Ed.  646,  holding 
it  unnecessary  to  prove  loyalty  or  personal  pardon  before  Court  of 
Claims;. Carlisle  v.  United  States,  16  Wall.  152,  21  L.  Ed.  428,  and 
Austin  v.  United  States,  155  U.  S.  425,  430,  39  K  Ed.  209,  211,  15  Sup. 
Ct.  170,  173,  both  to  same  effect. 

Distinguished  in  Knot©  v.  United  States,  95  U.  S.  153,  24  L.  Ed.  443, 
holding  that  the  pardon  does  not  enable  the  recovery  of  proceeds  of 
sale  of  property  confiscated  under  the  act  of  July  17,  1862. 

Proclamation  of  pardon  of  25th  of  December,  1868,  was  a  public  act, 
of  which  all  Federal  courts  are  bound  to  take  notice  and  to  which  they  are 
bound  to  give  effect. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285, 
in  prosecution  of  violation  of  internal  revenue  laws,  rules  and  regula- 
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tions  of  Internal  Revenue  Department  are  admissible;  Smith  v.  Shako- 
pee,  103  Fed.  241,  44  C.  C.  A.  1,  taking  judicial  notice  of  lighthouse 
regulations,  made  under  authority  of  Congress;  Prather  v.  United 
States,  9  App.  D.  C.  93,  holding  court  would  take  judicial  notice  of 
departmental  regulations  made  in  pursuance  of  statute  in  prosecution 
for  violating  same ;  Caha  v.  United  States,  152  U.  S.  222,  38  L.  Ed.  419, 
14  Sup.  Ct.  517,  holding  rules  and  regulations  of  the  Interior  Depart- 
ment, in  respect  to  contest  before  the  land  office,  are  matters  of  which 
courts  of  the  United  States  take  judicial  notice ;  State  v.  Coosaw  Min. 
Co.,  45  Fed.  808,  holding  Federal  court  bound  to  take  notice  of  State 
act,  under  which  the  plaintiffs  claimed  their  powers  to  act  in  deter- 
mining its  jurisdiction;  Willrins  v.  United  States,  96  Fed.  841,  37 
C.  C.  A.  588,  holding  courts  bound  to  notice  regulations  of  Treasury 
Department. 

13  Wall.  156-158,  20  L.  Ed.  646,  PABGOTJD  y.  UNITED  STATES. 

Unconditional  pardon  of  1868  relieves  claimants  of  captured  and  aban- 
doned property  from  proof  of  loyalty  during  Civil  War. 

Approved  in  Carlisle  v.  United  States,  16  Wall.  152,  21  L.  Ed.  429, 
holding  it  unnecessary  to  prove  loyalty  or  personal  pardon  before  Court 
of  Claims;  Austin  v.  United  States,  155  U.  S.  425,  430,  39  K  Ed.  209, 
211,  15  Sup.  Ct.  170,  173,  to  same  effect. 

Distinguished  in  Knote  v.  United  States,  95  U.  S.  153,  24  L.  Ed.  443, 
holding  that  the  pardon  does  not  enable  the  recovery  of  proceeds  of 
sale  of  property  confiscated  under  the  act  of  July  17,  1862. 


13  Wall.  158-162,  20  L.  Ed.  490,  SEMMES  v.  HABTFORD  INS.  GO. 

In  computing  time  under  statute,  period  of  legal  disability,  created  by 
war,  must  be  excluded.  Where  the  law  imposes  both  the  limitation  'and 
the  disability,  the  one  period  should  be  taken  from  the  other. 

Approved  in  Brown  v.  Hiatts,  15  Wall.  184,  21  L.  Ed.  130  (revers- 
ing 1  Dill.  387,  Fed.  Cas.  2011),  excluding  the  duration  of  the  Civil  War 
from  the  time  statute  had  run  against  the  right  of  a  mortgagee  to  sue 
on  bond  and  mortgage;  Ross  v.  Jones,  22  Wall.  587,  22  L.  Ed.  733,  re- 
jecting a  rejoinder  to  a  plea  of  suspension  of  statute  during  the  Civil 
War  that  the  courts  were  mot  closed  to  legal  process  for  the  whole 
period ;  Cohen  v.  N.  Y.  Mutual  Ins.  Co.,  50  N.  Y.  623,  10  Am.  Rep.  532, 
holding  that  when  war  prevented  the  transmission  of  the  premiums 
the  policy  was  not  forfeited;  Moore  v.  Smith,  29  S.  C.  257,  holding  the 
statutory  period  after  death  of  intestate,  in  which  suits  are  forbidden 
against  administrator,  must  be  added  to  time  prescribed  in  statute  of 
limitations. 
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Distinguished  in  Tait  v.  New  York  Life  Ins.  Co.,  1  Flipp.  333,  Fed. 
Cas.  13,726,  holding  the  performance  of  a  condition  precedent,  viz.,  pay- 
ment of  premiums  on  policy,  not  excused  by  the  Civil  War;  Bean  v. 
Chapman,  62  Ala.  64,  holding  rule  did  not  apply  where  sureties  on  a 
note  residing  in  same  country  as  payee  could  stop  interest  by  payment, 
their  liability  remained  though  an  enemy  principal  not  liable;  Gallo- 
way v.  Standard  Fire  Ins.  Co.,  45  W.  Va.  244,  31  S.  E.  971,  holding  that 
a  provision  in  a  policy  as  to  bringing  suit  within  a  certain  time  after 
loss,  is  absolutely  waived  by  the  company's  action  in  delaying  its 
refusal  to  pay  until  the  time  limit  has  expired. 

When  contractual  limitation  of  time  for  suit  on  policy  begins  to 
run.    Note,  47  L.  R.  A.  709. 

Suspension  of  limitations  by  death  of  debtor.    Note,  16  E.  R.  0. 
155. 

Loss  by  capture  under  hostilities  subsequently  arising  as  risk  not 
insured  against.    Note,  14  E.  R.  G.  138. 

Where  compliance  with  a  condition  that  suit  on  a  policy  must  he 
brought  within  a  defined  period  after  loss  is  rendered  impossible  by  legal 
disability,  such  as  that  created  by  war,  the  disability  removes  consequences 
of  noncompliance  and  presumptions  arising. 

Approved  in  Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co.,  149 
Fed.  957,  9  L.  R.  A.  (N.  S.)  654,  79  C.  C.  A.  464,  where  insured  in  em- 
ployer's liability  policy  participated  in  negotiations  for  settlement  for 
three  months  after  expiration  of  time  limit  in  policy,  contract  limita- 
tion was  absolutely  waived;  Taber  v.  Royal  Ins.  Co.,  124  Ala.  694,  26 
South.  261,  denying  insurance  company  right  to  resist  claim  because  not 
commenced  within  statutory  period,  officers  absconding;  Miller  Brewing 
Co.  v.  Capital  Ins.  Co.,  Ill  Iowa,  598,  82  N.  W.  1026,  holding  allegation 
that  action  commenced  within  time  prescribed  in  policy  unnecessary, 
affirmative  defense;  Mueller  v.  Bruss,  112  Wis.  412,  88  N.  W.  231,  hold- 
ing judgment  and  return  unsatisfied  unnecessary  to  enable  trustee  to 
set  aside  fraudulent  transfers;  Jackson  v.  Fidelity  &  Casualty  Co.,  75 
Fed.  365,  21  C.  C.  A.  394,  holding  that  the  suspension  of  a  national 
hank  and  intervention  of  government  officials  relieved  bank  fromjobliga- 
tion  of  suing  on  fidelity  policy  within  twelve  months  after  discovery 
of  fraud;  Blanks  v.  Hibernia  Ins.  Co.,  36  La.  Ann.  603,  holding  stipu- 
lations in  policies  limiting  the  time  within  which  claims  must  be  prose- 
ented  bind  the  parties;  Earnshaw  v.  Sun  Mutual  Aid  Soc,  68  Md.  475, 
6  Am.  St.  Rep.  465,  12  Atl.  887,  holding  that  an  injunction  preventing 
beneficiaries  receiving  from  society  any  portion  of  their  certificate  re- 
moved the  contract  obligation  to  bring  suit  for  recovery  within  six 
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months  after  death;  Metropolitan  Life  Ins.  Co.  v.  Dempsey,  72  Md. 
295,  19  Atl.  643,  holding  an  agreement  by  company's  superintendent, 
having  authority,  as  to  amount  to  be  paid  and  his  promise  to  pay  it 
removed  necessity  for  suit  within  contract  time;  Eliot  Nat.  Bank  v. 
Beal,  141  Mass.  570,  6  N.  E.  745,  holding  that  death  of  a  surety  to  a 
fidelity  bond  pendente  lite,  after  the  time  allowed  by  the  bond  for 
bringing  suit,  did  not  bar  a  new  action  against  his  administrator; 
Mutual  Benefit  Life  Ins.  Co.  v.  Hillyard,  37  N.  J.  L.  467,  18  Am.  Rep. 
747,  holding  a  policy  on  which  premiums  had  been  paid  not  forfeited 
by  failure  to  pay  premium  during  the  war  (for  opposite  ruling  on 
same  point,  see  Tait  v.  New  York  etc.  Co.,  1  Flipp.  333,  Fed.  Cas. 
13,726) ;  Cohen  v.  New  York  Mutual  Ins.  Co.,  50  N.  Y.  632,  637,  10 
Am.  Rep.  540,  544,  to  same  effect;  Shellington  v.  Howland,  53  N.  Y. 
375,  holding  where  further  prosecution  of  a  creditor's  action  in  State 
court  was  prevented  by  an  order  of  insolvency  of  Federal  court,  compli- 
ance with  a  statutory  condition,  requiring  perfecting  of  a  judgment 
before  defendant  could  be  charged  as  a  stockholder,  was  excused; 
Travelers '  Ins.  Co.  v.  California  Ins.  Co.,  1  N.  D.  156,  8  L.  R.  A.  771, 
45  N.  W.  705,  holding  that  time -within  which  action  is  limited  to  be 
commenced  on  a  fire  policy  runs  from  date  of  loss,  although  cause  of 
action  may  not  accrue  till  some  time  after  the  fire;  Gulf  C.  &  S.  F.  R. 
Co.  v.  Todd,  4  Tex.  App.  Civ.  558,  holding  that  a  stipulation  on  a  tele- 
graphic message,  binding  the  customer  to  bring  any  claim  within  a 
limited  time,  was  void  when  the  observance  of  it  was  prevented  by 
fraud  of  the  company;  Phoenix  Ins.  Co.  v.  Underwood,  12  Heisk.  426, 
holding  where  suit  on  a  fire  policy,  within  the  time  specified,  was  pre- 
vented by  war,  the  ordinary  statute  of  limitations  alone  remained  to 
protect  the  insurer;  Mutual  Ben.  Life  Ins.  Co.  v.  Atwood,  24  Gratt. 
508,  18  Am.  Rep.  660,  holding  that  when  payment  of  insurance  pre- 
miums is  prevented  by  war,  the  policy  is  not  forfeited,  but  suspended. 
Distinguished  in  Lynchburg  Cotton  Mill  Co.  v.  Travelers'  Ins.  Co., 
140  Fed.  721,  723,  where  insurer  negotiated  for  settlement  after  ex- 
piration of  contract  limitation,  such  limitation  not  absolutely  waived 
but  merely  suspended;  Chichester  v.  N.  H.  Fire  Ins.  Co.,  74  Conn.  513, 
51  Atl.  546,  holding  failure  to  bring  suit  within  prescribed  time  not 
excused  by  reason  of  fact  prior  action  nonsuited;  Matthews  v.  Ameri- 
can Central  Ins.  Co.,  154  N.  Y.  458,  61  Am.  St  Rep.  630,  39  K  R.  A. 
436,  48  N.  E.  753,  holding  inability  to  procure  appointment  of  executor 
of  deceased  insured  does  not  excuse  delay  in  giving  notice,  making 
proof  and  commencing  suit  by  those  interested  in  policy;  Guthrie  v. 
Connecticut  Indemnity  Assn.,  101  Tenn.  652,  49  S.  W.  831,  holding 
obligation  to  sue  within  time  limit  on  policy  not  affected  by  statute 
suspending  statute  of  limitation,  during  debtor's  absence  from  State. 


547  REICHE  v.  SMYTHE.  13  Wall.  162-165 

13  Wall.  162-166,  20  L.  Ed.  666,  EEIOHE  v.  SMTTHB. 

Courts  must  ascertain  meaning  from  words  used  and  subject  matter  to 
which  act  relates,  but  most  restrict  meaning  of  general  words  when  neces- 
sary to  carry  out  legislative  intention. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  160,  44  L.  Ed.  414, 
20  Sup.  Ct.  322,  holding  designation  of  article  eo  nomine  for  duty 
or  exemption  prevailing  over  words  of  general  description;  Pennsyl- 
vania Steel  Co.  v.  Washington  &  Berkeley  Bridge  Co.,  194  Fed.  1017, 
holding  in  contract  of  indemnity  for  liability  for  injuries  due  to  omis- 
sion or  negligence  of  plaintiff,  its  agents  or  workmen,  "or  otherwise,'1 
snch  words  did  not  extend  indemnity  beyond  liabilities  arising  from 
negligence  or  omissions;  Wetzell  v.  Paducah,  117  Fed.  653,  holding 
eharter  prohibiting  "any  county  judge,  County  Court,  police  judge, 
justice  of  peace,"  not  including  city  council;  United  States  v.  Mills, 
ll  App.  D.  C.  506,  holding  words  "any  court  of  United  States' '  in 
section  1042,  Revised  Statutes,  did  not  include  police  court  of  District 
of  Columbia;  Power  v.  Hamilton,  22  N.  D.  182,  132  N.  W.  666,  holding 
statute  requiring  nonregistered  voter  to  furnish  oath  of  registered  voter 
that  he  is  such  voter  did  not  apply  where  officers  failed  to  meet  as 
registration  board;  Coal  ft  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  162,  67 
S.  E.  627,  holding  railroad  was  excepted  from  penalty  clause  of  statute 
during  prosecution  by  it  in  good  faith  of  suit  to  determine  whether 
statute  is  confiscatory  as  to  plaintiff;  Tabb  v.  Commonwealth,  98  Va. 
57,  34  S.  E.  949,  holding  legislature  not  intending  to  deprive  rever- 
sioner or  remainderman  of  interest  in  land  by  sale  for  taxes,  giving  life 
tenant  and  everyone  charging  land  right  to  redeem;  United  States  v. 
Trans-Missouri  Freight  Assn.,  53  Fed.  455,  holding  it  was  not  the  in- 
tention of  Congress  to  include  common  carriers,  subject  to  act  of 
February  4,  1887,  within  provisions  of  act  of  July  2,  1890,  relating  to 
trusts  and  conspiracies  in  restraint  of  trade;  Littleton  v.  Oliver  Ditson 
Co.,  62  Fed.  599,  holding  that  a  musical  composition  was  not  either  a 
"book"  or  "lithograph,' '  within  section  3  of  the  International  Copy- 
right Act  of  1891;  Ex  parte  Siebenhauer,  14  Nev.  368,  holding  the  word 
" solicitor,"  as  used  in  act  of  reincorporation  of  Virginia  City,  author- 
izes taxation  of  a  San  Francisco  merchant  soliciting  orders  in  Virginia 
City;  Vermont  L.  &  T.  Co.  v.  Whithed,  2  N.  D.  102,  49  N.  W.  323,  con- 
struing section  11  of  the  Act  of  1890  as  not  including  transactions  of 
building  and  loan  associations  with  any  parties  other  than  their  own 
stockholders;  Atlantic  &  Pacific  R.  Co.  v.  Mingus,  7  N.  M.  375,  376, 
34  Pac.  597,  holding  the  mortgage  act  of  1871,  by  declaring  the  right 
of  the  company  to  mortgage  its  property,  did  not  intend  to  extend  the 
time  for  completing  the  road. 

Where  act  of  1861  allowed  free  import  of  all  kinds  of  living  animals, 
birds,  singing  and  other,  and  land  and  water  fowls,  the  duty  imposed  by 
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act  of  1866  on  horses,  mules,  etc.,  "and  other  live,  animals*  did  not  affect 
birds  and  fowls. 

Approved  in  State  v.  Eldredge,  27  Utah,  488,  76  Pac.  341,  construing 
proviso  in  Const.,  art.  xiii,  §  11,  that  board  of  equalization  shall  ' '  also 
perform  such  other  duties  as  may  be  prescribed  by  law";  Jordan  Land 
Co.  v.  Freeborn,  149  Wis.  161,  135  N.  W.  752,  holding  corporation  was 
"adult  owner"  under  statute  relating  to  formation  of  drainage  dis- 
tricts; Arthur  v.  Lahey,  96  U.  S.  116,  24  L.  Ed.  767,  holding  "thread 
laces "  not  dutiable  as  "silk  laces "  under  act  of  1864;  Eureka  Con. 
Min.  Co.  v.  Richmond  Min.  Co.,  4  Sawy.  317,  Fed.  Cas.  4548,  holding 
the  acts  of  Congress  of  1866  and  1872  were  passed  to  protect  locations 
of  mines  and  lodes,  as  miners  understood  those  terms. 

Distinguished  in  Barber  v.  Schell,  107  U.  S.  622,  27  L.  Ed.  492,  2 
Sup.  Ct.  306,  holding  designations  of  articles  qualified  by  "cotton"  in 
act  of  1846  are  special  descriptions  of  quality  and  material,  not  duti- 
able as  " manufactures  wholly  of  cotton." 

Fowl  as  animal.    Note,  Ann.  Oas.  1915A,  1242. 

When  Congress  in  one  act  defines  a  word  so  as  to  limit  its  application, 
a  subsequent  act  cannot  enlarge  the  definition  without  language  showing 
express  intention. 

Approved  in  Rockefeller  v.  0  'Brien,  224  Fed.  546,  holding  tax  statute 
must  be  construed  strictly  in  favor  of  citizen  as  part  of  tax  system  of 
State;  United  States  v.  Quong  Lee  &  Co.,  173  Fed.  822,  holding  em- 
broidered fans  subject  to  duty  under  proviso  for  duty  on  "fans  of  all 
kinds"  and  not  under  proviso  for  "embroidered  wearing  apparel  or 
other  articles";  Debitulia  v.  Lehigh  &  Wilkesbarre  Coal  Co.,  174  Fed. 
890,  holding  "widow,"  as  used  in  statute  giving  right  of  action  for 
death,  did  not  give  such  right  to  nonresident  alien  widow,  where  stat- 
ute construed  in  connection  with  prior  statute;  Hervieu  v.  J.  S.  Ogilvic 
Pub.  Co.,  169  Fed.  982,  holding  where  dramatic  compositions  were 
enumerated  in  body  of  section  of  copyright  statute  separately  from 
books  and  not  enumerated  in  proviso  relating  to  books,  they  were  not 
subject  to  proviso  though  printed  in  book  form ;  United  States  v.  Boden, 
133  Fed.  840,  canned  pineapples  containing  sugar  for  flavoring  only  are 
liable  for  lower  rate  provided  for  by  paragraph  263  of  Act  of  1897; 
Brennan  v.  United  States,  129  Fed.  838,  pickled  limes  are  dutiable 
under  paragraph  266  of  Tariff  Act  of  1897,  and  not  free  under 
par.  559;  Movius  v.  Arthur,  95  U.  S.  147,  24  L.  Ed.  421,  holding  pre- 
vious duty  on  patent  leather  not  altered  by  subsequent  general  tariff  on 
"skins,  dressed  and  finished  not  herein  otherwise  provided 'for";  Ar- 
thur v.  Morrison,  96  U.  S.  Ill,  24  L.  Ed.  765,  holding  "crape  veils" 
not  dutiable  as  "silk  veils,"  term  being  specific  in  meaning;  Arthur 
v.  Lahey,  96  U.  S.  113,  24  L.  Ed.  766,  holding  "thread  laces"  not  duti- 


549  REICHE  v.  SMYTHE.  13  Wall.  162-135 

able  as  "silk  laces";  Arthur  v.  Stephani,  96  U.  S.  127,  84  L.  Ed.  772, 
holding  "chocolate"  not  dutiable  as  "confectionary,"  articles  specifi- 
cally described  in  tariff  not  to  be  taxed  under  general  description  which 
may  include  them ;  United  States  v.  Central  Pac.  R.  Co.,  118  U.  S.  240, 
80  L.  Ed.  175,  6  Sup.  Ct.  1040,  holding  the  construction  given  by  the 
court  to  act  of  July  1,  1862,  must  govern  that  of  act  of  May  7,  1878, 
where  same  words  were  used  as  to  application  of  compensation  for 
services  rendered  for  the  government;  Seeberger  v.  Cahn,  137  U.  S.  98, 
34  L.  Ed.  600,  11  Sup.  Ct.  29,  holding  that  goods  technically  known  as 
"worsteds"  not  dutiable  as  "manufactures  of  wool";  Bogle  v.  Magone, 
152  U.  S.  626,  38  L.  Ed.  575,  14  Sup.  Ct.  720,  under  act  of  1883,  holding 
any  article  coming  within  two  or  more  of  the  descriptions  in  the  clause 
as  to  sauces  must  be  assigned  to  the  earlier  one ;  United  States  v.  Ameri- 
can Bell  Telephone  Co.,  159  U.  S.  550,  40  L.  Ed.  256,  16  Sup.  Ct.  70, 
holding  appellate  jurisdiction  of  Supreme  Court  over  judgment  of  Cir- 
cuit Court  of  Appeals  in  suit  to  cancel  a  patent  not  narrowed  by  the  act 
of  March  3,  1891 ;  Chung  Yune  v.  Kelly,  8  Sawy.  420,  14  Fed.  643,  a 
designation  of  an  article  eo  nomine  must  prevail  over  a  general  descrip- 
tion, tapioca  not  dutiable  as  starch,  though  usable  as  such;  Swayne  v. 
Hager,  13  Sawy.  621,  37  Fed.  783,  Chinese  shoes  not  dutiable  as  ready- 
made  clothing  or  wearing  apparel,  a  definition  adopted  and  acted  upon 
for  a  long  time,  not  to  be  regarded  as  changed  by  a  subsequent  act  of 
Congress,  unless  intention  to  change  is  clear;  Faxon  v.  Russell.  8  Fed. 
Cas.  1111,  holding  that  an  india-rubber  webbing,  falling  within  the 
description  of  articles  in  section  8  of  the  Revenue  Act  of  1862,  was 
excluded  from  operation  of  section  10  of  same  act ;  Tong  Duck  Chung  v. 
Kelly,  24  Fed.  Cas.  47,  holding  that  Revised  Statutes,  section  2504,  does 
not  affect  sago,  which  is  exempt  under  Revised  Statutes,  section  2505; 
Murphy  v.  United  States,  68  Fed.  910,  holding  that  "worsted  dress 
goods"  under  act  of  1894  are  still  distinguished  from  and  not  dutiable 
as  "manufactures  of  wool,"  as  under  the  earlier  tariff  acts;  United 
States  v.  Gunther,  71  Fed.  500,  18  C.  C.  A.  219,  holding  that  a  single 
old  picture,  in  carved  frame,  was  not  free  from  duty  as  part  of  a  col- 
lection of  antiquities ;  In  re  Southern  Pac.  Co.,  82  Fed.  313,  holding  "creo- 
sote" not  liable  to  duty  as  a  "distilled  oil,"  but  is  free  as  a  "product 
of  coal  tar";  Wise  v.  Chew  Hing  Lung,  83  Fed.  165,  27  C.  C.  A.  494, 
holding  that  tapioca  flour  was  under  the  act  of  1890,  liable  to  duty  as 
starch,  for  which  it  was  proved  to  be  principally  used;  South  Park 
Commrs.  v.  First  Nat.  Bank,  177  111.  241,  52  N.  E.  367,  determining  the 
expression  "corporate  authorities  of  any  such  town"  in  act  of  June  17, 
1895,  as  meaning  the  regular  corporate  authorities,  not  the  park  com- 
missioners; Cortesy  v.  Territory,  6  N.  M.  690,  19  L.  R.  A.  351,  30  Pac. 
949,  holding  amendment  of  section  933  of  Penal  Code,  imposing  penalty 


i 

*  A 


•      \ 


■  > 
r 


i 


:  ' 


,;*! 

J 


<i 


«: 


13  Wall.  166-182        NOTES  ON  U.  S.  REPORTS. 


550 


on  Sunday  labor,  included  persons  selling  liquors,  as  provided  by  former 
act ;  Cortesy  v.  Territory,  7  N.  M.  91,  19  L.  R.  A.  354,  32  Pac.  505,  to 
same  effect ;  Arthur  v.  Lahey,  96  U.  S.  115,  24  L.  Ed.  767  and  Maddock  v. 
Magone,  152  U.  S.  372,  38  L.  Ed.  483,  14  Sup.  Ct.  589,  both  arguendo. 

13  WaU.  166-182,  20  L.  Ed.  557,  PUMPELLY  V.  GREEN  BAY  00. 

Plea  that  a  river  dam  was  not  higher  than  a  statute  authorized,  pleads 
a  conclusion  of  law,  and  is  bad. 

Approved  in  Dairfe  v.  Cochiti'  Reduction  &  Improvement  Co.,  13  N.  M. 
17,  18,  79  Pac.  298,  299,  allegation  that  bonds  fell  due  by  reason   of 
failure  to  pay  interest  held  to  be  conclusion  of  law;  Hopper  v.  Coving- 
ton, 118  U.  S.  151,  30  L.  Ed.  193,  6  Sup.  Ct.  1027,  holding  averment  that 
bonds  were  executed  pursuant  to  laws  of  State  defective;  Chicago  etc. 
R.  Co.  v.  Sturgis,  44  Mich.  540,  7  N.  W.  213,  holding  where  the  title  to 
sue  is  statutory  and  depends  on  special  construction  of  facts,  the  dec- 
laration must  aver  the  existence  of  the  facts;  Arimond  v.  Green  Bay 
etc.  Canal  Co.,  31  Wis.  331,  following  the  rule  of  principal  case  against 
same  company;  also  s.  c,  in  35  Wis.  47,  to  same  effect;  State  v.  City 
of  Eau  Claire,  40  Wis.  543,  refusing  to  enjoin  construction  of  a  river 
dam,  because  the  enabling  act  did  not  provide  for  compensating  owners 
of  overflowed  lands,  in  the  absence  of  an  averment  that  any  lands  would 
be  overflowed;  dissenting  opinion  in  Eisenbach  v.  Hatfield,  2  Wash.  265, 
12  L.  R.  A.  645,  26  Pac.  547,  arguendo. 

Right  to  take  private  property  for  public  use  reaches  back  of  all  con- 
stitutional provisions,  and  the  right  to  compensation  for  property  so  taken 
is  incident  to  the  exercise  of  that  power;  the  powers  exist  as  parts  of  one 
principle. 

Approved  in  Idaho- Western  Ry.  Co.  v.  Columbia  Conference  etc., 
20  Idaho,  580,  38  L.  R.  A.  (N.  S.)  497,  119  Pac.  64,  holding  compensa- 
tion for  land  condemned  must  be  determined  by  considering  same  ele- 
ments vendor  and  purchaser  would  consider;  St.  James  etc.  M.  E. 
Church  v.  Baltimore  etc.  R.  Co.,  114  Md.  447,  79  Atl.  37,  holding  unused 
portion  of  cemetery  could  be  condemned  for  railroad  use;  Mansfield  v. 
Balliett,  65  Ohio  St.  461,  63  N.  E.  89,  holding  city  liable  for  damage 
caused  to  riparian  owner  by  discharging  sewage  into  natural  water- 
course ;  Pickens  v.  Coal  River  Boom  &  T.  Co.,  66  W.  Va.  14,  24  L.  R.  Au 
(N.  S.)  354,  65  S.  E.  86,  holding  State  charter  of  corporation  to  do 
work  which  without  charter  would  be  public  nuisance  absolves  it  from 
liability  therefor,  but  not  from  action  by  individual  suffering  damage 
therefrom;  Stolze  v.  Milwaukee  etc.  R.  R.  Co.,  104  Wis.  55,  80  N.  W. 
70,  holding  no  rights  acquired  to  land  condemned  for  railroad  until 
assessed  damages  paid  or  provided  for;  dissenting  opinion  in  Chicago 
etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  598,  50  L.  Ed.  611,  26  Sup.  Ct.  341, 


551  PUMPELLY  v.  GREEN  BAY  CO.    13  Wall.  166-182 

majority  holding  imposition  on  railroad  of  entire  cost  of  removing  and 
rebuilding  of  bridge  made  necessary  by  widening  of  channel  by  author- 
ized officials  not  a  "taking";  Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  324,  37  L.  Ed.  467,  13  Sup.  Ct.  625,  holding  the  compensation 
to  which  company  entitled  for  taking  of  a  lock  and  dam  must  include 
value  of  the  franchise  to  take  tolls,  as  well  as  the  actual  property,  and 
the  court  was  not  bound  by  the  enabling  act;  Chicago  etc.  R.  Co.  v. 
Chicage,  166  U.  S.  238,  41  L.  Ed.  985,  17  Sup.  Ct.  585,  holding  that  a 
judgment  of  State  court,  awarding  one  dollar  as  compensation  for 
opening  a  street  across  land  used  for  railroad  purposes,  within  city 
limits,  could  not  be  reviewed,  as  to  amount;  Chattanooga  etc.  R.  Co.  v. 
Felton,  69  Fed.  278,  holding  a  railway  receiver  had  no  right  of  eminent 
domain  to  forcibly  construct  a  cross-over  track  across  the  road  of  an- 
other company  to  reach  a  private  manufactory;  Reardon  v.  San  Fran- 
cisco, 66  Cal.  502,  56  Am,  Rep.  113,  6  Pac.  323,  holding  property  owner 
would  be  entitled  to  compensation,  independent  of  statute,  for  damages 
caused  by  deposit  of  earth  on  it  in  grading  a  street,  causing  destruction 
of  garden;  Baltimore  etc.  Turnpike  Road  v.  Baltimore  etc.  R.  Co.,  81 
Md.  256,  31  Atl.  855,  holding  that  an  electric  railway  company  had 
power  to  take  a  road  of  the  turnpike  company  and  road  and  track  of 
an  existing  horse-car  line  for  construction  of  its  road  under -its  con- 
stitutional charter  from  the  legislature;  Opinion  of  the  Justices,  66 
N.  H.  631,  33  Atl.  1077,  holding  the  State's  power  of  eminent  domain 
extends  to  a  railroad,  but  it  cannot  be  purchased  for  less  than  its 
value,  without  owner's  consent;  McCullough  v.  Brown,  41  S.  C.  237, 
23  L.  R.  A.  418,  19  S.  £.  469,  holding  that  the  ' '  dispensary  act ' '  was 
not  a  statute  of  prohibition,  but  for  raising  revenue,  and  valid;  dis- 
senting opinion  in  Orr  v.  Quimby,  54  N.  H.  646,  arguendo. 

Distinguished  in  People  v.  Eberle,  167  Mich.  485,  133  N.  W.  522,  hold- 
ing will  as  to  damages  did  not  apply  where  injury  resulted  from  exer- 
cise of  police  power  in  promotion  of  public  welfare. 

Eminent  domain,  compensation.    Note,  7  Am.  Dec.  534. 

Government  cannot,  by  abstaining  from  absolute  conversion  of  prop- 
erty, inflict  Irreparable  and  permanent  injury  on  it  without  making  com- 
pensation under  a  plea  that  it  is  not  "taken"  for  the  public  use. 

Approved  in  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  514,  hold- 
ing police  power  of  State  did  not, extend  to  passage  of  laws  which  vio- 
late fundamental  rights  secured  by  Federal  Constitution;  Kansas  Nat- 
ural Gas  Co.  v.  Haskell,  172  Fed.  566,  holding  statute  prohibiting  con- 
ducting of  natural  gas  from  State  void  as  to  owners  of  gas- wells  as 
taking  of  private  property  without  compensation ;  Moore  v.  New  Orleans 
W.  W.  Co.,  114  Fed.  382,  denying  drainage  commission  right  to  remove 
and  interfere  with  water  company's  pipes  and  mains  without  adequate 
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compensation ;  Dana  v.  Bock  Creek  Ry.  Co.,  7  App.  D.  C.  494,  496,  hold- 
ing railroad  changing  grade  of  street  liable  for  injury  to  abutting  owner 
for  injury  to  mode  of  access;  District  of  Columbia  v.  Prospect  Hill 
Cemetery,  5  App.  D.  C.  514,  holding  public  authorities  seeking  to  acquire 
land  by  condemnation,  could  not  withdraw  from  inquisition  and  judg- 
ment thereon  because  dissatisfied  with  price  fixed,  and  seek  by  other 
means  to  procure  smaller  valuation;  Sanitary  District  v.  Chicago  etc. 
R.  Co.,  267  HI.  256,  108  N.  E.  314,  holding  statute  requiring  railroad  to 
construct  bridges  over  watercourses  did  not  apply  where  unitary  dis- 
trict channel  was  constructed  across  right  of  way  atfer  road  was  hii'lt; 
Litchfield  v.  Bond,  186  N.  T.  81,  78  N.  E.  724,  holding  making  of  slash 
through  privately  owned  forest  by  public  survey  constituted  trespass  for 
which  officers  were  liable;  Markwardt  v.  City  of  Guthrie,  18  Okl.  44, 
11  Ann.  Cas.  581,  9  L.  B.  A.  (N.  S.)  1150,  90  Pac.  30,  holding  city  liablo 
for  nuisance  caused  by  discharge  of  sewage  into  stream ;  Barron  v.  Mem- 
phis, 113  Tenn.  92,  106  Am.  St.  Bep.  810,  80  S.  W.  833,  where  city  en- 
larged bridge  pier  and  thereby  diverted  eurr'-nt  so  that  water  over- 
flowed land  and  eroded  it,  there  was  a  "taking";  State  v.  Bancroft, 
148  Wis.  146,  38  L.  R,  A.  (N.  8.)  526,  134  N.  W.  338,  holding  where 
riparian  rights  taken  by  State  in  course  of-river  improvement,  owner 
was  entitled  to  compensation;  Sanborn  v.  Village  of  Enosburg  Falls, 
87  Vt.  484,  89  Atl.  748,  holding  municipality  liable  for  injury  to  adja- 
cent property  by  obstructing  natural  watercourse  while  improving 
streets ;  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  26,  28  L.  Ed.  895,  5  Sup. 
Ct.  448,  sustaining  validity  of  State  law  authorizing  riparian  owners  to 
construct  milldams  on  paying  compensation  to  owners  of  lands  flooded 
thereby;  Pennsylvania  R.  Co.  v.  Miller,  132  U.  S.  83,  33  L.  Ed.  272,  10 
Sup.  Ct.  37,  and  Pennsylvania  B.  B.  v.  Duncan,  129  Pa.  St.  199,  both 
holding  that  there  was  no  contract  between  State  and  company  to  pre- 
vent adoption  of  amendment  to  Constitution,  making  the  company  liablo 
to  consequential  damages  from  construction  of  road ;  United  States  v. 
Alexander,  148  U.  S.  187,  37  L.  Ed.  416,  13  Sup.  Ct.  529,  holding  the 
drainage  and  permanent  destruction  of  a  well  by  construction  of  a  tun- 
nel for  an  aqueduct  entitled  owner  to  compensation  (but  this  under  22 
Stat.  168);  Hollingsworth  v.  Parish  of  Tensas,  4  Woods,  288,  289,  17 
Fed.  115,  holding  State  has  no  such  easement  over  riparian  lands  as  to 
enable  it  to  take  the  land  for  construction  of  a  levee  without  making 
compensation ;  Douglass  v.  Leavenworth,  6  Kan.  App.  99,  49  Pac.  677,  . 
holding  individual  may  sue  to  abate  public  nuisance;  Weaver  v.  Missis- 
sippi etc.  Boom  Co.,  28  Minn.  539,  11  N.  W.  115,  holding  the  company 
liable  for  damage  from  diversion  of  course  of  stream,  causing  deposit 
of  earth  on  riparian  land  and  erosion  of  bank;  Meyers  v.  City  of  St. 
Louis,  8  Mo.  App.  275,  holding  that  the  building  of  a  dike  in  the  river, 
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by  which  its  stream  was  diverted  from  a  lot  which  derived  its  value 
from  a  waterfront,  was  an  act  entitling  the  owner  to  compensation; 
Trenton  Water  Co.  v.  Raff,  36  N.  J.  L.  343,  holding  legislature  cannot 
authorize  erection  of  a  dam  which,  by  causing  a  back  water,  perma- 
nently injures  .land  without  liability  to  make  compensation;  Robert  v. 
Sadler,  104  N.  Y.  232,  58  Am.  Rep.  499, 10  N.  E.  429,  holding  a  city  hav- 
ing accepted  an  easement  for  a  public  street  cannot  remove  more  soil 
than  is  necesssary  to  bring  it  to  proper  grade;  Staton  v.  Norfolk  etc. 
R.  Co.,  Ill  N.  C.  284,  17  L.  R.  A.  843,  16  S.  E.  183,  holding  legislative 
authority  to  construct  a  railroad  did  not  entitle  it  to  flood  land  with- 
out making  compensation ;  had  it  purported  to  do  so,  it  would  be  uncon- 
stitutional; Chattanooga  v.  Dowling,  101  Tenn.  345,  47  S.  W.  700,  a 
municipality  in  constructing  a  public  sewer  cannot  suffer  sewage  to  be 
discharged  on  private  land  through  incompleteness  of  sewer  without 
making  compensation;  Gulf,  Colorado  &  Santa  Fe  R.  Co.  v.  Eddins,  60 
Tex.  663,  holding  where,  by  the  construction  of  a  steam  railroad  on  a 
public  street,  special  damage  was  caused  to  a  lot  owner,  an  action  for 
damages  will  lie;  Janesville  v.  Carpenter,  77  Wis.  301,  20  Am.  St.  Rep. 
133,  8  L.  R.  A.  818,  46  N.  W.  132,  holding  a  statute  prohibiting  a  ripa- 
rian owner  from  driving  piles  in  river-bed  without  providing  for  com- 
pensation is  unconstitutional;  dissenting  opinion  in  Munn  v.  Illinois, 
94  U.  S.  144,  24  L.  Ed.  90,  majority  holding  that  statute  of  Illinois,  regu- 
lating public  warehouses  and  the  charges  for  warehousing  and  inspec- 
tion of  grain,  is  not  in  conflict  with  the  Federal  Constitution ;  dissenting 
opinion  in  Watuppa  Reservoir  Co.  v.  Fall  River,  147  Mass.  561,  1 
L.  R.  A.  470,  18  N.  E.  474,  majority  holding  that  the  legislature,  under 
act  of  1847,  could  appropriate  the  waters  of  great  ponds  for  domestic, 
municipal  or  public  uses  without  compensating  riparian  proprietors ;  dis- 
senting opinion  in  State  v.  City  of  Hamilton,  47  Ohio  St.  86,  23  N.  E. 
943,  majority  holding  that  a  chartered  gas  company  had  no  exclusive 
right  to  supply  the  city  which  would  prevent  the  city  erecting  its  own 
gasworks  without  compensation;  Western  Union  Tel.  Co.  v.  Williams, 
86  Va.  705,  19  Am.  St.  Rep.  915,  8  L.  R.  A.  48S,  11  S.  E.  109,  holding 
statute  authorizing  the  erection  of  telegraph  poles  along  a  public  road 
without  providing  for  compensation  to  land  owners  unconstitutional; 
Hodges  v.  Seaboard  etc.  R.  Co.,  88  Va.  654,  14  S.  E.  381,  holding  the 
occupation  of  a  street  by  a  railroad  company  imposes  an  additional 
servitude  on  abutting  owners  owning  the  fee  of  road,  for  which  they 
must  be  compensated;  Town  of  Nahant  v.  United  States,  136  Fed.  285, 
69  L.  R.  A.  723,  70  C.  C.  A.  641,  arguendo. 

Distinguished  in  Richardson  v.  United  States,  100  Fed.  717,  holding 
damage  to  riparian  owners  due  to  improvements  on  navigable  streams 
not  recoverable  in  Court  of  Claims ;  Grand  Rapids  etc.  Ry.  Co.  v.  Village 
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of  Morley,  166  Mich.  82,  131  N.  W.  141,  holding  village  using  dam  as 
right  of  way  and  paying  owner  therefor  not  liable  for  flood  damages 
caused  by  dam ;  Price  y.  United  States,!  174  U.  S.  377,  43  L.  Ed.  1013,  19 
Sup.  Ct.  767,  holding  an  owner  of  property  stolen  by  an  Indian  tribe 
not  entitled  to  compensation  by  United  States  for  consequential  damage 
to  other  property  not  stolen,  unless  so  provided  by  act  of  Congress. 

What  constitutes  damage  for  public  use  for  which  compensation 
must  be  made.    Note,  4  Am.  St.  Rep.  400. 

Meaning  of  the  word  "damaged"  in  the  constitutional  guaranty 
that  private  property  shall  not  be  taken  or  damaged  for  public 
use  without  just  compensation.  Note,  109  Am.  St.  Rep.  905,  906, 
916; 

Distinction  between  taking  or  damaging  property  and  consequential 
injuries.     Note,  47  L.  R.  A.  (N.  S.)  465,  466. 

Where  real  estate  Is  actually  invaded  by  superinduced  additions  of 
water,  earth,  sand  or  other  material,  or  by  having  any  artificial  strubture 
placed  on  it  so  as  to  effectually  destroy  or  impair  its  usefulness,  it  is  a- 
'taking,"  within  the  meaning  of  the  Constitution. 

Approved  in  Peabody  v.  United  States,  231  U.  S.  538,  58  L.  Ed.  353,  34 
Sup.  Ct.  159,  holding  subjection  of  land  to  burden  of  governmental  use 
by  constantly  firing  heavy  guns  over  it  in  time  of  peace  would  amount  to 
taking  of  property;  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S. 
647,  35  L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  896,  31  Sup.  Ct.  654,  holding  col- 
lege corporation  liable  for  taking  land  when  by  erecting  dikes  it  caused 
plaintiff's  land  to  be  washed  away ;  United  States  v.  Grizzard,  219  U.  S. 
182,  55  L.  Ed.  165,  31  Sup.  Ct.  162,  holding  permanent  flooding  of  land 
was  taking;  Manigault  v.  Springs,  199  U.  S.  484,  50  L.  Ed.  280,  26  Sup. 
Ct.  127,  flooding  of  lands  consequent  on  erection  of  dam  under  statutory 
authority  is  not  "taking"  where  flooding  can  be  prevented  by  raising 
height  of  dikes;  United  States  v.  Lynah,  188  U.  S.  469,  472,  47  L.  Ed. 
548,  549,  23  Sup.  Ct.  356,  358,  holding  United  States  liable  for  compensa- 
tion where  land  totally  flooded  by  erection  of  dams  and  other  public 
works;  Cartwright  v.  Southern  Pac.  Co.,  206  Fed.  235,  holding  where 
direct  result  of  dikes  was  caused  by  washing  away  of  plaintiff's  soil,  suit 
was  in  nature  of  trespass,  within  meaning  of  statute  of  limitations; 
Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed.  499,  holding 
where  effect  of  widening  navigable  channel  was  to  destroy  private  piers 
built  as  aid  to  commerce  under  law  of  State  result  was  taking  of  prop- 
erty ;  Lyle  v.  National  Home,  170  Fed.  844,  considering  but  not  deciding 
whether  diversion  of  water  from  plaintiff's  property  with  consequential 
damages  thereto  could  be  taking;  Meriwether  v.  Board  of  Directors  of 
St.  Francis  Levee  District,  165  Fed.  320,  91  C.  C.  A.  285,  holding  owner 
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of  land  injured  by  overflow  resulting  from  construction  of  levee  had  full 
remedy  at  law  for  damages;  In  re  Marshall,  102  Fed.  325,  holding  county 
ordinance  prohibiting  use  of  magazine  shotgun  to  kill  game  takes  away 
property  in  gun ;  Wright  v.  Austin,  143  Cal.  242,  101  Am,  St.  Rep.  97, 
65  L.  R.  A.  649,  76  Pac.  1025,  county  cannot  bore  wells  in  highway  and 
use  subterranean  water  for  sprinkling  it;  Gibbs  v.  Tally,  133  Cal.  376, 
65  Pac.  972,  declaring  statute  requiring  building  contract  accompanied 
by  bond,  and  providing  penalty  for  failure  thereof,  unreasonable  restric- 
tion upon  property ;  Philadelphia  etc.  R.  Co.  v.  Karr,  38  App.  D.  C.  207, 
holding,  where  real  property  was  injured  by  construction  of  tunnel 
under  adjacent  street,  in  action  for  injury  brought  after  completion  of 
work  owner  must  recover  for  all  injuries  sustained;  New  York  Con- 
tinental etc.  Filtration  Co.  v.  Wynkoop,  29  App.  D.  C.  602,  11  L.  R.  A. 
(N.  8.)  642,  holding  adjacent  owner  could  recover  for  injuries  caused  by 
operation  of  machinery,  constituting  nuisance,  used  in  constructing  tunnel 
under  authority  of  statute;  District  of  Columbia  v.  Hutchinson,  1  App. 
D.  0.  410,  holding  where  private  property  was  taken  in  construction  of 
public  work  owner  could  recover  in  trespass;  Gaylord  v.  Sanitary  Dis- 
trict, 204  111.  584,  68  N.  E.  524,  holding  statute  authorizing  condemna- 
tion of  private  property  for  purposes  of  public  mills,  other  than  public 
prist-mills,  void ;  Chicago  v.  Jackson,  196  111.  503,  63  N.  E.  1016,  1135, 
holding  city  liable  for  changing  street  grade  by  which  ingress  and  egress 
from  private  property  obstructed;  School  Corporation  v.  Heiney,  178 
Ind.  8,  Ann.  Cas.  1915B,  1136,  43  L.  R.  A.  (N.  S.)  1023,  98  N.  E.  630, 
holding  to  prohibit  school  corporation  from  constructing  new  building  on 
old  site,  when  failure  to  so  use  site  would  cause  reversal  to  grantor,  was 
taking;  Northern  Cent.  Ry.  Co.  v.  Goldenburg  &  Kelley,  122  Md.  243,  80 
Atl.  604,  holding  continuous  discharge  of  stream  from  railroad  round- 
house on  adjoining  property  was  a  taking;  Baltimore  etc.  R.  R.  Co.  v. 
Sattler,  100  Md.  329,  59  Atl.  658,  owner  of  property  injured  by  smoke 
and  vibration  of  passing  trains  may  recover  without  proof  of  negligence 
by  railroad;  De  Lauder  v.  County  Commrs.  of  Baltimore  Co.,  94  Md.  8, 
50  Atl.  429,  holding  municipality  liable  for  damages  caused  by  change  in 
road,  rendering  enjoyment  of  easement  over  adjoining  land  impossible; 
Guest  v.  Church  Hill,  90  Md.  694,  45  Atl.  884,  holding  municipality  liable 
for  damage  done  to  land  abutting  street  by  diverting  surface  water  from 
natural  flow;  State  v.  Associated  Press,  159  Mo.  443,  60  S.  W.  100,  re- 
fusing to  interfere  with  the  business  of  gathering  and  distributing  news 
by  compelling  associated  press  to  enter  into  certain  contracts ;  Barger  v. 
Hickory,  130  N.  C.  553,  41  S.  E.  709,  holding  aldermen,  not  city,  liable 
for  damages  caused  by  putting  in  sewer,  act  ultra  vires ;  Joyce  v.  Barron, 
Treas.,  67  Ohio  St.  271,  enjoining  assessment  of  abutting  property  where 
city  failed  to  give  owner  thereof  statutory  notice  of  improvement ;  Cai- 
len  v.  Columbus  Edison  Electric  Light  Co.,  66  Ohio  St.  177,  64  N.  E.  144, 
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holding  placing  by  private  lighting  company  of  poles,  and  stringing 
thereon  lines  and  cables,  a  "taking"  of  property  of  abutting  owner ;  Fos- 
ter Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co.,  20  Okl.  591,  30  L.  R.  A. 
(N.  S.)  231,  95  Pac.  227,  holding  abutting  owner  whose  means  of  access 
to  his  property  had  been  cut  off  by  building  railroad  on  street  could  re- 
cover damages;  White  v.  Pennsylvania  R.  Co.,  229  Pa.  483,  38  L.  R.  A. 
(N.  S.)  1040,  78  Atl.  1036,  holding  flooding  of  lands  caused  by  erection 
of  railroad  bridge  under  State  authority  was  taking;  Matheny  v.  Aiken, 
68  S.  C.  177,  47  S.  E.  61,  owner  of  land  outside  city  whose  property  is 
damaged  by  sewage  emptying  into  stream  is  limited  to  statutory  action 
for  compensation,  and  cannot  sue  city  to  abate  nuisance;  Stockdale  v. 
Rio  Grande  etc.  Ry.  Co.,  28  Utah,  212,  77  Pac.  852,  applying  rule  where 
switch-track  erected  on  adjoining  lands  caused  loss  and  inconvenience; 
Doty  v.  Village  of  Johnson,  84  Vt.  20,  77  Atl.  «68,  holding  overflow  of 
land  caused  by  village  raising  dam  used  for  light  plant  was  taking;  Wen- 
del  v.  Spokane  Co.,  27  Wash.  126,  91  Am.  St.  Rep.  828,  67  Pac.  578,  hold- 
ing county  laying  out  road,  damaging  land  in  possession  of  en  try  man, 
liable;  Lovett  v.  West  Virginia  Central  Gas  Co.,  65  W.  Va.  743,  24 
L.  R.  A.  (N.  S.)  230,  65  S.  E.  198,  holding  laying  of  gas-pipe  lines  in 
soil  without  consent  of  owner  was  taking  of  lands;  Tracewell  v.  Wood 
County  Court,  58  W.  Va.  290,  52  S.  E.  188,  where  municipal  corporation 
by  drainage  ditch  made  along  road  collects  surface  water  and  casts  it 
on  land,  it  is  liable  for  damage  caused  thereby;  Lathrop  v.  Racine,  119 
Wis.  473,  97  N.  W.  196,  Racine  charter  provisions  requiring  land  owners 
along  river  to  build  docks  void  as  not  providing  for  determination  of 
special  benefits;  dissenting  opinion  in  Louisville  etc.  R.  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  151,  53  L.  Ed.  449,  29  Sup.  Ct.  246,  major- 
ity holding  void  in  entirety  provision  in  Constitution  that  carrier  must 
deliver  cars  to  connecting  carrier  without  adequate  protection  for  return, 
or  compensation  for  use  as  taking  of  property  without  due  process  of 
law;  dissenting  opinion  in  Pennsylvania  Co.  v.  United  States,  214  Fed. 
455,  majority  holding  right  to  use  tracks  and  terminal  facilities  of  an- 
other railroad  was  not  taking  of  property,  but  was  right  to  equal  facil- 
ities without  discrimination  under  Interstate  Commerce  Act;  Montana 
Co.  v.  St.  Louis  Mining  etc.  Co.,  152  U.  S.  169,  38  L.  Ed.  400,  14  Sup.  Ct. 
508,  holding  that  entry  on  mining  land  by  commissioners  for  purposes  of 
survey  by  authority  of  statute  is  not  a  "taking"  and  the  enabling  statute 
is  valid;  Woodruff  v.  North  Bloomfield  G.  M.  Co.  (The  Mining  Debris 
Case),  9  Sawy.  508, 18  Fed.  783,  holding  that  the  destruction  of  riparian 
farms  by  deposit  of  debris  from  hydraulic  mining  was  special  injury 
arising  out  of  a  public  nuisance,  for  which  owners  were  entitled  to  claim 
compensation ;  Hollingsworth  v.  Parish  of  Tensas,  4  Woods,  288,  17  Fed. 
115,  holding  the  construction  of  a  levee,  by  which  riparian  property  was 
permanently  damaged,  was  a  taking,  for  which  owner  should  be  compen- 
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ttfed;  RntB  v.  City  of  St.  Louis,  3  McCrary,  265,  10  Fed.  341,  holding 
that  on  proof  of  no  damage  arising  from  construction  of  a  dike  in  Mis- 
sissippi River  the  riparian  owner  was  not  entitled  to  compensation;  t 
State  v.  Walruff,  26  Fed.  196,  holding  that  the  Kansas  liquor  law  of 
1881,  by  which  the  owner  of  an  existing  brewery  was  prohibited  from 
making  beer,  constituted  a  "taking"  of  the  property  for  public  uses; 
Payne  v.  Kansas  etc.  R.  Co.,  46  Fed.  556,  holding  that  the  use  of  a  rail* 
way  right  of  way  for  the  approaches  of  a  wagon  and  passenger  bridge 
wag  an  additional  "taking";  King  v.  United  States,  59  Fed.  12,  holding 
that  construction  by  government  of  a  river  dam  by  which  riparian  land 
had  been  covered  with  water  and  rendered  unfit  for  cultivation  was  a 
"taking"  for  public  purposes;  Central  Trust  Co.  v.  Hennen,  90  Fed.  597, 
33  C.  C.  A.  189,  holding  that  a  direct  permanent  injury  to  or  obstruction 
of  the  right  of  egress  and  ingress  by  -construction  of  a  railroad  over  a 
private  road  is  a  "taking"  requiring  compensation ;  Memphis  etc.  R.  Co. 
t.  Birmingham  etc.  R,  Co.,  96  Ala.  577,  18  L.  R.  A.  167,  11  South.  643, 
holding  the  crossing  of  one  railroad  by  another  is  a  "taking"  requiring 
compensation;  Conniff  v.  San  Francisco,  67  Cal.  47,  7  Pac.  44,  holding 
the  construction  of  an  embankment  in  paving  a  street,  closing  a  natural 
watercourse  and  permanently  flooding  adjoining  property,  waa  a  "tak- 
ing" of  the  property  of  another;  Tyler  v.  Tehama  Co.,  109  Cal.  623,  42 
Pac.  242,  holding  riparian  proprietor  entitled  to  compensation  for  dam- 
age caused  by  construction  of  a  new  county  bridge,  throwing  the  current 
of  a  stream  against  and  washing  away  his  property;  Denver  v.  Bayer, 
7  Colo.  120,  2  Pac.  10,  the  construction  of  an  ordinary  railroad  is  not 
an  improvement  of  a  street  for  public  benefit,  and  an  abutting  owner  is 
entitled  to  compensation  for  any  special  damage ;  Pensacola  etc.  R.  Co. 
v.  State,  25  Fla.  326,  3  L.  R.  A.  667,  5  South.  840,  holding  that  enforce- 
ment of  a  schedule  of  freight  and  passenger  rates  insufficient  to  pay 
working  expenses,  amounted  to  a  "taking"  of  the  company's  property; 
Rigney  v.  Chicago,  102  111.  72,  holding  city  liable  for  damages  to  adjoin- 
ing property  by  erecting  a  viaduct  cutting  off  access  to  street  except  by 
a  stairway,  causing  depreciation ;  Indianapolis  etc.  Gravel  Road  Co.  v. 
Belt  R.~Co.,  110  Ind.  12,  10  K.  E.  926,  holding  building  of  a  railroad 
across  a  gravel  road  would  be  a  "taking"  within  the  Constitution;  First 
National  Bank  v.  Sarlls,  129  Ind.  211,  28  Am.  St.  Rep.  193,  13  L.  It.  A. 
485,  28  N.  E.  437,  holding  a  section  of  a  tire  ordinance,  taking  from  prop- 
erty owners  the  power  of  repairing  wooden  buildings,  was  unconstitu- 
tional; Hendershott  v.  City  of  Ottumwa,  46  Iowa,  660,  26  Am.  Bop.  183, 
and  Broadwell  v.  Kansas,  75  Mo.  218,  42  Am.  Rep.  409,  both  holding  a 
city  cannot,  in  raising  a  street  grade,  deposit  earth  on  private  propertv 
without  making  compensation ;  Kemper  v.  Louisville,  14  Bush,  92,  hold- 
ing city  liable  for  damage  by  raising  grade  of  street  so  as  to  cause 
flooding  of  lots  with  water;  Baltimore  etc.  R.  Co.  v.  Reaney,  42  Md.  133, 
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holding  that  injury  to  property  caused  by  lawful  construction  of  a  tun- 
nel was  a  "taking"  requiring  compensation;  Baltimore  v.  Merryman,  86 
Md.  592,  39  Atl.  99,  holding  city  liable  for- flooding  and  destruction  of 
farm  land  from  erection  of  river  dam;  Miles  v.  Worcester,  154  Mass. 
513,  26  Am.  St.  Rep.  266,  13  L.  R.  A.  843,  28  N.  E.  677,  holding  city 
liable  for  encroachment  of  retaining  wall  on  adjoining  property  arising 
from  natural  causes;  Smith  v.  Richards,  155  Mass.  82,  28  N.  E.  1133, 
holding  that  on  sale,  with  warranty  of  title,  of  land  as.  a  fee,  in  which 
vendor  had  only  a  subordinate  right  of  occupation,  the  exercise  of  the 
superior  right  by  owner  of  the  fee  constituted  an  eviction,  giving  right 
to  sue  on  the  warranty;  Grand  Rapids  Booming  Co.  v.  Jarvis,  30  Mich. 
321,  324,  holding  the  flowing  of  riparian  lands  against  owner's  consent 
and  without  compensation  is  a  violation  of  Constitution;  Ashley  v.  Port 
Huron,  35  Mich.  301,  24  Am.  Rep.  536,  holding  city  liable  for  injuring 
house  by  cutting  a  sewer,  causing  flooding;  Edwards  v.  Allouez  Min.  Co., 
38  Mich.  49,  31  Am.  Rep.  302,  holding  a  purchaser  of  land  on  which  mill 
waste  was  deposited,  having  bought  for  speculation  after  mill  was  in 
operation,  entitled  to  damages  for  the  "taking"  but  not  to  injunction; 
Vanderlip  v.  City  of  Grand  Rapids,  73  Mich.  535,  16  Am.  St.  Rep.  607, 
3  L.  R.  A.  253,  41  N.  W.  682,  holding  that  grading  of  a  street,  raising  an 
embankment  in  front  of  a  lot  thirty  feet  high,  destroying  use  of  it,  was 
a  "taking"  which  would  be  enjoined;  Pearsall  v.  Supervisors,  74  Mich. 
562,  4  L.  R.  A.  194,  42  N.  W.  78,  annulling  proceedings  of  supervisors 
for  discontinuance  of  a  State  road  without  compensating  owner  of  an 
adjoining  farm;  Weaver  v.  Mississippi  etc.  Boom  Co.,  28  Minn.  540,  11 
N.  W.  116,  holding  the  deposit  of  logs  and  drift  on  land  of  riparian  pro- 
prietor, from  action  of  boom,  in  deflecting  stream,  was  a  taking;  Payne 
v.  Kansas  City  etc.  R.  Co.,  112  Mo.  19, 17  L.  R.  A.  631,  632,  20  S.  W.  325, 
holding  that  damage  to  farm  land  by  flooding,  incidentally  caused  by  a 
river  dam,  did  not  constitute  a  taking;  Meyers  v.  City  of  St.  Louis,  8 
Mo.  App.  274,  holding  the  destruction  of  a  riparian  right  by  the  erection 
of  a  dike  in  the  river  constituted  a  taking;  Fitzpatrick  v.  Montgomery, 
20  Mont.  189,  63  Am.  St.  Rep.  626,  50  Pac.  418,  holding  a  deposit  of 
tailings  from  a  placer  mine,  causing  substantial  destruction  of  land, 
was  "a  taking" ;  Eaton  v.  Boston  etc.  R.  Co.,  51  N.  H.  521,  12  Am.  Rep. 
163,  holding  a  railroad  company  liable  for  damages  from  flooding  of  land 
through  the  cutting  of  a  natural  bank  which  had  protected  the  land  from 
a  neighboring  river,  important  case;  Costigari  v.  Pennsylvania  etc.  R. 
Co.,  54  N.  J.  L.  240,  23  Atl.  812,  holding  an  adjoining  owner  entitled  to 
compensation  for  damage  to  house  caused  by  weight  of  railroad  embank- 
ment pressing  up  surface  of  land ;  Matter  of  Application  of  Peter  Jacobs, 
98  N.  Y.  106,  50  Am.  Rep.  640,  holding  statute  prohibiting  manufacture 
of  cigars  and  tobacco  in  tenement  houses  unconstitutional ;  Scriver  v. 
Smith,  100  N.  Y.  478,  53  Am.  Rep.  227,  3  N.  E.  677,  holding  that  the 


559 


PUMPELLY  v.  GREEN  BAY  CO.    13  Wall.  166-182 


flooding  of  riparian  land  by  the  exercise  of  a  paramount  easement  con- 
stituted a  breach  of  a  covenant  for  quiet  enjoyment  by  the  vendor  of 
the  land ;  Seif ert  v.  City  of  Brooklyn,  101  N.  Tft  145,  54  Am  Rep.  670, 
4  N.  E.  325,  holding  a  municipal  corporation  cannot  make  public  im- 
provements involving  appropriation  of  private  property  without  making 
compensation;  Garvey  v.  Long  Island  R.  Co.,  159  N.  Y.  329,  70  Am.  St. 
Rep.  552,  54  N.  E.  58,  holding  the  operation  of  a  turntable  in  rear  of  and 
close  to  a  house,  causing  a  continuing  trespass  which  must  necessarily 
result  in  substantial  damage,  would  be  permanently  enjoined  and  dam- 
ages awarded ;  White  v.  Norwestern  etc  R.  Co.,  113  N.  C.  620,  37  Am,  St. 
Rep.  647,  22  L.  R.  A.  631,  18  S.  E.  333,  holding  that  a  steam  railroad 
cannot  be  laid  in  a  public  street  without  consent  or  compensation  of 
abutting  owners;  Keating  v.  Cincinnati,  38  Ohio  St.  148,  43  Am.  Rep. 
423,  holding  that  where  a  cutting  made  in  grading  a  street  without  due 
skill  and  care,  caused  a  landslide,  damaging  land  not  adjoining  the  street, 
the  city  was  liable  for  damages,  both  to  the  land  and  buildings;  Inman 
v.  Tripp,  11  R.  I.  525,  23  Am.  Rep.  523,  holding  a  city  liable  for  con- 
sequential damage  from  changing  grade  of  street,  causing  surface  water 
to  flow  into  land  and  house  of  property  owner;  Gulf,  Colorado  and 
Santa  Fe  R.  Co.  v.  Eddins,  60  Tex.  662,  and  Gulf,  Colorado  &  S.  F.  R. 
Co.  v.  Fuller,  63  Tex.  470,  both  holding  an  abutting  owner  entitled  to 
compensation  for  construction  of  railroad  along  public  street  when  spe- 
cial damage  shown ;  Hamilton  Co.  v.  Garrett,  62  Tex.  606,  holding  an 
owner  is  entitled  to  compensation  for  value  of  land  taken  for  a  public 
road  not  merely  to  rent  for  the  part  appropriated;  Winn  v.  Village  of 
Rutland,  52  Vt.  495,  holding  the  flooding  of  land  with  sewage  so  as  to 
create  a  nuisance  and  permanently  impair  its  usefulness,  was  a  "taking" 
of  the  land ;  Smith  v.  City  Council  of  Alexandria,  33  Gratt.  213,  36  Am. 
Rep.  791,  holding  that  the  improvement  of  a  street  so  as  to  throw  back 
water  on  an  adjoining  lot  rendered  city  liable  if  by  proper  care  the  re- 
sult could  have  been  avoided;  Hodges  v.  Seaboard  etc.  R.  Co.,  88  Va. 
670,  holding  that  the  establishment  of  a  railroad  on  a  public  street,  im- 
posing an  additional  servitude  on  the  owners,  is  a  "taking";  Stearns  v. 
Richmond,  88  Va.  995,  998,  29  Am.  St.  Rep.  760,  762,  14  S.  E.  848,  849, 
holding  the  damage  from  excavating  a  public  street,  causing  landslides, 
was  a  taking  of  the  land  and  buildings  damaged;  Parke  v.  City  of 
Seattle,  5  Wash.  8,  34  Am,  St.  Rep.  844,  20  L.  R.  A.  70,  31  Pac.  312,  to 
same  effect;  Johnson  v.  Parkersburg,  16  W.  Va.  416,  422,  37  Am.  Rep. 
779,  785,  holding  that  if  a  municipal  corporation  in  changing  grade  of  a 
street  caused  permanent  damage  to  adjoining  property  without  making 
compensation  it  violated  the  bill  of  rights;  Jones  v.  United  States,  48 
"Wis.  404,  412,  4  N.  W.  519,  526,  adopting  rule  in  similar  case  relating  to 
same  river  improvement  as  principal  case;  Velte  v.  United  States,  76 
"Wis.  284,  45  N.  W.  120,  holding  when  lands  are  permanently  destroyed 
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by  a  government  dam  the  time  of  the  submergence  is  the  time  of  actual 
taking;  Hughes  v.  N.  P.  R.  Co.,  9  Sawy.  328,  18  Fed.  117,  saying  that  if 
the  value  of  private  property  were  permanently  impaired  by  the  con- 
struction of  a  railway  bridge  over  a  river,  the  owner  might  have  his 
action  for  damages;  Hicks  v.  Drew,  117  Cal.  311,  49  Pac.  191,  holding 
that  an  action  for  damages  for  a  consequential  injury  to  land  by  water 
was  subject  to  the  limitation  of  two  years  under  the  code;  Daneri  v. 
Southern  California  R.  Co.,  122  Cal.  509,  55  Pac.  243,  to  same  effect  as  to 
plea  of  statute  in  action  for  consequential  damage  by  diversion  of  course 
of  stream,  holding  action  of  trespass  did  not  lie  unless  the  damage  was 
the  immediate  consequence  of  the  wrong;  dissenting  opinion  in  Mayor 
etc.  of  Cumberland  v.  Willison,  50  Md.  161,  33  Am.  Rep.  317,  majority- 
holding  city  not  liable  for  slight  damage  in  filling  a  millrace  with  street 
washings,  done  under  direction  of  the  mayor  without  authority;  dis- 
senting opinion  in  Story  v.  New  York  Elevated  R.  Co.,  90  N.  Y.  185, 
majority  holding  that  the  interference  of  the  elevated  railroad  with  the 
right  to  light  and  use  of  street  by  an  owner  of  abutting  property  en- 
titled owner  to  compensation;  in  dissenting  opinion  in  Parke  v.  Seattle, 
5  Wash.  19,  20,  21,  34  Am  St.  Rep.  848,  20  L.  R.  A.  74,  75,  32  Pac.  85,  86 
majority  holding  that  the  city  was  liable  for  the  removal  of  lateral  sup- 
port in  the  improvement  of  a  street. 

Distinguished  in  Jackson  v.  United  States,  230  U.  S.  9,  57  L.  Ed.  1368, 
1369,  33  Sup.  Ct.  1011,  holding  United  States  not  responsible  for  dam- 
ages by  overflow  caused  by  levees  constructed  by  State  and  Federal  au- 
thority at  other  points;  Bedford  v.  United  States,  192  U.  S.  225,  48 
L.  Ed.  414,  24  Sup.  Ct.  240,  holding  injury  to  riparian  lands  by  action 
of  Mississippi  through  series  of  years  not  direct  result  of  government 
construction,  not  changing  stream  constituting  taking;  Skaneateles 
Water  works  Co.  v.  Skaneateles,  184  U.  S.  367,  46  L.  Ed.  592,  22  Sup. 
Ct.  405,  denying  compensation  for  decreased  value  of  waterworks,  due  to 
village's  exercise  of  right  to  operate  own  works;  Scranton  v.  Wheeler, 
179  U.  S.  154,  45  L.  Ed.  134,  21  Sup.  Ct.  53,  holding  riparian  owner  not 
entitled  to  compensation  for  damage  due  to  erection  of  pier  by  United 
States  in  front  of  land ;  Coleman  v.  United  States,  181  Fed.  602,  holding 
mere  increase  of  frequency  and  extent  of  overflows  did  not  amount  to 
taking;  Salliotte  v.  King  Bridge  Co.,  122  Fed.  384,  65  L.  R.  A.  620,  58 
C.  C.  A.  466,  holding  increased  current  against  bank,  due  to  erection  of 
bridge,  washing  away  land,  not  amounting  to  taking;  Richards  v.  Wash- 
ington Terminal  Co.,  37  App.  D.  C.  292,  holding  injuries  by  dust,  smoke, 
vibrations  etc.  to  adjacent  owner  caused  by  operation  of  trains  on  right 
of  way  did  not  constitute  taking  of  property;  Seuiferle  v.  Macfarland 
28  App.  D.  C.  106,  holding  where  part  of  tract  was  taken  for  sewer 
owner  could  not  recover  for  depreciation  in  remainder  caused  by  noxious 
gases  coming  from  river  into  which  sewer  emptied;  United  States    v. 
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Baltimore  etc.  R.  R.  Co.,  27  App.  D.  C.  115,  holding  owner  of  land  within 
^tri«t  authorized  to  be  taken  for  railroad  purposes  could  not  compel 
^"'xtiad  to  condemn  land  when  not  needed  for  such  purposes;  Frisco- 
ti^e  Realty  Co.  v.  Police  Jury,  127  La.  325,  63  South.  581,  holding  sale 
*v   *»olice  jury  of  franchise  for  operation  of  electric  railroad  over  public 
S^i*  was  not  taking  of  property  of  abutting  owner;  Brand  v.  Multno- 
•V*  Co.,  38  Or.  103,  84  Am.  St.  Rep.  783,  62  Pac.  210,  holding  damage 
iv    *^ing  from  change  in  street  grade  not  a  "taking"  of  property  requir- 
es compensation;  Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  612,  25 
L.  Ed.  338,  holding  that  interruption  of  access  to  property  during  law- 
ful construction  of  a  tunnel  by  the  city,  not  causing  permanent  obstruc- 
tion, did  not  entitle  owner  to  compensation;  Newport  etc.  Bridge  Co.  v. 
United  Stales,  105  U.  S.  502,  26  L.  Ed.  1164,  majority  holding  that  where 
assent  by  Congress  to  construction  of  a  bridge  was  given  on  condition 
that  it  might  be  revoked  if  detrimental  to  navigation,  revocation  did  not 
entitle  to  compensation;  Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S. 
294,  27  L.  Ed.  939,  3  Sup.  Ct.  217,  majority  holding  a  constitutional  pro- 
vision limiting  the  taxing  power  of  a  city  by  which  the  holder  of  a  stat- 
utory judgment  was  prevented  from  collecting  his  judgment  does  not 
deprive  the  owner  of  his  property  without  compensation;  Spring  Valley 
Water  Works  Co.  v.  Schottler,  110  U.  S.  380,  28  L.  Ed.  185,  4  Sup.  Ct. 
65,  majority  holding  that  changes  in  Constitution  and  laws  of  California, 
placing  in  municipalities  the  sole  power  of  fixing  water  rates,  were  not 
unconstitutional-,  Mugler  v.  Kansas,  123  U.  S.  667,  668,  31  L.  Ed.  212, 
8  Snp.  Ct.  300,  holding  State  laws  prohibiting  manufacture  and  sale  in 
State  of  intoxicating  liquors  for  use  not  in  conflict  with  Federal  Consti- 
tution; Chicago  v.  Taylor,  125  U.  S.  164,  31  L.  Ed.  640,  8  Sup.  Ct.  821, 
holding  that  where  State  Constitution  prohibited  taking  or  damaging  of 
private  property  without  compensation,  damages  may  be  recovered  for 
substantial  injury  by  a  public  improvement,  whether  direct  or  conse? 
quential;  Gibson  v.  United  States,  166  U.  S.  276,  41  L.  Ed.  1002,  17  Sup. 
Ct.  580,  holding  that  temporary  damage  to  riparian  property  by  improv- 
ing a  navigable  highway  for'  public  good  was  not  a  subject  for  compensa- 
tion; Meyer  v.  Richmond,  172  U.  S.  96,  43  L.  Ed.  379,  19  Sup.  Ct  112, 
holding  that  the  construction  of  a  railroad  on  a  public  street  by  author- 
ity of  a  valid  city  ordinance  did  not  entitle  an  abutting  .property  owner 
to  consequential   damage   for  obstruction   of  traffic;    Mills   v.   United 
States,  46  Fed.  741,  742,  743,  12  L.  R.  A.  677,  678,  679,  holding  that  the 
erection  of  a  dam  across  a  navigable  river  which,  by  raising  the  level, 
prevented  discharge  of  drainage  from  rice  fields  did  not  constitute  a 
"taking";  High  Bridge  Lumber  Co.  v.  United  States,  69  Fed.  324,  326, 
16  C.  C.  A.  460,  holding  no  action  for  damages  for  consequential  injuries 
from  construction  of  public  works  will  lie  unless  expressly  conferred  by 
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statute,  case  of  temporary  flooding  of  lands  by  construction  of  dam; 
Green  v.  State,  73  Cal.  35,  37,  14  Pac.  613,  614,  holding  that  consequen- 
tial damage  to  a  riparian  proprietor  by  construction  of  a  public  canal, 
indirectly  causing  erosion  of  the  land,  did -not  constitute  a  "taking"  of 
such  property ;  De  Baker  v;  Southern  Cal.  R.  Co.,  106  Cal.  285,  46  Am. 
St.  Rep.  253,  39  Pac.  616,  to  same  effect  as  to  damage  by  river  flood,  con- 
sequent on  construction  of  a  levee  in  the  bed,  usually  dry,  of  a  river; 
Carson  v.  Hartford,  48  Conn.  88,  holding  an  adjoining  owner  not  entitled 
to  compensation  on  abandonment  of  a  contemplated  street;  Mayor  etc. 
of  Cumberland  v.  Willison,  50  Md.  157,  33  Am  Rep.  314,  holding  the 
city  not  liable  for  slight  damage  by  filling  a  millrace  with  street  wash- 
ings, done  under  direction  of  the  mayor  without  authority;  Pontiac  v. 
Carter,  32  Mich.  170,  holding  that  a  property  owner  is  not  entitled  to 
compensation  for  damages  to  his -property  caused  by  changing  grade  of 
street;  Whyte  v.  Kansas,  22  Mo.  App.  414,  holding  that  the  passage  of 
an  ordinance  for  the  widening  of  a  street,  which  could  be  abandoned  at 
any  time  before  confirmation  of  the  award,  was  not  a  "taking"  of  the 
property ;  Bertholf  v.  O'Reilly,  74  N.  Y.  516,  30  Am,  Rep.  329,  holding  a 
law  giving  a  right  of  action  against  owner  of  building  in  which  intox- 
icating liquor  was  sold  (the  civil  damage  act)  not  unconstitutional ; 
Atwater  v.  Trustees  etc.  Canandaigua,  124  N.  Y.  610,  27  N.  E.  387,  hold- 
ing erection  of  a  coffer-dam,  causing  a  temporary  obstruction  to  flow  of 
water,  not  a  "taking";  Weisenberger  v.  Miller,  7  Ohio  C.  C.  178,  holding 
that  where  the  effect  of  a  river  dam  was  merely  to  cause  slack  water  in 
a  tributary  which  did  not  interfere  with  its  ordinary  use  by  riparian 
proprietors,  there  was  no  taking;  Iron  Mountain  R.  R.  Co.  v.  Bingham, 
87  Tenn.  532,  4  L.  R.  A.  627,  11  S.  W.  708,  holding  that  an  abutting 
owner  is  not  entitled  to  compensation  for  depreciation  of  property 
caused  by  grading  a  street  properly  carried  out;  Kehrer  v.  Richmond 
City,  81  Va.  748,  holding  property  owner  not  entitled  to  compensation 
for  consequential  damage  from  grading  street  on  an  embankment,  such 
as  necessity  for  a  retaining  wall,  inconvenient  access;  Home  Building 
Co.  v.  Roanoke,  91  Va.  61,  63,  27  L.  R.  A.  554,  20  S.  E.  897,  holding  the 
construction  of  a  bridge  approach  on  a  city  street,  leaving  space  on 
either  side  for  convenience  of  adjoining  owners,  not  a  taking  of  private 
property;  Mason  v.  Harpers  Ferry  Bridge  Co.,  17  W.  Va.  419,  holding 
that  the  construction  of  a  bridge  near  a  ferry  did  not  constitute  a  taking 
of  the  ferry  franchise  unless  it  was  an  exclusive  franchise,  but  holding 
that  the  ferry  owner  was  entitled  to  damages  for  the  injury ;  Black  River 
Imp.  Co.  v.  La  Crosse  etc.  Transp.  Co.,  54  Wis.  685,  41  Am.  Rep.  75,  11 
N.  W.  455,  holding  that  riparian  owners  on  navigable  streams  not  entitled 
to  compensation  for  diversion  of  water  in  the  improvement  of  navigation. 

What  is  taking  of  property  for  public  use.    Note,  16  Am.  St.  Rep. 
610,  611. 
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Liability  of  municipal  corporation  for  insufficient  culvert.    Note, 
20  Am.  Rep.  631. 

Liability  for  damning  back  stream.    Note,  59  L.  R.  A.  826,  828.  857. 

It  requires  twenty  years  to  give  title  to  an  easement  by  prescription. 
Approved  in  Costigan  v.  Pennsylvania  R.  Co.,  54  N.  J.  L.  241,  23  Atl. 
813,  holding  railroad  charter  did  not  confer  right  for  support  of  an 
embankment,  which  could  only  be  acquired  by  prescription. 

Debris  question.    Note,  80  Am.  St.  Rep.  556. 

Right  to  lateral  support.    Note,  83  Am.  St.  Rep.  467. 

Liability  of  municipal  corporation  for  injury  consequent  on  chang- 
ing grade  of  street.    Note,  26  Am.  Rep.  460,  461. 

City's  liability  for  damages  occasioned  in  execution  of  govern- 
mental or  sovereign  powers.    Note,  66  Am.  Dec.  435. 

Effect  of  legislative  authority  on  liability  for  private  nuisance. 
Note,  1  L.  R.  A.  (N.  S.)  124. 

Liability  of  officers  for  permitting  or  failing  to  abate  nuisance. 
Note,  16  £.  R.  C.  625. 

Purposes  for  which  statute  may  authorize  flowage  of  lands.    Note, 
14  L.  R.  A.  488. 

Right  to  improve  navigability  of  stream.    Note,  67  L.  R.  A.  842, 
845. 

Miscellaneous.  Cited  in  Matheny  v.  Aiken,  68  S.  C.  174,  47  S.  E.  60, 
fifth  amendment  is  limitation  on  Federal  and  not  State  government ;  Orr 
v.  Quimby,  54  N.  H.  606 ;  Black  River  Imp.  Co.  v.  La  Crosse  etc.  Transp; 
Co.,  54  Wis.  681,  41  Am.  Rep.  72,  11  N.  W.  453 ;  Sweaney  v.  United 
States,  62  Wis.  399,  22  N.  W.  609 ;  Green  Bay  etc.  Canal  Co.  v.  Kan- 
kauna  W.  P.  Co.,  70  Wis.  654,  35  N.  W.  536. 


/ 


13  Wall.  183-185,  20  L.  Ed.  615,  STEINBACH  v.  BELIEF  FIRE  INSUR- 
ANCE CO. 

When  fire  policy  is  made  on  stock  of  goods  and  "other  articles  in  the 
line  of  business"  of  the  insured,  and  required  that  fireworks,  classed  aft 
extrahazardous,  and  imposing  a  higher  premium,  shall  be  specially  written 
in  it,  the  policy  does  not  cover  a  loss  from  ignition  of  fireworks.  Evidence 
to  prove  that  fireworks  are  an  article  in  the  line  of  business  of  insured  is 
inadmissible.  - 

Approved  in  Mitchell  v.  Potomac  Ins.  Co.,  16  App.  D.  C.  265,  holding 
where  policy  required  written  permission  to'  keep  more  than  one  barrel 
of  oil  on  premises,  but  further  provided  for  keeping  five  barrels  on  pay- 
ment of  greater  premium,  such  provision  was  merely  to  offset  forfeiture 
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incurred  by  keeping  more  than  one  barrel;  Norfolk  Fire  Ins.  Co.  v. 
Talley,  112  Va.  416,  Ann.  Caa.  1913B,  806,  71  S.  E.  636,  upholding  pro- 
hibition against  fireworks  in  policy  on  general  merchandise  business; 
Cobb  v.  Insurance  Co.  of  North  America,  17  Kan.  503,  holding  that  a 
special  printed  provision  in  a  policy,  prohibiting  keeping  of  gunpowder, 
"unless  by  special  consent  in  writing,"  imposed  a  condition  precedent, 
and  the  keepng  of  gunpowder  « voided  the  policy;  Western  Assur.  Co.  r 
Rector,  85  Ky.  305,  3  S.  W.  418,  holding  a  policy  on  "genera!  merchan- 
dise, "  when  all  the  articles  insured  were  specifically  enumerated  and 
insured,  was  avoided  by  the  keeping  of  gunpowder,  without  written 
permission,  contrary  to  "the  provision. 

Distinguished  in  Stout  v.  Commercial  Union  Assurance  Co.,  11  Biss. 
312,  313,  12  Fed.  556,  holding  that  a  policy  on  a  stock  of  wholesale 
groceries,  including  "all  articles  kept  for  sale  in  such  stock,"  covered 
saltpetre;  James  v.  Lycoming  Ins.  Co.,  4  Cliff.  287,  290,  Fed.  Cas. 
7182,  holding  that  a  "builder's  risk"  condition  does  not  prohibit  ordi- 
nary or  indispensably  necessary  repairs,  provided  they  do  not  increase 
the  risk;  Plinsky  v.  Germania  Fire  &  M.  Ins.  Co.,  32  Fed.  49,  holding 
that  a  policy  insuring  stock  of  candies,  etc.,  "and  all  such  other  stock 
as  is  usually  kept  for  sale  in  confectionary  stores"  covered  fireworks; 
Tubb  v.  Liverpool,  L.  &  G.  Ins.  Co.,  106  Ala.  662,  17  South.  618,  holding 
an  insurance  on  a  stock  of  goods  "such  as  is  usually  kept  for  sale  in 
country  stores"  covered  benzine  and  fireworks. 

Denied  in  Steinbach  v.  La  Fayette  Ins.  Co.,  54  N.  Y.  97,  holding  that 
if,  as  a  matter  of  fact,  the  keeping  of  fireworks  was  in  plaintiff's  line 
of  business  they  were  covered  by  the  policy. 

Fire  policy,  condition  against  keeping  prohibited  articles.     Note, 

24  Am.  Kop.  151. 
Insurance  on  stock  of  goods— Condition  against  keeping  explosive 

fluids.     Note,  33  Am.  Rep.  783. 
Construction  and  effect  of  provision  in  fire  insurance  policy  pro- 
hibiting keeping  of   fireworks   on   premises.    Note,   Ann.    Cas. 
1013B,  808,  809. 
What  constitutes  "keeping,"  "storing,"  "using,"  ete.,  of  prohib- 
ited articles  within  fire  insurance  policy.     Note,  13  Ann.  Ou.  640. 
Admissibility  of  parol  evidence  to  explain  or  modify  fire  insurance 

contract.     Note,  Ann.  Cas.  19140,  73. 
Provisions  in  fire  insurance  policies  prohibiting  designated  articles 
on  premises.     Note,  SB.  II.  C.  49. 

13  Wall.  185-187,  20  L.  Ed.  667,  PHILIP  t.  HOOK. 
Not  cited. 
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13  Wall.  187-188,  20  L.  Ed.  593,  HAMPTON  T.  BOUSE. 

In  wrtt  of  error  to  Joint  Judgment  against  several  all  mnrt  Join,  or  wilt 
will  be  dismissed  as  irregular. 

Approved  in  The  By  lands,  231  Fed.  105,  holding  where  joint  and 
several  decrees  were  entered  against  claimant  of  libeled  vessel  and 
surety  on  release  bond,  claimant  could  not  appeal  without  summons  and 
severance  as  to  surety;  Loveless  v.  Ransom,  107  Fed.  627,  46  C.  C.  A. 
515,  dismissing  judgment  joint  and  all  defendants  not  joined ;  Ayres  v. 
Polsdorfer,  105  Fed.  740,  45  C.  C.  A.  24,  dismissing  writ,  judgment 
against  two  jointly,  without  proper  severance;  Huebschmann  v.  Von 
Cotzhausen,  107  Wis.  73,  82  N.  W.  723,  refusing  to  quash  because  tenant 
of  adverse  claimant  in  possession  not  joined,  objection  not  properly 
raised;  Simpson  v.  Greeley,  20  Wall.  157,  22  L.  Ed.  339,  dismissing  writ 
in  suit  to  recover  lands  against  nine  defendaats,  all  appearing,  and 
against  whom  judgment  was  given,  one  only  appealing;  Estis  v.  Trabue, 
128  U.  S.  230,  32  L.  Ed.  438,  9  Sup.  Ct.  60,  holding  that  unless  there 
were  a  proper  summons  and  severance,  the  writ  would  be  dismissed ; 
The  Columbia,  67  Fed.  944,  15  C.  C.  A.  91,  applying  same  rale  to  an 
appeal  from  a  decree  in  proceeding  for  limitation  of  liability  in  ad- 
miralty; Jones  v.  Stewart,  37  Fin.  372,  19  South.  658,  the  rule  also  holds 
in  appeals  against  joint  decrees  in  State  courts. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 


13  WaiL  190-222,  20  L.  Ed.  650,  PENNSYLVANIA  COLLEGE  OASES. 

Whether  an  act  Is  repugnant  to  State  Constitution  Is  not  a  question  of 
Federal  cognisance  In  a  can  brought  by  writ  of  error  to  State  Court, 


fi5 
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13  Wall.  188-190,  20  L.  Ed.  638,  WELLS  v.  McOKEQOB. 

An  order,  on  motion,  setting  aside  a  sheriff's  return  to  an  execution  is 
within  discretion  of  Inferior  court,  but  la  not  a  final  appealable  decree 
within  judiciary  act. 

Distinguished  in  Stroheim  v.  Deimel,  77  Fed,  804,  23  C.  C.  A.  467, 

holding  that  an  order  of  discharge  of  a  debtor  prisoner  for  failure  to 

pay  his  board  bill  in  advance,  was  final,  and  reviewable  by  writ  of  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 

Supreme  Court  for  review.    Note,  66  L.  B.  A.  838. 

Writ  of  error  must  bear  teste  of  chief  Justice  of  the  Supreme  Court. 
Approved  in  Germain  v.  Mason,  154  U.  S.  588,  20  L.  Ed.  689,  14  Sup. 
Ct.  1171,  where  teste  of  clerk  of  Supreme  Court  of  Montana  held  in- 
sufficient. 


J 
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Approved  in  Dunham  v.  Kaaffman,  241  U.  S.  653,  60  L.  Ed.  122S,  36 
Sap.  Ct.  723,  following  rale;  Williams  v.  Stearns,  126  Fed.  213,  hold- 
ing decision  of  State  Supreme  Court  upon  constitutionality  of  statute 
dividing  State  Supreme  Court  into  divisions  binding  upon  Federal 
court;  Atlantic  etc.  R.  R.  Co.  v.  Georgia,  98  U.  S.  366,  25  L.  Ed.  188, 
holding  the  decision  of  State  court  on  validity  of  sections  of  State  code 
uot  open  to  review  in  Supreme  Court;  First  Nat.  Bank  v.  Bennington, 
16  Blatchf.  55,  Fed.  Cas.  4807,  following  decision  of  State  court,  as  to 
validity  of  statute  of  Vermont  authorizing  a  bond  issue. 

Corporate  franchises  granted  to,  and  accepted  by,  private  corporations 
are  In  nature  of  legal  estates  and  contracts  within  contract  obligation  clause 
of  the  Constitution. 

Approved  in  Cnmblos  v.  Philadelphia  etc.  R.  Co.,  4  Fed.  Cas.  1106, 
holding  that  all  State  laws,  incorporating  private  institutions  for  public 
purposes,  are  legislative  grants,  and  consequently  contracts;  The  Black 
River  Imp.  Co.  v.  Holway,  87  Wis.  588,  59  N.  W.  127,  in  general  discus- 
sion showing  object  of  the  repealing  clause  in  State  Constitution. 

Private  charters  are  contracts  becanae  based  for  consideration  on  the 
liabilities  and  duties  which  corporators  assume  by  acceptance;  they  cannot 
be  renamed,  diminished,  or  impaired  without  assent  of  corporators,  unless 
right  is  reserved  In  charter  or  an  antecedent  general  law. 

Approved  in  Holyoke  Co.  v.  Lyman,  15  Wall.  511,  522,  21  L.  Ed.  137, 
140,  affirming  power  of  legislature  to  compel  a  corporation  authorized 
by  charter  to  construct  a  dam  across  a  river  to  alter  it  to  allow  passage 
of  fish,  under  a  right  reserved  in  general  law;  Spring  Valley  Water 
Works  v.  San  Francisco,  61  Cal.  5,  holding  the  act  of  1858,  being  the 
company's  charter,  was  subject  to  the  power  of  alteration  given  by  the 
Constitution  of  1849,  and  was  uot  impaired  by  the  constitutional  amend- 
ment of  1879 ;  Watson  Seminary  v.  Pike  County  Court,  149  Mo.  68,  46 
L.  R.  A.  679,  50  S.  W.  882,  holding  that  under  general  laws  of  1845,  an 
act  of  1847,  appropriating-flnea  and  penalties  in  a  county  to  support  a 
seminary,  was  subject  to  repeal. 

Charter  of  corporation  as  contract.     Note,  47  Am.  Dec.  478. 

When,  by  valid  legislative  act,  two  corporations  are  consolidated,  they 
became  merged  In  the  one  created,  and  neither  of  the  originals  Is  competent 
to  sue  for  any  cause  of  action  subsequent  In  date  to  their  acceptance  of  n«w 
act  of  incorporation. 

Approved  in  Kansas  etc.  R.  Co.  v.  Smith,  40  Kan.  193,  19  Pac.  637, 
holding  that  when  the  Kansas,  Oklahoma  and  Texas  R.  Co.  consoli- 
dated with  other  railway  companies,  it  ceased  to  exist  aa  a  corporation. 
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Corporate  franchises  of  private  corporations  may  be  altered,  modified  or 
•mended  by  statute  In  all  cue*  where  the  power  to  pass  auch  laws  is  re- 
wrred  in  the  charter  or  la  eome  antecedent  general  law. 

Approved  in  National  Council  etc.  United  American  Mechanics  v. 
State  Council  etc.  United  American  Mechanics,  203  U.  S.  161,  51  L.  Ed. 
137,  27  Sop.  Ct.  46,  holding  it  not  necessary  to  decide  whether  Stata 
council  of  Junior  Order  of  United  American  Mechanics  entered  into 
contract  with  national  council  subject  to  powers  of  State;  Ozan 
Lumber  Co.  v.  Biddie,  87  Ark.  592,  113  8.  W.  789,  upholding  statute 
abrogating  fellow-servant  rule  as  to  corporations;  Wilmington  City 
Ry.  Co.  v.  Wilmington  etc.  Ry.  Co.,  8  Del.  Ch.  492,  46  Atl.  IS,  hold- 
ing reservation  in  Constitution  permitted  withdrawal  of  single  priv- 
ilege without  revoking  whole  franchise;  Central  University  of  Kentucky 
v.  Walters'  Exrs.,  122  Ky.  82,  90  S.  W.  1070,  holding  consolidation  of 
colleges  did  not  avoid  note  given  to  one  to  endow  chair;  Gregg  v.  Granby 
Min.  etc.  Co.,  164  Mo.  628,  65  S.  W.  314,  allowing  stockholder  to  cumu- 
late vote  for  directors,  regardless  of  charter;  Noble  State  Rnnk  v. 
Haskell,  22  Okl.  68,  77,  97  Pac.  599,  (102,  holding  statute  creating 
depositors'  guaranty  fund  not  void  as  impairing  obligation  of  contract; 
State  v.  U.  S.  Grant  University,  115  Tenn.  247,  249,  250,  90  S.  W.  297, 
where  educational  institution  transferred  all  its  property  and  corporate 
franchises  to  charitable  society  to  transfer  property  to  new  corpora- 
tion, and  then  ceased  to  perform  its  functions,  its  trustee  cannot  sue  in 
its  behalf;  Winfree  v.  Riverside  Cotton  Mills  Co.,  113  Va.  721,  75  S.  E. 
311,  holding  provision  of  statute  for  consolidation  of  corporations 
applied  to  corporations  formed  before  its  enactment;  Miller  v.  State, 
15  Wall.  488,  495,  21  L.  Ed.  101,  103,  sustaining  an  act  changing  the 
ratio  of  subscription  to  railroad  stock  carrying  the  right  of  appointing 
directors,  the  modifying  power  being  found  in  a  general  antecedent 
statute;  Union  Passenger  Ry.  Co.  v.  Philadelphia,  101  U.  S-  M0,  25 
L.  Bd.  915,  holding  the  legislature  had  power  under  the  Constitution 
to  raise  the  license  of  street-cars  in  Philadelphia;  Greenwood  v.  Union 
Freight  R.  R.  Co.,  105  U.  S.  18,  21,  26  L.  Ed.  964,  965,  holding  that 
section  41,  chapter  68,  of  the  Massachusetts  General  Statutes  enabled 
the  State  to  repeal  all  charters  granted  by  it ;  Bryant  v.  Board  of  Edu- 
cation, 151  U.  S.  657,  38  L.  Ed.  304,  14  Sup.  Ct.  472,  sustaining  act  of 
Kentucky,  empowering  the  trustees  of  a  college  to  remove  it  to  another 
site,  power  of  amendment  or  repeal  being  found  in  the  charter;  Appeal 
Tu  Court  v.  Baltimore  Academy,  50  Md.  4-47,  affirming  power  of  legis- 
lature to  revoke  the  immunity  from  taxation  of  a  chartered  chantab 
institution,  the  power  being  in  the  charter;  Thornton  v.  Marginal 
Freight  Ry.  Co.,  123  Mass.  34,  holding-  the  charter  of  the  Marginal 
Freight  R.  Co.  was  subject  to  repeal,  under    power  in  antecedent  gen- 
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eral  statute,  and  was  legally  repealed  by  act  of  1872;  Attorney  General 
v.  Looker,  111  Mich.  507,  69  N.  W.  932,  sustaining  the  stockholders' 
minority  law,  as  not  infringing  right  of  majority  to  elect  directors; 
Watson  Seminary  v.  Pike  County  Court,  149  Mo.  67,  46  L.  R.  A.  679, 
50  S.  W.  882,  holding  that,  under  general  law  of  1845,  an  act  of  1847, 
appropriating  fines  and  penalties  in  a  county  to  support  a  seminary, 
was  subject  to  repeal;  West  Wisconsin  etc.  R.  Co.  v.  Board  of  Super- 
visors; 35  Wis.  271,  holding  the  acts  of  1871,  repealing  former  statutes, 
exempting  railway  grants  from  taxation,  valid,  the  repealing  power 
being  in  the  Constitution;  Attorney  General  v.  Railroad  Cos.,  35  Wis. 
575,  affirming  constitutionality  of  chapter  273,  Laws  of  1874,  limiting 
the  tolls  chargeable  by  railway  companies  on  the  railways  within  the 
State  on  transportation  wholly  within  State,  where  the  charter  gave 
an  unlimited  right  of  toll. 

Extended  in  Miller  v.  State,  15  Wall.  497,  SI  L.  Ed.  104,  holding  the 
modifying  power  might  exist  in  the  State  Constitution. 

Protection   of   corporations    from   special    and    hostile    legislation. 
Note,  62  Am.  St.  Rep.  166,  172. 

Reservation  by  legislature   of  right  to  repeal  or  alter  charter. 
Note,  84  Am.  Dec  141,  142. 

Assent  renders  legislation,  changing  a  corporate  charter,  valid,  unless  It 
changes  the  control  of  the  Institution,  or  diverts  the  fund  of  the  donor  to  a 
use  Inconsistent  with  the  purpose  of  original  endowment. 

Approved  in  New  York  etc.  R.  Co.  v.  Bristol,  151  U.  S.  567,  38  L.  Ed. 
273,  14  Sup.  Ct.  440,  sustaining  validity  of  Connecticut,  statute  relating 
to  railway  grade  crossings,  the  railroad  charter  being  subject  to  legis- 
lative power  of  amendment,  specifically  and  under  general  law. 

Acceptance  of  legislative  amendments  to  corporate  charters.     Note, 

63  Am.  Dec  473. 
Necessity  of  assent  of  all  stockholders  to  consolidation  of  corpora- 
tion.    Note,  19  Ann.  Oas.  1268. 
Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.    Note,  60  L.  R.  A.  69,  70. 


If  effects  of  an  injury  are  lasting  and  remain  when  the  Insurance  is 
applied  for,  or  if  the  Injury  has  affected,  or  might  affect,  the  general  health, 
or  shorten  life,  nondisclosure,  though  not  intentional  or  fraudulent,  would 
prevent  recovery. 

Approved  in  M'Clain  v.  Provident  etc.  Society,  110  Fed.  94,  49  C.  C.  A. 
31,  holding  insured  denying  dyspepsia,  or  having  medical  attendant, 
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*°t  barred  from  recovery,  dying  from  cancer,  and  occasionally  con- 
v^sing  with  medical  friend;  Alabama  Qold  Ins.  Co.  v.  Johnston,  80 
W*.  475,  2  South.  131,  as  to  symptoms  of  diseases  in  childhood ;  Provi- 
dence etc.  Assur.  Society  v.  Reutlinger,  58  Ark.  536,  537,  25  S.  W.  837, 
838,  holding  answers  as  to  physical  condition  should  be  interpreted  as 
referring  only  to  illness  or  injury  affecting  the  risk;  Bancroft  v.  Home 
Benefit  Assn.,  120  N,  Y.  19,  8  L.  E.  A.  70,  23  N.  E.  999,  holding  that 
a  slight  injury  to  the  throat,  received  in  fencing,  was  not  a  serious 
injury,  to  cause  breach  of  warranty;  Rand  v.  Life  Assur.  Society,  97 
Tenn.  296,  37  S.  W.  8,  sustaining  instructions  on  meaning  of  "serious 
illness"   and   "use  of  chloral"  in   application  for  policy;   Knights  of 
Pythias  v.  Cogbill,  99  Tenn.  37,  41  S.  W.  343,  holding  that  omission  to 
mention  a  disease  which  did  not  contribute  to  death  of  insured  did  not 
render  policy  void. 

Meaning  of  term  "severe"  or  "serious"  illness  in  application  for 
life  insurance  policy.    Note,  20  Ann.  Gas.  291,  292. 

Fact  that  injury  was  serious  at  time  does  not,  of  itself,  require  itf 
disclosure  upon  applying  for  life  Insurance. 

Approved  in  Black  v.  Travelers1  Ins.  Co.,  121  Fed.  733,  61  L.  B.  A. 
500,  58  C.  C.  A.  14,  holding  question  whether  injury  received  in  Civil 
War  constituted  bodily  and  mental  infirmity  one  for  jury;  Rupert  v. 
Supreme  Court  U.  O.  F.,  94  Minn.  298,  102  N.  W.  717,  when  questions 
to  insurance  applicant  are  in  such  terms  as  to  include  trivial  ailments 
unconnected  with  any  specific  disease,  they  refer  only  to  ailments  affect- 
ing risk;  Schas  v.  Equitable  Life  Assur.  Society  of  U.  S.,  170  N.  C.  422, 
87  S.  E.  223,  holding  question  whether  insured  misstated  fact  as  to 
serious  illness  at  time  of  application  was  for  jury;  Eminent  Household 
v.  Prater,  24  Okl.  217,  218,  20  Ann.  Gas.  287,  28  L.  R.  A.  (N.  S.)  917, 
103  Pac.  560,  holding  whether  illness  of  insured  was  serious  was  for  jury 
under  facts  of  case;  Weigle  v.  Cascade  etc.  F.  &  M.  Ins.  Co.,  12  Wash. 
455,  41  Pac.  55,  in  discussion  of  the  elements  of  concealment  of  material 
facts,  avoiding  a  policy. 

Question  whether  an  Injury  was  so  serious  as  to  require  disclosure,  when 
raised,  is  for  jury,  not  the  insurer,  to  decide. 

Approved  in  Peterson  v.  Des  Moines  Life  Assn.,  115  Iowa,  673,  87 
N.  W.  399,  holding  question  for  jury  whether  answers  to  questions  asked 
at  time  of  application  were  untrue  and  fraudulent ;  Henn  v.  Metropolitan 
Life  Ins.  Co.,  67  N.  J.  L.  316,  51  Atl.  691,  holding  where  conflict  exists 
as  to  falsity  of  answers  if  insured,  case  one  for  jury;  Bassell  v.  Amer- 
ican Fire  Ins.  Co.,  2  Hughes,  537,  Fed.  Cas.  1094,  holding  a  verdict 
that  words  of  reference  in  body  of  a  policy  did  not  convey  notice  of 
conditions  indorsed  in  small  type  bound  the  court. 
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Where  written  instrument  falls  to  express  intention  Of  parties,  u  the 
result  of  accident,  mistake,  oi  fraud,  it  mar  b*  ***  aside  or  reformed  In 
equity,  and  sometime*  in  an  action  at  law,  and  parol  evidence  la  admissible 
for  that  purpose. 

Approved  in  Lyon  v.  United  Moderns,  148  Cal.  476,  83  Pac.  807,  where 
insured  in  good  faith  made  truthful  answers  to  questions  in  application, 
but  answers  were  not  correctly  transcribed  by  medical  examiner,  insurer 
could  not  assert  falsity  of  answers  as  defense;  Merchants'  Mut.  Fire 
Ins.  Co.  v.  Harris,  51  Colo.  105,  106,  116  Pac.  147,  holding  equity  would 
reform  policy  issued  in  name  of  manager  of  property  but  intended  to 
protect  owners;  Farmers'  etc.  Ins.  Co.  v.  Jackman,  35  Ind.  App.  18,  73 
N.  E.  736,  where  at  time  of  policy  insured  owned  property  in  fee  but 
later  conveyed  it  to  son,  retaining  life  interest,  and  officers  said  no 
change  in  policy  necessary,  condition  as  to  character  of  title  waived;, 
Sass  &  Crawford  v.  Thomas,  6  Ind.  Ter.  74,  11  L.  R.  A.  (N.  S.)  260.  89 
S.  W.  660,  holding  fraudulent  execution  of  lease  could  be  shown  by  parol 
in  unlawful  detainer  action ;  Mehlin  v.  Mutual  Reserve  Fund  Life  Assn., 
2  Ind.  Ter.  39,  51  S.  W.  1064,  holding  parol  evidence  admissible  in 
action  on  note  to  show  delivery  was  upon  unfulfilled  condition;  Grand 
View  Bldg,  Assn.  v.  Northern  Assur.  Co.,  73  Neb.  154,  102  N.  W.  248, 
holding  where  agent  issuing  policy  of  concurrent  insurance  filed  to  have 
proper  indorsement  made  thereon  through  mistake,  policy  would  be  re- 
formed to  correct  error;  Cass  v.  Brown,  68  N.  H.  88,  44  Atl.  87,  not 
deciding  whether  parol  evidence  admissible  to  show  receipt  whereby  heir 
relinquishes  all  right  to  estate  was  signed  by  mistake,  remedy  bill  in 
equity;  Sternaman  v.  Metropolitan  Life  etc.  Co.,  170  N.  Y.  25,  62  N.  E. 
767,  allowing  insured  to  show  in  action  for  forfeiture,  that  answers 
truthfully  given  incorrectly  recorded;  Robinson  &  Co.  v.  Roberts,  20 
Okl.  800,  95  Pac.  251,  upholding  finding  of  fraud  by  agent  in  inducing 
contract  for  sale  of  machinery  where  purchaser  accepted  contract  with- 
out reading  it  ns  being  as  agent  represented;  Dearborn  v.  Niagara  Fire 
Tns.  Co.,  17  N.  M.  231,  125  Pac.  608,  holding  mistake  in  fire  policy  as 
to  name  of  insured  could  he  corrected  in  equity;  Rochford  v.  Barrett, 
22  S.  D.  86,  115  N.  W.  524,  holding  parol  evidence  as  to  transactions 
between  defendant  and  agents  of  payee  of  note  sued  on  was  admissible 
to  show  note  was  void  for  fraud;  Mutual  Life  Ins.  Co.  v.  Summers,  19 
Wyo.  454,  120  Pac.  189,  holding  oral  agreements  with  agents  were  not 
merged  in  written  agreements  signed  in  blank  and  filled  in  by  agents 
setting  forth  different  contract;  dissenting  opinion  in  M'Master  v.  New 
York  etc.  Ins.  Co.,  99  Fed.  881,  40  C.  C.  A.  119,  court  holding  plain 
provision  of  policy  unaffected  by  agent's  parol  statements;  American 
Life  Ins.  Co.  v.  Mahone,  21  Wall.  155,  22  L.  Ed.  594,  admitting  parol 
evidence  to  prove  that  an  answer  to  an  application  question,  written 


571    UNION  MUT.  LIFE  JNS.  CO.  v.  WILKINSON.     13  Wall.  222-236 

by  [he  agent,  was  not  that  verbally  made  by  the  applicant,  as  to  temper- 
nice;  New  Jersey  etc.  Ins.  Co.  v.  Baker,  94  U.  8.  614,  24  L.  Ed.  270,  to 
same  effect,  as  to  questions  of  usual  medical  attendant  and  deaths  in 
family;  Snell  v.  Atlantic  Fire  etc.  Ins.  Co.,  98  U.  S.  89,  25  L.  Ed.  64, 
reforming  contract  of  fire  insurance  made  in  name  of  owner's  agent 
so  as  to  cover  all  interests;  American  Basket  Co.  v.  Fannville  Ins. 
Co.,  3  Hughes,  253,  Fed.  Cas.  290,  saying  policies  must  be  construed 
liberally  in  respect  to  the  insured  and  strictly  as  to  the  insurer;  London 
&  Lancashire  Fire  Ins.  Co.  v.  Storrs,  71  Fed.  125,  17  C.  C.  A.  645,  on. 
power  of  parties  to  contract  of  insurance  to  waive  stipulations,  as  to 
appointment  of  umpire  before  appraisement ;  Glover  v.  National  Fire 
Ins.  Co.,  85  Fed.  130,  30  C.  C.  A.  95,  allowing  parol  evidence  to  sh'ow 
that  a  misdescription  of  occupancy  of  the  premises  was  made  by  the 
airi'iit  with  knowledge  of  the  facts;  McElroy  v.  British  America  Assnr. 
Co.,  94  Fed.  997,  998,  36  C.  C.  A.  615,  allowing  parol  evidence  to  prove 
that  a  policy  was  issued  with  agent's  knowledge  of  other  insurance  and 
encumbrance;  Uaxson  v.  Llewelyn,  122  Cal.  199,  54  Pac.  734,  sustaining 
a  finding  on  evidence  that  a  check  for  a  first  premium  was  obtained  by 
agent's  fraudulent  representation  of  nature  of  policy  to  be  issued  on 
the  application;  Franklin  Ins.  Co.  v.  Humphrey,  65  Ind.  557,  32  Am. 
Rep.  85,  rejecting  evidence  to  prove  custom  to  remove  property  to  a 
place  of  safety  during  season  of  "running  ice,"  which  insured  was  not 
bound  to  observe;  State  Ins.  Co.  v.  Gray,  44  Kan.  735,  25  Pac.  199, 
holding  evidence  correctly  admitted  to  show  untruth  of  statements  in  an 
application  by  an  illiterate,  to  which  he  had  affixed  his  mark;  Planters' 
Mutual  Ins.  Co.  v.  Deford,  38  Md.  402,  admitting  parol  evidence  to 
prove  that  agent  was  informed,  at  the  time,  of  nature  of  the  insurable 
interest,  to  rebut  allegation  of  breach  of  warranty;  Ben  Franklin  Ins. 
Co.  v.  Gillett,  54  Md.  218,  directing  reformation  of  policy  and  payment 
of  loss  where  agent,  by  mistake  and  knowing  the  facts,  omitted  to  de- 
scribe property  as  leasehold;  Kausal  v.  Minnesota  etc.  Ins.  Assn.,  31 
Minn.  23,  47  Am.  Bop.  779, 16  N.  W.  432,  holding  verbal  testimony  admis- 
sible to  prove  that  application  was  filled  up  by  company's  agent,  and 
that  the  facts  were  fully  and  correctly  stated  to  him;  Rivara  v.  Queens 
Ins.  Co.,  62  Miss.  729,  holding  oral  testimony  admissible  to  show  circum- 
stances under  which  policy  was  issued  and  to  effect  an  estoppel,  as  to 
any  of  its  provisions;  Insurance  Co.  of  New  York  v.  Gibson,  72  Miss. 
65,  17  South.  14,  admitting  parol  evidence  to  show  waiver  of  a  stipu- 
lation that  applicant's  real  interest  must  be  set  out  in  policy,  where  the 
applicant  was  lessee  and  the  insurance  was  issued  on  the  entire  interest ; 
Tracy  v.  Union  Iron  Works,  29  Mo.  App.  363,  majority  holding  that 
parol  testimony  was  not  allowable  to  prove  a  collateral  agreement  by  ' 
lessor  to  construct  a  switch,  not  mentioned  in,  but  forming  part  of,  the 
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consideration,  for  the  acceptance  of  the  lease;  Pechner  v.  Phoenix  tna. 
Co.,  65  N.  Y.  207,  holding  parol  evidence  admissible  to  prove  waiver 
by  agent  of  condition  as  to  additional  insurance,  and  that  the  waiver 
might  be  by  parol;  Planters'  Ins.  Co.  v.  Sorrels,  1  Baxt.  355,  25  Am. 
Rep.  782,  admitting  parol  evidence  to  prove  full  disclosure  of  insured's 
title  to  agent,  who  filled  up  the  answers  in  application;  American  Cen- 
tral Ins.  Co.  v.  McCrea,  8  Lea,  525,  41  Am.  Rep.  652,  affirming  power  of 
agent  to  waive  by  parol  a  condition  as  to  other  insurance,  when  duly 
notified;  Dale  v.  Continental  Ins.  Co.,  95  Tenn.  49,  31  S.  W.  269,  holding 
that  a  prohibition  against  waiver  of  conditions  of  a  policy,  except  by 
the  general  manager,  may  be  waived  by  parol;  Home  Ins.  etc.  Co.  v. 
Lewis,  48  Tex.  630,  holding  that  a  mistake  in  the  number  of  the  block 
iu  which  property  waa  situated  would  be  corrected  unless  the  rules  of 
insurer  prohibited  further  insurance  in  the  block  to  which  property 
really  belonged;  Texas  Banking  &  Ins.  Co.  v.  Stone,  49  Tex.  14,  restating 
rule  of  admissibility  of  parol  evidence,  to  prove  agents  responsible  for 
statements  or  omissions  in  application  and  estop  insurer  from  setting 
up  breach  of  warranty ;  Ring  v.  Windsor  Co.  M.  F.  Ins.  Co.,  51  Vt. 
569,  admitting  parol  evidence  to  estop  insurer  from  proving  false  state- 
ment as  to  encumbrances,  made  by  agent  in  the  application;  McLeau 
v.  Piedmont  etc.  Life  Ins.  Co.,  29  Gratt.  377,  admitting  parol  evidence 
to  show  that  conditions  inserted  in  receipts  given  for  back  premiums 
were  in  violation  of  an  agreement  made  with  the  company;  Wytbeville 
Ins.  Co.  v.  Stultz,  87  Va.  638,  13  S.  E.  80,  holding  that  an  oral  appli- 
cation for  a  policy  does  not  thereby  become  a  warranty,  and  if  falsa 
but  honestly  made,  does  not  avoid  the  policy;  Deitz  v.  Providence- Wash- 
ington Ins.  Co.,  31  W.  Va.  857,  13  Am.  St.  Rep.  915,  8  S.  E.  620,  holding 
parol  evidence  admissible  to  prove  that  application  was  filled  up  by 
agent  and  that  facts  were  fully  and  correctly  stated  to  him. 

Limited  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  891,  892, 
4  L.  R.  A.  (N.  8.)  758,  73  C.  C.  A.  Ill,  refusing  parol  evidence  of  state- 
ments of  agent  as  to  necessity  for  obtaining  vacancy  permit  where 
policy  provided  for  cancellation  if  premises  became  vacant. 

Distinguished  in  Hubbard  v.  Mutual  Reserve  Fuud  Life  Assn.,  80  Fed. 
685,  holding  the  insured  cannot,  by  parol  evidence,  show  that  the  state- 
ments in  his  application  were  not  true. 

Denied  in  McCoy  v.  Metropolitan  Life  Ins.  Co.,  133  Mass.  85,  holding 
the  rule  of  principal  case  had  not  been  adopted  in  State  and  that  parol 
evidence  could  not  be  admitted  to  contradict  statements  in  the  applica- 
tion; Franklin  Fire  Ins.  Co.  v.  Martin,  40  N.  J.  L.  577,  579,  29  Am.  Rap. 
278,  279,  refusing  to  allow  parol  testimony  to  vary  a  contract  of  insur-" 
ance'and  to  raise  an  estoppel  in  pais  which  shall  conclude  the  insurer 
from  pleading  forfeiture  for  breach  of  condition. 
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Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  B.  A.  (N.  S.)  1187. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  E.  R.  0. 
228. 


) 


Where  one  party  has  by  his  representations  or  conduct  Induced  the 
other  party  to  a  transaction  to  give  him  an  advantage,  which  it  would  be 
against  equity  and  good  conscience  for  him  to  assert,  he  is  estopped  to 
avail  himself  of  it  in  a  court  of  justice. 

Approved  in  Metropolitan  life  Ins.  Co.  v.  Williamson,  174  Fed.  119, 
98  C.  C.  A.  90,  holding  insurer  bound  where  agent  took  note  for  first 
premium  in  violation  of  rules  of  company;  District  Grand  Lodge  No. 
23  v.  Hili,  3  Ala.  App.  489,  57  South.  149,  holding  where  Constitution 
of  fraternal  order  provided  that  each  member  was  insured  it  was  benefi- 
cial life  insurance  association,  and  though  it  had  endowment  depart- 
ment, the  order  itself  was  liable  on  contracts  of  insurance ;  People 's  Fire 
Ins.  Co.  v.  Goyne,  79  Ark.  322,  9  Ann.  Cas.  378,  96  S.  W.  368,  holding 
insurer  estopped  by  conduct  of  agent  in  inserting  false  answer  to  ma- 
terial question  in  application,  though  application  provided  insurer  not 
bound  by  such  .conduct  of  agent;  National  Mut.  Fire  Ins.  Co.  v.  Dun- 
can, 44  Colo.  487,  20  L.  B.  A.  (N.  S.)  340,  98  Pac.  640,  holding  insurer 
estopped  to  claim  policy  void  under  stipuluation  that  insured  must  own 
in  fee  where  agent  had  knowledge  that  it  was  lease  only;  Allen  v. 
Phoenix,  14  Idaho,  744,  95  Pac.  834,  holding  insurer  accepting  applica- 
tion solicited  by  one  claiming  to  act  as  agent  and  issuing  policy  and 
receiving  premiums  made  such  person  its  agent  and  was  bound  by  his 
acts;  Simpson  v.  Ohio  etc.  Ins.  Co.,  184  Mich.  553,  151  N.  W.  612,  hold- 
ing where  agent  was  correctly  informed  but  misdescribed  in  policy,  pur- 
poses for  which  insured  building  was  used,  company  was  estopped  to 
deny  liability;  Sbook  v.  Retail  Hardware  Mut.  Fire  Ins.  Co.,  154  Mo. 
App.  404,  134  S.  W.  592,  holding  insurer  issuing  policy  on  application 
estopped  to  deny  agency  and  bound  by  parol  contract  of  agent  within 
apparent  scope  of  authority  omitting  iron  safe  clause ;  Summers  v.  Alex- 
ander, 30   Okl.  205,  207,   38  L.  R.  A.    (N.  S.)  787,  120   Pac.    604,   605, 
holding  where  insured  demanded  particular  kind  of  policy  and  agent 
issued  different  policy  insurer  could  not  collect  premium  notes ;  Fosmark 
v.  Equitable  Fire  Assn.,  23  S.  D.  107,  120  N.  W.  779,  holding  where 
general  agent  knew  insured  building  stood  on  leased  ground  and  prop- 
erty was  subject  to  mortgage,  insurer  was  estopped  to  claim  policy  void 
under  stipulation  that  interest  of  insured  must  be  sole  ownership  and 
unincumbered,  though  policy  prohibited  agent  from  waiving  stipulation ; 
Chase  v.  Robinson,  86  Vt.  243,  84  Atl.  868,  holding  owner  who  permitted 
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horse  to  be  cared  for  by  plaintiff  at  request  of  another,  plaintiff  believ- 
ing aach  other  was  owner,  was  estopped  to  deny  lien  on  horse;  Frels  v. 
Lillic  Black  F.  M.  Ins.  Co.,  120  Wis.  598,  98  N.  W.  524,  where  insurer 
ordered  payment  of  loss  in  ninety  days  and  in  ten  days  was  informed 
that  policy  held  by  assignee,  and  they  notified  latter  that  garnishment 
proceedings  were  pending,  insurer  estopped  to  set  up  contract  limita- 
tion where  garnishment  proceedings  dismissed  after  expiration  of  limit; 
dissenting  opinion  in  M  'Master  v.  New  York  etc.  Ins.  Co.,  99  Fed.  884, 
40  C.  C.  A.  119,  court  holding  applicant  bound  by  policy,  regardless  of 
agent's  parol  representations;  Metropolitan  Life  Ins.  Co.  v.  Harper, 
3  Hughes,  267,  Fed.  Cas.  9505,  holding  that  estoppel  was  the  cause  of 
the  rule  allowing  parol  evidence  to  prove  that  insurance  agent's  acts 
had  operated  as  a  fraud  on  the  insured;  Mutual  etc.  Life  Ins.  Co.  v. 
Robinson,  58  Fed.  730,  22  L.  R.  A.  331,  7  C.  C.  A.  444,  holding  insurer 
estopped  to  deny  truth  of  answers  inserted  by  its  medical  examiner 
authorized  to  ask  the  questions  and  write  the  answers ;  Glover  v. 
National  Fire  Ins.  Co.,  85  Fed.  131,  30  C.  C.  A.  95,  holding  agent's 
knowledge  of  real  condition  and  situation  of  the  risk,  estopped  the  com- 
pany from  disputing  the  statement;  Strauss  v.  Phenix  Ins.  Co.,  9  Colo. 
App.  391,  48  Pac.  824,  holding  that  if  the  agent  knew  of  other  insur- 
ance before  issue  of  policy  the  company  was  estopped  to  plead  breach 
of  condition;  Gillespie  v.  Schnman,  62  Ga.  252,  habitual  acceptance  of 
premiums  after  due  date  estops  company  from  setting  up  sickness  of 
insured  when  last  payment  made  to  defeat  policy ;  Standard  Life  etc. 
Co.  v.  Davis,  69  Kan.  527,  53  Pac.  858,  holding  company  estopped  to 
allege  breach  of  warranty  when  answers  aa  to  other  insurance  were  in- 
correctly inserted  in  application  for  an  accident  policy  on  correct  in- 
formation given  by  insured ;  Maryland  Fire  Ins.  Co.  v.  Gnsdorf ,  43  Md. 
513,  holding  company  estopped  by  act  of  its  president  waiving  produc- 
tion of  policy  for  indorsement  of  allowance  of  removal  of  property 
insured;  Hartford  Fire  Ins.  Co.  v.  Keating,  86  Md.  147,  63  Am.  St 
Rep.  505,  38  Atl.  31,  issue  by  an  agent  of  a  policy  with  full  knowledge 
that  the  interest  of  insured  is  not  that  of  sole  and  absolute  owner, 
estops  company  from  setting  up  that  defense;  Westchester  Fire  Ins. 
Co.  v.  Earle,  33  Mich.  151,  where  an  agent  has  so  acted  as  to  bind  him- 
self in  the  allowance  of  additional  insurance  the  company  is  also  bound; 
Cook  v.  Standard  L.  &  A.  Ins.  Co.,  84  Mich.  18,  47  N.  W.  570,  holding 
that  an  insured  was  estopped  from  relying  on  action  of  agent  in  ex- 
tending accident  policy  to  injuries  while  under  influence  of  liquor,  when 
policy  expressly  negatived  the  agent's  power  to  alter  the  conditions; 
Parsons  v.  Knoxville  Fire  Ins.  Co.,  132  Mo.  590,  31  S.  W.  120,  holding 
insurer  estopped  from  claiming  forfeiture  of  policy  when  agent  omitted 
to  indorse  on  it  the  fact,  known  to  him,  that  insured  did  not  own  the 
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land  on  which  the  property  stood;  Thomas  v.  Hartford  Fire  Ins.  Co., 
20  Mo.  App.  157,  holding  the  company  estopped  by  acts  of  agent  filling 
up  the  application  to  disprove  statements  as  to  title;  Jackson  v.  Ger- 
man Ins.  Co.,  27  Mo.  App.  73,  holding  that  a  general  agent  of  an  insur- 
ance company  had  authority  to  extend  time  for  payment  of  premiums; 
Whitcomb  v.  Cummings,  68  N.  H.  68,  38  Atl.  504,  holding  that  bringing 
of  an  action  by  lessor  against  assignee  of  the  lease  at  request  of  lessee 
is  not  a  recognition  of  the  assignment  so  as  to  release  the  lessee  of  his 
covenants ;  Greene  ▼.  Equitable  Fire  &  M.  Ins.  Co.,  11  R.  I.  436,  holding 
where  the  insurer  was  notified  of  other  insurance  of  a  specified  amount 
and  issued  a  policy  erroneously  allowing  a  less  sum,  the  error  not  being 
discovered  till  after  the  loss,  it  was  estopped  from  defending  liability 
for  breach  of  condition;  Reed  v.  Equitable  Fire  &  M.  Ins.  Co.,  17  K,  I. 
7S8,  18  L.  R.  A.  498,  24  Atl.  834,  to  same  point  and  effect;  Manhattan 
Fire  Ins.  Co.  v.  Weill,  28  Gratt.  395,  26  Am.  Rap.  366,  holding  the  in- 
surer estopped  by  knowledge  of  its  agent  that  the  building  stood  on 
l«ased  premises;  Wroten  v.  Armat,  31  Gratt.  260,  holding  a  contractor 
for  completion  of  a  building  with  knowledge  that  the  money  was  pro- 
vided by  a  deed  of  trust  on  the  property  and  having  received  the  money, 
was  estopped  from  claiming  a  lien  in  priority  to  the  deed;  Lynchburg 
Fire  Ins.  Co.  v.  West,  76  Va.  579,  holding  that  parol  evidence  is  ad- 
missible to  prevent  use  of  statement  prepared  by  agent  as  an  equitable 
estoppel;  Virginia  Fire  &  M.  Ins.  Co.  v.  Saunders,  86  Va,  972,  973,  11 
S.  E.  795,  holding  a  reply  to  a  plea  of  overvaluation  that  insured  had 
given  estimate  to  agent  who  inspected  the  property  and  concurred  in 
estimate  and  inserted  it  in  application,  good  as  an  estoppel ;  Wytheville 
Ins.  etc.  Co.  v.  Teiger,  90  Va.  282,  18  S.  E.  197,  holding  a  company 
authorising  an  agent  to  deliver  policies  and  issue  premiums  is  estopped 
after  issue  to  deny  liability  for  want  of  a  written  authority. 

Limited  in  Dimick  v.  Metropolitan  Life  Ins.  Co.,  69  N.  J.  L.  399,  62 
L.  R.  A.  774,  55  Atl.  297,  untrue  answers  entered  by  medical  examiner 
and  signed  by  applicant  render  policy  void  where  answers  axe  war- 
ranties nnder  contract. 

Distinguished  in  Supreme  Council  of  American  Legion  of  Honor  v. 
Green,  71  Md.  273,  17  Am.  St.  Rep.  535,  17  Atl.  1051,  holding  rule  did 
not  prevent  insurer  from  defending  on  ground  of  nonqualification  of 
beneficiary. 

Doctrine  of  equitable  estoppel.     Note,  72  Am.  Dec.  529. 

Power*  of  Insurance  agent  are  prima  fade  coextensive  with  business 
Intrusted  to  bis  care  and  will  not  be  narrowed  by  limitations  not  communi- 
cated to  the  person  with  whom  he  deals. 

Approved  in  American  Tel.  etc.  Co.  v.  Green,  164  Ind.  357,  73  N.  E. 
709,   applying  rule  where  agent  arranged  consideration  for  release  of 
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claims  for  damages;  Despain  v.  Pacific  Mut.  Life  Ins.  Co.,  81  Kan.  728, 
106  Pac.  1029,  holding  insured  liable  where  agent  acted  within  usual 
scope  of  business  in  waiving  stipulation  in  policy  when  act  not  known 
to  insured  to  be  outside  agent's  authority;  Murphy  v.  Royal  Ins.  Co.  of 
Liverpool,  52  La.  Ann.  774,  791,  27  South.  147,  149,  holding  insured 
bound  by  "iron  safe  clause"  in  policy;  Cullinan  v.  Bowker,  180  N.  Y. 
97,  72  N.  E.  912,  where  clerk  of  agent  authorized  to  execute  liquor  law 
bonds  for  his  company  issued  bond,  certificate  for  which  had  been  for- 
feited, and  later  agent,  in  ignorance  of  forfeiture,  signed  bond,  company 
not  liable ;  Lowenstein  v.  Lombard,  Ayres  &  Co.,  164  N.  Y.  329,  58  N.  E. 
45,  holding  common  carrier  liable  upon  contract  entered  into  by  agent 
insuring  against  loss  without  declaration  of  value;  Gwaltney  v.  Provi- 
dent Sav.  Life  Assur.  Soc,  132  N.  C.  929,  44  S.  E.  661,  holding  general 
agent  may  waive  any  stipulation  in  policy  notwithstanding  clause  for- 
bidding it;  Grabbs  v.  Farmers '  Mut.  Fire  Ins.  Assn.,  125  N.  C.  395,  34 
S.  E.  505,  holding  condition  in  policy  waived  where  insured  fully  in- 
formed agent  of  the  extent  of  interest  in  property  insured;  Starr  v. 
Mutual  Life  Ins.  Co.,  41  Wash.  233,  83  Pac.  118,  where  solicitor  exe- 
cuted  receipt  to  applicant  making  insurance  in  force  from  date  of 
receipt  if  application  accepted  and  policy  issued,  insurer  estopped  to 
deny  agent's  authority;  Medley  v.  German  etc.  Ins.  Co.,  55  W.  Va.  349, 
350,  47  S.  E.  104,  applying  rule  where  title  of  fee  to  property  was  not 
in  insured ;  Maupin  v.  Scottish  Union  etc.  Ins.  Co.,  53  W.  Ya.  565,  572,  45 
S.  E.  1006, 1009,  refusing  parol  evidence  of  waiver  by  agent  of  "iron  safe 
clause' '  where  policy  prohibits  such  waiver;  Michigan  Ins.  Co.  v.  Wish, 
8  Colo.  App.  416,  46  Pac.  689,  holding  that  a  company  cannot  plead 
limitation  of  its  agent's  authority  unless  the  insured  had  actual  knowl- 
edge of  the  limitation  or  there  was  something  in  the  circumstances 
which  would  bring  it  to  his  attention;  Howe  v.  Provident  Fund  Soc., 
7  Ind.  App.  594,  34  N.  E.  832,  holding  assured  not  bound  to  show  that 
he  had  no  knowledge  of  a  clause  making  him  responsible  for  acts  of 
agent  to  whom  he  gave  true  information,  when  the  agent  prepared  the 
statement;  Tubbs  v.  Dwelling-house  Ins.  Co.,  84  Mich.  652,  48  N.  W. 
298,  holding  that  the  act  of  a  soliciting  agent  in  inserting  in  the  appli- 
cation an  incorrect  amount  of  unpaid  purchase  money,  without  notice  to 
the  insured,  did  not  constitute  a  breach  of  warranty;  Breckinridge  v. 
American  Central  Ins.  Co.,  87  Mo.  71,  holding  insurer  bound  to  an 
assignment  of  the  policy  approved  by  its  regular  agent,  no  want  of 
particular  authority  being  communicated  to  the  insured;  Gentry  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  15  Mo.  App.  225,  in  general  discussion  as 
to  agent's  powers,  holding  that  authority  to  receive  and  forward  appli- 
cations and  receive  the  first  premium,  authorized  agent  to  bind  the 
company  by  his  receipt;  Barnard  v.  National  Fire  Ins.  Co.,  38  Mo.  App. 
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114,  holding  company's  agent  had  power  to  naive  a  condition  against 
assignment,  and  his  acceptance  of  premium  from  assignee  bound  the 
company;  Sprague  v.  Western  Home  Ins.  Co.,  49  Mo.  App.  427,  holding 
when  policy  contained  a  provision  inhibiting  agent's  power  to  waive 
any  conditions  the  policy  became  void  on  a  breach  as  to  occupancy 
occurring;  McCollum  v.  Liverpool,  L.  ft  Q.  Ins.  Co.,  67  Mo.  App.  81, 
holding'  a  general  agent  had  power  by  oral  agreement  to  waive  proof 
of  loss;  Millville  Mut.  Marine  &  Fire  Ins.  Co.  v.  Mechanics'  etc.  Build- 
ing &  Loan  Assn.,  43  N.  J.  L.  656,  657,  holding  the  powers  of  an 
agent  will  be  considered  as  general  in  the  absence  of  express  limitations 
in  the  policy  or  of  notice  to  the  assured  of  the  existence  of  a  restric- 
tion; Marvin  v.  Universal  Life  Ins.  Co.,  85  N.  Y.  283,  39  Am.  Rap.  659. 
where  the  policy  expressly  denied  to  any  agent  the  power  to  waive 
conditions,  and  the  assured  had-  notice,  held,  an  agent  had  no  power 
to  extend  time  for  payment  of  premium;  Kendrick  v.  Mutual  Ben.  Life 
Ins.  Co.,  124  N.  C.  315,  32  S.  E.  729,  holding  that  an  instruction  to  an 
igent  to  require  a  health  certificate  when  premium  not  paid  for  thirty 
days  after  due  was  not  .binding  on  insured;  Planters'  Mutual  Ins.  Co. 
v.  Lyons,  38  Tex.  273,  holding  that  assent  of  company's  agent  to  addi- 
tional insurance  bound  the  company  unless  insured  knew  that  agent 
bad  no  authority  to  consent ;  Smith  v.  Niagara  Fire  Ins.  Co.,  60  Vt. 
691,  692,  6  Am.  St.  Rep.  147,  148,  1LB.A.  221,  15  Atl.  356,  holding 
that  where  a  local  agent,  with  limited  authority,  had  no  power  to  waive 
statement  of  losses,  any  waiver  by  him  would  be  void,  and  a  waiver  by 
general  agent,  unless  made  in  the  prescribed  manner,  would  also  bo 
void;  Shcppard  v.  Peabody  Ins.  Co.,  21  W.  Va.  381,  382,  holding  the 
authority  of  a  local  agent  to  bind  the  company  depended  on  his  appar- 
ent powers,  which  the  assured  had  a  right  to  assume;  French  v.  People, 
6  Colo.  App.  317,  40  Pac.  465,  arguendo. 

Distinguished  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183 
U.  S.  360,  46  L.  Ed.  234,  22  Sup.  Ct.  152,  holding  agent's  knowledge 
of  insurance  in  other  companies  not  waiving  stipulation  in  policy  ren- 
dering same  void ;  Reese  v.  Fidelity  Mut.  Life  Assn.,  Ill  Ga.  490,  36 
S,  E.  640,  holding  actual  payment  of  first  premium  during  good  health 
condition  precedent,  agent  without  power  to  waive;  Robinson  v, 
Brotherhood  etc.  Firemen  *  Engineers,  170  N.  C.  549,  87  S.  E.  539, 
holding  where  agent  of  fraternal  order  was  prohibited  from  issuing 
policy  to  man  over  forty-five,  applicant  knowing  such  rule  who  repre- 
Hnted  his  age  as  less  than  forty-five  could  not  recover. 

Authority  of  agent  not  to  be  limited  by  secret  instructions.    Note, 

65  Am.  Dec.  657. 
Effect  of  limitations  on  agent's  authority  to  waive  conditions  in 
insurance  policy.     Note,  2  Ann.  Oaa.  112. 
Til— M 
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Effect  of  nonwaiver  agreement  on  conditions  existing  at  inception 
of  policy.    Note,  13  L.  R.  A.  (N.  S.)  841,  844. 

Insurance  company,  establishing  a  local  agency,  must  be  held  responsi- 
ble to  parties  with  whom  they  transact  business  for  acts  and  declarations 
of  agent  within  scope  of  his  employment. 

Approved  in  Fidelity  &  Casualty  Co.  v.  Phoenix  Mfg.  Co.,  100  Fed. 
608,  40  C.  C.  A.  614,  submitting  to  jury  question  whether  term  "general 
woodwork"  as  agreed  upon  by  agent  and  applicant  covered  work  upon 
which  men  injured;  State  Mut.  Ins.  Co.  v.  Latourette,  71  Ark.  247,  100 
Am,  St.  Rep.  63,  74  S.  W.  302,  where  local  agent,  who  forwards  applica- 
tions, receives  policies  and  accepts  premiums,  is  informed  by  applicant, 
prior  to  delivery  of  policy,  that  title  is  in  another  delivery  waives  condi- 
tion requiring  title  to  be  in  insured ;  Northwestern  etc.  Ins.  Co.  v.  Farns- 
worth,  60  Colo.  339, 153  Pac.  704,  holding  false  statements  in  application, 
known  by  agent  to  be  false,  could  not  be  set  up  as  defense  by  insurer; 
Todd  v.  German-American  Ins.  Co.,  2  Ga.  App.  800,  59  S.  E.  99,  holding 
from  general  instruction  by  customer  to  insurance  agency  to  keep  certain 
property  insured  his  assent  may  be  implied  to  policy  in  usual  form  to 
replace  policy  canceled  by  insolvency  of  original  insurer;  Collver  v. 
Modern  Woodmen  of  America,  154  Iowa,  622,  135  N.  W.  69,  holding 
agent  of  local  society  by  receiving  dues  of  member  waived  provision 
against  use  of  liquor,  though  by  rule  of  head  society  he  was  declared  not 
to  be  agent  for  such  purpose;  Continental  Ins.  Co.  v.  Reynolds,  107  Md. 
101,  68  Atl.  279,  upholding  insurance  contract  when  modified  by  agent 
to  permit  other  insurance;  Nute  v.  Hartford  Fire  Ins.  Co.,  109  Mo.  App. 
596,  83  S.  W.  86,  where  applicant  correctly  informed  agent  of  state  of 
title,  insurer  cannot  defeat  recovery  because  policy  misstated  title;  Ger- 
man Ins.  Co.  v.  Shader,  68  Neb.  8,  60  L.  R.  A.  918,  93  N.  W.  975,  admit- 
ting parol  evidence  of  waiver  of  conditions  in  policy  by  agent;  Scottish 
Fire  Ins.  Co.  v.  Stuyvesant  Ins.  Co.,  161  N.  C.  489,  76  S.  E.  730,  holding 
where  policy  of  reinsurance  provided  reinsured  should  retain  part  of  in- 
surance, such  provision  was  waived  where  it  appeared  on  face  of  policy 
no  part  was  retained;  Aetna  Life  Ins.  Co.  v.  Fallow,  110  Tenn.  734,  77 
S.  W.  940,  applying  rule  where  agent  waived  provision  as  to  payment  of 
premium  in  advance;  Loftes  v.  Pacific  Mut.  Life  Ins.  Co.,  38  Utah,  551, 
114  Pac.  138,  holding  insurer  by  demanding  subsequent  premium  would 
default  as  to  former  premium;  Baubie  v.  Aetna  Ins.  Co.,  2  Dill.  159, 
Fed.  Cas.  1111,  holding  that  a  local  agent  had  power  to  bind  the  com- 
pany by  a  parol  contract  to  renew  a  policy  during  plaintiff's  ownership; 
Brugger  v.  State  Invest.  Ins.  Co.,  5  Sawy.  310,  Fed.  Cas.  2051,  reform- 
ing a  policy  to  include  mill  machinery  omitted  in  error  from  applica- 
tion by  agent  expressly  authorized  to  prepare  applications;  Sawyer  v. 
Equitable  Accident  Ins.  Co.,  42  Fed.  32,  33,  34,  holding  agent  had  no 
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authority  after  signature  of  an  application  to  supply  a  blank  as  to 
income ;  Mutual  etc.  Ins.  Co.  v.  Robison,  54  Fed.  595,  where  the  in- 
sured had  no  knowledge  of  any  limitation  of  agents'  powers,  and  fully 
communicated  to  the  agents  the  facts  with  reference  to  questions,  the 
issue  of  a  policy  waived  all  non statements ;  Laclede  etc.  Mfg.  Co.  v. 
Hartford  etc.  Ins.  Co.,  60  Fed.  359,  9  C.  C.  A.  1,  holding  an  agent  had 
no  authority  to  modify  verbally  an  insurance  on  boilers  so  as  to  include 
two  new  boilers  pat  in  since  date  of  policy;  American  Employers'  Lia- 
bility Ins.  Co.  v.  Barr,  68  Fed.  876,  16  C.  C.  A.  51,  holding  an  agent 
had  apparent  authority  to  make  a  binding  contract  of  insurance  with- 
out any  further  approval  of  risk  by  the  company;  Fireman's  Fund  Ins. 
Co.  v.  Norwood,  69  Fed.  74,  75,  78,  16  C.  C.  A.  136,  holding  the  act  of 
an  agent  with  knowledge  of  intended  insurance  to  a  specified  amount 
in  taking  and  delivering  policies  conditioned  against  further  insurance, 
except  to  a  smaller  sum,  estopped  the  company;  Supreme  Lodge  of 
Knights  of  Pythias  v.  Withers,  89  Fed.  164,  32  C.  C.  A.  182,  holding 
that  the  secretary  of  a  section  was,  in  fact,  the  agent  of  the  board  of 
control  for  receiving  and  transmitting  dues,  notwithstanding  the  pro- 
vision in  society's  general  laws;  M'Elroy  v.  British  American  Assur. 
Co.,  94  Fed.  1000,  36  C.  C.  A.  615,  holding  that  the  issue  of  a  policy 
was  a  ratification  of  the  acts  of  an  insurance  solicitor,  not  a  regular 
agent  of  the  company,  and  bound  it  to  knowledge  acquired  by  him; 
Piedmont  &  Arlington  Life  Ins.  Co.  v.  Young,  58  Ala.  484,  29  Am.  Bep. 
773,  holding  that  an  insured  intending  to  take  a  "participating"  policy 
was  entitled  to  recover  on  the  misrepresentations  of  the  agent  that  the 
policy  issued  was  of  that  class;  Commercial  Fire  Ins.  Co.  v.  Allen,  80 
Ala.  576,  1  South.  206,  holding  company  bound  to  agent's  knowledge 
of  title  of  property  insured;  Syndicate  Ins.  Co.  v.  Catchings,  104  Ala. 
189,  16  South.  50,  holding  insurer  bound  to  a  waiver  of  proof  of  loss 
by  local  agent  without  authority,  but  where  the  insured  had  no  notice 
of  the  limitation  of  his  power;  Keith  v.  Herschbcrg  Optical  Co.,  48  Ark. 
146,  2  S.  W.  779,  holding  principals  liable  for  contract  of  traveling 
salesman  not  to  sell  a  certain  class  of  goods  to  any  other  merchant 
in  a  town;  Jacoway  v.  Insurance  Co.,  49  Ark.  324,  5  S.  W.  340,  holding 
it  was  within  scope  of  agent's  apparent  authority  to  receive  a  condi- 
tional application  for  insurance;  Silverberg  v.  Phoenix  Ins.  Co.,  67 
Cal.  40,  7  Pac.  39,  holding  agents  were  authorized  to  waive  a  condition 
as  to  possession  of  the  property  insured;  Farnum  v.  Phoenix  Ins.  Co., 
S3  Cal.  257,  17  Am.  St  Bep.  242,  23  Pac.  872,  holding  company  bound 
by  term  of  credit  allowed  by  agent;  West  Coast  Lumber  Co.  v.  State 
Investment  etc.  Co.,  98  Cal.  509,  33  Pac.  260,  holding  agent  had  author- 
ity to  waive  surrender  of  a  leasehold  interest  and  condition  as  to  occu- 
pancy; Knarston  v.  Manhattan  Life  Ins.  Co.,  124  Cal.  76,  56  Pac.  773, 
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holding  a  general  agent  of  an  insurance  company  could  waive  the  con- 
ditions of  a  policy  and  extend  the  time  for  payment  of  a  premium; 
United  States  Accident  Assn.  v.  Kittenring,  22  Colo.  263,  44  Pac.  597, 
company  not  estopped  to  prove  restricted  character  of  agent's  author- 
ity when  known  to  insured;  Waterbury  v.  Dakota  Fire  &  M.  Ins.  Co., 
6  Dak.  478,  43  N.  W.  701,  holding  the  agent's  reply  as  to  safety  of  a 
stovepipe  bound  the  company  though  insured  failed  to  carry  out  a 
representation  that  he  would  build  a  chimney;  American  Life  Ins.  Co. 
v.  Green,  57  Ga.  472,  acceptance  of  a  premium  by  general  agent  after 
due  date  is  a  waiver  of  forfeiture,  the  insured  being  in  good  health  at 
the  time;  Clay  v.  Phoenix  Ins.  Co.,  97  Ga.  54,  25  S.  E.  421,  holding 
notice  of  company's  agent  of  vacancy  of  property,  notice  to  company; 
Clubb  v.  American  Accident  Co.,  97  Ga.  511,  25  S.  E.  333,  holding 
agent's  misdescription  of  occupation  of  insured  in  application,  without 
knowledge  of  insured,  bound  the  company ;  Phoenix  Mut.  Life  Ins.  Co. 
v.  Hincsley,  75  Ind.  10,  holding  notice  to  general  agent  of  a  foreign 
insurance  company  that  premiums  were  paid  by  consent  after  due,  and 
waiver,  was  notice  to  company;  Lake  Shore  etc.  R.  Co.  v.  Foster,  104 
Ind.  313,  54  Am.  Rep.  328,  4  N.  E.  31,  holding  company  liable  for  loss 
of  baggage  intrusted  iu  good  faith  to  baggageman  to  place  ou  train; 
Commercial  Union  Assur.  Co.  v.  State,  113  Ind.  336,  15  N.  E.  521,  hold- 
ing agent  of  a  foreign  insurance  company  could  bind  the  company  by  a 
parol  contract  of  insurance;  Slater  v.  Capital  Ins.  Co.,  89  Iowa,  632,  635, 
23  L.  R.  A.  183,  57  N.  W.  423,  424,  holding  waiver  of  proof  of  loss  by 
special  adjusting  agent  binds  the  company  when  insured  knew  of  no 
limitation  of  his  authority ;  American  Central  Ins.  Co.  v.  McLanathan, 
11  Kan.  549,  where  failure  to  state  insurer's  interest  in  property  held 
waived  by  agent  and  company  bound ;  Mound  City  Mut.  Life  Ins.  Co.  v. 
Twining,  19  Kan.  381,  holding  acts  of  agent  in  inducing  an  insured  to 
take  a  corrected  policy  by  giving  time  for  payment  of  premium  binding 
on  company  when  insured  died  after  due  date  but  before  expiration 
of  the  extension;  Western  Home  Ins.  Co.  v.  Hogne,  41  Kan.  527,  21 
Pac.  643,  a  general  agent  of  a  company  having  authority  to  renew 
policies  binds  the  company  by  a  renewal  in  an  unauthorized  manner, 
as  by  a  renewal  certificate;  Mississippi  Valley  Ins.  Co.  v.  Neyland,  9 
Bush,  436,  holding  a  general  agent  who  exceeds  his  powers  may  bind 
principal  unless  insured  had  notice  of  the  limitation  as  by  delivery  of 
a  binding  receipt  without  payment  of  first  installment;  Phoenix  Ins. 
Co.  v.  Spiers,  87  Ky.  296,  8  S.  W.  457,  where  agent  knew  of  an  addi- 
tional insurance  his  knowledge  is  imputable  to  company,  so  that  receipt 
of  premiums  waived  forfeiture;  Packard  v.  Fire  Ins.  Co.,  77  Me.  ISO, 
holding  the  issue  of  a  policy  on  an  application  prepared  and  submitted 
by  one  who  is  not  in  fact  the  company 's  agent,  is  a  recognition  of  his 
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^ney,  and  his  waiver  of  written  assent  to  material  alterations  in  the 
property  binds  the  insurer;  Mailhoit  v.  Metropolitan  Life  Ins.  Co.,  87 
Me.  381,  47  Am.  St.  Rep.  340,  32  Atl.  991,  holding  waiver  of  medical 
examination  by  agent  bound  the  company  when  policy  was  actually  is- 
sued and  premiums  received;  Schaeffer  v.  Farmers'  Mut.  Fire  Ins.  Co., 
80  Md.  575,  45  Am.  St.  Rep.  368,  31  Atl.  319,  holding  notice  to  agent  of 
use  of  an  engine  on  premises  was  notice  to  the  company ;  Hartford  Fire 
Ins.  Co.  v.  Keating,  86  Md.  146,  63  Am.  St.  Rep.  504,  38  Atl.  31,  when 
a  company  supplies  a  person  with  policies  in  blank,  with  authority  to 
issue,  sign  and  deliver  them  and  receive  premiums,  it  constitutes  him  a 
general  agent;  Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  209,  holding  that 
an  agent  authorised  to  issue  policies  and  write  contents  thereon,  may 
bind  the  company  to  a  waiver  of  a  condition;   Merserau  v.  Phenix 
Mutual  Life  Ins.  Co.,  66  N.  Y.  278,  holding  an  insured  having  knowl- 
edge  that    an    agent's    authority    was    limited    in    receiving   renewal 
premiums-  could  not  plead  payment  to  agent  without  company's  receipt 
in  bar  of  forfeiture;  Goodwin  v.  Massachusetts  etc.  Ins.  Co.,  73  N.  Y. 
495,  holding  the  act  of  an  agent  in  waiving  proof  of  loss  within  the 
specified  time  bound  the  company;  Flynn  v.  Equitable  Life  Ins.  Co.,  78 
N.  T.  577,  34  Am.  Rep.  565,  holding  company  estopped  to  deny  truth 
of  answers  by  the  medical  examiner ;  Weed  v.  London  etc.  Fire  Ins.  Co., 
116  N.  Y.  117,  22  N.  E.  232,  holding  a  special  agent,  with  limited  au- 
thority, had  no  power  to  waive  forfeiture  for  breach  of  condition  as  to 
defect  of  title;  Forward  v.  Continental  Ins.  Co.,  142  N.  Y.  389,  25 
L.  R.  A.  640,  37  N.  E.  617,  holding  insuring  company  affected  by  knowl- 
edge of  agent  intrusted  with  the  power  of  issuing  policies  that  the  in- 
sured was  not  sole  owner  at  time  of  issue;  McCraw  v.  Old  North  State 
Ins.  Co.,  78  N.  C.  155,  holding  it  error  to  omit  to  inform  a  jury  that 
company  was  bound  by  acts  of  its  agent  within  the  line  of  his  employ- 
ment; Hornthal  v.  Western  Ins.  Co.,  88  N.  C.  75,  holding  that  agent's 
knowledge  of  existing  insurance  and  issue  of  policy  was  a  waiver  of 
prohibition  of  other  insurance  without  consent;   Follette  v.  Accident 
Assn.,  107  N.  C.  244,  247,  22  Am.  St.  Rep.  879,  882,  12  L.  R.  A.  317, 
12  S.  E.  372,  where  agent's  actual  knowledge  of  applicant's  defective 
hearing,  held  constructive  notice  to  principal  and  issue  of  policy  deemed 
waiver  of  the  objection;  Horton  v.  Home  Ins.  Co.,  122  N.  C.  505,  65 
Am.  St  Rep.  722,  29  S.  E.  946,  holding  that  agent's  knowledge  of 
advertisement  for  sale  of  insured  property  by  mortgagees  was  knowl- 
edge of  the  company,  and  when  the  insured  was  ignorant  of  the  fore- 
closure and  sale,  the  insurer  remained  bound ;  Kendrick  v.  Mutual  Ben. 
Life  Ins.  Co.,  124  N.  C.  319,  70  Am.  St.  Rep.  595,  32  S.  E.  729,  holding    . 
that  written  instructions  to  agents  that  if  premium  was   more  than 
thirty  d  ay  s~  overdue  there  must  be  a  health  certificate,  was  evidence  that 
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credit  was  allowable;  Hardwick  v.  State  Ins.  Co.,  20  Or.  560,  26  Pac. 
844,  holding  company  bound  by  a  verbal  contract  of  agent  for  surrender 
of  existing  poliey  and  issue  of  new  policy,  the  increased  premium  to  be 
paid  on  issue,  but  insurance  to  take  effect  immediately;  Stickley  v. 
Mobile  Ins.  Co.,  37  S.  C.  69,  16  S.  E.  284,  sustaining  a  refusal  of  a 
nonsuit  in  action  on  an  oral  contract  of  insurance  made  by  an  agent; 
American  Central  Ins.  Co.  v.  McCrea,  8  Lea,  528,  41  Am.  Rep.  654, 
holding  that  an  agent  under  a  power  authorizing  the  countersigning  and 
issue  of  policies  and  the  doing  of  the  customary  acts  and  duties  of  in- 
surance agents,  could  waive  a  condition  as  to  other  insurance;  Conti- 
nental Ins.  Co.  v.  Easey,  25  Gratt.  273,  18  Am.  Rep.  684,  where  the 
insurer  inspects  the  premises  and  subsequently  issues  policy  the  in- 
sured is  not  liable  for  a  misdescription  in  the  application  and  policy 
made  by  the  agent;  Mutual  Fire  Ins.  Co.  v.  Ward,  95  Va.  238,  239,  28 
S.  E.  211,  212,  holding  that  knowledge  of  other  insurance  acquired  by 
an  agent  authorized  to  receive  and  accept  proposals,  fix  premiums  and 
receive  payment  is  knowledge  of  the  company  whether  communicated 
to  company  or  not;  Georgia  Home  Ins.  Co.  v.  Goods,  95  Va.  758,  30 
S.  E.  369,  holding  that  a  false  statement  of  no  encumbrance  in  applica- 
tion made  on  advice  of  agent  that  it  was  too  small  to  be  noticed, 
estopped  the  company  from  claiming  forfeiture;  Coles  v.  Jefferson  Ins. 
Co.,  41  W.  Va.  266,  23  S.  E.  733,  holding  the  extent  of  an  agent's  power 
may  depend  rather  on  what  he  is  held  out  to  the  public  to  possess 
rather  than  on  his  actual  powers;  Woolpert  v.  Franklin  Ins.  Co.,  42 
W.  Va.  662,  26  S.  E.  526,  affirming  power  of  agent  authorised  to  issue 
policies,  to  waive  forfeitures  and  conditions  in  policy  and  consent  to 
prior  and  subsequent  insurance;  De  Lahcey  v.  Ins.  Co.,  52  N.  H.  590, 
and  Pelzer  v.  Sun  Fire  Office,  36  S.  C.  270,  15  S.  E.  583,  both  arguendo. 
Distinguished  in  Deming  Inv.  Co.  v.  Shawnee  Ins.  Co.,  16  Okl.  11,  83 
Pac.  921,  holding  company  not  liable  where  agent's  limited  authority 
was  known  to  applicant  who  made  false  statement  as  to  encumbrances, 
though  condition  of  title  known  to  agent;  New  York  Life  Ins.  Co.  v. 
Fletcher,  117  U.  S.  531,  532,  29  L.  Ed.  938,  939,  6  Sup.  Ct.  843,  holding 
an  assured  bound  by  his  statements,  when  the  application  expressly 
stipulated  that  the  company  should  not  be  bound  by  its  agent's  state- 
ments unless  reduced  to  writing  and  forwarded  with  application;  United 
States  Life  Ins.  Co.  v.  Smith,  92  Fed.  508,  34  C.  C.  A.  506,  where  the 
facts  as  to  rejection  of  prior  applications  were  communicated  to  agent, 
who,  without  authority,  supplied  a  false  answer,  the  company  was  held 
not  bound;  Stamey  v.  Western  Union  Tel.  Co.,  92  Ga.  618,  44  Am.  St. 
Rap.  99,  18  S.  E.  1010,  holding  delivery  of  a  message  to  company's 
messenger  is  not  delivery  to  the  company,  until  message  presented  and 
accepted  at  transmitting  office;  O'Brien  v.  Prescott  Ins.  Co.,- 134  N,  Y. 
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31,  34,  31  N.  E.  266,  267,  holding  that  where  the  power  of  the  agent 
was  expressly  limited  by  the  policy  an  agent  had  no  power  to  waive 
condition  as  to  occupancy  of  building  insured. 

Power  of  insurance  agent  to  waive  conditions.    Note,  42  Am.  Rep. 
622. 

Effect  of  stipulations  seeking  to  make  agent  of  insurer  agent  of 
assured.    Note,  77  Am.  Dec.  724,  725,  726,  728. 

Insurance  agent  as  agent  of  assured.    Note,  20  L.  B.  A.  279,  280, 
283,  286. 

Where  an  agent  misleads  a  customer  as  to  what  application  should 
contain,  or  himself  prepares  application  and  obtains  customer's  signature, 
on  assurance  of  its  correctness,  description  of  risk  should  be  regarded  as 
act  of  insurer,  not  of  insured. 

Approved  in  Iowa  Life  Ins.  Co.  v.  Haughton,  46  Ind.  App.  475,  87  N.  E. 
705,  and  United  States  Health  etc.  Ins.  Co.  v.  Clark,  41  Ind.  App.  357,  83 
N.  E.  764,  both  following  rule ;  Northern  Assur.  Co.  v.  Grand  View  Bldg. 
Assn.,  183  U.  S.  349,  350,  352,  46  L.  Ed.  230,  231,  22  Sup.  Ct.  148,  149, 
holding  policy  void,  other  insurance  not  indorsed  upon  policy  though 
known  to  agent  at  time  premium  accepted ;  Mutual  Life  Ins.  Co.  v.  Hilton- 
Green,  211  Fed.  38, 127  C.  C.  A.  467,  holding  where  agents  soliciting  insur- 
ance knew  of  falsity  of  representations  of  insured  insurer  was  chargeable 
with  such  knowledge  in  absence  of  collusion ;  Connecticut  Fire  Ins.  Co.  v. 
Buchanan,  141  Fed.  893,  4  L.  R.  A.  (N.  S.)  758,  73  C.  C.  A.  Ill,  refus- 
ing parol  evidence  of  statements  of  agents  as  to  necessity  for  obtaining 
vacancy  permit  where  policy  provided  for  cancellation  if  premises  be- 
came vacant;  Carrollton  Furniture  Mfg.  Co.  v.  American  Credit  In- 
demnity Co.,  115  Fed.  80,  52  C.  C.  A.  671,  holding  if  incorrect  answer 
induced  by  agent's  misconstruction  of  question  in  application,  company 
bound  thereby;  Merchants'  Mut.  Fire  Ins.  Co.  v.  Harris,  51  Colo.  110, 
116  Pac.  148,  holding  where  agent  was  informed  of  diversity  of  owner- 
ship of  property  insured,  his  act  in  improperly  filling  in  blanks  relat- 
ing thereto  was  act  of  insurer;  Pacific  Mut.  Life  Ins.  Co.  v.  Van  Fleet, 
47  Colo.  410,  411,  107  Pac.  1091,  holding  where  agent,  correctly  in- 
formed, falsely  filled  blanks  as  to  previous  compensation  for  injuries 
insurer  was  estopped  to  declare  policy  void  therefor;  Pollock  v.  Ger- 
man Fire  Ins.  Co.,  127  Mich.  469,  86  N.  W.  1020,  holding  company 
estopped  from  denying  liability,  goods  removed  with  oral  consent  of 
agent  known  to  company;  Modern  Woodmen  v.  Angle,  127  Mo.  App. 
110,  112,  104  S.  W.  302,  holding  where  medical  examiner  wrote  such 
answers  in  application  as  he  deemed  material,  without  knowledge  of 
insured,  Insurer  was  estopped  to  assert  falsity  of  answers  as  breach  of 
warranties;  Bushnell  v.  Farmers'  etc.  Ins.  Co.,  110  Mo.  App.  228,  85 
S.  W.  103,  applying  rule  where  there  were  encumbrances  on  property 
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not  mentioned  in  application;  Ross-Langford  v.  Mercantile  Town  Mut. 
Ins.  Co.,  97  Mo.  App.  86,  71  S.  W.  722,  holding  company  bound  by  agent 
describing  building  as  dwelling,  being  informed  one  room  thereof  used 
as  a  millinery  store;  Wisenstine  v.  Interstate  etc.  Assn.,  98  Neb.  368, 
152  N.  W.  743, -applying  rule  where  age  of  insured  was  misstated; 
Travelers'  etc.  Ins.  Co.  v.  Snowden,  60  Neb.  272,  83  N.  W.  69,  holding 
insurer  bound  by  general  agent  's  classification  of  occupation  based  upon 
full  information  by  applicant;  Erickson  v.  Ladies  of  the  Maccabees,  25 
S.  D.  191,  126  N.  W.  262,  holding  whether  misstatement  as  to  cause  of 
father's  death  made  on  advice  of  agent  avoided  policy  was  for  jury; 
Smith  v.  Mutual  etc.  Fire  Ins.  Co.,  21  S.  D.  439,  113  N.  W.  96,  holding 
where  in  action  on  policy,  where  defense  was  that  insured  fired  build- 
ing, it  was  shown  value  stated  in  application  was  much  greater  than 
actual  value,  insured  could  show  such  value  Was  inserted  by  agent; 
Bennett  v.  Massachusetts  Mut.  Life  Ins.  Co.,  107  Tenn.  377,  64  S.  W. 
760,  holding  company  bound  by  policy,  incorrect  answers  written  into 
medical  examination  by  medical  examiner;  Home  Ins.  Co.  v.  Hancock, 
106  Tenn.  518,  62  S.  W.  146,  holding  company  bound  agent  incorrectly 
writing  applicant's  answer  as  to  interest  in  insured  property;  New 
Jersey  etc.  Ins.  Co.  v.  Baker,  94  U.  S.  614,  24  L.  Ed.  270,  holding  that 
the  application,  being  filled  up  by  the  agent,  could  not  be  set  up  to 
defeat  its  policy;  Eames  v.  Home  Ins.  Co.,  94  U.  S.  630,  24  L.  Ed,  301, 
where  interest  of  insured  was  misdescribed  in  application  for  fire  policy, 
written  up  by  agent,  though  correctly  communicated  to  him;  Conti- 
nental Ins.  Co.  v.  Chamberlain,  132  U.  S.  309,  33  L.  Ed.  343,  10  Sup. 
Ct.  88,  holding  the  act  of  district  agent,  in  writing  a  negative  answer 
as  to  other  insurance  and  informing  the  applicant  that  insurance  in  a 
co-operative  society  did  not  need  disclosure,  estopped  the  company  from 
denying  liability;  Sias  v.  Roger  Williams  Ins.  Co.,  8  Fed.  186,  holding 
company  bound  by  statement  prepared  by  subagent  verbally  appointed 
by  agent;  Langdon  v.  Union  Mutual  Life  Ins.  Co.,  14  Fed.  276,  holding 
company  estopped  by  act  of  subagent,  stating  wrong  name  of  medical 
attendant,  having  correct  information ;  Pacific  Mut.  Life  Ins.  Co.  v. 
Snowden,  58  Fed.  346,  7  C.  C.  A.  264,  where  the  insured  fully  stated  his 
occupation  and  the  agent  classified  the  risk  and  fixed  the  premium,  the 
insurer  was  bound;  Standard  Life  etc.  Co.  v.  Fraser,  76  Fed.  708,  22 
C.  C.  A.  499,  holding  there  was  no  fraud  in  an  application  when  the 
facts  were  truly  stated  to  the  agent,  as  to  prior  insurance,  and  answer 
made  on  his  advice;  New  York  Life  Ins.  Co.  v.  Russell,  77  Fed.  102, 
103,  104,  23  C.  C.  A.  43,  holding  company  bound,  when  facts  of  disease 
were  communicated  to  agent,  who  filled  up  the  application;  Phoenix 
Ins.  Co.  v.  Warttemberg,  79  Fed.  248,  24  C.  C.  A.  547,  to  same  effect 
as  to  statement  of  other  encumbrances;  New  York  Life  Ins.  Co.  v. 
M 'Master,  87  Fed.  69,  30  C.  C.  A.  532,  to  same  effect  as  to  other  in- 
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snrance,  insured  being  a  member  of  co-operative  society;  Dwelling- 
House  Ins.  Co.  v.  Brodie,  52  Ark.  14,  15,  4  L.  R.  A.  459,  460,  11  S.  W. 
1016,  where  false  answers  as  to  condition  of  property  were  knowingly 
inserted  in  application  by  agent,  the  company  was  bound ;  Wheaton  v. 
North  British, etc.  Ins.  Co.,  76  Cal.  419,  420,-9  Am.  St.  Rep.  218,  18 
Pac.  760,  holding  company  bound  by  false  answers  of  value,  written  by 
agent,  made  contrary  to  correct  statement  and  without  knowledge  of 
insured ;  German  American  Hut.  Ljfe  Assn.  v.  Farley,  102  Ga.  735,  29 
S.  E.  621,  holding  false  statements  as  to  rejection  of  risk  by  other  com- 
panies, in  an  application  prepared  by  agent  who  knew  the  truth,  did 
not  avoid  policy  when  made  without  fraud ;  Mass.  Mutual  Life  Ins.  Co. 
v.  Robinson,  98  111.  330,  holding  company  estopped  after  receiving 
premiums  to  deny  liability,  when  agent  prepared  application,  assured 
having  made  full  statement  of  facts  to  agent;  Royal  Neighbors  of 
America  v.  Boman,  177  111.  32,  69  Am.  St.  Rap.  205,  52  N.  E.  266,  to 
same  effect  where  medical  examiner  inserted  false  answers  to  questions 
truthfully  replied  to  by  insured;  Phoenix  Ins.  Co.  v.  Allen,  109  Ind. 
277,  10  N.  E.  87,  agent  inserting  false  description  of  location  of  per- 
sonal property  without  knowledge  or  consent  of  insured,  binds  the 
company;  Fickel  v.  Phoenix  Ins.  Co.,  119  Ind.  297,  12  Am.  St.  Rap.  403, 
21  N.  E.  900,  agent  making  false  statements  of  value  without  knowl- 
edge of,  and  contrary  to,  directions  of  applicant,  estops  the  company; 
Indiana  Ins.  Co.  v.  Hartwell,  123  Ind.  192,  24  N.  E.  105,  holding  an 
insurance  broker  is  the  agent  of  an  insurance  company  for  delivering 
policies  and  collecting  premiums;  Germania  Life  Ins.  Co.  v.  Lunken- 
heimer,  127  Ind.  543,  26  N.  E.  1084,  where  an  applicant  gives  truthful 
answers,  as  to  prior  applications,  but  agent  of  company  inserts  false 
answers  in  the  application,  the  company  is  estopped  to  contest  policy ; 
Bowlers  v.  Phoenix  Ins.  Co.,  133  Ind.  117,  20  L.  R.  A.  404,  32  N.  E. 
323,  to  same  effect  as  to  encumbrances  on  property;  Sullivan  v.  Phoenix 
Ins.  Co.,  34  Kan.  174,  8  Pac.  115,  holding  company  estopped  from  in- 
sisting on  breach  of  warranty  where  insured  has  truthfully  answered, 
and  agent  inserts  false  replies  in  statement  as  to  heating  apparatus; 
Continental  Ins.  Co.  v.  Pearce,  39  Kan.  402,  406,  7  Am.  St.  Rep.  562.  566, 
18  Pac.  294,  296,  to  same  point  and  effect;  Western  Assurance  Co.  v. 
Rector,  85  Ky.  303,  3  S.  W.  417,  agent  misdescribing  title  as  a  fee 
simple,  when  insured  stated  he  held  a  bond  for  title  and  lien,  estops 
the  company  to  allege  misrepresentation ;  Mutual  Benefit  Life  Ins.  Co. 
v.  Daviess,  87  Ky.  548,  9  S.  W.  814,  where  agent  informed  insured  that 
a  physical  trouble  was  immaterial,  thereby  causing  a  false  answer  to 
be  made,  the  company  was  estopped  from  alleging  fraud;  Wright  v. 
Northwestern  etc.  Ins.  Co.,  91  Ky.  213,  15  S.  W.  243,  holding  company 
bound    when    soliciting    agent    describes    a    railway    employee    as    a 
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"laborer,"  knowing  the  fact,  though  the  company  might  have  refused 
the  risk;  Young:  v.  Travelers'  Ins.  Co.,  80  Me.  250,  13  Atl.  898,  mis- 
statement of  date  of  accident  in  a  proof  made  out  by  insurer's  agent 
and  signed  by  insured  is  no  ground  for  disputing  liability;  Marston  v. 
Kennebec  Mut.  Life  Ins.' Co.,  89  Me.  272,  56  Am.  St.  Rep.  416,  36  Atl. 
391,  holding  company  estopped  to  deny  statement  as  to  refusal  of  risk: 
by  other  companies,  prepared  by  agent  without  fraud  or  collusion  ot 
the  insured;  Keystone  Mutual  etc.  Assn.  v.  Jones,  72  Md.  365,  20  Atl. 
196,  holding  company  bound  by  statement  of  age  inserted  by  agent  in 
case  of  an  illiterate  applicant;  Kausal  v.  Minnesota  etc.  Ins.  Assn.,  31 
Minn.  21,  47  Am.  Rep.  777,  16  N.  W.  430,  where  an  agent,  fully  in- 
formed as  to  title,  made  out  a  joint  application  by  husband  and  wife 
for  husband's  house  and  personalty  on  wife's  land;  held,  the  company 
bound  by  the  policy;  Planters'  Ins.  Co.  v.  Myers,  55  Miss.  504,  30  Am. 
Rep.  526,  holding  the  description  of  the  risk  prepared  by  the  agent 
on  true  information  binds  the  company;  Rissler  v.  American  Cent.  Ins. 
Co.,  150  Mo.  375,  51  S.  W.  757,  holding  company  bound  to  statement 
prepared  by  agent  as  to  date  of  last  inventory,  the  assured  having 
stated  that  he  was  not  sure  as  to  date,  agent  replying  it  was  immate- 
rial; Dahlberg  v.  St.  Louis  Mutual  Ins.  Co.,  6  Mo.  App.  128,  holding 
that  where  agent  prepared  statement  from  true  answers  given  by  as- 
sured, who  signed  it  without  reading,  insurer  held  bound  to  misrepre- 
sentation as  to  other  insurance;  McDonald  v.  Metropolitan  Life  Ins. 
Co.,  68  N.  H.  6,  38  Atl.  501,  holding  that  where  the  agent  knew  the 
insured's  employment  and  wrongly  described  it  in  statement,  the  com- 
pany was  not  entitled  to  retain  the  premiums  paid  on  forfeiting  the 
policy;  Baker  v.  Home  Life  Ins.  Co.,  64  N.  Y.  650,  holding  that  if  true 
answers  were  given  to  the  agent  who  filled  out  the  application,  the 
insurer  would  be  estopped  to  challenge  the  correctness  of  the  answers, 
though  changed  or  modified  by  the  agent;  Mowry  v.  Rosendale,  74  N.  Y. 
363,  holding  that  where  an  agent  procured  an  application  signed  in 
blank,  which  he  filled  up  and  took  to  another  office,  which  accepted 
risk  and  issued  policy,  that  office  was  estopped  from  claiming  breach 
of  warranty;  Miller  v.  Phoenix  Mutual  Life  Ins.  Co.,  107  N.  Y.  301f 
14  N.  E.  275,  to  same  effect  as  to  statement  of  age  of  insured,  a  Ger- 
man understanding  English  badly,  inserted  by  agent;  Johnson  v. 
Dakota  Fire  &  M.  Ins.  Co.,  1  N.  D.  179,  45  N.  W.  803,  holding  the 
decided  weight  of  authority  was  that  the  agent  filling  out  an  applica- 
tion, on  request  or  permission  of  insured,  was  the  agent  of  the  com- 
pany; Massachusetts  Life  Ins.  Co.  v.  Eshelman,  30  Ohio  St.  660,  hold- 
ing that  where  a  genuine  application  was  made  by  insured,  but  policy 
was  issued  on  a  fraudulent  application  substituted  by  agent,  the  in- 
surer was  bound  to  the  policy;  Union  Ins.  Co.  v.  McGookey,  33  Ohio 
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St.  566,  where  an  agent  fills  up  an  application  from  statements  of  in- 
sured truthfully  made,  receives  premium,  and  issues  policy,  the  insurer 
is  bound  unless  the  insured  is  chargeable  with  knowledge  that  agent 
exceeded  his  authority;  Fanners'  Ins.  Co.  v.  Williams,  39  Ohio  St.  589, 
48  Am.  Rep.  476,  holding  insuring  company  hound  to  erroneous  state- 
ment as  to  heating  apparatus  in  application  filled  np  by  soliciting 
agent,  but  ordering  reform  of  application;  Kin  tor  v.  Lebanon  Mut.  Ins. 
Co.,  128  Pa.  St.  565,  15  Am.  St.  Rep.  699,  5  L.  R.  A.  648,  18  Atl.  450, 
holding  the  law  does  not  impose  any  absolute  duty  on  the  insured  to 
read  his  policy,  and  the  company  was  bound  by  fraudulent  act  of 
igent  in  filling  up  application;  Lynchburg  Fire  Ins.  Co.  v.  West,  76 
Va.  580,  holding  a  false  statement  of  no  encumbrance  in  an  applica- 
tion, induced  by  agent's  opinion  that  unpaid  purchase  money  not  yet 
due  was  not  an  encumbrance,  was  binding  on  the  company;  Simmons 
v.  West  Virginia  Ins.  Co.,  8  W.  Va.  494,  holding  where  particulars  of 
heating  apparatus  were  filled  into  an  application  by  agent  from  his 
own  knowledge,  the  insured  was  not  required  to  keep  them  in  better 
order  than  at  the  time  of  insurance;  Schwarzbach  v.  Ohio  Valley  Pro- 
tective Union,  25  W.  Va.  663,  holding  that  knowledge  of  dissipated 
habits  of  insured  by  agent  who  filled  up  the  application  with  a  false 
answer  estopped  a  claim  of  forfeiture;  Johnston  v.  Northwestern  etc. 
Ins.  Co.,  94  Wis.  121,  68  N.  W.  869,  holding  question  whether  the  in- 
sertion by  agent  of  definite  amount  of  encumbrance  after  insured's 
statement  of  uncertainty  was  a  representation  or  warranty,  should 
have  been  left  to  jury. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  559,  68  L.  Ed. 
367,  34  Sup.  Ct.  186;  holding  policy  avoided,  though  misstatement  in 
application  was  suggested  and  written  by  physician,  when  policy  pro- 
vided statements  not  contained  in  application  were  not  within  notice 
of  insurer;  Wyss-Thalman  v.  Maryland  Casualty  Co.,  193  Fed.  57,  58, 
holding  where  statements  in  schedule  of  warranties  were  false  evidence 
that  they  were  made  by  agent  of  company  in  absence  of  insured  was 
inadmissible;  M 'Master  v.  New  Tork  etc.  Ins.  Co.,  99  Fed.  867,  40 
C.  C.  A.  119,  holding  interlineation  in  application  made  by  agent  with- 
out applicant's  knowledge  immaterial  where  applicant  had  full  oppor- 
tunity to  examine  before  accepting  policy;  Modern  Woodmen  v.  Inter- 
national Trust  Co.,  25  Colo.  App.  47,  136  Pac.  813,  holding  willful  mis- 
representations to  examining  physician  avoided  policy  though  agent 
knew  they  were  not  true;  Maier  v.  Fidelity  Mut.  Life  Assn.,  78  Fed. 
571,  24  C.  C.  A.  239,  where  nntrue  statements  were  inserted  in  an 
application,  filled  up  by  the  agent  at  request  of  insured  on  incomplete 
information,  and  ono  of  the  conditions  of  the  policy  was  that  an  un- 
true statement  should  avoid  it,  holding  the  company  not  bound;  Ala- 
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bama  Gold  Life  Ins.  Co.  v.  Garner,  77  Ala.  216,  the  writing  of  an 
application  by  agent,  from  a  memorandum  of  the  answers  of  assured, 
afterward  read  to  and  signed  by  the  assured,  make  it  in  fact  the  an- 
swers and  representations  of  the  assured;  Sellers  v.  Commercial  Fire 
Ins.  Co.,  105  Ala.  290,  16  South.  799,  where  it  was  shown  that  the 
broker  who  prepared  the  application  was  in  fact  agent  of  the  appli- 
cant, holding  the  company  not  bound  by  misdescriptions  of  the  prop- 
erty; Ryan  v.  World  Life  Ins.  Co.,  41  Conn.  170,  19  Am.  Rep.  491, 
where  an  agent  deliberately  inserted  false  information  on  material 
points  in  the  answers  in  an  application  signed  without  reading,  the 
company  were  not  bound;  Commonwealth  M.  F.  Ins.  Co.  .v.  Huntzinger, 
98  Pa.  St.  48,  holding  that  statement  by  insured  of  wrong  amount  of 
existing  insurance  on  property  was  in  breach  of  warranty  and  avoided 
the  policy. 

Insurance — Knowledge  of  insurer's  agent.    Note,  26  Am.  Rep.  370. 

Answers  in  insurance  applications  as  warranties.  Note,  50  Am. 
Rep.  820. 

Charging  insurance  company  with  agent's  knowledge.  Note,  82 
Am.  Dec.  723. 

When  knowledge  of  agent  binds  insurance  company.  Note,  85 
Am.  Dec.  564. 

Waiver  of  stipulations  that  conditions  and  forfeitures  in  insur- 
ance policies  shall  not  be  waived  or  shall  be  waived  in  writing 
only.    Note,  107  Am.  St.  Rep.  122. 

Effect  of  agent's  knowledge  of  falsity  of  statements  in  applica- 
tion.   Note,  16  L.  R.  A.  36. 

Effect  of  notice  to  subagent.    Note,  21  L.  R.  A.  342. 

Effect  of  agent's  inserting  false  answers  to  questions  correctly 
answered  by  applicant.     Note,  4  L.  R.  A.  (N.  S.)  608,  610. 

Miscellaneous.  Cited  in  Hamil  v.  Flowers,  184  Ala.  307,  63  South. 
996,  to  point  that  in  construing  contract  law  books  to  substance  of  thing 
agreed  upon  to  determine  what  contract  really  is. 

Cited  in  Mosley  v.  Vermont  Mutual  Fire  Ins.  Co.,  55  Vt.  148;  Vir- 
ginia Fire  &  M.  Ins.  Co.  v.  Saunders,  84  Va.  216,  4  S.  E.  586;  Bettman 
v.  Harness,  42  W.  Va.  447,  36  L.  R.  A.  573,  26  S.  E.  276. 


IS  Wall.  236-243,  20  L.  Ed.  624,  EX  PARTE  McNIEL, 

Pilot  regulations  are  regulations  of  commerce,  and  half  pilotage  is  a 
necessary  and  usual  part  of  every  system;  provisions  relating  thereto  have 
obtained  from  an  early  period,  and  are  to  be  found  in  the  laws  of  most 
commercial  States. 


EX  PARTE  McNIEL. 
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Approved  In  The  Qneen,  206  Fed.  155, 156,  124  C.  C.  A.  214,  upholding 
California  statute  for  lien  for  half  pilotage  fees  on  refusal  of  tender; 
Bigley  v.  New  York  &  P.  R.  S.  8.,  105  Fed.  76,  holding  steam  vessels 
entering  New  York  harbor  from  Porto  Rican  ports  exempt  from  pilotage 
charges;  Peterson  v.  Pilot  Commrs,,  24  Tex.  Civ.  41,  57  S.  W.  1007, 
holding  right  to  collect  pilot  fees  upheld  without  exception ;.  Darden  v. 
Thompson,  101  Va.  641,  44  8.  E.  757,  upholding  under  Rev.  Stats.,  §  4237, 
prohibiting  pilotage  discriminations,  Va.  Code,  §§  1965,  1969,  regulating 
pilot  rates  for  different  ports  of  coast;  Neal  v.  Steamship  Alameda,  12 
Sawv.  432,  31  Fed.  368,  holding  that  provisions  of  California  code,  dis- 
criminating in  pilot  charges  between  ocean  going  and  coasting  vessels, 
are  unconstitutional;  Williams  v.  The  Lizzie  Henderson,  29  Fed.  Cos. 
1373,  as  established  law,  holding  a  State  law  exempting  State  owned 
vessels  from  pilotage,  unless  a  pilot  is  actually  employed,  unconstitu- 
tional; The  Chase,  14  Fed.  856,  sustaining  act  of  Florida  of  1879,  empow- 
ering local  boards  to  fix  rates  of  pilotage  for  their  several  ports. 

Liability  of  vessel  or  owner  for  compulsory  pilotage  fees.    Note, 
39  L.  R.  A.  177, 180. 

Libel  for  half  pilotage  by  the  flnt  pilot  speaking  a  vessel,  la  authorized 
by  Maw  York  Act  of  1847,  Section  7. 

Approved  in  Flanders  v.  Tripp,  2  Low.  16,  Fed.  Cas.  4854,  as  also  the 
rule  under  Massachusetts  law;  The  William  Law,  14  Fed.  795,  holding 
that  a  Delaware  pilot  was  entitled  to  half  pilotage  under  State  law;  Neil 
v.  Wilson,  14  Or.  413,  12  Pac.  811,  holding  an  Oregon  pilot,  who  has 
brought  a  ship  into  the  Columbia  River,  is  not  entitled  to  full  pilotage 
fees,  under  local  law,  from  same  ship  piloted  out  by  a  Washington  pilot. 

Distinguished  in  The  Bark  Princess  Alexandria,  8  Ben.  209,  Fed.  Cas. 
11,430,  holding  State  court  construction  of  the  law,  binding. 

Powers  of  government  are  divided  Into  those  belonging  exclusively  to 
the  States,  or  exclusively  to  national  government;  those  exercisable  con- 
currently and  independently  by  both;  those  exercisable  by  States  until 
Congress  acts.    In  the  latter  class  Is  the  commerce  power. 

Approved  in  Port  Richmond  etc.  Ferry  Co.  v.  Bd.  of  Chosen  Freehold- 
ers, 234  U.  S.  330,  68  L.  Ed.  1835,  34  Sup.  Ct.  821,  holding  State  could 
establish  and  regulate  boundary  ferry  and  regulate  rates,  subject  to 
paramount  power  of  Congress;  Simpson  v.  Shepard,  230  U.  8.  400, 
Ann.  Cas.  1916A,  18,  48  L.  R.  A.  (H.  S.)  1161,  57  L.  Bd.  1541,  33  Sup.  Ct. 
729,  upholding  rates  prescribed  by  State  for  intrastate  shipments;  Old 
Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  405,  62  L.  Ed.  270,  28 
Sap.  Ct.  133,  holding  State  statute  giving  damages  for  death  by  tort 
extended  to  case  of  citizen  of  State  killed  on  high  seas  in  vessel  owned 
by  State  corporation  by  negligence  of  vessel  owned  by  another  State 
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corporation;  Armour  &  Co.  v.  City  Council  of  Augusta,  134  Ga.  182, 
27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  419,  holding  estate  providing  for  inspec- 
tion of  packing-houses  and  imposing  inspection  charge  on  imported  meats 
void  as  regulation   of  interstate  commerce;   Hardwick  Farmers'  Ele- 
vator Co.  v.  Chicago  etc.  Ry.  Co.,  110  Minn.  34,  19  Ann.  Cas.  1088,  124 
N.  W.  822,  holding  reciprocal  demurrage  law  of  State  not  displaced  by 
Hepburn  act;  Wingfield  v.  New  York, Cent.  etc.  R.  R.  Co.,  216  N.  Y.  284, 
110  N.  E.  616,  10  N.  C.  C.  A.  918,  holding  Federal  Employers'  Liability 
Act  precluded  operation  /of  State  law  on  same  subject ;  Schlesinger  v. 
Gilhooly,  189  N.  Y.  16, 12  Ann.  Cas.  1138,  81  N.  E.  624,  holding  provisions 
of    National    Banking  Act  superseded  State  laws  relating  to  interest 
chargeable  by  national  banks ;  Chicago  etc.  R.  R.  Co.  v.  Fuller,  17  Wall. 
568,  21  L.  Ed.  714,  holding  statute  of  Iowa  of  1862,  requiring  railroad 
companies  annually  to  fix  transportation  rates  and  post  rate  schedules 
in  stations,  constitutional  as  a  police  regulation ;  Farmers'  &  Mech.  Nat. 
Bank  v.  Dearing,  91  U.  S.  34,  23  L.  Ed.  199,  holding  the  power  of  States 
to  tax  national  banks  is  within  the  last  class;  Claflin  v.  Houseman, 
93  U.  S.  137,  23  L.  Ed.  838,  holding  that  where  exclusive  jurisdiction 
was  not  given  to  Federal  courts,  an  assignee  in  bankruptcy  might  bring 
a  suit  in  State  courts  to  recover  money  collected  on  a  judgment;  Inman 
S.  S.  Co.  v.  Tinker,  94  U.  S.  242,  244,  24  L.  Ed.  121,  122,  holding  statute 
of  New  York  of  1862,  imposing  tonnage  dues,  unconstitutional,  as  vio- 
lating the  commerce  clause;  Foster  v.  Master  and  Wardens  of  Port  of 
New  Orleans,  94  U.  S.  248,  24  L.  Ed.  122,  holding  statute  of  Louisiana 
of  1869,  requiring  survey  of  vessels  arriving  at  port  of  New  Orleans, 
unconstitutional;  Wilson  v.  McNamee,  102  U.  S.  574,  26  L.  Ed.  234, 
holding  that  foreign  and  interstate  commerce  were  in  exclusive  juris- 
diction of  Congress;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
211,  38  L.  Ed.  966,  14  Sup.  Ct.  1089,  holding  Kentucky  statute  of  1890, 
regulating  tolls  over  bridge  connecting  two  States,  without  concurrence 
of  Congress  or  the  other  State,  unconstitutional;  Gulf  etc.  R.  Co.  v. 
Hefley,  158  U.  S.  104,  39  L.  Ed.  912,  15  Sup.  Ct.  804,  holding  that  the 
act  of  Texas  of  1882,  limiting  transportation  rates  to  be,  as  regards 
interstate  shipments,  in  conflict  with  interstate  commerce  acts;  Glover 
v.  Love,  68  Ala.  220,  holding  Federal  courts  had  exclusive  jurisdiction 
of  all  actions  by  an  assignee  in  bankruptcy  for  recovery  of  assets,  unless 
in  the  cases  excepted  by  the  statutory  amendment;  Hade  v.  McVay, 
31  Ohio  St.  236,  holding  State  courts  had  jurisdiction  of  a  suit  under 
section  30  of  National  Bank  Act,  to  recover  penalty  for  usurious  interest ; 
National  etc.  Bank  Act  v.  Boylen,  26  W.  Va.  557,  53  Am.  Rep.  115,  holding 
that  Congress  having  prescribed  penalty  for  taking  usurious  interest 
by  a  national  bank,  State's  legislation  is  forbidden. 


591  EX  PARTE  McNIEL.  13  Wall.  236-243 

Virions  acts  of  Congress  on  pilotage  assert  and  exercise  plenary  power 
of  Congress  over  subject;  In  view  of  them  the  State  laws  regulating  the. 
suae  imbjRct  are  to  be  regarded  as  valid  until  superseded  by  act  of 
Congress. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  TJ.  S.  195, 
56  L.  Ed.  1051,  32  Sup.  Ct.  626,  holding  American  vessels  sailing  to 
American  ports  but  stopping  en  route  at  foreign  ports  were  subject  to 
California  pilotage  laws  on  entering  or  leaving  port  of  San  Francisco; 
Wilmington  Transportation  Co.  v.  Railroad  Commission,  236  U.  S.  154, 
155,  59  L.  Ed.  516,  35  Snp.  Ct.  276,  holding  State  could  regulate  charges 
for  transportation  between  termini  in  State,  though  over  high  seas; 
Olsen  v.  Smith,  195  U.  S.  341,  49  L.  Ed.  229,  25  Sup.  Ct.  52,  upholding 
Texas  pilotage  laws;  The  Lot ta wanna,  21  Wall.  582,  22  L.  Ed.  664,  af- 
firming power  of  State  to  enact  laws  creating  liens  on  vessels  in  favor 
of  materialmen;  Wilson  v.  McNamee,  102  U.  S.  575,  26  L.  Ed.  235, 
holding  the  pilot  laws  of  New  York  were  constitutional;  The  Glenearne, 
7  Sawy.  202,  7  Fed.  607,  holding  that  a  claim  for  pilotage  of  a  ship 
in  Oregon  waters,  was  governed  by  the  State  law  of  Oregon ;  The  Alcalde, 
12  Sawy.  270,  30  Fed.  135,  holding  the  States  of  Oregon  and  Washing- 
ton have  each  power  to  regulate  pilots  on  the  Columbia  River  until 
Congress  legislates ;  The  South  Cambria,  27  Fed.  526,  holding  the  com- 
pulsory clause  of  the  Delaware  statute  of  April  5,  1881,  was  in  conflict 
with  act  of  Congress  of  March  2,  1837,  concerning  pilots,  and  void; 
Thompson  v.  Spraigue,  69  Ga.  421,  holding  that  the  Georgia  law  of 
pilotage  was  not  in  conflict  with  the  Fourteenth  Amendment  to  the  Con- 
stitution; Sherlock  v.  Ailing,  44  Ind.  196,  holding  the  statute  enabling 
recovery  of  damages  for  injuries  causing  death,  as  applied  to  vessels 
navigating  Ohio  River,  is  not  invalid  as  a  regulation  of  commerce;  Jamie- 
son  v.  Indiana  Natural  Gas  etc.  Co.,  128  Ind.  580,  12  L.  R,  A.  660,  28 
N.  E.  84,  sustaining  validity  of  act  of  1891,  regulating  the  procuring, 
trail  sporting  and  rsing  of  natural  gas;  State  v.  Judge,  36  La.  Ann.  127, 
holding  the  act  of  Congress  of  1789  recognized  the  State  laws  relating 
to  pilotage,  which  had  never  been  repealed  by  Congress;  dissenting 
opinion  in  Wabash  etc.  R.  Co.  v.  Illinois,  118  U.  S.  585,  30  I..  Ed.  254, 
7  Sup.  Ct.  18,  arguendo;  Chicago  etc.  R.  R.  Co.  v.  Fuller,  17  Wall.  569, 
21  L.  Ed.  714,  as  illustrating  a  case  of  State  legislation,  valid  until 
superseded  by  act  of  Congress;  McDonald  v.  State,  81  Ala.  283,  60  Am. 
Rep.  159,  2  South.  830,  sustaining  constitutionality  of  act  of  1887,  re- 
quiring railroad  engineers  to  be  examined  and  licensed. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  557. 
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Libel  In  admiralty  for  recovery  of  half  pilotage  la  proper.  It  la  not 
for  the  rncovery  of  a  penalty.  There  la  a  tender  of  services  noon  which 
the  law  ralaes  an  Implied  promise  to  pay  the  statutory  amount. 

Approved  in  The  Carrie  L.  Tyler,  106  Fed.  428,  45  C.  C.  A.  405, 
dismissing  libel  in  rem  for  recovery  of  statutory  penalty  for  improper 
exercise  of  pilot  function ;  The  Edith  Godden,  25  Fed.  511,  holding  such 
contract  was  enforceable  by  libels  either  in  rem  or  in  personam;  Thomp- 
son v.  Spraigue,  69  Ga.  419,  following  rule. 

Contracts  relating  to  pilotage  are  Within  sphere  of  admiralty  juris- 
diction. 

Approved  in  Ex  parte  Hagar,  104  U.  8.  521,  26  L.  Ed.  816,  in  suit  in 
District  Court  to  recover  half  pilotage  fees;  Ex  parte  Loud,  154  U.  S. 
582,  20  L.  Ed.  627,  14  Sap.  Ct.  1204,  to  same  effect;  The  Gleneame,  1 
Sawy.  202,  7  Fed.  606,  claim  is  enforceable  either  against  owner  or 
vessel;  The  Schooner  Ealmar,  10  Ben.  243,  245,  Fed.  Cas.  7601,  to  same 
effect;  The  George  T.  Kemp,  2  Low.  486,  Fed.  Cas.  5341,  holding  that 
there  was  no  distinction  as  to  jurisdiction  between  libels  in  admiralty 
for  pilotage  and  libels  by  the  United  States  for  tonnage  dnes  on  ships 
entering  for  trade;  The  Francisco  Garguilo,  14  Fed.  496,  as  to  suit  for 
pilotage  tendered  to  an  outward-bound  vessel,  under  New  York  laws, 
affirming  admiralty  jurisdiction ;  The  Edith  Godden,  25  Fed.  512,  affirm- 
ing rule  as  to  jurisdiction  of  libel  for  half  pilotage;  Copp  v.  Louisville 
etc.  R.  Co.,  43  La.  Ann.  514,  26  Am.  St.  Rep.  200,  12  L.  E.  A,  726.  9 
South.  441,  holding  Federal  courts  had  exclusive  jurisdiction  of  cases 
under  the  Interstate  Commerce  Act;  Fitzgerald  v.  Fitzgerald  etc.  Co., 
41  Neb.  468,  59  N.  W.  864,  to  same  effect. 

Admiralty  jurisdiction  of  contracts.     Note,  66  L.  R.  A.  229. 

State  law  cannot  give  Jurisdiction  to  Federal  court,  hut  It  may  create 
a  substantial  right,  such  that,  where  there  la  no  Impediment  from  residence 
of  parties.  It  may  be  enforced  in  Federal  courts,  whether  of  equity,  admir- 
alty or  common  law. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  221, 
Ann.  Cas.  1916E,  505,  60  L.  Ed.  965,  36  Sup.  Ct.  595,  holding  seventh 
amendment  did  not  apply  to-  action  in  State  court  growing  out  of  Fed- 
eral Employers'  Liability  Act;  Singer  Sewing  Machine  Co.  v.  Benedict, 
229  U.  S.  486,  57  I..  Ed.  1291,  33  Sup.  Ct.  942,  holding  equity  suit  to 
enjoin  taxes  levied  under  State  law  could  be  maintained  in  Federal 
Court  where  diversity  of  citizenship  existed;  The  Starr,  209  Fed.  883, 
holding  State  statute  giving  action  for  wrongful  death  extended  to 
'death  on  domestic  vessel  on  high  seas  not  within  any  other  sovereignty 
and  action  could  be  maintained  in  admiralty  where  lien  given  on  vessel; 
The  General  Foy,  175  Fed.  591,  592;  Aurora  Shipping  Co.  v.  Boyce,  191 
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**e<3.    ^67, 112  C.  C.  A.  372,  and  Monongahela  River  Consol.  Coal  etc.  Co. 

*•  SeHinnerer,  196  Fed.  383,  117  C.  C.  A.  193,  all  holding  admiralty  had 

J***i  a  diction  of  action  for  injury  from  maritime  tort  arising  under  State 

!  ^txite;  Zikos  v.  Oregon  R.  &  Nav.  Co.,  179  Fed.  900,  holding  Employers' 

a  ^J^ility  Act  not  void  because  giving  jurisdiction  to  State  courts  of 

jw    ^na  arising  thereunder;  United  States  v.  Leslie,  167  Fed.  674t,  hold- 

j0^    **ight  of  action  to  quiet  title  when  out  of  possession  given  by  State 

1§  **  enforceable  in  Federal  court;  Morrill  v.  American  Reserve  Bond  Co., 

o^       ^*«d.  314,  holding  Federal  court  had  jurisdiction  of  suit  by  citizen 


a^w  ^*x other  State,  to  enjoin  State  officer  from  performance  of  official 

£*         »      >J~«i4V»    Pomlino    Uininff  Prt     v     WAQ+fol<1  +     1 SI    TiWI     90ft     900     VinlHino- 
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^  >*orth  Carolina  Mining  Co.  v.  Westfeldt,  151  Fed.  298,  299,  holding" 
^^  ^:^ ^1  court  had  jurisdiction  of  suit  by  citizen  of  another  State  to 
\^  "*"****ine  adverse  claim  to  land  under  State  statute;  Mathews  Slate 
"  ^  ^  Mathews,  148  Fed.  493,  Federal  court  has  no  jurisdiction  over  suit 
S^XSW^ht  under  Massachusetts  statute  giving  courts  equity  jurisdiction 
oveT  suit  by  creditor  to  apply  in  payment  of  debt  property  of  debtor 
which  cannot  be  attached  at  law;  Barber  Asphalt  etc.  Co.  v.  Morris, 
132  Fed.  949,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  provision  of  city  charter 
for  appeals  from  allowance  or  rejection  of  claims  to  District  Court 
and  prohibiting  payment  of  claims  pending  appeal  does  not  restrict 
Federal  jurisdiction;  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co., 
130  Fed.  792,  upholding  removability  of  suit  for  condemnation  of  rail- 
road right  of  way  by  Kentucky  corporation  against  citizen  of  another 
State;  The  Energia,  124  Fed.  846,  entertaining  suit  in  rem  under  State 
law  to  recover  damages  for  breach  of  charter-party  to  .carry  cargo  from 
Puget  Sound  to  Australia;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  517, 
sustaining  bill  under  Delaware  statute  by  unsecured  creditors  for  ap- 
pointment of  receiver  to  take  charge  of  insolvent  corporation;  The 
Robert  Dollar,  115  Fed.  224,  enforcing  liens  given  by  State  statute  on 
foreign  vessel  for  necessary  repairs  and  supplies;  The  Lida  Fowler, 
113  Fed.  607,  enforcing  maritime  lien  created  by  State  statute  for  pen- 
alty for  failure  to  take  pilot;  dissenting  opinion  in  Wahl  v.  Franz,  100 
Fed.  701,  40  C.  C.  A.  638,  court  holding  proceedings  for  probate  of 
will  not  suit  in  law  or  equity  removable,  although  contestant  citizen  of 
another  State;  Ex  parte  Schollenberger,  96  U.  S.  377,  24  L.  Ed.  855, 
affirming  jurisdiction  of  Circuit  Court  of  a  suit  against  a  foreign  cor- 
poration, under  State  law  making  consent  "to  be  found"  within  State 
for  purposes  of  process,  a  condition  of  doing  business  in  the  State; 
Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S.  639,  24  L.  Ed.  863,  holding  that 
Federal  courts,  in  a  suit  to  redeem  property  after  foreclosure,  not  bound 
to  follow  exact  mode  prescribed  by  State  law  as  long  as  the  right  was 
substantially  preserved;  Smith  v.  Ft.  Scott  etc.  R.  R.  Co.,  99  U.  S.  401, 
25  L.  Ed.  438,  dismissing  a  bill  by  a  creditor  to  compel  debtor  to  assign 
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its  claim  to  county  bonds,  and  the  issue  of  same,  there  being  no. State 
law  touching  such  suit;  Reynolds  v.  Crawfordville  Bank,  112  U.  S.  410, 
28  L.  Ed.  736,  6  Sup.  Ct.  216,  sustaining  Federal  jurisdiction  of  a  bill 
to  quiet  title  where  the  State  law  prescribed  what  kind  of  a  claim  should 
constitute  a  cloud  removable  by  suit  in  equity;  The  J.  E.  Rumbell,  148 
U.  S.  13,  37  L.  Ed.  347,  13  Sup.  Ct.  500,  holding  that  Federal  courts  in 
enforcing  a  maritime  right  given  by  State  law,  follow  their  own  rules 
of  procedure,  applied  to  a  libel  in  rem  for  supplies  in  home  port ;  Cowley 
v.  Northern  Pac.  R.  Co.,  159  U.  S.  583,  40  L.  Ed.  267,  16  Sup.  Ct.  131, 
holding  Federal  court  might  take  jurisdiction  of  case  under  a  terri- 
torial statute  to  set  aside  a  judgment  obtained  through  fraud ;  The 
Illinois,  White  and  Cheek,  2  Flipp.  408,  416,  Fed.  Cas.  7005,  holding  a 
Hen  for  supplies  in  home  port,  under  law  of  Tennessee,  may  be  enforced 
in  Federal  courts,  according  to  their  own  rules  of  procedure;  Whitney 
v.  The  Mary  Gratwick,  2  Sawy.  343,  Fed.  Cas.  17,591,  sustaining  Fed- 
eral jurisdiction  of  libel  in  rem  for  wages,  on  ship  engaged  on  interior 
waters  of  State  given  by  State  law;  Holmes  v.  Oregon  etc.  R.  Co.,  6 
Sawy.  272,  5  Fed.  84,  affirming  Federal  jurisdiction  of  suit  for  damages  . 
for  death  hy  marine  tort  given  hy  Oregon  law;  Goldsmith  v.  Oilliland, 
10  Sawy.  609,  22  Fed.  866,  affirming  jurisdiction  of  Federal  courts  of  a 
bill  to  remove  a  cloud  founded  on  section  500  of  Oregon  Code  of  Civil 
Procedure;  The  Steamship  Oregon,  14  Sawy.  463,  45  Fed.  76,  holding 
Federal  courts  would  have  jurisdiction  of  a  suit  for  damages  causing 
death,  from  a  maritime  tort,  when  State  law  gave  such  right  of  action ; 
The  Canal-Boat  Ann  Ryan,  7  Ben.  25,  Fed.  Cas.  428,  affirming  Federal 
jurisdiction  of  a  claim  for  double  wharfage,  under  New  York  statute; 
The  St.  Joseph,  21  Fed.  Cas.  17S,  affirming  power  of  admiralty  court 
to  entertain  a  libel  for  tolls  imposed  by  a  State  law;  Williams  v.  Empire 
Transportation  Co.,  29  Fed.  Cas.  1364,  holding  that,  where  a  corpora- 
tion of  another  State,  doing  business  in  home  State,  was  by  local  law 
subject  to  process  by  service  on  agents,  it  was  in  jurisdiction  of  Federal 
court ;  Runkle  v.  Lamar  Ins.  Co.,  2  Fed.  12,  affirming  Federal  jurisdiction 
of  a  foreign  insurance  company  which,  under  a  State  law,  has  consented 
to  service  of  process  on  its  agent  in  State;  The  Garland,  5  Fed.  927, 
holding  an  action,  under  Michigan  statute,  for  damages  by  loss  of  life, 
was  within  admiralty  jurisdiction;  The  J.  F.  Warner,  23  Fed.  345,  sus- 
taining jurisdiction  of  a  libel  in  rem  to  enforce  a  lien  under  a  contract 
of  affreightment  given  by  law  of  New  York ;  Flash  v.  Wilkerson,  22 
Fed.  691,  holding  Federal  courts  will  administer  a  State  law  giving 
creditors  an  enlarged  and  purely  statutory  remedy,  but  according  to  their 
own  practice;  Buford  v.  Holley,  28  Fed.  682,  684,  sustaining  constitu- 
tionality- of  Alabama  statute,  giving  a  simple  contract  creditor  the 
right  to  go  into  a  court  of  equity  without  first  obtaining  a  judgment, 
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tad  fmolcKng  Federal  courts  would  follow  its  interpretation  by  State 
conrt  ;  IMcDonald  v.  Priolean,  44  Fed.  770,  affirming  Federal  jurisdiction 
of  &  li  "feel  for  pilotage  against  consignee  liable  by  •State  law ;  De  La 
Vei£T*«  Refrig.  Mach.  Co.  v.  Montgomery  Brewing  Co.,  46  Fed.  830, 
holding-  Federal  courts  will  enforce  a  statutory  mechanic's  lien  in  equity, 
*her»  *:>ie  remedy  is  more  complete  than  at  law;  The  H.  E.  Willard,  52 
M  385,  holding  that  Federal  courts  in  admiralty  have  no  jurisdiction 
°u  oX&im  by  a  part  owner  of  a  vessel  for  supplies  furnished  by  him 
betox^  the  taking  of  an  account  with  the  other  part  owners;  Brisenden 
*  ^^mberlain,  53  Fed.  309,  holding  that  a  suit  under  Lord  Campbell's 
^removable  to  Federal  court  by  a  nonresident  defendant;  Wyman 
v-  ^a/t  Views,  53  Fed.  680,  holding  Circuit  Court  has  jurisdiction  of  a 
*  ***  equity  to  enforce  a  trust  and  distribute  a  fund  under  section 
w??!  Code  of  South  Dakota;  The  City  of  Norwalk,  55  Fed.  106,  109, 
*H=T  District  Court  had  jurisdiction  to  recover  damages  for  death 

Duluth 


act 


by 


owners 


ct    ^^gligenee  arising  under   law   of  New  York;    Prentice   v. 
i^   ^e  etc.  Co.,  58  Fed.  442,  7  C.  C.  A.  293,  holding  that 
<kjq  Sev«ralty,    under   a    common    source   of    title    of    vacant    and    un- 
it^w  ***©«!  lots,  may  bring  suit  to  quiet  title   in  Federal   court,   under 
l>        e^ota  statute  enabling  such  suit ;  Gilchrist  v.  Helena  Hot  Springs 
**%     Co.,    58    Fed.    711,    712,    sustaining    jurisdiction    of    a    suit    in 
fcCJlfty  to  enforce  a  judgment  lien  on  corporate  property,   when  the 
State  law  provided  no  mode  of  enforcement;  Bigelow  v.  Nickerson,  70 
Fed.  119,  30  L.  R.  A.  340,  17  C.  C.  A.  1,  holding  a  suit  under  statute  of 
Wisconsin,  giving  right  of  action  for  negligence  causing  death,  in  a 
cause  arising  on  Lake  Michigan,  in  jurisdiction  of  admiralty  court; 
Missouri  etc.  Trust  Co.  v.  Krumseig,  77  Fed.  43,  23  C.  C.  A.  1,  in  con- 
curring opinion,  holding  that  the  Minnesota  statute  reversing  the  rule 
of  tender  before  seeking  relief  from  a  usurious  contract,  was  binding 
on  Federal  courts;  Atlantic  Works  v.  Tug  Glide,  157  Mass.  526,  528, 
532,  34  Am.  St  Rep.  307,  308,  309,  310,  33  N.  E.  163,  164,  affirming 
validity  of  Statute,  chapter  192,  section  14,  giving  a  lien  for  repairs 
to  vessel  in   home  port,   and   that  Federal  court   had   jurisdiction  to 
enforce  the  lien;  The  Willapa,  25  Or.  77,  34  Pac.  691,  holding  that 
when  maritime  law  does  not  give  a  lien,  State  law  cannot  confer  juris- 
diction in  rem ;  The  Sue,  137  Fed.  135,  arguendo. 
Distinguished  in  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  450,  deny- 
•  ing  Federal  equity  jurisdiction  to  enjoin  collection   of   State  tax  on 
ground  of  its  illegality,  though  such  power  is  conferred  by  State  stat- 
ute; Anthony  v.  Burrow,  129  Fed.  789,  denying  Federal  equity  jurisdic- 
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tion  to  require  State  officer  to  certify  nomination  of  certain  person  as 
candidate  for  Congress. 

State  court's  jurisdiction  on  action  against  national  banks  to  re- 
cover excessive  interest.    Note,  28  Am.  Rep.  463. 

Party  forfeits  nothing  by  going  Into  a  Federal  .tribunal.  Jurisdiction 
having  attached,  the  case  Is  there  tried  and  decided  on  same  principles  and 
considerations  as  if  brought  in  proper  State  tribunal 

Approved  in  McCteltan  v.  Carland,  187  Fed.  919,  110  C.  C.  A.  49,  hold- 
ing legal  custody  of  estate  by  State  court  no  obstacle  to  exercise  by 
Federal  court  of  jurisdiction  over  suits  by  nonresidents  to  enforce  trusts 
in  property;  First  Nat.  Bank  v.  Port  Townsend,  184  Fed.  576,  106 
C.  C.  A.  554,  holding  State  statute  requiring  claims  on  warrants  against 
city  to  be  enforced  by  mandamus  did  not  apply  to  Federal  courts; 
Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  75,  16  Ann.  Oas.  560,  93 
C.  C.  A.  422,  holding  Federal  court  could  require  plaintiff  suing  for 
physical  injury  to  submit  to  medical  examination ;  Bran  v.  Mann,  151 
Fed.  149,  12  L.  E.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  court 
rendering  decree,  which  was  allowed  as  claim  against  estate,  could 
enforce  decree,  though  estate  proceedings  were  pending  in  State  court, 
where  administratrix  refused  to  proceed  "with  sale  of  property  to  pay 
debts;  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  122  Fed.  159,  denying 
trial  by  jury  and  following  State  law  in  proceeding  condemning  land 
under  eminent  domain ;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed. 
701,  40  C.  C.  A,  638,  court  holding  proceeding  for  probate  of  will  not 
suit  in  law  or  equity  removable  though  applicant  citizen  of  another 
State ;  Davis  v.  Qray,  16  Wall.  222,  21  L.  Ed,  453,  applying  rale  in  suit  by 
receiver  of  a  railroad  to  enjoin  the  regrsnt  of  parts  of  the  railroad  land 
grant  by  State  officers,  the  State  having  declared  the  lands  forfeited; 
Brine  v.  Hartford  Fire  Ins.  Co.,  96  U.  S.  635,  24  L.  Ed.  861,  holding 
that  the  right  of  redeeming  property  sold  under  foreclosure,  enacted  by 
State  law,  is  obligatory  on  Federal  courts  in  State;  The  Corsair,  145 
U.  S.  347,  36  L.  Ed.  731,  12  Sup.  Ct.  952,  holding  that  unless  local  law 
gives  a  lien  in  cases  subject  to  State  legislation,  there  is  none  to  enforce 
by  proceedings  in  rem  in  admiralty,  a  libel  in  rem  for  damages  from 
death  by  collision  will  not  lie  under  Louisiana  law;  Darragh  v.  H.  Wetter 
Mfg.  Co.,  78  Fed.  13,  14,  23  C.  C.  A.  609,  holding  that  rights  created  or 
provided  by  State  law  may  be  enforced  in  Federal  courts,  either  at  law 
or  in  equity" or  admiralty;  dissenting  opinion  in  Cates  v.  Allen,  149 
U.  S.  462,  37  h.  Ed.  809, 13  Sup.  Ct.  978,  arguendo. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  E.  A,  266. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  694. 
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BATH  COUNTY  v.  AMY. 


13  Wall.  244-251 


Miscellaneous.    Cited  in  The  Schooner  Kalmar,  10  Ben.  244.  Fed.  Cas. 


\ 


IS 


Si* 


.  244-251,  20  L.  Ed.  539,  BATH  COUNTY  v.  AMY, 

er  to  issue  mandamus  as  original  proceeding  does  not  belong  to 
Court;  it  is  authorized  only  when  ancillary  to  jurisdiction  already 


^l^x-oved  in  Ex  parte  Massachusetts,  197  U.  S.  488,  49  L.  Ed.  848,  25 
PJ^'  Ct.  512,  denying  jurisdiction  to  issue  extraordinary  writs  to  restrain 
9^°^€*dings  in  equity  cause;  Blake  and  Others,  175  U.  S.  119,  44  L.  Ed. 
c^  "^  Sup.  Ct.  44,  denying  mandamus  without  regard  to  whether  State 
;^|        complied  with  mandate  remanding  cause;  Burnham  v.  Fields,  157 

^"    ^48,  dismissing  application  for  mandamus;  Ex  parte  Moran,  144 

W  S96>  ?5  C'  C'  A*  396,  uPholdin£  Jurisdiction  of  Circuit  Court  of 
^V^ls  to  issue  habeas  corpus  to  determine  power  of  Oklahoma  court 
\ft  imprison  one  convicted  of  capital  crime;  United  States  v.  Norfolk 
etc.  Ry.  Co.,  138  Fed.  851,  denying  mandamus  to  compel  interstate  rail- 
road to  equitably  distribute  cars  according  to  contract;  Barber  Asphalt 
etc.  Co.  v.  Morris,  132  Fed.  953,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  grant- 
ing mandamus  to  compel  circuit  judge  to  vacate  order  staying  proceed- 
ings pending  State  court  appeal;  Mystic  Milling  Co.  v.  Chicago  etc.  Ry. 
Co.,  132  Fed.  292,  denying  jurisdiction  of  mandamus  proceeding  on  re- 
moval; Kelly  v.  Grand  Circle,  W.  0.  W.,  129  Fed.  831,  proceeding  for 
mandamus  by  motion  and  affidavits  as  authorized  by  Bal.  (Wash.)  Code, 
§  5765,  authorizing  assessment  for  damages  on  judgment  for  applicant, 
is  not  removable;  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co., 
235  U.  S.  496,  59  L.  Ed.  329,  35  Sup.  Ct.  173,  majority  holding  Federal 
court  had  no  jurisdiction  of  suit  by  depositor  in  bank  to  compel  pay- 
ments from  depositor's  guaranty  fund  by  State  banking x  board,  such 
being  suit  against  State ;  Graham  v.  Norton,  15  Wall.  429,  21  L.  Ed.  178, 
holding  neither  District  nor  Circuit  Court  could  issue  mandamus  to 
compel  repayment  of  State  taxes  to  an  assignee  in  bankruptcy  of  several 
bankrupts ;  Heine  v.  Levee  Commrs.,  19  Wall.  660,  22  L.  Ed.  226,  holding 
a  bill  in  equity  will  not  lie  to  compel  levy  of  a  tax  to  pay  bonds  unless 
a  judgment  at  law  has  been  previously  obtained;  Louisiana  v.  Jumel, 
107  U.  S.  727,  27  L.  E<L  454,  2  Sup.  Ct.  141  (but  see  dissenting  opinion 
in  107  U.  S.  762,  763,  27  L.  Ed.  466,  2  Sup.  Ct.  170,  171),  mandamus  will 
not  lie  at  suit  of  bondholders  to  compel  State  officials  to  perform  a  minis- 
terial duty  without  a  prior  judgment;  Rosenbaum  v.  Bauer,  120  U.  S. 
455,  SO  L.  Ed.  745,  7  Sup.  Ct.  635  (affirming  11  Sawy.  621,  622,  28  Fed. 
224),  holding  that  the  removal  of  causes  act  of  1875  does  not  enable  the 
issue  of  an  original  writ  to  compel  supervisors  to  levy  a  tax  to  pay 
bonds;  United  States  v.  Pearson,  24  Blatchf.  455,  32  Fed.  310,  refusing 
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mandamus  to  compel  postmaster  to  transmit  mail  matter  at  a  different 
rate  of  postage;  In  re  Vintschger,  50  Fed/  461,  mandamus  refused  to 
compel  a  'customs  collector  to  examine  into  facts  and  decide  whether  an 
entry  should  be  refused  or  not ;  Gares  v.  Northwestern  Nat.  Bldg.  etc. 
Assn.,  55  Fed.  210,  refusing  mandamus  to  compel  a  corporation  to  hold  a 
stockholders'  meeting  for  election  of  directors ;  In  re  Forsyth,  78  Fed.  301, 
holding  the  District  Court  cannot  by'  mandamus  compel  clerk  of  the  court 
to  deliver  to  a  receiver  appointed  by  a  State  court  a  check  drawn  on  the 
fund  in  court  representing  surplus  proceeds  of  sale ;  Denton  v.  Baker,  79 
Fed.  194,  24  C.  C.  A.  476,  holding  that  mandamus  will  not  issue  to  holder 
of  a  judgment  against  a  national  bank  to  compel  the  receiver  in  insolvency 
to  file  and  allow  the  claim,  the  remedy  is  an  action  at  law ;  United  States 
v.  Judges,  85  Fed.  179,  29  C.  C.  A.  78,  holding  Circuit  Court  of  Appeals 
cannot  issue  writ  to  compel  judges  of  Court  of  Appeals  in  the  Indian 
Territory  to  admit  to  bail  pending  an  appeal;  Rosenbaum  v.  Bauer,  120 
U.  S.  455,  30  L.  Ed.  745,  7  Sup.  Ct.  635,  holding  jurisdiction  not  enlarged 
in  cases  of  removal,  by  act  of  1875 ;  dissenting  opinion  in  United  States 
v.  Union  Pac.  R.  Co.,  2  Dill.  530,  531,  Fed.  Cas.  16,599,  arguendo. 

Distinguished  in  State  v.  Philips,  97  Mo.  346,  3  L.  R.  A.  481,  10  S.  W. 
861,  holding  mandamus  will  lie  from  State  Supreme  Court  to  compel 
Court  of  Appeals  to  correct  an  erroneous .  and  arbitrary  exercise  of  its 
discretion. 

Mandamus  is  one  of  the  writs  authorized  to  be  issued*  by  Circuit  Courts 
under  section  14  of  Judiciary  Act,  and  is  not  included  in  suits  in  civil 
nature,  of  which  original  jurisdiction  is  given  by  section  11. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  952,  67 
L.  R.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  compel  circuit  judge 
to  vacate  order  staying  proceedings  pending  State  court  appeal;  United 
States  v.  Capdevielle,  118  Fed.  813,  55  C.  C.  A.  421,  holding  State  stat- 
ute prohibiting  mandamus  for  collection  of  judgment  against  city  not 
binding  on  Federal  courts;  Board  of  Liquidation  v.  United  States,  108 
Fed.  691,  47  C.  C.  A.  587,  awarding  mandamus  judgment  rendered 
against  board  of  liquidation  to  compel  payment  thereof;  Rosenbaum  v. 
Board  of  Supervisors,  11  Sawy.  622,  28  Fed.  224,  holding  the  writ  is  not 
a  suit  of  a  civil  nature  within  the  meaning  of  the  removal  act  of  1875, 
and  is  not  removable  under  it;  State  v.  Lake  Erie  etc.  R.  Co.,  85  Fed.  3, 
holding  a  proceeding  for  an  original  writ  of  mandamus  commenced  in  a 
State  court  is  not  a  civil  suit  removable  under  the  acts  of  1887  or  1888; 
Shepard  v.  Tulare  Irr.  Dist,  94  Fed.  6,  arguendo. 

Denied  in  Erwin  v.  Walsh,  23  Blatchf.  536,  27  Fed.  580,  refusing  to 
remand  a  proceeding  by  mandamus  to  compel  a  probate  judge  to  allow 
an  appeal.  (For  the  reasoning  leading  to  this  decision,  see  Washington 
Imp.  Co.  v.  KansasPac.  R.  Co.,  5  Dill.  489,  Fed.  Cas.  17,242.) 
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Act  of  Congress  of  1828,  Adopting  BUto  process  In  Federal  courts,  did 
n«t  confer  on  Circuit  Court  original  Jurisdiction  to  issue  mandamus;  that 
Kt  was  not  designed  to  enlarge  Federal  jurisdiction. 

Approved  in  Sewchnlis  v.  Lehigh  Valley  Coal  Co.,  233  Fed.  424,  hold- 
ing section  1914  Reviaed  Statutes  construed  in  light  of  act  of  1828  which 
it  succeeded  did  not  apply  to  process  issued  out  of  Federal  Court  before 
jurisdiction  attached;  In  re  Wright,  123  Fed.  464,  dismissing  writ,  Cir- 
cuit Court  without  power  to  admit  to  bail  under  extradiction  treaty. 

Circuit  Court  has  no  jurisdiction  to  compel  by  mandamus  the  levy  of  a 
tax  to  pay  interest  coupons  on  county  bonds  without  a  previous  Judgment 
m  favor  of  holder  and  an  attempt  to  enforce  payment  by  ordinary  process. 

Approved  in  Burlington  Sav.  Bank  v.  Clinton,  106  Fed.  275,  holding 
before  mandamus  issuing  to  compel  levy  to  pay  bonds,  amount  due  must 
be  established;  Greene  County  v.  Daniel,  102  U.  S.  195,  26  L.  Ed.  101, 
following  rule;  Davenport  v.  Dodge  County,  105  U.  S.  243,  26  L.  Ed. 
1021,  to  same  effect  as  to  tax  to  pay  bonds ;  Jordan  v.  Cass  Co.,  3  Dill. 
191,  Fed.  Cas.  7517,  holding  that  where  the  State  enabling  act  had  pro- 
vided no  means  of  suing  bodies  politic  on  their  bonds,  suit  might  be 
brought  in  Federal  courts  and  enforced  by  mandamus  to  compel  levy 
of  tai;  Sanford  v.  Town  of  Portsmouth,  2  Flipp.  106,  Fed.  Cas.  12,315, 
holding  assumpsit  was  the  proper  remedy  to  enforce  payment  of  interest 
warrants  and  mandamus  would  not  lie  until  after  judgment;  McCanley 
v.  Kellogg,  2  Woods,  18,  Fed.  Cas.  8688,  refusing  a  mandatory  injunction 
to  compel  State  officers  to  levy  a  tax  for  payment  of  bonds,  the  proper 
remedy  was  by  mandamus  after  judgment  at  law;  Moore  v.  Town  of 
Edgefield,  32  Fed.  501,  refusing  mandamus  to  compel  levy  of  tax  when 
the  judgment  previously  obtained  was  void  for  want  of  jurisdiction; 
Stryker  v.  Board  of  Commnt.  of  Grand  County,  77  Fed.  574,  23  C.  C.  A. 
286,  holding  Colorado  statutes  of  1877  and  1887  did  not  authorise  the 
issue  of  writ  to  a  judgment  creditor  for  ordinary  county  expenses  to 
compel  the  levy  of  a  special  tax;  Waite  v.  City  of  Santa  Cruz,  89  Fed. 
623,  624,  holding  Circuit  Court  had  jurisdiction  of  an  action  on  a  munici- 
pal bond,  though  to  enforce  it  a  writ  of  mandamus  to  compel  levy  of  a 
tax  would  be  required;  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  3,  4,  to 
same  effect,  and  holding  that  because  mandamus  was  available  in  the 
first  instance  in  State  court  the  plaintiff  was  not  obliged  to  sue  in  that 
court  on  the  bond;  Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  710,  to  same 
point  and  effect;  Fuller  v.  Aylesworth,  75  Fed.  699,  21  C.  C.  A.  505, 
arguendo. 

Distinguished  in  United  States  v.  Virginia-Carolina  Chemical  Co.,  163 
Fed.  67,  75,  holding  on  indictment  for  conspiracy  in  restraint  of  trade 
Circuit  Court  could  issue  process  to  another  State  to  bring  in  corpora- 
tion defendants,  citizens  of  such  State;  Santa  Cruz  v.  Waite,  98  Fed. 
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394,  39  C.  C.  A.  106,  sustaining  action  to  recover  judgment  upon  munici- 
pal bonds,  though  payable  out  of  special  fund  created  by  special  levy; 
People  v.  Getzendaner,  137  111.  261,  34  N.  E.  303,  holding  State  court 
could  issue  mandamus  to  compel  levy  of  tax  to  pay  a  corporate  debt 
when  the  debt  and  amount  were  admitted,  as  by  demurrer  on  the  appli- 
cation for  the  writ;  State  v.  Mayor,  52  Wis.  428,  9  N.  W.  608,  holding 
that  where  there  is. a  clear  duty  to  levy  a  tax  to  pay  a  special  debt 
or  class  of  debts  whose  genuineness  is  not  disputed,  the  levy  may  be 
enforced  by  mandamus  in  State  court  without  a  prior  judgment  at  law. 

13  Wall.  261-268,  20  L.  Ed.  610,  UNITED  STATES  v.  AVEBY. 
Supreme  Court  has  no  Jurisdiction  to  decide  a  division  of  opinion  In 

Circuit  Court  on  a  motion  to  quash  an  Indictment  on  the  ground  of  no  juris- 
diction to  try  toe  offense. 

Approved  in  United  States  v.  Canda,  154  U.  S.  674,  26  L.  Ed.  1070, 

14  Sup.  Ct.  1211,  and  United  States  v.  Hamilton,  109  U.  S.  63,  27  L.  Ed. 
857,  3  Sup.  Ct.  9,  both  following  rule. 

13  Wall.  264-257,  20  L.  Ed.  681,  UNITED  STATES  v.  WILDES. 

Statutes  of  limitation  are  entitled  to  same  respect  as  other  statutes, 
they  should  not  be  explained  away. 

Approved  in  J.  M.  Arthur  &  Co.  v.  Burke,  83  Wash.  693, 145  Pac.  975, 
following  rule;  Ross  v.  Fickling,  11  App.  D.  C.  451,  holding  party  to 
mutual  account  could  not  lift  bar  by  entering  subsequent  items  on  his 
side;  Knoedler  v.  Meloy,  2  McAr.  (D.  C.)  243,  holding  plea  of  statute 
good  as  legal  defense  and  could  be  made  after  demurrer  overruled  on 
leave  to  plead  as  advised;  Merrill  v.  Town  of  Monticello,  66  Fed.  166, 
holding  that  the  bar  of  statute  may  be  raised  by  demurrer  and  is  avail- 
able both  in  suits  in  equity  and  actions  at  law. 

Payment  toy  debtor  of  part  of  claim  which  he  admits  and  denies  the 
balance,  cannot  he  taken  by  creditor  as  on  account  to  prevent  running  of 
statute  of  limitations. 

Approved  in  Kallenbach  v.  Dickinson,  100  111.  441,  39  Am.  Rep.  66, 
holding  a  partial  payment  by  a  joint  debtor,  without  knowledge  of  or 
ratification  by  the  other,  will  not  operate  to  bind  the  latter  so  as  to  take 
the  debt  out  of  statute  of  limitations;  Cowhick  v.  Shingle,  5  Wyo.  100, 
63  Am.  St  Rep.  27,  37  Pac.  693,  to  same  point  and  effect. 

Effect  of  part  payment  as  taking  debt  out  of  statute  of  limit Mions  de- 
pends on  debtors  Intention;  unless  be  intends  to  admit  greater  debt,  pay- 
ment of  part  will  not  stop  running  of  statute. 

Approved  in  Good  v.  Ehrlich,  67  Kan.  97,  72  Pac.  546,  applying  rule 
where  payment  made  on  note;  Price  v.  Price,  111  Ky.  786,  66  S.  W.  530, 
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holding  payment  of  annuities  not  acknowledgment,  original  debt  due ; 
Ingel  v.  Brown,  69  N.  H.  185,  45  Atl.  403,  holding  part  payment  not 
barring  statute,  unless  made  understanding^  on  account  greater  debt; 
J.  M.  Arthur  &  Co.  v.  Burke,  83  Wash.  695,  145  Pac.  976,  holding  part 
payment  was  not  made  under  circumstances  to  show  intention  to  remove 
bar;  State  v.  Allen,  132  Mo.  App.  112,  111  S.  W.  627,  holding  partial 
payment  by  principal  on  renewal  note,  which  surety  deemed  void,  would 
not,  as  against  surety,  suspend  statute  on  original  note;  Cashmar-King 
Supply  Co.  v.  Dowd  &  King,  146  N.  C.  197,  14  Ann.  Oaa.  211,  59  S.  E. 
687,  holding  where  creditor  collected  amount  for  debtor  and  applied  it 
on  account  without  authority,  it  did  not  toll  statute ;  dissenting  opinion 
in  First  Nat.  Bank  v.  King,  164  N.  C.  309,  49  L.  R.  A.  (W.  S.)  392,  80 
S.  E.  253,  majority  holding  where  debtor  left  collateral  to  be  sold  on 
default  to  apply  to  his  debt,  such  application  was  part  payment  which 
removed  bar;  Kirk  v.  Williams,  24  Fed.  447,  holding  if  othei  circum- 
stances show  a  part  payment  could  only  have  been  made,  on  a  distinct 
acknowledgment  of  whole  debt,  a  promise  might  be  implied  stopping 
running  of  statute ;  Adams  v.  Tucker,  6  Colo.  App.  400,  40  Pac.  786,  hold- 
ing it  is  settled  law  that  a  partial  payment  made  on  a  debt  will  be  suffi- 
cient to  renew  the  entire  debt ;  Christian  v.  State,  7  Ind.  App.  424,  34 
N.  E.  827,  to  same  effect  where  the  payment  is  voluntary  and  made 
as  part  payment ;  Leach  v.  Asher,  20  Mo.  App.  659,  holding  that  to  arrest 
the  statute  a  part  payment  must  be  made  either  by  the  promisor  or  by 
someone  authorized  to  make  a  new  promise  for  him;  Royston  v.  May, 
71  Ala.  400,  when  a  payment  by  a  debtor  owing  several  debts  is  applied 
by  the  creditor,  without  debtor's  sanction,  to  partially  pay  a  debt  on 
which  the  statute  was  running,  it  does  not  interrupt  the  running  of  the 
statute;  Brown  v.  Latham,  58  N..H.  34,  42  Am.  Rep.  568,  holding  that 
an  application  of  proceeds  of  property  deposited  as  collateral,  on  a  debt 
on  which  statute  was  running,  made  by  creditor  without  notice  to  debtor, 
is  not  a  part  payment  which  will  stay  the  statute ;  Lang  v.  Gage,  65  N.  H. 
175,  18  Atl.  796,  to  same  effect,  and  holding  if  the  payment  is  accom- 
panied by  acts  showing  debtor  did  not  intend  to  pay  balance  it  will  not 
remove  the  statute  bar;  Stubblefield  v.  McAuliff,  20  Wash.  447,  55  Pac. 
638,  payments  on  account  of  principal  and  interest  by  a  husband  on  a 
joint  note  of  himself  and  wife,  without  wife's  authority,  will  not  stay 
statute  as  against  wife. 

Part  payment,  in  full  satisfaction  of  debt,  as  removing  bar  of  stat- 
ute of  limitations  as  to  part  not  paid.    Note,  14  Ann.  Cas.  213. 

13  Wall.  267-263,  20  L.  Ed.  636,  KLTNGEE  v.  MISSOURI. 

Where  record  on  error  to  State  court  does  sot  show  whether  Judgment 
was  baaed  on  a  law  raising  a  constitutional  question  or  on  Independent 
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ground,  if  the  latter  was  sufficient  to  sustain  judgment,  Supreme  Court  will 
not  assume  jurisdiction;  but  if  insufficient  it  will  be  presumed  judgment 
was  based  on  law  raising  Federal  question. 

Approved  in  Adams  v.  Russell,  229  U.  S.  358,  57  L.  Ed.  1226,  33  Sup. 
Ct.  846,  holding  court  would  not  review  judgment  of  State  court  rest- 
ing on  non-Federal  as  well  as  Federal  grounds,  when  former  would 
sustain  it ;  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  222  U.  S.  190,  56  L.  Ed. 
158,  32  Sup.  Ct.  47,  holding  where  State  decision  gave  no  effect  to  subse- 
quent law,  but  decided  on  grounds  independent  thereof,  Supreme  Court 
had  no  jurisdiction  on  claim  that  such  law  impaired  obligation  of  con- 
tract; Allen  v.  Arguimbau,  198  U.  S.  155,  49  L.  Ed.  993,  25  Sup.  Ct. 
662,  defense,  in  action  on  note  given  for  promise  to  have  cigars  under 
certain  contract,  that  it  was  contemplated  that  cigars  were  to  be  taken 
from  factory  without  complying  with  Federal  statute,  raises  no  Federal 
question;  Kennebec  R.  Co.  v.  Portland  R.  Co.,  14  Wall.  26,  20  L.  Ed. 
851,  dismissing  writ  where,  the  record  being  silent,  the  opinion  showed 
it  was  based  on  ground  not  involving  a  Federal  question;  Johnson  v. 
Risk,  137  U.  S.  307,  34  L.  Ed.  686,  11  Sup.  Ct.  113,  dismissing  writ  where 
record  disclosed  no  specific  ground  on  which  State  court  had  affirmed 
a  judgment,  and  one  of  the  defenses  called  for  the  construction  and 
application  of  a  State  law  sufficient  to  determine  the  decision;  Dibble 
v.  Bellingham  Bay  Land  Co.,  163  U.  S.  69,  41  L.  Ed.  74,  16  Sup.  Ct.  941, 
dismissing  writ  where  an  examination  of  the  opinion  of  State  court 
showed  that  it  might  have  been  based  on  construction  and  application  of 
State  statute  of  limitations,  raising  no  Federal  question.  • 

« 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  43. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  43. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  476,  477. 


On  error  to  State  court,  where  record  shows  that  judgment  might  have 
been  based  on  a  law  which  would  raise  a  constitutional  question  or  upon 
some  other  independent  ground,  and  it  appears  that  in  fact  it  was  based 
on  such  independent  ground  the  Supreme  Court  will  not  take  jurisdiction. 

Approved  in  Citizens'  Bank  v.  Board  of  Liquidation,  98  U.  S.  141, 
25  L.  Ed.  115,  dismissing  writ  where  record  showed  that  no  Federal  ques- 
tion was  involved  in  the  defense  on  which  the  case  was  decided;  New 
Orleans  Water- Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  29, 
38,  31  L.  Ed.  611,  614,  8  Sup.  Ct.  747,  752,  dismissing  writ,  where  record 
'  showed  a  case,  alleging  that  the  obligation  of  a  contract  had  been  im- 
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paired,  to  have  been  decided  on  the  ground,  independent  of  any  statute, 
that  the  contract  did  not  give  the  right  claimed ;  De  Saussure  v.  Gaillard, 
m  U.  S.  234,  32  L.  Ed.  132,  8  Sup.  Ct.  1062,  dismissing  writ,  record 
showing  that  though  the  State  court  passed  upon  a  Federal  question, 
the  decision  of  that  question  was  not  necessary  to  the  judgment ;  Blount 
v.  Walker,  134  U.  S.  614,  33  L.  Ed.  1038,  10  Sup.  Ct.  608,  dismissing  writ 
where  record  showed  that  the  decision  that  a  will  was  properly  admitted 
to  probate  in  North  Carolina,  but  was  not  executed  according  to  law 
of  South  Carolina  did  not  involve  any  question  of  "faith  and  credit" ; 
Eostis  v.  Bolles,  150  U.  S.  366,  370,  37  L.  Ed.  1112,  1113,  14  Sup.  Ct.  132, 
134,  dismissing  writ  where  State  court  decided  as  to  the  right  of  a  cred- 
itor of  an  insolvent  debtor  under  the  State  insolvent  law  to  challenge 
the  constitutionality  of  the  law,  but  such  decision  was  not  necessary 
to  the  judgment ;  dissenting  opinion  in  Meyer  v.  Richmond,  172  U.  S.  100, 
43  L.  Ed.  381,  19  Sup.  Ct.  113,  majority  holding  the  writ  would  lie  to  a 
decision  of  State  court  denying  a  motion  to  set  aside  a  judgment  on 
ground  of  invalidity  of  State  statute. 


13  Wall.  264-268,  20  L.  Ed.  568,  WILMINGTON  ETC.  E.  B.  CO.  v.  REID. 

Charter  of  incorporation  granted  by  a  State  creates  a  contract  between 
State  and  corporators  which  State  cannot  violate. 

Approved  in  Larabee  v.  Dolley,  175  Fed.  390,  holding  as  against  non- 
consenting  stockholder  of  bank  previously  organized,  Kansas  bank  guar- 
anty law  was  void  as  impairing  obligation  of  contract ;  dissenting  opinion 
in  State  v.  Cantwell,  142  N.  C.  615,  618,  9  Ann.  Cas.  141,  8  L.  R.  A. 
(N.  S.)  498,  55  S.  E.  824,  825,  majority  holding  statute  granting  to  fire 
company  exemption  from  jury  duty  was  not  contract  with  State ;  Pacific 
R.  Co.  v.  Maguire,  20  Wall.  43,  22  L.  Ed.  286,  holding  that  statute  of 
State  of  Missouri,  of  1852,  exempting  the  railroad  property  from  tax- 
ation until  completion  and  declaration  of  a  dividend,  created  a  contract ; 
New  Orleans  Gas-Light  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  665, 
29  L.  Ed.  522,  6  Sup.  Ct.  260,  holding  that  State  may  grant  an  exclusive 
franchise  for  a  public  utility,  and  that  such  grant  creates  an  inviolable 
contract;  Pearsall  v.  Great  Northern  R.  Co.,  161  U.  S.  662,  40  L.  Ed. 
844,  16  Sup.  Ct.  709  (reversing  73  Fed.  936),  holding  the  State  could, 
by  subsequent  legislation,  provide  that  the  power  of  consolidation  with 
other  roads  in  the  charter  of  Minneapolis  &  St.  Cloud  R.  R.  Co.  should 
not  extend  to  purchase,  lease  or  consolidation  with  parallel  or  competing 
lines;  Tucker  v.  Russell,  82  Fed.  265,  holding  statute  of  North  Carolina 
of  1897,  altering  the  voting  power  of  stockholders  of  a  charter  corpora- 
tion, was  void;    Oliver  v.  Memphis  etc.  R.  Co.,  30  Ark.  131,  holding 
attempted  taxation  of  the  company's  property  void,  and  enjoining  a  sale 
to  prevent  irreparable  damage;  Gonzales  v.  Sullivan,  16  Fla.  812,  holding 
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the  companies  which  had  accepted  the  provisions  of  the  State  internal 
improvement  act  of  1855  became  parties  to  a  contract  with  the  State, 
which  included  the  exemption  from  taxation  conferred  by  the  act,  which 
could  not  be  subsequently  divested;  Western  &  Atlantic  R.  Co.  v.  State, 
54  Ga.  431,  holding  that  under  sections  1  and  11  of  Act  of  1870,  relating 
to  the  company,  it  is  only  liable  to  taxation  to  the  extent  limited  by 
the  act;  State  v.  Western  &  Atlantic  R.  Co.,  66  Ga.  567,  to  same  point 
and  effect ;  State  v.  Maine  Central  R.  Co.,  66  Me.  494,  holding  when  two 
corporations,  both  exempt  from  taxation  on  conditions,  are  incorporated 
into  a  new  corporation  without  such  conditions;  the  exemption  ceases; 
Rockland  Water  Co.  v.  Camden  etc.  Water  Co.,  80  Me.  561,  1  L.  R.  A. 
893,  15  Atl.  787,  holding  the  charters  of  the  companies  did  not  confer 
any  exclusive  rights  of  water  supply,  so  that  the  grant  of  the  later 
charter  did  not  violate  any  contract  with  the  first  chartered  company; 
Mechanics'  Bank  v.  City  of  Kansas,  73  Mo.  558,  enjoining  the  sale  and 
collection  of  city  taxes  where  the  bank  charter  provided  for  an  annual 
payment  to  State  in  lieu  of  taxes,  State  and  municipal;  Northern  Pac. 
R.  Co.  v.  Carland,  5  Mont.  178,  3  Pac.  150,  holding  the  contract  of  the 
government  with  the  railway  company  rendered  its  property  free  from 
all  taxation  by  States;  Cheraw  etc.  R.  Co.  v.  Commissioners  of  Anson, 
88  N.  C.  524,  holding  that  variations  in  the  route  of  a  chartered  railway 
company  did  not  destroy  the  exemption  right;  Worth  v.  Wilmington 
etc.  R.  Co.,  89  N.  C.  296,  300,  45  Am.  Rep.  683,  686,  holding  that  a  charter 
exempting  the  property  of  a  company  and  the  shares  therein  prohibits 
taxation  of  its  gross  receipts  or  capital  stock ;  West  Wisconsin  R.  Co. 
v.  Board  of  Supervisors  of  Trempealeau,  35  Wis.  266,  holding  that  if 
when  a  charter  is  granted,  an  existing  law  or  the  Constitution  reserves 
power  of  amendment  or  withdrawal  of  charter,  a  subsequent  amendment 
or  withdrawal  is  not  a  violation  of  contract ;  Attorney  General  v.  Chicago 
etc.  R.  R.  Co.,  35  Wis.  569,  reaffirming  rule  that  railroad  charters  are 
contracts  which  subsequent  legislation  cannot  alter,  so  that  where  a 
charter  fixes  the  tolls  the  legislature  cannot  change  them;  Pearsall  v. 
Great  Northern  R.  R.  Co.,  161  U.  S.  662,  40  L.  Ed.  844,  16  Sup.  Ct.  709 ; 
Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25  W.  Va.  357, 
dissenting  opinion  in  Low  v.  Blackford,  87  Fed.  405,  31  C.  C.  A.  15,  and 
Cox  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  655,  182  S.  E.  980,  all  arguendo.  . 
Distinguished  in  Grand  Lodge  v.  New  Orleans,  166  U.  S.  146,  41  L.  Ed. 
952,  17  Sup.  Ct.  524,  holding  the  State  act  of  1855,  exempting  the  Grand 
Lodge  hall  from  State  and  parish  taxation  during  occupancy,  was  not  a" 
contract  and  was  subject  to  repeal. 

When  corporation  claims  exemption  from  taxation  it  must  show  that 
power  to  tax  has  been  clearly  relinquished  by  the  State;  reasonable  doubt 
must  be  resolved  in  favor  of  State. 
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Approved  in  Mobile  etc.  R.  Co.  v.  Kennedy,  74  Ala.  571,  holding  the 
dear  intent  of  the  railroad  act  of  1860  was  to  exempt  the  corporation, 
to  the  extent  specified,  from  all  other  municipal  taxation  than  that  ex- 
pressly authorized;  County  Commissioners  v.  Annapolis  etc.  R.  Co.,  47 
Md.  612,  holding  that  the  investing  of  president  and  directors  of  a  com- 
pany with  all  the  rights  and  powers  necessary  to  the  construction  of  a 
road,  given  by  another  statute,  did  not  convey  an  immunity  from  taxa- 
tion; Manistee  etc.  R.  Co.  v.  Commissioner  of  Railroads,  K8  Mich.  351, 
76  N.  W.  634,  holding  State  law  exempting  railroads  from  general  taxa- 
tion for  a  specified  time  is  a  gratuity  and  not  a  contract  and  may  .be 
repealed 

Taxation  of  corporate  franchises.     Note,  57  L.  E.  A.  36.  37,  38,  45. 

In  absence  of  constitutional  restraint  State  may  grant  a  corporate  char- 
Mr  exempting  Its  property  from  taxation. 

Approved  in  State  v.  Great  Northern  Ry.  Co.,  106  Minn.  322,  119  N.  W. 
205,  upholding  statute  increasing  tax  rate  on  gross  earnings  of  railroad ; 
East  Saginaw  Salt  Mfg.  Co.  v.  East  Saginaw,  13  Wall.  376,  20  L.  Ed. 
613,  holding,  however,  that  a  law  exempting  from  taxation  all  corpora- 
tions and  individuals  manufacturing  salt  in  State,  and  a  bounty  on  the 
product,  is  not  a  contract  And  may  be  repealed ;  Toinlinson  v.  Jessup, 
15  Wall.  458,  21  L.  Ed.  206,  sustaining  an  exemption  from  taxation  in 
act  of  1855,  amending  a  railroad  charter;  Erie  R.  Co.  v.  Pennsylvania, 
21  Wall.  498,  22  L.  Ed.  598,  holding  the  Pennsylvania  statute  of  1868, 
taxing  railroad  gross  receipts,  did  not  violate  the  contracts  by  which  a 
foreign  corporation  was  authorized  to  build  through  State  and  in  which 
there  was  no  engagement  not  to  tax  the  road ;  Morgan,  v.  Louisiana,  93 
D.  S.  223,  23  L.  Ed.  862,  holding  that  an  exemption  from  taxation  does 
not  attach  to  the  property  so  as  to  follow  it  into  the  hands  of  third  per- 
sons; East  Tennessee  etc.  R.  Co.  v.  Pickerd,  24  Fed.  615,  affirming  valid- 
ity of  exemptions  from  taxation  in  charter  of  Cincinnati  etc.  Railroad 
Company,  and  holding  the  exemption  passed  with  the  property ;  Oliver 
v.  Memphis  etc.  R.  Co.,  30  Ark.  130,  affirming  validity  of  the  act  of 
1853  incorporating  the  company  and  exempting  its  property  from  taxa- 
tion for  twenty  years ;  Wilmington  etc.  R.  Co.  v.  Alsbrook,  110  N.  C. 
144,  145,  152,  157,  14  S.  E.  652,  655,  656,  holding  the  decision  in  prin- 
cipal case  as  to  exemption  does  not  extend  to  any  branch  roads  which 
the  company  was  authorized  to  construct  or  acquire;  Knoxville  etc.  R. 
Co.  v.  Hicks,  9  Baxt.  446,  affirming  power  of  State  legislature  to  grant 
charters  of  incorporation,  with  exemption  from  taxation. 

Questioned  in  dissenting  opinion  in  Wilmington  etc.  R.  Co.  v.  Als- 
brook, 110  N.  C.  167,  holding  exemption  does  not  extend  to  new  branch 
roads. 
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Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Power  of  State  legislature  to  exempt    from    taxation.    Note,  19 
L.  R.  A.  77. 

Exemption  of  "property"  of  a  corporation  from  taxation  includes  all 
real  and  personal  estate  required  by  it  for  successful  prosecution  of  its 
business,  and  4ts  franchise. 

Approved  in  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  77, 
46  L.  Ed.  91,  26  Sup.  Ct.  30,  holding  privilege  tax  upon  railroad 
corporation  a  tax  upon  property;  Southwestern  Tel.  etc.  Co.  v.  San  An- 
tonio, 32  Tex.  Civ.  102,  73  S.  W.  860,  franchises  of  corporation  exer- 
cised by  it  in  city  are  property,  within  city's  charter  taxing  all  prop- 
erty; Pacific  R.  Co.  v.  Maguire,  20  Wall.  44,  22  L.  Ed.  286,  holding  that 
under  a  contract  not  to  tax  the  "Pacific  Railroad"  a  tax  on  the  gross 
receipts  for  transportation  of  freight  and  passengers  is  void ;  Farrington 
v.  Tennessee,  95  U.  S.  687,  688,  24  L.  Ed.  560,  holding  that  a  law  im- 
posing a  tax  on  each  share  of  bank  capital  stock  subscribed  prohibited 
subsequent  taxation  of  the  shares  in  hands  of  shareholders;  Calhoun 
v.  Memphis  etc.  R.  Co.,  2  Flipp.  448,  Fed.  Cas.  2309,  holding  a  general 
mortgage  of  a  railroad  did  not  include  after-acquired  lands  unless  used 
as  an  actual  part  of  the  road;  Floyd  v.  Blanding,  54  Cal.  46,  holding 
there  was  no  contract  between  the  State  and  grantees  under  the  water 
lot  act  of  1851  that  the  water  front  line,  as  defined  by  the  act,  should 
never  be  changed;  Spring  Valley  Water  Works  v.  Schottler,  62  Cal. 
110,  111,  affirming  power  of  State  to  tax  corporate  franchises;  Nichols 
v.  New  Haven  &  Northampton  Co.,  42  Conn.  125,  holding  if  the  stock 
of  a  railroad  is  exempt  from  taxation,  so  must  be  the  franchise  also; 
Porter  v.  Rockford  etc.  R.  Co.,  76  111.  574,  holding  franchise  of  a  rail- 
road company  is  property  taxable  according  to  its  value ;  State  v.  Phila- 
delphia etfe.  R.  Co.,  45  Md.  383,  holding  the  exemption  in  act  of  1831 
of  the  roads,  "with  all  their  works,  improvements  and  profits  and  ma- 
chinery," etc.,  included  gross  receipts,  which  the  legislature  could  not 
subsequently  tax;  Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  336,  41  Atl. 
850,  holding  that  the  corporation  tax  act  of  1884  and  amendments  im- 
posing a  license  or  franchise  tax  was  inoperative  as  to  the  company; 
Worth  v.  Petersburg  etc.  R.  Co.,  89  N.  C.  306,  holding  that  a  tax  imposed 
directly  by  the  legislature  depending  on  the  amount  of  business  done  by 
a  corporation,  without  reference  to  the  value  of  its  property,  is  a  fran- 
chise tax,  and  void  as  to  an  exempted  corporation;  Bank  of  Commerce 
v.  McGowan,  6  Lea,  706,  showing  that  as  to  property  beyond  the  legiti- 
mate wants  of  a  corporation  for  its  corporate  purposes,  the  exemption 
does  not  apply;  State  v.  Anderson,  90  Wis.  561,  63  N.  W.  748,  holding 
franchises  of  a  street  railway  company  are  taxable  as  personal  prop- 
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*%',  Duluth  etc.  R.  Co.  v.  Douglas  Co.,  103  Wis.  81,  79  N.  W.  36,  hold- 
lng  that  a  railroad  exemption  does  not  extend  to  property  acquired  in 
contemplation  of  future  needs. 

Property  included  in  general  exemption  of  railroad  from  taxation. 
Note,  4  Ann.  Cas.  1204. 

Franchise  of  railroad  corporation  la  privilege  of  running  railroad  and 
taking  fare  and  freight. 

Approved  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  403,  49  South.  406, 
holding  tax  on  franchise  was  not  tax  on  right  to  be  corporation  but  on 
right  conferred  by  charter;  In  re  First  Nat.  Bank,  26  N.  D.  642,  L.  R.  A. 
19150,  386,  146  N.  W.  1067,  holding  realty  held  by  bank  taxable  though 
shares  also  taxed;  Pearsall  v.  Great  Northern  R.  Co.,  73  Fed.  944,  hold- 
ing a  franchise  to  consolidate  with  another  corporation  is  property 
which  cannot  be  taken  for-  public  use  without  conipensation ;  State  v. 
Philadelphia  etc.  R.  Co.,  45  Md.  388,  holding  an  exemption  of  franchise 
from  taxation  covered  gross  receipts;  Richmond  etc.  R.  Co.  v.  Brog- 
den,  74  N.  C.  712,  holding  the  exemption  in  the  charter  of  the  company, 
extending  only  to  real  estate,  does  not  affect  the  franchise,  which 
should  be  assessed  separately;  Worth  v.  Petersburg  etc.  R.  Co.,  89  N.  C. 
307,  holding  that  a  tax  by  the  legislature  depending  on  the  amount  of 
business  of  a  corporation,  without  reference  to  the  value  of  its  prop- 
erty, is  a  privilege  tax  on  a  franchise;  Commercial  Electric  etc.  Co.  v. 
Jndson,  21  Wash.  49,  56  Pac.  832,  holding  that  under  the  revenue  law 
of  1897  the  company's  franchise  was  assessable  and  liable  to  taxation; 
dissenting  opinion  in  State  v.  Morgan,  28  La.  Ann.  493,  majority  hold- 
ing that  corporate  franchises  granted  not  subject  to  seizure  and  sale 
by  creditors,  nor  to  alienation;  State  v.  Baltimore  etc.  R.  Co.,  48  Md. 
82,  84,  majority  holding  that  gross  receipts  earned  in  State  under  fran- 
chises granted  after  the  charter  and  without  any  expression  of  immunity 
from  taxation  are  liable  to  taxation. 

When  a  State,  in  granting  a  railroad  corporate  charter,  exempts  its 
corporate  property  from  taxation,  any  subsequent  legislation  laying  a  tax 
on  franchise  and  rolling  stock  impairs  obligation  of  contract  and  is  void. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  433, 

54  L.  Ed.  556,  30  Sup.  Ct.  242,  holding  void  statute  taxing  capital  of 

corporation  where  charter  had  exempted   stock  of  company  and   its 

branches;  New  Jersey  v.  Anderson,  203  U.  S.  491,  51  L.  Ed.  287,  27  Sup. 

Ct.  137,  holding  tax  on  corporate  franchise  was  tax  within  meaning  of 

bankruptcy  laws;  Cooper  Hospital  v.  Camden,  68  N.  J.  L.  695,  54  Atl. 

421,  upholding  constitutional   amendments    annulling   exemption    from 

taxation  before  charter  accepted ;  dissenting  opinion  in  Freeport  Water 

Co.  v.  Freeport,  180  U.  S.  608,  45  L.  Ed.  692,  21  Sup.  Ct.  501,  court  hold- 
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ing  city  council  conld  from  time  to  time  fix  water  rates ;  Humphrey  v. 
Pegues,  16  Wall.  249,  21  L.  Ed.  S28,  holding  that  a  statute  granting  to 
an  existing  corporation  all  the  privileges  granted  by  the  charter  of  an- 
other corporation,  which  by  an  amendment  was  exempted  from  taxa- 
tion, could  not  be  repealed;  Farrington  v.  Tennessee,  95  U.  S.  689,  24 
L.  Ed.  661,  holding  that  a  law  imposing  a  tax  on  each  share  of  bank 
capital  stock  subscribed  prohibited  subsequent  taxation  of  the  shares 
in  hands  of  shareholders;  Hewitt  v.  New  York  etc.  R.  Co.,  12  Blatcbf. 
467,  Fed.  Cas.  6443,  holding  New  York  statute  of  1866,  exempting  the 
company's  property  from  taxation  for  ten  years,  constituted  a  contract 
which,  but  for  the  reservation  of  an  amending  power  in  the  State  Con- 
stitution, could  not  be  repealed;  Winona  etc.  R.  Co.  v.  County  of  Deuel, 
3  Dak.  13,  12  N.  W.  564,  holding  that  an  exemption  of  railroad  lands 
from  taxation  by  statute  of  Minnesota  continued  after  the  creation  of 
Territory  of  Dakota  ont  of  State  and  applied  to  the  railroad  lands  in 
the  territory;  Atlantic  etc.  R.  Co.  v.  AUen,  15  Fla.  662,  663,  holding 
that  section  16  of  act  incorporating  the  Pensacola  etc.  Railroad  Com- 
pany, limiting  the  rate  of  taxation  on  the  road,  was  a  valid  contract 
with  the  State  and  covered  a  branch  road;  Grand  Gulf  etc.  R.  Co.  v. 
Buck,  53  Miss.  247,  holding  the  charter  of  the  company  containing  an 
exemption  from  taxation  of  all  property  for  ten  years  prohibited  the 
imposition  of  a  privilege  tax  during  that  period;  State  v.  Walsh,  31 
Neb.  477,  48  N.  W.  265,  holding  the  act  of  1875,  exempting  from  taxa- 
tion works  of  internal  improvement  in  a  precinct  which  had  issued  bonds 
in  aid  of  their  construction,  unconstitutional ;  State  Board  v.  Morris  etc. 
R,  Co.,  49  N.  J.  L.  217,  7  AH.  837,  holding  that  the  charter  of  the  com- 
pany in  the  act  of  1865  created  an  absolute  contract  of  immunity  from 
taxation,  which  attached  to  the  company's  property  in  the  hands  of  its 
lessee;  Richmond  etc.  R.  Co.  v.  Board  of  Conimrs.  of  Orange  County,  74 
N.  C.  509,  under  the  charter  of  North  Carolina  Railroad  Company  ex- 
empting its  property  from  taxation  until  its  dividends  exceed  six  per 
cent  county  authorities  cannot  tax  the  property  until  the  dividends 
reach  the  limit. 

Distinguished  in  People  v.  Williams,  200  N.  Y.  100,  93  N.  E.  507,  hold- 
ing exemption  of  equipment  not  extending  to  realty  under  rapid  transit 
act  of  1891  did  not  exempt  from  payment  of  franchise  tax  on  subway 
operations;  Wilmington  etc.  R.  Co.  v.  Alsbrook,  146  TJ.  S.  301,  302, 
36  L.  Ed.  981,  13  Sup.  Ct.  78,  79,  holding  that  the  decision  in  principal 
case  did  not  cover  a  branch  line  constructed  by  another  company  nnder 
a  different  .charter. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.     Note,  13  Ann.  Cas.  681. 

Taxation  of  franchises.     Note,  131  Am.  St.  Rep.  878. 
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Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  38,  39,  45,  46,  52,  80,  81,  94. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
333,  838. 

Miscellaneous.    Cited  in  Wilmington  etc.  R.  Co.  v.  Alsbrook,  110  N.  C. 
^,    14  S.  E.  660. 
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Ox-ant  of  corporate  charter  containing  immunity  from  taxation  for 
m7ee>1  years  and  thereafter  until  stock  paid  eight  per  cent,  creates  a  bind- 
^*  contract,  which  State  may  not  impair. 

79^  ^px-oved  in  Mobile  etc.  R.  Co.  v.  Tennessee,  153  U.  S.  503,  38  L.  Ed. 
ccyjj *   ^4   Sup.  Ct.  974,  affirming  power  of  State  legislature  to  exempt  the 
itod  ^^^y's  capital  stock  permanently  and  the  road  and  stock  for  a  term 
^V\^**^reafter  only  when  net  income  exceeded  eight  per  cent;  Worth  v. 
/^*Xgton  etc.  R.  Co.,  89  N.  C.  300,  holding  the  revenue  act  of  1876-77 
>^5Ql  Ha  a  violation  of  company  'a  charter ;  Worth  v.  Raleigh  etc.  R.  Co., 
^"8.  C.  301,  to  same  effect;  West  Wisconsin  R.  Co.  v.  Board  of  Super- 
visors of  Trempealeau,  35  Wis.  266,  holding  that  a  provision  in  State 
Constitution  that  all  general  laws  or  special  acts  under  which  corpora- 
/  tions  were  created  might  be  altered  or  repealed,  enabled  the  repeal  of 

charters  containing  exemption  from  taxation;  dissenting  opinion  in 
State  v.  Morgan,  28  La.  Ann.  493,  arguendo ;  dissenting  opinion  in  State 
v.  Cantwell,  142  N.  C.  615,  9  Ann.  Cas.  141,  8  L.  R.  A.  (N.  S.)  498,  55 
S.  E.  824,  majority  holding  statute  exempting  members  of  fire  company 
from  jury  duty  was  not  contract  with  State. 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Cas.  681. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  39,  80,  94. 


13  Wall  270-291,  20  L.  Ed.  571,  CHICAGO  ETC.  RT.  CO.  ▼.  WHITTON. 

For  purposes  of  suit,  corporation  will  be  considered  as  citizen  of  State 
where  it  was  created. 

Approved  in  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  796,  where  Virginia 
railroad  was  merged  with  foreign  railroad  and  stock  in  latter  canceled 
for  stock  in  former,  former  continued  to  exist  as  Virginia  corporation ; 
Western  Union  Tel.  Co.  v.  Pittsburg  etc.  Ry.  Co.,  137  Fed.  437,  in  Fed- 
eral suit  for  specific  performance  of  right  of  way  contracts  with  consoli- 
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dated  railroad  companies,  it  is  immaterial  that  portion  of  property 
affected  is  outside  district;  Goodwin  v.  Boston  etc.  R.  R.,  127  Fed.  989, 
holding  railroad  chartered  in  New  Hampshire  by  subsequent  consolida- 
tion made  corporation  of  Maine  and  Massachusetts  is  citizen  of  New 
Hampshire  for  Federal  jurisdiction;  Baltimore  etc.  R.  R.  Co.  v.  Allen, 
58  W.  Va.  398, 112  Am,  St.  Rep.  985,  3  L.  R.  A.  (N.  S.)  608,  52  S.  E.  469, 
railroads  chartered  by  other  States  but  operating  roads  here  may  be 
proceeded  against  as  garnishees  irrespective  of  situs  of  debts;  Home 
Ins.  Co.  v.  Morse,  20  Wall.  454,  22  L.  Ed.  369,  affirming  right  of  foreign 
insurance  company  to  remove  cause  from  State  to  Federal  court;  Mem- 
phis etc.  R.  Co.  v.  Alabama,  107  U.  S.  585,  27  L.  Ed.  520,  2  Sup.  Ct. 
436,  holding  that  a  corporation  created  in  Alabama,  also  incorporated 
in  Tennessee,  not  suable  by  another  citizen  of  Alabama  in  Federal 
courts;  Nashua  etc.  R.  Co.  v.  Boston  etc.  R.  Co.,  136  U.  S.  370,  34  L.  Ed. 
366,  10  Sup.  Ct.  1006,  holding  the  Nashua  company  a  citizen,  for  pur- 
poses of  suit,  of  New  Hampshire,  where  it  was  created;  Dundee  Mtg. 
etc.  Co.  v.  School  District,  10  Sawy.  71,  21  Fed.  153,  holding  an  allega- 
tion of  incorporation  was  equivalent  to  an  averment  of  citizenship; 
Terry  v.  Imperial  Fire  Ins.  Co.,  3  Dill.  409,  Fed.  Cas.  13,838,  holding 
a  British  insurance  company  is  an  alien  and  entitled  to  remove  a  suit 
to  Federal  court ;  Pacific  R.  Co.  v.  Missouri  Pac.  R.  Co.,  5  McCrary,  375, 
23  Fed.  566,  holding  that  a  corporation  is  a  citizen  of  its  State  of  origin, 
although  its  chief  place  of  business  is  in  another  State  and  it  has  no 
office,  officer  nor  place  of  business  in  State  of  origin;  Liverpool  etc.  Co. 
v.  Agar,  4  Woods,  203,  14  Fed.  616,  affirming  Federal  jurisdiction  in 
suit  by  alien  against  Louisiana  commercial  copartnership;  Kerp  v. 
Michigan  etc.  R.  Co.,  14  Fed.  Cas.  383,  holding  that  it  is  sufficient  if  a 
bill  sets  forth  facts  from  which  citizenship  of  the  parties  may  be  pre- 
sumed or  legally  inferred;  Petrocokino  v.  Stuart,  19  Fed.  Cas.  385, 
holding  that  a  foreign  corporation  is  to  be  considered  an  alien  for  pur- 
poses of  Federal  jurisdiction;  Burger  v.  Grand  Rapids  etc.  R.  Co.,  22 
Fed.  562,  holding  that  a  consolidated  corporation,  by  acts  of  the  several 
States,  operating  a  single  line  is  a  citizen  of  each  State  and  cannot 
be  sued  in  Federal  court  by  a  citizen  of  either;  Vincent  v.  Lincoln  Co., 
30  Fed.  752,  holding  a  county  is  liable  to  be  sued  in  Federal  courts; 
Elston  v.  Piggott,  94  Ind.  23,  holding  that  the  title  of  a  foreign  cor- 
poration cannot  be  questioned  for  failure  of  its  agent  to  comply  with 
State  law  as  to  filing  a  power  of  attorney;  Florence  Sewing  Machine 
Co.  v.  Grover  &  Baker  Sewing  Mach.  Co.,  110  Mass.  79,  holding  that 
under  act  of  1867  a  suit  in  which  one  of  several  defendants  was  of  same 
State  with  plaintiff  could  not  be  removed  to  Federal  court,  the  cause 
of  action  not  being  separable;  Baltimore  etc.  R.  Co.  v.  Cary,  28  Ohio 
St.  212,  affirming  right  of  company  as  a  Maryland  corporation,  as  les- 
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see   of  a  domestic  corporation,  to  remove  suit  for  damages  to  buildings 

j*  Ohio  to  Federal  court;  Durham  v.  Southern  Life  Ins.  Co.,  46  Tex.  186, 

°*<iixi.g  that  the  filing  of  application  for  removal  and  bond  instantly 

^I>^Bds  the  jurisdiction  of  State  court;  Larson  v.  The  Aultman  &  Tay- 

]°r    Co.,  86  Wis.  284,  39  Am.  St.  Rep.  894,  56  N.  W.  916,  holding  a 

^^igrn  corporation  is,  under  section  4231  of  the  Revised  Statutes,  a 

r^^ori  out  of  the  State;  Angier  v.  The  East  Tennessee  etc.  R.  Co.,  74 

**  €^41,  arguendo. 

Residence  of  a  corporation  for  jurisdictional  purposes.    Note,  33 
Am.  Dec.  401. 

Corporation,  chartered  by  two  or  more  States,  is  not,  if  sued  in  one  of 
*Hfcm,  a  citizen  of  any  other  State. 

Approved  in  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  283,  12  Ann.  Gas. 
518,  52  L.  Ed.  208,  28  Sup.  Ct.  80,  holding  corporations  incorporated  in 
several  States  could  not  remove  suit  brought  in  court  of  one  such  State 
on  liability  incurred  therein  on  ground  that  it  was  citizen  of  other 
State;  Case  v.  Atlantic  etc.  Ry.  Co.,  225  Fed.  868,  holding  where  rail- 
road existed  in  three  States  under  separate  corporations  it  was  citizen 
of  either  State  for  purposes  of  Federal  jurisdiction  of  suit  by  citizen 
of  such  State  against  company;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Eder, 
174  Fed.  946,  98  C.  C.  A.  556,  holding  corporation  incorporated  in  sev- 
eral States  when  sued  in  one  of  them  was  citizen  of  that  State;  United 
States  v.  Milwaukee  etc.  Transit  Co.,  142  Fed.  254,  upholding  sufficiency 
of  bill  to  enjoin  rebating  where  officers  of  corporation  formed  transit 
company  which  made  carriage  contracts  for  it  and  received  commissions 
for  obtaining  business;  Dodd  v.  Louisville  Bridge  Co.,  130  Fed.  195, 
denying  removal  where  consolidated  railroad  sued  citizen  of  one  of 
States  of  incorporation  of  one  of  constituent  companies;  Goodwin  v. 
New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  360,  denying  jurisdiction  of 
suit  brought  in  Circuit  Court  of  Masssachusetts  by  citizen  thereof 
against  corporation  incorporated  in  Connecticut  and  Massachusetts; 
Seattle  Gas  &  Electric  Co.  v.  Citizens '  Light  &  Power  Co.,  123  Fed.  593, 
holding  corporation  without  power  to  sell  gas  within  State  where  char- 
tered without  power  in  any  other  State;  Russell  v.  St.  Louis  etc.  Ry. 
Co.,  71  Ark.  457,  75  S.  W.  728,  foreign  railroad  complying  with  Acts 
1889,  p.  43,  c.  34,  becomes  domestic  and  may  exercise  right  of  eminent 
domain;  Myers  v.  Chicago  &  N.  W.  Ry.  Co.,  118  Iowa,  321,  91  N.  W. 
1079,  holding  State  court  lost  jurisdiction  over  condemnation  proceed- 
ing when  corporation  filed  petition  to  remove ;  Attorney  General  v.  New 
York  etc.  R.  Co.,  198  Mass.  421,  84  N.  E.  740,  holding  single  corpora- 
tion formed  by  consolidation  of  two  corporations  existing  in  contiguous 
States  was  domestic  corporation  in  each  State;  dissenting  opinion  in 
Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  154,  41  S.  E.  968,  court  holding 
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foreign  corporation  complying  with  statutory  requirements  can  remove 
suit  commenced  in  State  court  on  ground  of  citizenship ;  Muller  v.  Dows, 
94  U.  S.  447,  24  L.  Ed.  208,  affirming  jurisdiction  of  Federal  court  of 
Iowa,  of  foreclosure  of  entire  road  of  two  railways,  incorporated  in 
Iowa  and  Missouri,  and  consolidated;  Clark  v.  Barnard,  108  U.  S.  452, 
27  L.  Ed.  786,  2  Sup.  Ct.  887,  holding  that  the  powers  and  status  of 
the  Boston,  H.  &  E.  Railroad  Company  as  a  corporation  of  Rhode  Island, 
were  to  be  determined  exclusively  by  laws  of  the  same  State;  Pennsyl- 
vania R.  Co.  v.  St.  Louis  etc.  R.  Co.,  118  U.  S.  298,  30  L.  Ed.  88,  6  Sup. 
Ct.  1097,  holding  that  an  Indiana  railroad  company,  authorized  by  laws 
of  Illinois  to  extend  its  road  into  that  State,  does  not  become  a  citizen 
of  Illinois  for  purposes  of  suit;  St.  Louis  etc.  R.  Co.  v.  Indianapolis 
etc.  R.  Co.,  9  Biss.  151,  154,  Fed.  Cas.  12,237,  holding  that  one  of  two 
consolidated  corporations  might  sue  in  Federal  court  of  State  of  its 
creation,  the  other  corporation  as  a  citizen  of  another  State;  Copoland 
v.  Memphis  etc.  R.  Co.,  3  Woods,  666,  Fed.  Cas.  3209,  holding  that  when 
two  States  unite  to  create  the  same  body  corporate,  it  is  a  citizen  of 
each  of  the  States  by  whose  legislature  it  is  created;  Home  v.  Boston 
etc.  R.  Co.,  18  Fed.  51,  remanding  to  State  court  a  suit  by  a  citizen  of 
New  Hampshire  against  a  domestic  corporation,  afterward  consolidated 
with  companies  of  Maine  and  Massachusetts;  Burger  v.  Grand  Rapids 
etc.  R.  Co.,  22  Fed.  563,  holding  that  a  consolidated  corporation  is  a 
citizen  of  each  State  of  incorporation,  and  cannot  be  sued  in  Federal 
court  by  a  citizen  of  either;  Union  Trust  Co.  v.  Rochester  etc.  R.  Co., 
29  Fed.  609,  affirming  jurisdiction  of  a  suit  between  a  corporation  of 
New  York  and  a  consolidated  corporation  under  laws  of  Pennsylvania 
and  New  York;  Page  v.  Fall  River  etc.  R.  Co.,  31  Fed.  261,  affirming 
jurisdiction  of  Federal  court  in  Rhode  Island*,  of  suit  between  citizen  of 
Massachusetts  and  a  corporation  created  by  laws  of  Massachusetts  and 
Rhode  Island;  Filli  v.  Delaware  etc.  R.  Co.,  37  Fed.  66,  setting  aside 
service  of  process  on  a  corporation  of  Pennsylvania,  in  a  suit  instituted 
by  an  alien,  in  Federal  courts  of  New  York,  where  was  defendant's 
principal  office;  Central  Trust  Co.  v.  St.  Louis  etc.  R.  Co.,  41  Fed.  552, 
holding  that  after  consolidation  of  corporations  of  Arkansas  and  Mis- 
souri, the  consolidated  company  was  in  each  State  a  corporation  of  that 
State;  Paul  v.  Baltimore  etc.  R.  Co.,  44  Fed.  514,  remanding  suit  by  a 
citizen  of  Indiana  against  a  consolidation  of  companies  created  in  Ohio 
and  Indiana;  Fitzgerald  v.  Missouri  Pac.  R.  Co.,  45  Fed.  815,  remand- 
ing action  by  a  resident  of  Nebraska  against  a  consolidation  of  three 
companies  chartered  in  Missouri,  Kansas  and  Nebraska;  James  v.  St. 
Louis  etc.  R.  Co.,  46  Fed.  49,  holding,  when  State  legislation  adopts  a 
foreign  corporation,  it  becomes  a  citizen  of  both  States ;  Stephens  v.  St. 
Louis  etc.  R.  Co.,  47  Fed.  532,  14  L.  R.  A.  187,  holding  that  the  com- 
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j'ly,  chartered  in  Missouri  and  adopted  in  Arkansas,  might  remove  to 
e*3eral  court  of  Arkansas  a  suit  by  a  citizen  of  that  State;  Phinizy  v, 
.  u%-usta  etc.  R.  Co.,  56  Fed.  276,  holding  the  citizenship  of  a  corporation 
U  **ot  determined  by  its  place  of  business,  but  by  its  act  of  incorpora- 
;**  S     Central  Trust  Co.  v.  Chattanooga  etc.  R.  Co.,  68  Fed.  694,  hold- 
m^      *liat  a  receiver  in  equity,  exempt  by  State  law  from  garnishment, 
tit  i        "be  garnisheed  in  Federal  court  on  a  proper  petition  by  nonresident 
V    ^**»;  Missouri  Pac.  R.  Co.  v.  Meeh,  69  Fed.  756,  757,  30  L.  E.  A,  253, 
^\v    "     C.  A.  510,  saying  two  States  may  incorporate  the  same  corpora- 
^N^*    Aral  it  will  still  be  two  corporations  distinct  in  each  State;  Louis- 
^*Sv  Trust  Co.  v.  Louisville  etc.  R.  Co.,  75  Fed.  447,  22  C.  C.  A.  378, 
\&ding  that  an   existing  corporation,  incorporated  by  another  State, 
was  not  affected  by  its  subsequent  consolidation  with  another  corpora- 
tion in  a  third  State;  Baldwin  v.  Chicago  etc.  R.  Co.,  86  Fed.  167,  deny- 
ing jurisdiction  of  suit  in  Michigan,  by  citizen  of  Michigan,  against  a 
consolidated  corporation  of  three  companies  of  Illinois,  Wisconsin  and 
Michigan;  Duncan  v.  St.  Lonis  etc.  R.  Co.,  49  La.  Ann.  1703,  22  South. 
925,  holding  the  separate  identity  of  each  company  as  a  corporation  and 
citizen  of  the  creating  State  is  not  lost  by  consolidation ;  Chicago  etc. 
E.  Co.  v.  Auditor-General,  53  Mich.  91,  92,  18  N.  W.  592,  holding  that 
a  consolidated  company  was  taxable  only  for  its  road  in  the  State  of 
creation;  Holland  v.  Mobile  etc.  R.  Co.,  16  Lea,  418,  holding  the  com- 
pany chartered  also  in  Alabama,  liable  to  garnishment  for  wages  due  an 
employee,  employed  and  residing  in  Alabama;  Rece  v.  Newport  News 
etc.  R.  Co.,  32  W.  Va.  171,  3  L.  R.  A.  676,  9  S.  E.  214,  holding  that  a 
State  cannot,  by  a  mere  legislative  declaration,  convert  a  foreign  into 
a  domestic  corporation ;  Louisville  etc.  R.  Co.  v.  Louisville  Trust  Co., 
174  U.  S.  562,  43  L.  Ed.  1087,  19  Sup.  Ct.  821,  Hall  v.  Bank  of  Virginia, 
14  W.  Va.  625,  626,  627,  and  Baltimore  etc.  R.  Co.  v.  Pittsburgh  etc.  R. 
Co.,  17  W.  Va.  876,  877,  all  arguendo;  dissenting  opinion  iu  St.  Louis 
etc.  R.  Co.  v.  James,  161  U.  S.  568,  40  L.  Ed,  810,  16  Sup.  Ct.  630,  ma- 
jority holding  that  a  State  law  cannot  enable  a  foreign  corporation  to 
be  sued  in  Federal  court  there  by  a  citizen  of  the  State  of  origin ;  Balti- 
more etc.  R.  Co.  v.  Cary,  28  Ohio  St.  222,  223,  230,  majority  holding  that 
a  Maryland  corporation,  sued  in  Ohio,  as  lessee  of  an  Ohio  corporation, 
by  a  citizen  of  Ohio,  was  entitled  to  remove  suit  to  Federal  court. 

State  law,  authorizing  foreign  railroad  company  to  operate  In  State, 
does  not  create  new  corporation,  nor  alter  Its  dtusensnlp,  bat  renders  It 
subject  to  suit  In  the  State.  For  the  purposes  of  Federal  Jurisdiction,  It 
remains  citizen  of  State  of  creation,  and  no  proof  of  dttzenahip  elsewhere 
will  be  permitted. 

Approved  in  Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156 
Fed.  14,  84  C.  C.  A.  167,  holding  foreign  corporation  not  suable  in  courts 
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of  State  where  it  consigned  all  goods  to  factor  in  State  who  conducted 
all  business;  Gale  v.  Southern  Bldg.  etc.  Assn.,  117  Fed.  735,  entertaining 
jurisdiction  in  plaintiff's  district  of  suit  against  nonresident  corporation, 
process  served  on  corporation's  agent  appointed  under  State  statute; 
Ashe  v.  Union  Cent.  etc.  Ins.  Co.,  115  Fed.  236,  holding  corporation  of 
one  State  can  remove  regardless  of  laws  of  State  where  transacting 
business;  Nelson  v.  Deming  Inv.  Co.,  21  Okl.  615,  96  Pac.  743,  upholding 
statute  providing  action  against  foreign  corporation  may  be  brought  in 
county  where  designated  agent  resides  or  in  which  business  from  which 
action  arose  was  transacted ;  Stonega  Coke  etc.  Co.  v.  Southern  Steel  Co., 
123  Tenn.  447,  31  L.  R.  A.  (N.  S.)  278,  131  S.  W.  993,  holding  foreign 
corporation  complying  with  laws  of  State  became  domestic  corporation 
so  that  it  was  not  subject  to  attachment  as  foreign  corporation ;  Ex  parte 
Schollenberger,  96  U.  S.  376,  24  L.  Ed.  854,  sustaining  jurisdiction   of 
Pennsylvania  Circuit  Court  over  foreign  insurance  company,  doing  busi- 
ness in  State;  Nashua  etc.  R.  Co.  v.  Boston  etc.  R.  Co.,  136  U.  S.  378, 
34  L.  Ed.  369,  10  Sup.  Ct.  1090,  holding  the  Nashua  company,  consoli- 
dated with  a  corporation  of  Massachusetts,  entitled  to  sue  in   Circuit 
Court  there,  a  citizen  of  that  State;  Martin  v.  Baltimore  &  Ohio  R.  Co., 
151  U.  S.  684,  38  L.  Ed.  315,  14  Sup.  Ct.  537,  holding  that  a  State  license 
to  act  in  Virginia,  did  not  prevent  company  from  removing  suit    to 
Federal  courts  as  a  citizen  of  Maryland ;  Williams  v.  Missouri  etc.  R.  Co., 
3  Dill.  272,  Fed.  Cas.  17,728,  holding  that  a  corporation  created  in  Kan- 
sas had  a  right  to  sue  in  Federal  court  in  Missouri;  s.  c,  3  Dill.  274,  Fed. 
Cas.  17,728,  on  effect  on  Federal  jurisdiction  of  charters  granted  by  dif- 
ferent States  to  same  corporation ;  Blackburn  v.  Selma  etc.  R.  Co.,  2  Flipp. 
536,  Fed.  Cas.  1467,  holding  that  whether  a  foreign  corporation  is  only 
licensed  or  made  a  corporation  of  State,  it  remains,  for  the  purposes  of 
jurisdiction,  a  foreign  corporation  in  the  State  of  adoption;  Ehrman  v. 
Teutonia  Ins.  Co.,  1  McCrary,  129,  1  Fed.  477,  holding  that  as   to    a 
foreign  company  doing  business  in  Arkansas,  service  on  its  auditor  in 
State  is  sufficient;  Mock  v.  Virginia  Fire  etc.  Ins.  Co.,  4  Hughes,  115, 
120,  10  Fed.  703,  706,  sustaining  service  of  process  on  a  general  agent  of 
an  insurance  company,  chartered  and  resident  in  another  State;  Wilmer 
v.  Atlanta  etc.  Air  Line  R.  Co.,  2  Woods,  455,  Fed.  Cas.  17,776,  holding 
that  where  railway  corporations  of  different  States  consolidate  and  mort- 
gage their  property,  the  Federal  courts  in  either  State  may  direct  sale 
of  entire  property;  Missouri  etc.  R.  Co.  v.  Texas  etc.  R.  Co.,  4  Woods 
365,  10  Fed.  501,  discussing  difference  between  State  legislation  creating 
a  corporation   already   incorporated   in   another   State   and   legislation 
recognizing  an  existing  corporation  of  another  State;  Williams  v.  Em- 
pire Transp.  Co.,  29  Fed.  Cas.  1364,  affirming  jurisdiction  of  Federal 
courts  in  a  suit  for  infringing  patent  against  a  corporation  of  another 
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Stite     «3oing  business  in  and  amenable  to  process  of  State;  Runkle  v. 
War   Ins.  Co.,  2  Fed.  12,  affirming  jurisdiction  in  Federal  court  of 
Ohio   of  a  suit  by  resident  citizen  against  a  corporation  of  New  York; 
Pphoff  v.  Chicago  etc.  R.  Co.,  5  Fed.  547,  holding,  if  the  effect  of  State 
fegislation  is  to  adopt  a  corporation  of  another  State,  it  becomes,  for 
%e  purposes  of  "suit,  a  corporation  of  the  adopting  State;  Consolidated 
Store-Service  Co.  v.  Lamson  Consolidated  Store-Service  Co.,  41  Fed.  835, 
•flvrming  jurisdiction  of  Federal  court  of  a  suit  against  a  foreign  cor- 
poration doing  business  in  State;  Myers  v.  Murray,  Nelson  ft  Co.,  43 
Fed.  697,  11  L.  R.  A.  218,  holding  a  corporation,  though  carrying  on 
business  in   several  States,  could  only  be  sued  in  State  of  creation; 
Dinry  v.  Illinois  Cent.  R.  Co.,  61  Fed.  51,  holding  Federal  court  has 
jurisdiction  of  a  suit  by  a  resident  plaintiff  against  a  foreign  corporation 
doing  business  in  State,  and  by  statute  subjected  to  jurisdiction  of  the 
State  courts;  Western  etc.  R.  Co.  v.  Roberson,  61  Fed.  599,  9  C.  C.  A. 
646,  holding  that  citizens  of  another  State,  as  lessees  of  part  of  a  road, 
constructed  by  a  domestic  corporation  in  such  other  State  unticr  license 
from  its  legislature,  were,  for  jurisdictional  purposes,  citizens  of  same 
State  as  the  domestic  corporation;  Sullivan  v.  Sullivan  Timber  Co.,  103 
Ala.  375,  25  L.  E.  A.  544, 15  South.  942,  holding  foreign  corporation  doing 
business  in  State,  must  be  sued  in  the  county  where  is  its  place  of  busi- 
ness; Farmers'  etc.  Ins.  Co.  v.  Harrah,  47  Ind.  241,  holding  that  a  cor- 
poration created  by  a  State  is  not  a  citizen  within  section  2,  article  IV 
of  the  Federal  Constitution ;  Reyer  v.  Odd  Fellows'  Accident  Assn.,  157 
Mass.  372,  54  Am.  St.  Rep.  292,  32  N.  E.  471,  holding  that,  under  Indiana 
State  law,  any  foreign  corporation  doing  business  in  State  was  liable  to 
"e  sued  in  State  courts;  State  Board  of  Assessors  v.  Morris  etc.  R.  Co., 
*•  tf .  J.  L.  219,  7  Atl.  839,  holding  that  the  powers  of  a  foreign  eorpora- 
"On  exercising  its  franchises  in  State,  are  limited  by  expressed  terms  of 
the  grant;  dissenting  opinion  in  Philadelphia  Fire  Assn.  v.  New  York, 
\\9  U.  S.  123,  SO  L.  Ed.  S48,  7  Sup.  Ct.  115,  majority  holding  a  foreign 
insurance  company,  doing  business  in  New  York,  was  subject  to  the  im- 
position of  a  special  tax  as  a  condition  of  doing  business  there. 

Distinguished  in  Old  Wayne  Mut.  Life  Assn.  v.  McDonough,  204  U.  S. 
22,  51  L.  Ed.  351,,  27  Sup.  Ct.  296,  holding  that  by  doing  business  in 
State  foreign  insurance  corporation  did  not  assent  to  service  of  process 
on  it  by  service  on  insurance  commissioner  when  suit  related  to  business 
aot  done  in  State;  Barbour  v.  Paige  Hotel  Co.,  2  App.  D.  C.  182,  hold- 
ing corporation  though  doing  business  exclusively  in  District  of  Co- 
lumbia when  organized  under  laws  of  foreign  State  was  nonresident 
subject  to  attachment  as  such;  Debnam  v.  Southern  Bell  Telephone  Co., 
126  N.  C.  844,  845,  36  S.  E.  274,  holding  foreign  corporations  becoming 
i  corporations  by  incorporation  prohibited  from  removing  suit 
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to  United  States  courts  on  ground  of  citizenship;  St.  Louis  etc.  R.  Co. 
v.  James,  161  U.  S.  560,  40  L.  Ed.  808,  16  Sup.  Ct.  626,  holding  that  a 
State  law,  providing  that  a  foreign  corporation  doing  business  in  State 
should  become  a  corporation  of  that  State,  does  not  enable  it  to  be 
sued  in  Federal  courts  there,  by  a  citizen  of  the  State  of  origin;  Pacific 
R.  R.  Co.  v.  Missouri  etc.  R.  Co.,  5  McCrary,  378,  23  Fed.  568,  holding 
that  a  corporation  formed  under  laws  of  several  States  is  presumed  to 
be  a  citizen  of  each  State,  and  cannot  remove  a  suit  by  a  citizen  of 
either  State,  on  the  ground  of  diverse  citizenship;  Wilkinson  v.  Dela- 
ware etc.  R.  Co.,  22  Fed.  354,  holding  that  legislation  authorizing  a  for- 
eign corporation  to  do  business  in  State,  does  not  render  it  a  domestic 
corporation;  Home  Ins.  Co.  v.  Davis,  29  Mich.  239,  holding  that  when 
a  foreign  corporation  submitted  to  being  sued  in  State  courts,  it  was 
precluded  from  removing  suit  to  Federal  court. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  427. 

Whenever  general  rule  as  to  property  or  personal  rights  or  Injuries  to 
either  is  established  by  State  legislation,  its  enforcement  by  Federal  courts 
in  a  case  between  proper  parties,  is  a  matter  of  course,  and  the  jurisdiction 
of  the  court  is  not  subject  to  State  limitation. 

Approved  in  Morrill  v.  American  Reserve  Bond  Co.,  151  Fed.  314, 
holding  where  State  statute  required  corporation  to  protect  creditors 
by  deposit  of  securities  with  State  treasurer  and  authorized  suit  in  State 
courts  thereon  in  event  of  insolvency,  citizens  of  another  State  could 
sue  in  Federal  court  fBrun  v.  Mann,  151  Fed.  149,  12  L.  R.  A.  (N.  S.) 
154,  80  C.  C.  A.  513,  holding  Federal  court  rendering  decree,  which  was 
allowed  as  claim  against  estate  in  probate  court  of  State,  could,  when 
administratrix  refused  to  proceed  to  sell  property  to  pay  debts,  enforce 
judgment  in  suit  to  compel  sale  of  property  to  pay  debt ;  Barber  Asphalt 
etc.  Co.  v.  Morris,  132  Fed.  946,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  city 
charter  prohibiting  payment  of  claims  pending  appeal  from  their  allow- 
ance or  rejection  does  not  affect  Federal  jurisdiction;  Williams  v.  Crabb, 
117  Fed.  197,  59  L.  R.  A.  425,  54  C.  C.  A.  213,  holding  Federal  courts 
have  concurrent  jurisdiction  over  contest  of  will  where  original  juris- 
diction conferred  by  statute  upon  State  court;  Home  Ins.  Co.  v.  Morse, 
20  Wall.  453,  22  L.  Ed.  369,  holding  act  of  Wisconsin,  forbidding  foreign 
insurance  companies  doing  business  in  State  to  remove  suits  to  Federal 
courts,  void ;  Southern  Pac.  Co.  v.  Denton,  146  U.  S.  209,  36  L.  Ed.  945* 
13  Sup.  Ct.  46,  holding  the  provisions  in  Texas  Practice  Act,  as  to  ap- 
pearance on  behalf  of  a  defendant  to  object  to  jurisdiction,  had  no 
application  to  actions  in  Federal  courts;  Mexican  Central  R.  Co.  v. 
Pinkney,  149  U.  S.  206,  37  L.  Ed.  704,  13  Sup.  Ct.  684,  to  same  effect ; 
Holmes  v.  Oregon  etc.  R.  Co.,  6  Sawy.  270,  5  Fed.  82,  holding  an  action 
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by  an  administrator  to  recover  damages  for  death  of  his  intestate,  under 
Oregon  code,  is  enforceable  in  Federal  court;  Merchants'  Mfg.  Co.  v. 
Grand  Trunk  B.  Co.,  21  Blatchf .  110,  13  Fed.  358,  sustaining  jurisdiction 
of  suit  between  foreign  corporations  on  a  cause  of  action  arising  in 
Canada,  where  the  State  law  enabled  service  of  process  to  be  made  on 
corporate  officers  in  State;  Warren  v.  Wisconsin  Valley  R.  Co.,  6  Diss. 
429,  Fed.  Cas.  17,204,  holding  a  proceeding  to  condemn  land  for  a  rail- 
way was  removable  to  Federal  court  in  a  case  between  proper  parties; 
Cunningham  v.  County  of  Ralls,  1  McCrary,  119,  11  Fed.  455,  holding 
section  5359,  Revised  Statutes  of  Missouri,  does  not  oust  Federal  juris- 
diction of  an  action  against  a  county  by  citizen  of  another  State;  Pul- 
liam  v.  Pulliam,  10  Fed.  30,  holding  that  notwithstanding  statute  of 
Tennessee  as  to  effect  as  prima  facie  evidence  of  executor's  accounts, 
Federal  court  may  require  executor  to  account  anew  in  a  suit  by  a 
legatee;  Logan  v.  Greenlaw,  12  Fed.  19,  holding  that  a  creditor's  bill 
in  a  State  court  to  settle  an  estate,  cannot  prevent  a  nonresident  credi- 
tor from  proceeding  for  similar  purpose  in  Federal  court;  Allen  v. 
Texas  etc.  E.  Co.,  25  Fed.  515,  holding  that  State  law,  providing  that 
State  courts  should  retain  jurisdiction  over  a  domestic  corporation  after 
consolidation  with  a  foreign  or  Federal  corporation,  could  not  prevent 
a  corporation,  after  consolidation,  removing  suit  to  Federal  court ;  Min- 
eral Range  R.  Co.  v.  Detroit  etc.  Copper  Co.,  25  Fed.  520,  affirming  Fed- 
eral jurisdiction  of  suit  to  condemn  lands  of  a  foreign  corporation  for 
railway  purposes,  notwithstanding  State  law;  Union  Trust  Co.  v.  Roch- 
ester etc.  R.  Co.,  29  Fed.  610,  holding  that  statute  of  New  York,  forbid- 
ding suit  on  a  judgment,  without  previous  order  of  the  court,  did  not 
apply  to  suit  in  Federal  court  having  jurisdiction  of  the  parties;  Hoover 
v.  Crawford  County,  39  Fed.  9,  holding  Arkansas  statute  of  1879  in- 
effective to  prevent  suit  against  a  county  in  Federal  court;  East  Ten- 
nessee  etc.  R.  Co.  v.  Atlanta  etc.  R.  Co.,  49  Fed.  612,  15  L.  H.  A.  Ill, 
holding  that  where  a  Federal  statute  gives  a  plaintiff  a  right  to  select  the 
district  within  which  suit  can  be  brought,  the  laws  of  the  State  regulating 
the  venue  cannot  restrict  the  territorial  jurisdiction  of  Federal  courts; 
Barling  v.  Bank  of  British  North  America,  50  Fed.  261,  1  C.  C.  A.  510, 
holding  California  statute,  prohibiting  suits  by  banking  corporations 
which  had  failed  to  comply  with  the  law,  did  not  prevent  suit  in  Federal 
courts;  The  City  of  Norwalk,  55  Fed.  110,  holding  Federal  court  had  juris- 
diction in  admiralty  of  a  case  under  State  law  to  recover  damages  for 
death  caused  by  negligence;  O'Connell  v.  Reed,  56  Fed.  534,  5  C.  C.  A.  586, 
where  Federal  -court  refused  to  follow  Kansas  decision  on  Kansas  stat- 
ute on  misjoinder  of  causes  of  action;  Minneapolis  v.  Reum,  56  Fed.  581, 
6  C.  C.  A.  31,  holding  that  Minnesota  statute,  enfranchising  foreigners 
after  declaration  of  intention,  did  not  prevent  their  suing  in  Federal 
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court;  Edwards  v.  Hill,  59  Fed.  725,  8  C.  C.  A.  233,  sustaining  jurisdic- 
tion of  foreclosure  suit  by  nonresident,  where  mortgagor  has  made  an 
assignment  and  consent  of  State  court  had  not  been  obtained;  The  Wil- 
lamette Valley,  62  Fed.  297,  holding  that  a  vessel  operated  by  a  State 
receiver  was  subject  to  a  maritime  lien  for  liabilities  incurred  in  an- 
other State;  Bigelow  v.  Nickerson,  70  Fed.  121,  122,  126,  17  C.  C.  A.  1, 
30  L.  K.  A.  341,  344,  holding  provision  of  Wisconsin  statute,  section 
4255,  Revised  Statutes,  confining  actions  in  case  of  death  by  negligence 
to  State  courts,  void;  Quimby  v.  Pennsylvania  Ins.  Co.,  58  N.  H.  495, 
holding  that  State  law  making  the  acceptance  of  process  in  State  a  con- 
dition on  foreign  corporations  doing  business  in  State,  could  not  deprive 
them  of  right  of  removal  of  suit  to  Federal  court;  dissenting  opinion 
in  Johnson  v.  Brewers  Fire  Ins.  Co.,  51  Wis.  580,  583,  9  N.  W.  658,  660, 
majority  holding  that  where  removal  was  refused  on  account  of  irregu- 
larity in  verification  of  petition  and  bond,  the  judgment  was  only  void- 
able, and  unless  appealed,  was  binding. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  442,  444,  44  L.  Ed.  1144, 
1145,  20  Sup.  Ct.  921,  holding  condition  that  snit  against  State  be 
brought  in  State  court  excludes  suit  in  Federal  court;  Pulliam  v. 
Pulliam,  10  Fed.  78,  holding  statute  of  Tennessee,  limiting  time  for 
creditor's  suits  against  decedent's  estate,  binding  on  Federal  courts  in 
equity;  Van  Doren  v.  Pennsylvania  R.  Co.,  93  Fed.  264,  35  C.  C.  A.  282, 
holding  action  for  damages  causing  death  under  Pennsylvania  statute, 
could  be  prosecuted  in  Federal  court,  either  in  or  out  of  State;  Home 
Ins.  Co.  v.  Davis,  29  Mich.  239,  when  foreign  corporation  submitted  to 
being  sued  in  State  courts  as  a  condition  for  doing  business  in  State,  it 
was  precluded  from  removing  suit  to  Federal  court. 

Adoption  by  Federal  aourts  of  remedies  created  by  State  statutes. 
Note,  18  L.  ft.  A.  266. 
«f 

Right  of  action  for  death,  against  wrongdoer,  under  Wisconsin  statute, 
exists  only  In  virtue  of  the  statute,  and  only  In  cases  where  the  death  was 
caused  within  the  State. 

Approved  in  Rudiger  v.  Chicago  etc.  R.  Co.,  94  Wis.  196,  68  N".  W. 
662,  holding  that  under  the  State  law  an  action  was  maintainable  for  a  • 
death  occurring  in  another  State  caused  by  acts  in  the  home  State. 

In  all  cases  where  general  right  Is  conferred  by  State  law.  It  can  be 
enforced  In  any  Federal  court  within  the  State  having  Jurisdiction  of  the 
parties;  hence  right  of  action  for  death,  granted  by  Wisconsin  statute,  may 
be  removed  to  Federal  court,  although  statute  provided  that  It  should  be 
enforced  only  in  State  court. 

Approved  in  Interstate  Const.  Co.  v.  Regents  of  the  University,  199 
Fed.  512,  holding  Regents  of  University  of  Idaho,  created  body  corpo- 
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rate  with  power  to  contract,  could  be  sued  on  its  contracts  in  Federal 
«ourt;  Sawyer  v.  White,  122  Fed.  227,  58  C.  C.  A.  587,  sustaining  juris- 
diction of  proceeding  to  contest  will,  contest  authorized  by  State  statutes 
id  State  courts  of  general  jurisdiction;  Wart  v.  Wart,  117  Fed.  767, 
holding  Iowa  statutes  providing  for  original  proceeding  to  contest  valid- 
ity of  will,  after  formal  probate  Federal  court  has  jurisdiction;  Wahl 
v.  Franz,  100  Fed.  683,  700,  701,  40  C.  C.  A.  638,  holding  proceeding  for 
probate  of  will  not  suit  in  law  or  equity  under  judiciary  act  1888,  re- 
movable from  State  court;  Ward  v.  Congress  Const.  Co.,  99  Fed.  605, 
39  C.  C.  A.  669,  holding  suit  in  State  court  to  enjoin  corporation  con- 
structing addition  to  postomce  removable ;  The  Steamship  Oregon,  14 
Sawy.  463,  45  Fed.  77,  holding  that  a  State  law  giving  a  right  of  action 
for  injuries  causing  death  might  be  enforced  in  Federal  court ;  Davis  v. 
James,  10  Biss.  54,  2  Fed.  620,  affirming  right  of  mortgagees  to  foreclose 
a  guardian's  mortgage  in  Federal  court  on  ground  of  citizenship,  not- 
withstanding State  law  limiting  such  actions  to  State  court;  Phelps  v. 
O'Brien  Co.,  2  Dill.  519,  Fed.  Cas.  11,078,  holding  that  the  Iowa  code 
limitations  for  actions  on  judgments,  without  leave  of  court,  did  not 
apply  to  Federal  courts;  Hartman  v.  Fishbeck,  18  Fed.  295,  holding 
that  statute  of  limitations  for  presentment  of  claims  for  allowance  in 
probate  matters  did  not  bind  a  nonresident  creditor  suing  the  adminis- 
trator in  Federal  court ;  Wyman  v.  Mathews,  53  Fed.  680,  holding  Fed- 
eral court  has  jurisdiction  of  a  suit  in  equity  by  foreign  creditors  to 
enforce  a  trust  and  distribute  a  fund  created  by  statute  of  South  Da- 
kota; Prentice  v.  Duluth  Storage  etc.  Co.,  58  Fed.  442,  7  C.  C.  A.  293, 
sustaining  jurisdiction  of  a  suit  to  quiet  title  by  owners  of  lots  in  sever- 
alty; Pierstoff  v.  Jorges,  86  Wis.  139,  39  Am.  St.  Rep.  887,  56  N.  W. 
738,  holding  that  a  judgment  in  bastardy  proceedings  may  bs  enforced 
by  a  creditor's  bill. 

Distinguished  in  The  Manhasset,  18  Fed.  923,  holding  State  law  as  to 
administrator's  action  for  damages  for  injuries  causing  death  does  not 
apply  to  maritime  tort. 

In  some  cases,  from  their  character,  the  Federal  judicial  power  la  neces- 
sarily exclusive  of  all  State  authority,  In  others  it  may  be  made  to  at  the 
option  of  Congress,  or  it  may  be  exercised  concurrently  with  that  of  the 
Statu. 

Approved  in  Gaines  v.  Fuentes,  92  V.  S.  18,  23  L.  Ed.  527,  instancing 
cases  of  exclusive  jurisdiction ;  Ellis  v.  Davis,  109  U.  S.  497,  27  L.  Ed. 
1010,  3  Sup.  Ct.  334,  in  matters  of  wills  and  probates  Federal  courts 
have  no  jurisdiction  unless  by  reason  of  citizenship  of  the  parties; 
United  States  v.  Block  One  Hundred  and  Twenty-one,  3  Biss.  218,  Fed. 
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Cas.  14,610,  affirming  jurisdiction  of  Federal  courts  of  a  suit  by  Secre- 
tary of  the  treasury  to  condemn  land  for  public  use. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Rep.  313. 

legislation  for  removal  of  causes  has  been  uniformly  recognized  by 
Supreme  Court  as  valid,  and  the  manner  and  conditions  upon  which  Federal 
judicial  power  shall  be  exercised  are  mere  matters  of  legislative  discretion. 
Approved  in  Tennessee  v.  Davis,  100  U.  S.  265,  25  L.  Ed.  651,  holding 
a  criminal  prosecution  of  a  revenue  officer  was  removable  to  Circuit 
Court;  Virginia  v.  Rives,  100  U.  S.  337,  25  L.  Ed.  676,  holding  that  a 
prosecution  for  murder  was  not  removable  to  Federal  court,  where  no 
jurisdiction  had  been  conceded  to  the  United  States;  Kern  v.  Huide- 
koper,  103  U.  S.  492,  26  L.  Ed.  357,  holding  no  provision  of  State  law 
could  prevent  removal  of  a  case  which  fell  within  the  terms  of  the  re- 
moval act ;  Sharon  v.  Terry,  13  Sawy.  413,  1  L.  R.  A.  586,  36  Fed.  355, 
denying  right  of  State  court  to  prevent  the  complete  prosecution  and 
determination  of  suit  in  Federal  court  whose  jurisdiction  has  attached; 
Filer  v.  Levy,  17  Fed.  612,  refusing  to  remand  a  suit  by  an  executor,  a 
citizen  of  another  State,  against  the  resident  liquidating  partner  to  com- 
pel an  accounting  and  to  recover  assets;  Sutherland  v.  Jersey  City  R. 
Co.,  22  Fed.  357,  holding  that  the  act  (Revised  Statutes,  §  639),  was 
not  repealed  by  the  subsequent  act  of  March  3,  1875;  Amsden  v.  Nor- 
wich Union  etc.  Co.,  44  Fed.  517,  holding  that  a  foreign  corporation, 
subjected  to  condition  of  admitting  service  of  process  on  local  agent, 
may  claim  removal  of  action  to  Federal  court ;  Elliott  v.  Shuler,  50  Fed. 
456,  holding  that  a  special  proceeding  by  an  administrator  for  leave  to 
sell  intestate's  real  estate  for  payment  of  debts  may  be  removed  by 
nonresident  defendants;  In  re  Cilley,  58  Fed.  987,  holding  that  only 
cases  which  could  have  been  brought  originally  in  the  Federal  courts 
could  be  removed;  Board  of  Commrs.  v.  Hurd,  49  6a.  467,  15  Am.  Rep. 
683,  holding  that  under  the  act  of  1867  a  nonresident  plaintiff  may  re- 
move a  case  on  motion  j.Burson  v.  National  Bank,  40  Ind.  182,  184,  13 
Am,  Rep.  294,  to  same  affect,  where  plaintiff  removed  an  action  on  a 
note  after  trial  in  State  court  where  the  jury  failed  to  agree;  Mahone  v. 
Manchester  etc.  R.  Co.,  Ill  Mass.  74,  15  Am,  Rep.  11,  affirming  consti- 
tutionality of  act  and  holding  that  the  requirements  of  the  act  must 
be  strictly  complied  with;  Galpin  v.  Critchlow,  112  Mass.  339,  holding 
an  action  could  not  be  removed  after  trial  on  the  merits,  though  the 
jury  had  disagreed;  Clark  v.  Delaware  etc.  Canal  Co.,  11  R.  1.  37,  holding 
a  case  could  be  removed  after  trial  in  State  court  and  disagreement  of 
jury;  Gaines  v.  Fuentes,  92  U.  S.  19,  23  L.  Ed.  527,  arguendo;  dissenting 
opinion  in  Johnson  v.  Brewers  etc.  Ins.  Co.,  51  Wis.  583,  584,  9  N.  W. 
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y*">   majority  holding  lliat  if  State  court  wrongly  refuses  a  removal  the 
n<*g»nent  is  only  voidable,  and  unless  reversed  on  appeal,  is  valid. 

Transfer  of  causes  to  Federal  courts.    Notes,  7  Am.  Rep.  507;  12 
Am.  Rep.  548. 

^_^      There  Is  no  constitutional  objection  to  legislation  authorizing  and  prc- 

iT^-^iag  conditions  for  removal  of  cause  hy  plaintiff  when  prejudice  and 

^*1    influence  are  such  as  are  likely  to  prevent  Mm  obtaining  Justice. 

j^  -^-IP-proved  in  Case  of  Sewing  Machine  Companies,  18  Wall.  580,  21 

^^  *S<3-  920,  holding  a  ease  could  not  he  removed  unless  all  of  defendants 

'    of  different  State  from  plaintiff;  Burson  v.  National  Bank,  40  Ind. 

folding  a  nonresident  plaintiff  could  remove  a  cause  to  Federal 

^^-      *~t  after  trial  in  Stale  court  and  failure  of  jury  to  agree;  Mahone  v. 

t^^***ohester  etc.  R.  Co.,  Ill  Mass.  75,  refusing  to  order  removal  on  pcli- 

^^     "*     «nd  affidavit  of  a  superintendent  of  a  railroad,  as  not  acts  of  the 

•^o  ration. 

*^Sne  crossing  railroad  Is  required  to  exercise  th.it  degree  of  prudence, 
and  caution  Incumbent  on  a  person  possessing  ordinary  reason  and  in- 
"UeuiT.  under  the  special  circumstances  of  the  case. 
Approved  in  Tanner  v.  Louisville  etc.  R.  Co.,  60  Ala.  637,  contribu- 
tors negligence  is  not  always  a  defense;  Kansas  Pac.  R.  Co.  v.  Twombly, 
3  Colo.  132,  and  Hove  v.  Chicago  etc.  R.  Co.,  67  Wis.  16,  29  N.  W.  653, 
question  of  negligence  is  for  the  jury  not  for  the  court;  dissenting  opin- 
ion in  Northern  Pac.  R.  Co.  v.  Holmes,  3  Wash.  Tcr.  216.  218,  220,  14 
Pac.  693,  694,  695,  majority  holding  plaintiff  was  guilty  of  contributory 
Hfiili^riK'o  in  not  looking  before  crossing. 

It  is  duty  of  those  having  management  of  train  to  cause  engine-bell  to 
be  rung  a  sufficient  time  before  crossing  a  street,  to  warn  passengers,  and 
keep  it  ringing  till  crossing  is  passed,  and  to  keep  a  proper  and  vigilant 
lookout  in  direction  train  is  moving. 

Approved  in  Fleenor  v.  Oregon  Short  Line  R.  Co.,  16  Idaho,  790,  102 
Pae.  901,  holding  in  action  for  injuries  at  crossing  evidence  that  train 
was  operated  at  such  speed  as  to  amount  to  negligence  was  admissihle; 
Kansas  Pac.  R.  Co.  v.  Pointer,  14  Kan.  56,  where  the  company  was  held 
liable  for  gross  negligence,  although  plniiitiif  was  also  negligent. 

Court  may  refuse  to  give  extended  series  of  instructions,  if  law  arising 
upon  the  evidence  is  given  with  such  fullness  as  to  guide  the  jury  correctly 
in  its  findings. 

Approved  in  Ilowgale  v.  Doited  States,  7  App.  D.  C.  254,  and  District 
of  Columbia  v.  Wilcox,  4  App.  D.  C.  122,  124,  both  following  rule; 
First  Nat.  Bank  v.  Ingle,  37  Okl.  284,  132  Pae.  898,  holding  where 
instructions  construed  together  correctly  stated  law  they  were  not  sub- 
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ject  to  exception  because  some  portions  standing  alone  were  mislead- 
ing; New  York  etc.  R.  Co.  v.  Estill,  147  U.  S.  614,  37  L.  Ed.  303,  13 
Sap.  Ct.  453,  holding  that  objection  should  not  be  made  to  detached 
sentences  in  a  charge,  they  must  be  read  in  connection  with  the  whole 
charge;  Coffin  v.  United  States,  156  U.  S.  456,  93  L.  Ed.  492,  15  Sup. 
Ct.  404,  as  to  the  insufficiency  of  a  charge  on  the  question  of  presump- 
tion of  innocence;  Goddard  v.  Crefield  Mills,  75  Fed.  821,  21  C.  C.  A. 
530,  holding  where  a  charge  was  full  on  the  whole  case  it  was  no  error 
to  refuse  a  particular  instruction;  McCoy  v.  State,  46  Ark.  153,  re- 
affirming rule  in  a  criminal  case;  State  v.  Pike,  65  Me.  116,  showing 
that  it  is  sometimes  the  duty  of  the  court  to  withhold  requested  in- 
structions; Nelson  v.  Railway  Co.,  104  Mich.  587,  594,  62  N.  W.  995, 
997,  where  an  excessive  verdict  for  loss  of  a  wife  held  ground  for  re- 
versal and  new  trial;  Solen  v.  Virginia  etc.  R.  Co.,  13  Nev.  138,  holding 
a  verdict  should  never  be  set  aside  for  a  charge  which  could  not  possi- 
bly have  misled  jury;  Missouri  etc.  R.  Co.  v.  Vance  (Tex.  Civ.  App.), 
41  S.  W.  170,  sustaining  instruction  in  husband's  action  for  damages 
for  personal  injuries  to  wife,  that  value  of  her  services  need  not  be 
proved. 

In  suit  for  death  of  another,  evidence  that  deceased  was  enceinte  at 
time  of  accident,  held  unobjectionable  in  view  of  the  clear  and  correct 
charge  of  the  court. 

Approved  in  Gulf  etc.  R.  Co.  v.  Younger  (Tex.  Civ.  App.),  40  S.  W. 
425,  holding  it  is  not  necessary  for  a  husband  to  prove  the  value  of 
injured  wife's  services. 

Measure  of  damages  recoverable  by  husband  for  death  of  wife  by 
wrongful  act.    Note,  Ann.  Gas.  1915A,  701. 

What  is  excessive  verdict  in  action  for  death  by  wrongful  act.     Note, 
18  Ann.  Gas.  1224. 

Service  of  process  on  foreign  corporation.    Note,  66  Am.  Dec.  121. 

Taxation  of  foreign  corporations.    Note,  96  Am.  Dec.  841. 

Miscellaneous.  Cited  in  South  &  North  R.  Co.  v.  Sullivan,  59  Ala.  280, 
as  an  illustration  of  a  case  of  suit  for  damages  for  death  of  a  married 
woman;  White  v.  Holt,  20  W.  Va.  811,  as  indicating  the  proper  coarse 
to  pursue  when  State  court  rejects  petition  for  removal;  Dimmey  v. 
Wheeling  etc.  R.  R.  Co.,  27  W.  Va.  38,  42,  55  Am.  Rep.  296,  300,  as  au- 
thority for  sustaining  an  administrator's  action  for  the  killing  of  a  mar- 
ried woman. 
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*.  **l>x-oved  in  Hagar  v.  Yolo  Co.,  47  Cal.  227,  applying  same  presump- 
0  to  "The  Sacramento  Valley  Reclamation  Company,"  described  as 
0f  ^^s  of  land  in  petition  for  formation  of  a  reclamation  district ;  Board 
in  ^***.mrs.  of  Tippecanoe  County  v.  Lafayette  etc.  R.  Co.,  50  Ind.  107, 


cou: 


*T:_ 


anient  of  appellee's  argument  on  question  of  ultra  vires  by  the 


<tf^   5     Douthitt  v.  Stinson,  63  Mo.  278,  holding  a  deed  to  "the  board 
Motors"  of  an  imaginary  corporation  void. 


title,  after  it  has  paid  the  purchase  money. 
>wed  in  Clark  v.  Sayers,  55  W.  Va.  526,  47  S.  E.  318,  where  one 


*°j^K^*idor  of  real  estate  cannot  question  capacity  of  a  corporate  grantee 

%     ^Vs  land  with  general  warranty,  and  he  afterward  acquires  good 
\^fc,  acquisition  inures  to  grantee's  benefit ;  Fritts  v.  Palmer,  132  U.  S. 
293,  33  L.  Ed.  321,  10  Sup.  Ct.  96,  holding  that  a  grantee  under  a  quit- 
claim deed  could  not  question  the  title  of  a  foreign  corporation  which 
had  previously  purchased  the  land  from  same  grantor  without  complying 
with  State  law  as  to  acquisition  of  real  estate;  South,  etc.  R.  Co.  v. 
Highland  Ave.  etc.  R.  Co.,  119  Ala.  117,  24  South.  118,  holding  that  if 
a  corporation  has  acquired  title  and  possession  of  real  property  its  right 
cannot  be  questioned  by  a  private  citizen ;  Broadwell  v.  Merritt,  87  Mo. 
102,  holding  neither  a  paid  grantor  nor  his  subsequent  grantee  can  deny 
legality  or  incorporation  of  a  corporation  purchaser;  Hyde  v.  Holland, 
18  Or.  333,  22  Pac.  1105,  a  vendor  of  land  before  issue  of  patent  is 
estopped  to  claim  the  title  through  the  patent  when  issued ;  Green  v.  Niver, 
43  S.  C.  370,  21  S.  E.  267,  holding  heirs  of  a  governmeut  grantee  as  head 
of  a  family  estopped  to  contest  his  conveyance  after  the  ancestor's  title 
had  become  absolute. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  32  L.  R.  A.  295. 

Section  12  of  pre-emption  act  of  1841  prohibits  assignment  only  of  the 
right  of  pre-emption  secured  to  settlers  by  the  act;  after  entry  made  in 
good  faith  the  pre-emptpr  may  dispose  of  the  land  as  owner  before  issue  of 
patent 

Approved  in  United  States  v.  Hammers,  221  U.  S.  225,  55  L.  Ed.  714, 
31  Sup.  Ct.  593,  holding  desert  land  entry  assignable;  Williamson  v. 
United  States,  207  U.  S.  461,  52  L.  Ed.  296,  28  Sup.  Ct.  163,  holding 
under  timber  and  stone  act  applicant  could  not  be  required  by  regula- 
tion of  land  commissioner  to  again  swear  to  statement  concerning  bona 
fides  of  original  application;  United  States  v.  Clark,  200  U.  S.  607, 
50  L.  Ed.  616,  26  Sup.  Ct.  340,  purchaser  of  timber  lands  after  issuance 
of  receiver's  final  receipts  is  bona  fide  purchaser  as  against  cancellation 
for  frauds  of  entryman;  Hawley  v.  Diller,  178  U.  S.  486,  44  L.  Ed.  1161, 
£0  Sup.  Ct.  989,  applying  rule,  but  holding  purchaser  from  entrymau 
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not  bona  fide  purchaser;  United  States  v.  Lonabaugh,  158  Fed.  318, 
holding  coal  land  entry  not  made  in  good  faith  and  no  equitable  title 
passed  to  entryman;  Pereles  v.  Weil,  157  Fed.  424,  holding  corporation 
could  purchase  any  quantity  of  coal  lands,  preferential  right  to  pur- 
chase which  had  been  acquired  by  its  vendors;  United  States  v.  Biggs, 
157  Fed.  270,  upholding  contract  by  applicant  under  timber  and  stone 
act  made  after  application  but  before  final  entry  by  which  another  was 
to  furnish  price  and  receive  title  when  acquired ;  Jones  v.  Myers,  3  Idaho, 
56,  57,  35  Am.  St.  Rep.  262,  263,  26  Pac.  217,  holding  sale  by  entryman  to 
innocent  purchaser  not  preventing  commissioner  from  canceling  entry; 
McElhaney  v.  McElhaney,  125  Iowa,  282,  101  N.  W.  91,  where,  after 
husband  contracted  to  give  wife  half  of  all  after-acquired  property,  he 
entered  timber  claim,  and  both  spouses  resided  on  land  till  after  patent 
issued,  agreement  valid  as  to  such  land;  Haggerty  v.  Annison,  133  La. 
349,  62  South.  950,  holding  under  facts  of  case  claimant  of  equitable 
right  to  land  as  against  later  patent  was  not  bona  fide  purchaser; 
Gourley  v.  Countryman,  18  Okl.  228,  232,  90  Pac.  429,  431,  holding  prior 
to  patent  entryman 's  title  was  equitable  only,  and  did  not  prevent  him 
from  entering  public  lands  in  Oklahoma  under  section  20  of  Act  of 
May  2,  1890 ;  Johnson  v.  Fluetsch,  176  Mo.  469,  75  S.  W.  1010,  holding 
military  bounty  warrants  issued  to  soldiers  of  Mexican  war  assignable 
after  issuance  and  delivery;  Flanagan  v.  Forsythe,  6. Okl.  236,  50  Pac. 
155,  lands  entered  as  homestead  are  not  exempt  from  liability  for  debts 
after  final  proof  made  and  final  or  patent  certificate  issued;  Tecumseh 
State  Bank  v.  Maddox,  4  Okl.  594,  46  Pac.  567,  relinquishment  of  prefer- 
ential right  to  enter  on  public  lands  and  agreement  to  sell  personalty 
and  improvements  thereon  are  good  consideration  for  assignment  of 
moneys ;  Mackey  v.  Maxin,  63  W.  Va.  17,  holding  purchaser  of  land  with 
notice  grantor  had  acquired  title  conveyed  by  virtue  of  defect  against 
which  he  had  warranted  on  former  sale  acquired  no  title  as  against 
former  grantee;  dissenting  opinion  in  riafemann  v.  Gross,  199  U.  S. 
352,  50  L.  Ed.  226,  26  Sup.  Ct.  80,  majority  upholding  contract  by  which 
pre-emptioner  agreed  in  consideration  of  advances  to  pay  sum  for  locat- 
ing him  on  land  and  percentage  of  proceeds  of  sale  made  after  acquiring 
title;  Lamb  v.  Davenport,  18  Wall.  314,  21  L.  Ed.  762,  sustaining  con- 
tracts for  sale  of  settler's  interest  under  the  Oregon  donation  act  made 
before  passage  of  the  act;  Quinby  v.  Conlan,  104  U.  S.  422,  26  L.  Ed. 
801,  holding  that  purchasers  from  other  settlers  of  their  rights,  founded 
on  occupation,  did  not  increase  their  equities  as  prior  pre-emptors;  St. 
Louis  Min.  etc.  Co.  v.  Montana  Min.  Co.,  171  U.  S.  656,  43  L.  Ed.  322, 
19  Sup.  Ct.  63,  holding  that  a  contract  for  sale  of  a  located  mining  claim 
is  valid  before  patent;  Aiken  v.  Ferry,  6  Sawy.  87,  Fed.  Cas.  112,  hold- 
ing the  right  of  pre-emption  is  not  an  interest  in  the  land;  Smith  v. 
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•**  **£,  11  Sawy.  61,  23  Fed.  745,  holding  that  when  a  certificate  of  pur- 


&    under  the  pre-emption  law  has  been  issued  by  the  registrar,  the 
***cl.      jg  saiable;  McClung  v.  Steen,  32  Fed.  374,  sustaining  validity  of 
*^       under  quitclaim  deed  executed  immediately  after  issue  of  final 
.^^ixrt  against  another  executed  after  issue  of  patent  and  before  record 
b!*^^"*t  deed;  United  States  v.  Steenerson,  50  Fed.  507,  1  C.  C.  A.  552, 
ti     ^-ing  that  after  cancellation  by  the  land  commissioner  of  a  pre-emp- 
Aw^      entry,  the  right  of  the  pre-emptor  may  be  attacked  collaterally; 
m^  ^^ican  Mortgage  Co.  v.  Hopper,  56  Fed.  71,  holding  that  an  entry 
5^*    ^  for  benefit  of  a  third  person  might  be  canceled;  64  Fed.  555,  558, 
W^V^     ^1.2  C.  C.  A.  293,  holding  an  entryman  only  secures  a  vested  interest 
<s£v    ^V  he  has  lawfully  entered  upon  and  paid  for  the  land  and  complied 
™*\  the  law ;  Diller  v.  Hawley,  81  Fed.  653,  26  C.  C.  A.  514,  sustaining 
^TiSght  of  Land  Department  to  cancel  an  entry  for  fraud;  Gilkerson- 
Sloss  Co.  v.  Forbes,  54  Ark.  149,  26  Am.  St.  Rep.  30,  15  S.  W.  191,  hold- 
ing that  one  entitled  to  a  patent  as  homesteader  may  mortgage  the 
land;  Thurston  v.  Alva,  45  Cal.  17,  a  certificate  for  pre-emption  land 
renders  the  land  salable;  Stewart  v.  Powers,  98  Cal.  517,  33  Pac.  487, 
holding  the  restriction  against  alienation  does  not  apply  to  a  mortgage 
before  final  proof  and  payment ;  Merrill  v.  Clark,  103  Cal.  370,  371,  37 
Pac.  239,  a  transfer  after  final  proof  and  payment  is  valid,  although 
by  negligence  or  dishonesty  of  register  no  certificate  of  purchase  has 
been  issued ;  Godding  v.  Decker,  3  Colo.  App.  204,  32  Pac.  834,  holding 
that  a  receiver's  receipt  made  a  good  title  on  which  a  contract  could  be 
based;  Cooper  v.  Hunter,  8  Colo.  App.  105,  44  Pac.  946,  showing  that 
the  prohibition  against  assignment  extended  no  further  than  the  right 
of  pre-emption ;  Jones  v.  Meyers,  2  Idaho,  798,  35  Am.  St.  Rep.  262, 
26  Pac.  217,  showing  that  the  eniry  must  be  in  good  faith  and  a  trans- 
feree takes  no  better  title  than  his  grantor  had ;  Close  v.  Stuy vesant,  132 
111.  616,  3  L.  R.  A.  166,  24  N.  E.  870,  in  Illinois  certificates  of'  entry  are 
held  to  be  evidence  of  legal  title  and  invest  holder  with  right  of  pos- 
session and  transfer;  Ogden  v.  Walters,  12  Kan.  296,  affirming  right 
of  purchaser  under  pre-emption  laws  to  sell  or  mortgage  land  before 
patent  issues;  Leonard  v.  Ross,  23  Kan.  300,  land  purchased  under 
homestead  law  is  liable  for  debts  thereafter  contracted  and  to  execu- 
.    tion  before  patent;  Hardesty  v.  Service,  45  Kan.  617,  26  Pac.  30,  holding 
that  relinquishment  of  a  right  of  homestead  entry  and  withdrawal  of  a 
protest  constitute  a  good  consideration  for  a  contract  for  payment  of 
money;  McCabe  v.  Caner,  68  Mich.  184,  35  N.  W.  902,  to  same  effect; 
Norris  v.  Heald,  12  Mont.  284,  285,  33  Am.  St.  Rep.  583,  584,  29  Pac. 
1121, 1122,  holding  that  a  mortgage  by  a  settler  on  land  subject  to  entry 
under  pre-emption    laws   before   final    proof    and    payment    is    valid; 
Gregory  v.  Kenyon,  34  Neb.  645,  52  N.  W.  686,  holding  a  deed  of  land 
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made- after  entry  under  homestead  law  and  proof  and  receipt  is  valid; 
United  States  v.  Saucier,  5  N.  M.  574,  26  Pac.  792,  holding  government 
cannot  sue  in  trover  for  value  of  ^timber  cut  on  public  land  after  pre- 
emptor  has  paid  the  purchase  money;  Richards  v.  Snyder,  etc.,  11  Or. 
509,  6  Pac.  191,  holding  a  pre-emptor  who  has  entered  a  claim  may  sell 
before  patent  issues ;  Carson  v.  Railsback,  3  Wash.  Ter.  175, 13  Pac.  620, 
when  a  deed  is  made  and  dated  on  same  day  the  patent  certificate  ww 
received  by  grantor  the  presumption  is  that  it  was  made  after  such 
receipt;  Boggan  v.  Reid,  1  Wash.  517,  20  Pac.  426,  applying  the  same 
rule  to  homestead  entries;  Spiess  v.  Neuberg,  71  Wis.  285,  5  Am.  St. 
Rep.  213,  37  N.  W.  419,  sustaining  mortgages  of  a  homestead  entry; 
Vantonger  v.  Heffernan,  5  Dak.  206,  223,  38  N.  W.  65,  74,  arguendo. 

Distinguished  in  Fisher  v.  Wisner,  34  Iowa,  451,  holding  the  exemp- 
tion from  taxation  under  act  of  Congress  of  March  3,  1845,  ran  from 
date  of  patent. 

There  is  no  presumption  that  Congress  intended  to  render  lands  inalien- 
able by  the  owner  after  entry  and  before  issue  of  the  patent. 

Approved  in  Adams  v.  Church,  193  U.  S.  517,  48  L.  Ed.  772,  24  Sup. 
Ct.  512,  argument  by  entryman  under  timber  culture  act  to  convey  claim 
to  proposed  partnership  as  soon  as  he  should  acquire  title  is  not  void; 
Johnson  v.  Fluetsch,  176  Mo.  469,  75  S.  W.  1009,  holding  military  bounty 
warrant  issued  to  soldiers  of  Mexican  war  assignable  after  issuance  and 
delivery;  Rose  v.  Nevada  etc.  Lumber  Co.,  73  Cal.  388,  15  Pac.  20,  hold- 
ing the  restrictive  provisions  of  chapter  5  of  act  of  Congress  of  1872, 
April  4th,  do  not  apply  to  additional  homestead  entries  under  Revised 
Statutes,  §  2306. 


13  Wall.  297-306,  20  L.  Ed.  579,  PENDLETON  COUNTY  ▼.  AMY. 

In  action  on  railroad  bonds  payable  to  bearer  plaintiff  correctly  averred 
himself  to  be  the  bearer,  since  if  he  was  neither  owner,  holder,  nor  bearer, 
there  was  no  promise  to  pay  him;  plea  denying  that  he  was  bearer  is  good 
on  demurrer. 

Approved  in  Berry  v.  Barton,  12  Okl.  236,  66  L.  R.  A.  513,  71  Pac. 
1079,  where  petition  in  action  on  note  recites  execution  to  plaintiff  for 
valuable  consideration  and  default  in  payment,  answer  denying  that 
plaintiff  is  owner  and  holder  and  alleging  that  he  is  not  real  party  in 
interest  states  no  defense;  Lanning  v.  Lockett,  4  Woods,  458,  11  Fed. 
816,  in  suit  on  promissory  note  a  plea  denying  plaintiff's  title  is  an  issu- 
able defense. 

Without  legislative  authority  a  municipal  corporation  may  not  sub- 
scribe to  capital  stock  of  a  railroad  nor  issue  bonds  in  payment;  a  purchaser 
is  affected  by  the  want  of  authority. 
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Approved  in  Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed. 
560,  holder  of  bonds  issued  in  excess  of  lawful  debt  limit  could  not 
recover  on  ground  that  he  was  an  innocent  purchaser;  Noyes  v.  Inland 
etc.  Coasting  Co.,  McAr.  &  M.  (D.  C.)  11,  holding  it  was  not  ultra  vires 
for  corporation  organized  under  act  of  Congress  to  receive  note  secured 
by  trust  deed  on  realty  for  its  stock ;  Town  of  South  Ottawa  v.  Perkins, 
94  U.  S.  262,  24  L.  Ed.  156,  holding  municipality  not  estopped  to  deny 
validity  of  pretended  act  of  legislature  duly  published  among  the 
printed  statutes  as  a  law;  Lewis  v.  Shreveport,  3  Woods,  214,  Fed.  Cas. 
8331,  denying  validity  of  bonds  issued  by  a  municipality  for  which  there 
was  no  authority  in  the  charter;  McPherson  v.  Foster,  43  Iowa,  70,  22 
Am.  Rep.  233,  when  bonds  are  issued  without  authority  a  holder  cannot 
recover  on  the  ground  that  he  was  an  innocent  purchaser ;  Lewis  v.  Bour- 
bon County  Commrs.,  12  Kan.  205,  holding  that  without  legislative  sanc- 
tion the  assent  of  a  majority  of  voters  could  not  validate  bonds  issued 
in  pursuance  thereof. 

County  may  be  estopped  by  recitals  In  its  bonds  issued  in  aid  of  a 
railroad,  of  compliance  with  conditions  or  by  fact  of  subsequent  levy  of 
taxes  to  pay  Interest,  against  asserting  that  the  conditions  were  not  fulfilled. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  55  L.  R.  A. 
364,  49  C.  C.  A.  198,  and  Hughes  Co.  v.  Livingston,  104  Fed.  313,  43 
C.  C.  A.  541,  both  holding  officers  certifying  to  existence  of  certain  facts, 
county  estopped  thereby  as  against  bona  fide  holder  of  bonds  from 
proving  falsity;  National  Life  Ins.  Co.  v.  Board  of  Education,  62  Fed. 
792, 10  C.  C.  A.  637,  where  recitals  held  to  estop  showing  noncompliance 
with  constitutional  requirements  of  previous  provision  for  an  annual 
tax;  Commissioners  v.  Shorter,  50  Ga.  508,  sustaining  validity  of  bonds 
signed  by  justices  when  not  in  regular  session,  but  regular  on  their  face ; 
McPherson  v.  Foster,  43  Iowa,  69,  22  Am.  Rep.  231,  holding  corporation 
not  estopped  to  deny  validity  of  acts  done  in  exercise  of  a  prohibited 
power;  Lewis  v.  Bourbon  County  Commrs.,  12  Kan.  209,  219,  holding 
that  determination  of  jurisdictional  fact  of  majority  of  voters,  by  com- 
petent authority,  conclusive  in  action  by  a  bona  fide  holder;  Moore  v. 
New  Orleans,  32  La.  Ann.  745,  holding  the  city  estopped  to  deny  validity 
of  "premium  bonds"  on  the  ground  that  the  necessary  taxation  would 
raise  the  tax  rate  above  the  constitutional  limit ;  Rose  v.  Mayor  etc.  of 
Baltimore,  51  Md.  272,  34  Am.  Rep.  310,  where  a  sale  was  within  power 
of  mayor  and   council   neither  party  could  question  its  validity   for 
neglect  to  observe  some  formality  or  regulation;  Smith  v.  County  of 
Clark,  54  Mo.  74,  holding  a  corporation  having  power  to  issue  bonds 
estopped  to  deny  validity  on  the  ground  of  noncompliance  with  condi- 
tions; Hawkins  v.  Carroll  Co.,  50  Miss.  764,  arguendo;  dissenting  opinion 
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in  State  v.  Clinton,  28  La.  Ann.  400,  majority  holding  that  municipal 
bonds  issued  in  excess  of  constitutional  limit  were  void. 
Distinguished  in  Town  of  Lyons  v.  Chamberlain,  89  N.  T.  587,  holding 
[  rule  did  not  apply  where  bonds  were  invalid  as  issued  by  strangers 

falsely  simulating  authority. 

Presumption  runs  in  t svor  of  an  Innocent  purchaser  that  condition  at- 
tached to  exercise  of  power  to  Issue  railroad  aid  bonds,  has  Dean  fulfilled. 

Approved  in  Commissioners  of  Johnson  County  v.  January,  94  U.  S. 
206,  24  L.  Ed.  112,  applying  rule  where  a  municipality  took  and  retained 
certificate  of  stock  issued  and  delivered  bonds  and  paid  interest  for  a 
time;  Atchison  etc.  R.  Co.  v.  Fletcher,  35  Kan.  250, 10  Pac.  606,  holding 
that  company  having  power  to  receive  bonds  and  negotiable  paper  may 
sell  and  guarantee  same. 

Distinguished  in  Green  v.  Dyersburg,  2  Flipp.  501,  Fed.  Cas.  5756, 
holding  that  a  bond  for  payment  of  money  on  condition,  imports  a  con- 
dition precedent,  performance  of  which  must  be  shown  by  holder ;  dis- 
senting opinion  in  Quinlan  v.  Green  County,  157  Fed.  44,  19  L.  E.  A. 
<N.  S.)  849,  84  C.  C.  A.  537,  majority  holding  presumption  from  sub- 
scription by  county  railroad  stock  and  issuance  of  bonds  therefor  that 
conditions  precedent  had  been  fulfilled  was  strengthened  by  fact  that 
for  thirty  years  no  contract  completing  subscription  had  been  made  or 
demanded. 

When  a  municipal  corporation  receives  and  retains  stock  certificate 
from  a  railroad  company  in  exchange  for  bonds,  it  ia  estopped  to  assert 
against  a  purchaser  of  the  bonds  that  they  were  Issued  in  disregard  of  the 
conditions  of  issue. 

Approved  in  Quinlan  v.  Green  County,  205  U.  S.  420,  61  L.  Ed.  864, 
27  Sup.  Ct.  505,  holding  where  county  voted  bonds  to  buy  railroad  stock 
on  condition  that  it  be  released  from  prior  subscription  authorized  for 
another  road,  and  subscription  was  ordered  by  court  and  stock  received 
and  bonds  issued,  bona  fide  purchaser  of  bonds  could  assume  county  was 
released  from  prior  subscription;  Doyle  v.  School  District  No.  38,  30 
Okl.  86,  118  Pac.  389,  holding  school  district  accepting  benefits  of  legal 
services  estopped  to  claim  attorneys  were  not  legally  employed;  Ran- 
dolph v.  Post,  93  U.  S.  513,  2S  L.  Ed.  959,  holding  county  estopped  by 
delivery  of  bonds  and  receipt  of  stock  to  object  the  completion  of  the 
railroad  was  not  performed  in  time ;  County  of  Leavenworth  v.  Barnes, 
94  U.  S.  73,  24  I..  Ed.  64,  or,  under  same  conditions,  to  object  that  there 
was  an  irregularity  in  the  organization  of  the  company;  Commissioners 
of  Johnson  County  v.  January,  94  U.  S.  206,  24  L.  Ed.  112,  where  taking 
and  holding  certificate  of  stock,  issue  and  delivery  of  bonds,  and  pay- 
ment of  interest  for  a  time,  held  to  cure  defect,  if  any,  as  to  the  order 
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'<*  an  election ;  McKee  v.  Vernon  Co.,  3  Dill.  211,  Fed.  Cas.  8851,  holding 
Municipality  estopped  ^>y  receipt  of  stock  certificate  and  payment  of 
Merest  to  plead  non  est  factum ;  Whiting  v.  Town  of  Potter,  18  Blatchf . 
180,  2  Fed.  531,  holding  estoppel  to  question  validity  of  coupons  after 
acceptance  and  retainer  of  the  stock  and  payment  of  interest;  Irwin  v. 
Town  of  Ontario,  18  Blatchf.  272,  3  Fed.  62,  holding  that  in  absence 
of  any  statement  to  the  contrary,  receipt  and  retention  of  stock  would 
be  presumed  from  the  bond  issue,  completion  of  road  and  payment  of 
interest  for  three  years;  Flynn  v.  Edwards,  36  Fed.  879,  holding  a  judg- 
ment creditor  who  has  sold  and  received  and  retained  proceeds  of  sale, 
estopped  after  five  years  to  question  validity  of  the  sale;  Eakin  v.  St. 
Louis  etc.  R.  Co.,  8  Fed.  Cas.  235,  holding  that  a  lease  by  one  corporation 
to  another,  not  authorized  by  stockholders,  had  been  ratified  and  con- 
firmed by  acquiescence  and  action  thereunder;  Singer  v.  St.  Louis  etc. 
R.  Co.,  6  Mo.  App.  433,  to  same  point  and  effect;  Louisville  etc.  R.  Co. 
v.  State,  8  Heisk.  788,  holding  county  bonds  cannot  be  collaterally  at- 
tacked in  suit  to  enjoin  collection  of  interest  tax ;  State  v.  Anderson  Co., 
8  Baxt.  258,  259,  holding,  in  suit  to  compel  levy  of  interest  tax,  the 
county  having  authority  to  issue  and  having  received  the  consideration, 
cannot  impeach  validity  of  bonds;  Bennington  v.  Park,  50  Vt.  209,  hold- 
ing taxpayers  who  have  stood  by  and  seen  municipality  issue  bonds,  make 
contracts  and  levy  taxes  for  payment,  not  entitled  to  relief  against  the 
bonds. 

Distinguished  in  Brown  v.  Bon  Homme  Co.,  1  S.  D.  233,  46  N.  W.  178, 
holding  a  corporation  is  in  no  case  estopped  from  setting  up  a  total 
want  of  power  to  issue  bonds. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  689. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  835,  857. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  187  Am.  St.  Rep.  868. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  931,  933. 

Miscellaneous.    Cited  in  Iowa  etc.  Land  Co.  v.  Carroll  Co.,  39  Iowa, 

166. 


13  Wall.  306-311,  20  L.  Ed.  683,  WTTJJAMB  v.  KIRTLAND. 

Statute  making  a  tax  deed  prima  facie  evidence  of  title  does  not  dis- 
pense with  performance  of  all  prescribed  requirements  for  sale  of  the  land, 
bat  burden  of  proving  noncompliance  is  on  the  party  attacking  the  deed. 

Approved  in  Tnrpin  v.  L.emon,  187  U.  S.  60,  47  L.  Ed.  75,  23  Sup.  Ct. 
23,  holding  under  West  Virginia  statutes  burden  of  proving  irregularity 
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of  tax  sale  rests  upon  party  contesting  sale;  Bursey  v.  Lyon,  32  App. 
D.  C.  240,  holding  title  not  sustained  by  tax  and  showing  it  was  on 
sale  for  taxes  assessed  to  persons  who,  claimant's  evidence  showed,  were 
not  owners  at  time;  Sheafer  v.  Mitchell,  109  Tenn.  191,  71  S.  W.  89, 
holding  sheriff's  deed  properly  admitted  in  evidence,  recitals  contained 
therein  prima  facie  evidence  of  correctness;  Wambole  v.  Foote,  2  Dak. 
27,  2  N.  W.  252,  holding  a  treasurer's  tax  deed,-  showing  sale  to  have 
been  made  on  a  day  different  from  that  fixed  by  the  enabling  ordinance, 
without  any  explanatory  recitals,  was  void ;  Sams  v.  King,  18  Fla.  569, 
-  upholding  act  of  1874;  City  R.  Co.  v.  Chesney,  30  Kan.  201,  1  Pac.  521, 
holding  that  a  statutory  affidavit  of  publication  showing  an  insufficient 
publication  overcame  the  presumption,  prima  facie  established  by  the 

Power  of  legislature  to  make  tax  deeds  prima  facie  or  conclusive 
evidence,  or  to  shut  off  defenses  thereto.  Note,  4  Am.  St.  Rep. 
188. 

Recitals  in  tax  deeds  as  evidence.     Note,  17  Am.  Dec.  509,  510. 


Construction  of  Stats  law,  by  Its  highest  court,  upon  a  question  affect- 
Jug  title  to  real  property  in  the  State,  binds  Federal  courts. 

Approved  in  Fay  v.  Crozer,  156  Fed.  499,  applying  rule  in  construing 
West  Virginia- statutes  relating  to  forfeiture  for  nonpayment  of  taxes; 
Kunn  v.  Fairmont  Coal  Co.,  152  Fed.  1015,  applying  rule  in  construing 
deed  to  coal  underlying  land;  Southern  Pac.  Co.  v.  Western  Pac.  Ry. 
Co.,  144  Fed.  179,  determining  title  to  Oakland  waterfront;  New  York 
Life  I.  Co.  v.  Allison,  107  Fed.  181,  46  C.  C.  A.  229,  holding  under  New 
York  decisions  machine  merely  attached  to  building  not  part  of  realty: 


Erie  R.  Co.  v.  Pennsylvania,  21  Wall.  497,  22  L.  Ed.  598,  adopting  c 
struction  of  Pennsylvania  Supreme  Court,  that  the  Erie  company  was 
"doing  business  in  the  State";  Harnett  v.  Holmes,  102  U.  S.  655,  26 
L.  Ed.  292,  holding  the  Iowa  decisions,  construing  the  five  years'  statute 
of  limitations  as  applying  to  one  claiming  under  a  tax  deed,  conclusive; 
McArthur  v.  Scott,  113  U.  S.  391,  28  L.  F.d.  1031,  5  Sup.  Ct.  668,  holding 
the  Ohio  decisions  on  effect  of  a  decree  setting  aside  a  will,  conclusive 
as  to  an  Ohio  will  affecting  land  in  same  State;  Galpin  v.  Page,  1  Sawy. 
320,  Fed.  Cas.  5205,  holding  the  California  decisions  on  the  question  of 
validity  of  judgments  obtained  on  publication  of  summons  on  a  col- 
lateral attack,  conclusive  on  Federal  courts;  Meeks  v.  Vassault,  3  Sawy. 
211,  Fed.  Cas.  9393,  holding  Federal  court  bound  by  decision  as  to 
application  of  section  190  of  the  probate  aet;  Myers  v.  Reed,  9  Sawy. 
137,  17  Fed.  404  (where  case  is  cited  under  name  of  Canal  Co.  v.  Clark, 
by  mistake),  accepting  decision  of  Supreme  Court  of  Oregon  as  the  law 
of  State  on  effect  of  grant  of  real  property  to  a  husband  and  wife. 
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Distinguished  in  l?atapsco  Guano  Co.  v.  Morrison,  2  Woods,  404,  Fed. 
Cas.  10,792,  holding'  rule  does  not  apply  to  construction  of  contracts, 
nor  to  a  construction  of  State  statute  by  an  inferior  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  447. 

13  Wall.  311-328,  20  la.  Ed.  581,  DELAWARE  ETC.  CANAL  GO.  ▼.  OLABK. 

Words  or  devices,  though  not  the  original  invention  of  the  user,  and 
words  in  common  use  if,  when  adopted,  not  employed  to  designate  the  same 
or  like  products,  are  available  and  will  be  protected  in  equity. 

Approved  in  Gruber  Almanack  Co.  v.  Swingley,  103  Md.  376,  63  Atl. 
686,  holding  misrepresentations  on  book  did  not  deprive  complainant  of 
right  to  enjoin  infringement  of  trademark ;  Columbia  Mill  Co.  v.  Alcorn, 
150  U.  S.  463,  87  L.  Ed.  1146,  14  Sup.  Ct.  152,  holding  the  word  "Colum- 
bia" could  not  be  appropriated  because  previously  used;  Leidersdorf  v. 
Flint,  8  Biss.  331,  Fed.  Cas.  8219,  holding  trademark  act  of  July  8,  1870, 
unconstitutional,  and  Circuit  Court  had  no  jurisdiction  to  enjoin  use  of 
trademark  in  suit  between  citizens  of  same  State;  Filkins  v.  Blackman, 
13  Blatchf.  446,  Fed.  Cas.  4786,  holding  "Dr.  J.  Blackman's  Genuine 
Healing  Balsam"  was  a  valid  trademark;  Gray  v.  Taper-Sleeve  Pulley 
Works,  16  Fed.  440,  holding  that  a  trade  name  invented  by  a  manu- 
facturer passed  through  a  sheriff's  sale  of  the  business,  and,  being  aban- 
doned by  the  inventor,  could  be  rightfully  appropriated  by  purchaser; 
Pennsylvania  Salt  Mfg.  Co.  v.  Myers,  79  Fed.  91,  enjoining  the  use  by 
a  rival  maker  of  the  word  "Saponifier,"  as  a  valid  trademark  of  con- 
centrated lye ;  Centaur  Co.  v.  Heinsf urter,  84  Fed.  958,  28  C.  C.  A.  581, 
holding  the  name  of  "Castoria,"  by  which  a  patented  article  has  become 
known,  cannot  be  protected  as  a  trademark  after  the  patent  has  expired ; 
Grand  Lodge  v.  Graham,  96  Iowa,  610,  31  L.  R.  A.  139,  65  N.  W.  841, 
holding  that  the  fact  of  incorporation  does  not  give  a  right  to  exclusive 
use  of  corporate  name  when  still  used  by  an  unincorporated  society; 
Insurance  Oil  etc.  Co.  v.  Scott,  33  La.  Ann.  952,  39  Am.  Rep.  289,  holding 
tliat  prior  use  of  available  words,  for  a  time  sufficient  to  establish  a 
recognized  connection- with  the  user,  as  the  originator  or  seller,  entitled 
to  protection  of  equity ;  Robertson  v.  Berry  &  Co.,  50  Md.  602,  33  Am. 
Rep.  334,  enjoining  publication  of  "T.  G.  Robertson's  Hagerstown  Alman- 
ack" in  colorable  imitation  of  "J.  Gruber's  Hagerstown  Town  and  Coun- 
try Almanack";  Waterman  v.  Shipman,  130  N.  Y.  311,  29  N.  E.  114, 
holding  the  word  "Ideal"  in  the  name  "Waterman's  Ideal  Fountain  Pen" 
constituted  a  valid  trademark;  dissenting  opinion  in  Manufacturing  Co. 
v.  Trainer,  101  U.  S.  60,  25  L.  Ed.  996,  majority  holding  that  letters 
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"A.  C.  A."  used  to  denote  quality  of  a  ticking  cannot  be  used  as  a  trade- 
mark. 

Distinguished  in  Smith-Dixon  Co.  v.  Stevens,  100  Md.  124,  59  Atl. 
404,  refusing  to  restrain  sale  of  bags  containing  imitation  of  plaintiff's 
advertisement  where  plaintiff  had  printed  form  of  label  which  he  had 
registered  for  another  company  for  long  time  prior  to  filing  it  with 
Secretary  of  State. 

Trademark  is  designed  to  point  out  distinctively  the  origin  or  owner- 
ship or  place  of  manufacture  or  sale  of  the  article  to  which  it  is  affixed;  to 
give  notice  who  was  the  producer. 

Approved  in  Spiegel  v.  Zuckerman,  175  Fed.  983,  984,  holding  use 
of  "princess"  as  trademark  for  shirtwaists  not  subject  to  exclusive  use 
where  it  had  been  used  by  various  persons  for  like  purpose;  Capewell 
Horse  Nail  Co.  v.  Mooney,  167  Fed.  587,  holding  check  mark  impressed 
in  head  of  horseshoe  nail  was  valid  as  trademark;  Hygeia  etc.  Water 
Co.  v.  Consolidated  Ice  Co.,  144  Fed.  141,  word  "Hygeia"  as  name 
for  distilled  water  used  for  long  time  becomes  trademark ;  Dennison  Mfg. 
Co.  v.  Scharf  Tag  etc.  Co.,  135  Fed.  628,  68  C.  C.  A.  263,  series  of  num- 
bers used  by  label-maker  in  catalogues  and  in  connection  with  name 
on  boxes  containing  labels,  to  designate  style  of  label,  is  not  trademark ; 
Centaur  Co.  v.  Marshall,  97  Fed.  789,  38  C.  C.  A.  413,  comparing  trade 
wrappers  and  labels  on  Castoria  bottles  and  holding  similarity  not  suffi- 
cient to  deceive;  In  re  American  Circular  Loom  Co.,  28  App.  D.  C.  448, 
holding  trademark  consisting  of  section  of  tube  with  mottled  appear- 
ance outside  caused  by  impression  of  flakes  of  mica,  was  not  registerable ; 
Rocky  Mountain  Bell  Telephone  v.  Utah  Independent  Tel.  Co.,  31  Utah, 
386,  88  Pac.  29,  holding  No.  888  used  by  telephone  company  as  call 
for  trouble  department  was  not  trade  name  so  as  to  warrant  injunction 
against  use  of  same  number  for  same  purpose  by  another  company; 
Avenarius  v.  Kornely,  139  Wis.  620,  261,  121  N.  W.  339,  340,  holding 
"Carbolineum"  applied  to  wood  preserving  paint  entitled  to  protection 
as  trade  name;  McLean  v.  Fleming,  96  U.  S.  254,  23  Am.  Rep.  29,  24 
L.  Ed.  832,  holding  trademark  of  "Dr.  C.  McLane's  Liver  Pills,"  infringed 
by  use  of  "Dr.  J.  H.  McLean's  Universal  Pills  or  Vegetable  Liver  Pills" 
and  "Dr.  McLean's  Universal  Pills" ;  Coleman  v.  Flavel,  12  Sawy.  224,  40 
Fed.  856,  enjoining  the  use  of  a  label  representing  that  a  firm  were  sole 
agents  of  a  salmon  cannery  after  the  termination  of  such  agency;  Smith 
v.  Reynolds,  10  Blatchf.  105,  Fed.  Cas.  13,098,  holding  that  the  illus- 
tration of  a  crown  was  not  valid  for  paints  generally,  when  it  was  in 
use  for  a  particular  paint  by  another  at  time  of  registration;  Estes  v. 
Worthington,  24  Blatchf.  373,  31  Fed.  156,  holding  "Chatterbox"  was  a 
valid  trademark  as  pointing  distinctively  to  origin  or  ownership  of 
juvenile  books;  Stachejberg  v.  Ponce,  23  Fed.  431,  holding  an  assignee 
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oi  a  trademark  must,  in  the  use  of  it,  indicate  that  he  is  the  assignee  or 
purchaser;  L.  H.  Harris  Drug  Co.  v.  Stucky,  46  Fed.  625,  the  words 
"Cramp  Cure"  do  not  indicate  origin. or  ownership  and  are  not  subject 
of  trademark ;  Improved  Fig  Syrup  Co.  v.  California  Fig  Syrup  Co.,  54 
Fed.  177,  4  C.  C.  A.  264,  the  words  "Syrup  of  Figs"  are  a  valid  trade- 
mark and  "Improved  Fig  Syrup"  will  be  enjoined;  Waukesha  etc.  Co.  v. 
Hygeia  etc.  Co.,  63  Fed.  442,  11  C.  C.  A.  277,  holding  the  word  "Hygeia" 
having  become  identified  with  a  peculiar  make  of  distilled  water,  its 
use  by  another  would  be  enjoined ;  Hoyt  v.  J.  T.  Lovett  Co.,  71  Fed.  176, 
31  L.  R.  A.  44, 17  C.  C.  A.  652,  refusing  to  enjoin  use  of  name  of  "Green 
Mountain,"  used  as  a  trademark  for  a  vine  which  had  been  previously 
cultivated  by  .others ;  Beering  Harvester  Co.  v.  Whitman  &  Barnes  Mfg. 
Co.,  91  Fed.  378,  33  C.  C.  A.  558,  holding  that  distinguishing  marks 
placed  on  various  parts  of  a  machine  were  not  trademarks  capable  of 
exclusive  appropriation;  State  v.  Hagen,  6  Ind.  App.  171,  33  N.  E.  224, 
and  Cigar-Makers  etc.  Union  v.  Conhaim,  40  Minn.  246,  12  Am.  St.  Rep. 
728,  3  L.  R.  A.  128,  41  N.  W.  945,  both  holding  the  device  of  the  union 
placed  on  boxes  of  cigars,  to  show  the  maker  was  a  member  of  tho 
union,  was  not  a  legal  trademark;  Watkins  v.  Landon,  52  Minn.  394, 
88  Am.  St.  Rep.  563,  19  L.  R.  A.  289,  54  N.  W.  194,  holding  that  the 
name  "Dr.  Ward's  Liniment"  having  by  user  come  to  be  descriptive  of  a 
particular  preparation,  it  could  not  be  withdrawn  from  use  by  anyone 
lawfully  entitled  to  manufacture  the  liniment ;  Oakes  v.  St.  Louis  Candy 
Co,  146  Mo.  397,  48  S.  W.  4S8,  holding  the  words  "What  is  itl"  applied 
to  a  new  confection  and  were  not  a  valid  trademark;  St.  Louis  Piano 
Mfg.  Co.  v.  Merkel,  1  Mo.  App.  311,  holding  that  a  trademark  must 
be  affixed  to  the  merchandise  of  which  it  is  distinctive,  and  the  failure 
to  do  so  bars  claim  of  injury  by  another  affixing  it  to  his  manufacture ; 
Selchow  v.  Baker,  93  N.  T.  68,  45  Am.  Rep.  175,  holding  the  terms 
"Sliced  Animals,"  "Sliced  Birds,"  or  "Sliced  Objects,"  applied  to  toys, 
were  capable  of  being  appropriated  as  trademarks;  Symonds  v.  Jones, 
82  Me.  311,  17  Am.  St.  Rep.  489,  8  L.  R.  A.  572,  19  Atl.  821,  arguendo. 

Distinguished  in  Nelson  v.  J.  H.  Winchell  &  Co.,  203  Mass.  88,  23 
L.  R.  A.  (N.  S.)  1150,  89  N.  E.  186,  holding  shoe  jobber  who  had  shoes 
made  for  him  and  sold  them  under  his  trade  name  as  of  his  own  manu- 
facture could  enjoin  use  of  trade  name  by  another. 

Essence  of  wrong  in  infringement  of  trademark,  consists  in  sale  of 
goods  of  one  manufacturer  or  vendor  as  those  of  another. 

Approved  in  Hanover  Star  Milling  Co.  v.  Metcalf,  240  U.  S.  413,  415, 
60  L.  Ed.  718,  719,  36  Sup.  Ct.  360,  361,  holding  trademark  not  subject 
of  property  except  in  connection  with  existing  business ;  French  Republic 
v.  Saratoga  Vichy  Spring  Co.,  191  U.  S.  440,  48  L.  Ed.  247,  24  Sup.  Ct. 
145,   holding    similarity  between  labels   of    French  vichy   water   and 
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Saratoga  vichy  water  not  sufficient  to  justify  equity  restraining  use; 
Galena-Signal  Oil  Co.  v.  Fuller,  142  Fed.  1007,  trademark  consisting  of 
five-pointed  star  with  word  "Galena"  above,  and  word  "Oil"  below  it, 
and  letter  "G"  in  center,  not  infringed  by  six-pointed  star  made  of 
triangles  and  having  words  " Extra  Star";  Dennison  Mfg.  Co.  v.  Scharf 
Tag  etc.  Co.,  135  Fed.  634,  68  C.  C.  A.  263,  series  of  numbers  used  by 
label-maker  in  catalogues  and  in  connection  with  name  on  boxes  con- 
taining labels,  to  designate  style,  is  not  trademark;  Scriven  v.  North, 
134  Fed.  370,  67  C.  C.  A.  348,  applying  rule  where  elastic  seam  drawers 
were  imitated  and  advertised  and  sold  as  complainant's;  Heublein  v. 
Adams,  125  Fed.  785,  holding  "Club  Cocktails"  infringed  by  use  of 
"Boston  Club  Cocktails,"  though  no  similarity  between  labels  and  bot- 
tles; Allen  v.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  798,  59  C.  C.  A. 
54,  holding  under  circumstances  ''Our  Country's  Soap"  not  unfairly - 
competing  with  "Old  Country  Soap";  Bissell  Chilled  Plow- Works  v. 
T.  M.  Bissell  Plow- Works,  121  Fed.  364,  365,  holding  defendant  cor- 
poration, not  connected  in  any  way  with  name  Bissell,  no  right  as 
against  complainant  to  use  same  on  plow;  Church  &  Dwight  Co.  v.  Russ, 
99  Fed.  279,  holding  trademark  used  on  baking-soda  packages  and 
sale  rat  us  infringed  by  use  of  baking-powder  packages;  Dunston  v.  Los 
Angeles  Van  &  Storage  Co.,  165  Cal.  95,  131  Pac.  117,  holding  use  of 
name  "Los  Angeles  Van,  Truck  and  Storage  Company"  could  not  be 
enjoined;  New  Orleans  Coffee  Co.  v.  American  Coffee  Co.,  124  La.  25, 
49  South.  733,  label  on  coffee  package  considered  and  held  not  to  be 
deceptive;  Warren  Bros.  Co.  v.  Barber  Asphalt  Pav.  Co.,  145  Mich.  83, 
12  L.  R.  A.  (N.  S.)  839,  108  N.  W.  654,  holding  fact  that  "Bitulithic" 
had  been  coined  and  used  as  trademark  by  manufacturer  of  pavement 
did  not  warrant  injunction  against  another  contracting  to  furnish  "bitu- 
lithic" pavement  when  contract  specified  composition  of  pavement; 
Nicholson  v.  Wm.  A.  Stickney  Cigar  Co.,  158  Mo.  164,  59  S.  W.  123, 
holding  no  infringement  when  dissimilarity  between  trademark  on 
cigars  such  as  to  deceive  no  one;  Eastern  Outfitting  Co.  v.  Manheim, 
59  Wash.  434,  85  L.  R.  A.  (N.  S.)  784,  110  Pac.  25,  holding  firm  doing 
business  in  another  city  could  not  engage  in  business  in  city  under  their 
own  name  where  another  firm  of  same  name  had  an  established  business 
of  same  kind ;  Woodcoke  v.  Guy,  33  Wash.  242,  74  Pac.  360,  where  peti- 
tion to  enjoin  infringement  of  nonregistered  trademark  asked  protection 
of  plaintiff  in  exclusive  use  of  word,  but  failed  to  charge  that  defendant 
had  simulated  labels,  it  was  insufficient;  Osgood  v.  Allen,  1  Holmes,  194, 
Fed.  Cas.  10,603,  on  alleged  infringement  of  title  to  an  illustrated  paper, 
point  referred  to  a  master  to  ascertain  if  the  public  were  deceived,  no 
further  report;  The  Anheuser-Busch  Brewing  Assn.  v.  Piza,  23  Blatchf. 
246,  24  Fed.  150,  holding  equity  would  restrain  the  use  of  the  name 
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"St.  Louis  Lager  Beer"  by  another  falsely  representing  that  he  was 

agent  for  sale  of  such  beer  not  made  in  St.  Louis;  Adee  v.  Peck  Bros. 

&  Co.,  39  Fed.  210,  holding  the  name  of  a  patented  article  is  not  a 

trademark;  Celluloid  Mfg.  Co.  v.  Read,  47  Fed.  714,  holding  the  word 

"Celluloid"  is  a  valid  trademark,  but  refusing  to  enjoin  the  use  of 

"Celluloid  Starch"  by » another  manufacturer;  Meyer  v.  Dr.  B.  L.  Bull 

etc.  Medicine  Co.,  58  Fed.  887,  7  C.  C.  A.  558,  enjoining  use  of  "Dr.  B.  L. 

Bull's  Celebrated  Cough  Syrup"  on  labels  or  wrappers  resembling  those 

of  plaintiff  at  suit  of  owners  and  makers  of  "Bul^s  Cough  Syrup"  and 

"Dr.  Bull's  Cough  Syrup";  Beadleston  v.  Cooke  Brewing  Co.,  74  Fed. 

234,  20  C.  C.  A.  405,  holding  the  word  "Imperial,"  as  indicating  only  a 

grade  of  beer  was  not  entitled  to  protection;  J.  C.  Hubinger  Bros.  Co. 

v.  Eddy,  74  Fed.  552,  refusing  injunction  in  alleged  infringement  of 

starch  trademark  where  the  labels  were  essentially  different;  Pillsbury- 

Washbura  Flour  Mills  Co.  v.  Eagle,  86  Fed.  621,  41  L.  B.  A.  169,  30 

C.  C.  A.  386,  enjoining    fraudulent  use  of    words  "Minneapolis"  and 

"Minnesota,"  as  applied  to  flours  not  manufactured  at  that  place;  Kann 

v.  Diamond  Steel  Co.,  89  Fed.  707,  32  C.  C.  A.  324,  refusing  to  enjoin 

use  of  "Diamond  Steel"  as  alleged  infringement  of  a  conventional  figure 

of  a  diamond  shape  used  as  a  trademark  of  a  similar  manufacture; 

Proctor  &  Gamble  Co.  v.  Globe  Refining  Co.,  92  Fed.  361,  34  C.  C.  A. 

405,  refusing  to  enjoin  use  of  wrapper  for  soap  labeled  "Every  Body's 

Soap,"  as  an  unfair  imitation  of  similar  colored  wrapper  labeled  "Every 

Day  Soap";  La  Republique  Francaise  v.  Schultz,  94  Fed.  500,  refusing 

to  enjoin  use  of  name  "Vichy"  in  connection  with  an  artificial  mineral 

water  at  suit  of  the  owners  of  the  natural  springs;  Dennison  Mfg.  Co. 

v.  Thomas  Mfg.  Co.,  94  Fed.  656,  holding  that  use  of  similar  letters  and 

numerals  to  denote  size,  style  and  quality  of  stationers'  goods  does  not 

constitute  an  infringement;  Robertson  v.  Berry,  50  Md.  598,  33  Am. 

Rep.  331,  holding  no  general  rule  as  to  degree  of  resemblance  can  be 

laid  down,  and  showing  what  must  be  ascertained  (case  refers  to  title 

of  an  almanac) ;  Oakes  v.  Candy  Co.,  146  Mo.  400,  holding  that  to  sell 

as  "Hawthorne's  What  is  it  f "  a  confection  invented  and  sold  as  "Oakes1 

What  is  it  t "  was  neither  a  legal  nor  moral  wrong;  Nebraska  L.  &  T.  Co. 

v.  Nine,  27  Neb.  514,  20  Am.  St.  Rep.  690,  43  N.  W.  350,  refusing  to 

enjoin  use  of  name  "Nebraska  Loan  and  Trust  Company"  by  plaintiff 

carrying  on  business  one  hundred  miles  distant;  Koehler  v.  Sanders, 

122  N.  Y.  74,  9  L.  R.  A.  578,  25  N.  E.  237,  holding  that  a  firm  of  dealers 

in  foreign  bonds  had  no  exclusive  right  to  the  name  "International 

Banking  Company,"  which  would  authorize  the  enjoining  of  the  use 

of  the  words  "International  Bank." 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Caa.  1915B,  327. 

Infringement  of  trademark.    Note,  25  E.  R.  0.  222. 
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No  one  can  claim  protection  for  exclusive  nee  of  a  trademark  or  trade 
name  which  would  practically  give  him  a  monopoly  in  the  sale  of  any  goods 
other  than  those  produced  or  made  by  himself.  A  generic  name  or  name 
merely  descriptive  of  an  article  of  trade,  of  its  qualities,  ingredients  or 
characteristics  cannot  be  employed  as  a  trademark. 

Approved  in  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  22(F 
U.  S.  453,  55  L.  Ed.  540,  31  Sup.  Ct.  456,  holding  "rubberoid"  could  not 
be  appropriated  as  trademark;  Duplex  Metals  Co.  v.  Standard  Under- 
ground Cable  Co.,  220  Fed.  992,  holding  no  exclusive  right  could  be 
acquired  to  "copper  clad"  as  applied  to  copper-coated  iron  and  steel; 
Lawrence  v.  P.  E.  Sharpless  Co.,  203  Fed.  766,  holding  figure  of  cow 
could  not  be  appropriated  as  trademark  for  dairy  products;  Bristol  Co. 
v.  Graham,  199  Fed.  415,  117  C.  C.  A.  644,  holding  patentee  could  not 
secure  continued  use  of  patent  after  expiration  by  registering  drawing 
therein  of  device  as  trademark;  Rej'mer  &  Bros.  v.  Huylers,  190  Fed. 
85,  holding  "Metropolitan"  valid  trademark  for  candies ;  Allen  v.  Walton 
Wood  &  Metal  Co.,  178  Fed.  300,  holding  distinctive  right  to  certain 
form  and  color  of  patented  article  ceased  with  expiration  of  patent; 
Trinidad  Asphalt  Mfg.  Co.  v.  Standard  Paint  Co.,  163  Fed.  979,  986, 
90  C.  C.  A.  195,  holding  "Ruberoid"  not  subject  to  appropriation  as 
trade  name  for  roofing  material;  Standard  Varnish  Works  v.  Fisher, 
Thorsen  &  Co.,  153  Fed.  929,  holding  " Turpentine  Shellac"  not  subject 
to  appropriation  as  trademark  for  wood  filler;  Diamond  Match   Co.  v. 
Saginaw  Match  Co.,  142  Fed.  729,  74  C.  C.  A.  59,  manufacturer,  with- 
out patent,  of  tipped  matches,  head  and  tip  are  of  different  colors,  is 
not  entitled  to  monopoly  of  colors;  In  re  Central  Consumer  Co.,  32 
App.  D.  C.  524,  holding  "Nextobeer"  not  subject  to  registration  as  trade- 
mark for  malt  beverage  containing  two  per  cent  alcohol ;  In  re  National 
Phonograph  Co.,  29  App.  D.  C.  143,  holding  "Standard"  as  applied  to 
phonographs  not  subject  of  trademark;  Original  La  Tosca  Social  Club 
v.  La  Tosca  Social  Club,  23  App.  D.  C.  107,  holding  "La  Tosca  Social 
Club"  not  subject  to  protection  by  injunction;  United  States  v.   Duell, 
17  App.  D.  C.  475,  holding  registration  of  "Ever-Ready"  as  trademark 
for  coffee  mill  properly  refused ;  C.  A.  Briggs  Co.  v.  National  Wafer  Co., 
215  Mass.  103,  Ann.  Cas.  19140,  926,  102  N.  E.  88,  holding  "Boston 
wafers"  not  subject  of  trademark;  dissenting  opinion  in  Avenarius  v. 
Kornely,  139  .Wis.  274,  121  N.  W.  344,  majority  holding  "Carbolineum," 
coined  by  manufacturer,  applied  to  wood-preserving  paint  entitled  to 
protection;  Amoskeag  Mfg.  Co.  v.  Trainer,  101  U.  S.  54,  34  Am.  Rep. 
595,  25  L.  Ed.  994,  holding  that  letters  "A.  C.  A.,"  used  to  denote  quality 
of  ticking,  cannot  be  used  as  trademark ;  Goodyear  Indian  Rubber  Glove 
Mfg.  Co.  v.  Goodyear  Rubber  Co.,  128  U.  S.  603,  82  L.  Ed.  537,  9  Sup.  Ct. 
167,  holding  the  name  of  "Goodyear  Rubber  Company"  is  not  capable  of 
exclusive  appropriation;  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  138 
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U.  S.  546,  84  L.  Ed.  1003,  11  Sup.  Ct.  399  (affirming  31  Fed.  783,  789), 
holding  the  grade  letters  "L.  L."  applied  to  sheetings  not  usable  as 
trademark ;  Brown  Chemical  Co.  v.  Meyer,  139  U.  S.  542,  35  L.  Ed.  248, 
11  Sup.  Ct.  626  (affirming  31  Fed.  454),  holding  "Brown's  Iron  Tonic" 
did  not  infringe  "Brown's  Iron  Bitters" ;  Wilcox  &  Gibbs  Sewing  Machine 
Co.  v.  Gibbens  Frame,  21  Blatchf.  434,  17  Fed.  625,  refusing  to  enjoin 
the  use  of  frames  in  sewing-machines  in  shape  of  capital  G  after  expira- 
tion of  patent  as  infringing  a  trademark ;  Hartell  v.  Viney,  11  Fed.  Cas. 
698,  holding  the  word  "Centennial"  not  available  as  a  trademark;  Pepper 
v.  Labrot,  8  Fed.  40,  holding  term  "Old  Oscar  Pepper  Distillery"  could 
not  be  claimed  as  it  did  not  indicate  personal  ownership  or  origin ;  Bur- 
ton v.  Stratton,  12  Fed.  700,  holding  a  person  cannot,  by  means  of  a 
trademark,  monopolize  name  of  the  place  where  the  article  is  manu- 
factured; Humphreys'  Specific  etc.  Co.  v.  Wenz,  14  Fed.  253,  holding 
the  words  "Homeopathic  Specific"  standing  alone  too  broad  to  be  avail- 
able; Leclanche  Battery  Co.  v.  Western  Electric  Co.,  23  Fed.  277,  a 
name  alone  is  not  a  trademark  when  applied  to  designate  the  kind  or 
description  of  the  thing;  Pratt  Mfg.  Co.  v.  Astral  Refining  Co.,  27  Fed. 
494,  the  word  "Astral"  not  capable  of  appropriation  for  refined  oil 
because  in  prior  use;  Rumford  Chemical  Works  v.  Muth,  35  Fed.  529, 
1 L.  B.  A.  48,  holding  the  words  "Acid  Phosphate"  not  available  because 
descriptive  of  the  character  and   properties  of  a  preparation;   Hum- 
phreys' Homeopathic  Medicine  Co.  v.  Hilton,  60  Fed.  758,  numbers  as 
identifying  the  several  members  of  a  class  cannot  be  appropriated  as 
trademarks;  California  Fig  Syrup  Co.  v.  Stearns,  67  Fed.  1011,  and 
California  Fig  Syrup  Co.  v.  Frederick  Stearns  &  Co.,  73  Fed.  815,  S3 
L.  R.  A.  56,  20  C.  C.  A.  22,  the  names  "Fig  Syrup"  and  "Syrup  of  Figs" 
indicate  quality  and  composition  and  cannot  be  sustained  as  a  valid 
trade  name;  Dadirrian  v.  Tacubian,  72  Fed.  1014,  and  Dadirrian  v. 
Yacubian,  90  Fed.  813,  the  Armenian  word  "Matzoon"  cannot  be  trade- 
marked  in  America  for  an  article  of  food  long  made  and  sold  by  that 
name  in  Armenia;  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  657, 
holding  that  the  use  of  similar  letters  and  numerals  to  denote  size,  style 
and  quality  of  stationers'  goods  does  not  constitute  an  infringement; 
Larrabee  v.  Lewis,  67  Ga.  563,  44  Am.  Rep.  737,  holding  the  word  "Snow- 
flake"  as  applied  to  bread  or  biscuit  not  competent  as  trademark;  Ball 
v.  Siegel,  116  111.  143,  56  Am.  Rep.  766,  4  N.  E.  668,  the  words  "health 
preserving"  in  connection  with  a  corset  not  available;  Oilman  v.  Hunne- 
well,  122  Mass.  148,  as  to  certain  patent  medicines,  a  mere  general  de- 
scription by  words  in  common  use  cannot  be  the  subject  of  a  trademark ; 
Lawrence  Mfg.  Co.  v.  Lowell  Hosiery  Mills,  129  Mass.  326,  87  Am.  Rep. 
363,  holding  that  numerals  in  combination  with  other  devices  to  denote 
origin,  not  quality,  are  a  valid  trademark;  C.  F.  Simmons'  Medicine  Co. 
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v.  Mansfield  Drag  Co.,  93  Tenn.  119,  23  S.  W.  174,  holding  tbe  words 
"Liver  Medicine"  to  be  purely  descriptive,  with  or  without  the  name 
"Simmons";  Alff  v.  Radman,  77  Tex.  540,  19  Am.  St  Rep.  793,  9 
L.  R.  A.  150,  14  S.  W.  164,  the  words  "Microbe  Killer"  can  not  be  used 

~  as  a  trademark;  Dunbar  v.  Olenn,  42  Wis.  135,  24  Am.  Rep.  396,  holding 
the  owner  of  any  peculiar  natural  product  may  use  its  name  as  a  trade- 
mark and  enjoin  the  use  of  it  by  others;  Marshall  v.  Pinkham,  52  Wis. 
578,  38  Am.  Rep.  758,  9  N.  W.  617,  the  words  "Rheumatic  Liniment" 
or  "Celebrated  Liniment"  cannot  be  appropriated  as  a  trademark. 

Distinguished  in  Kaiserbrauerei  &  Co.  v.  J.  &  P.  Baltz  Brewing  Co., 

'  71  Fed.  696,  holding  that  on  proof  that  the  word  "Kaiser,"  as  applied 
to  beer,  was  understood  as  a  badge  of  origin  pointing  to  the  plaintiff 
as  maker  it  would  be  protected  as  a  good  trademark. 

No  one  can  appropriate  sign  or  symbol  which,  from  nature  of  fact  It 
Is  used  to  signify,  others  may  employ  with  equal  truth,  nor  a  geographical 
name  designating  a  district  of  country.  In  this  case  the  term  "Lacka- 
wanna," name  of  a  valley  in  Pennsylvania,  held  not  a  proper  trademark 
for  coal. 

Approved  in  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co.,  179 
U.  S.  673,  45  L.  Ed.  379,  21  Sup.  Ct.  273,  holding  "Elgin"  name  of  place 
where  article  manufactured  not  subject  of  trademark ;  Apollo  Bros.  v. 
Perkins,  207  Fed.  533,  125  C.  C.  A.  192,  holding  "Nubia"  not  subject  to 
appropriation  as  trademark;  Wolf  Bros.  &  Co.  v.  Hamilton -Brow  u  Shoe 
Co.,  165  Fed.  414,  91  C.  C.  A.  363,  and  Wolf  Bros.  &  Co.  v.  Hamilton- 
Brown  Shoe  Co.,  192  Fed.  931,  both  holding  "American  Girl"  not  valid 
trademark  for  shoes;  John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone 
Co.,  185  Fed.  562,  holding  "Birdsboro  Trap  Rock"  applying  to  trap  rock 
from  Birdsboro,  not  subject  to  exclusive  use ;  American  Wine  Co.  v. 
Kohlman,  158  Fed.  831,  holding  "American  Wine  Company"  not  subject 
to  appropriation  as  trade  name;  Buzby  v.  Davis,  150  Fed.  278,  10  Ann. 
Gas.  68,  80  C.  C.  A.  163,  use  of  word  "Keystone"  by  one  manufacturer  in 
his  trade  name  to  palm  them  off.  as  those  of  another  is  enjoinable;  Allen 
B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  797,  59  C.  C.  A.  54,  holding 
'"Old  Country"  may  not  be  technical  trademark;  Draper  v.  Skerrett,  116 
Fed.  208,  holding  words  "French  Tissue"  applied  to  thin  paper  dressing 
for  corns  not  subject  to  trademark;  Brennan  v.  Emery-Bird-Thayer  Dry 
Goods  Co.,  108  Fed.  627,  47  C.  C.  A.  532,  holding  words  "Steel  Shod" 
applied  to  boots  and  shoes  cannot  be  appropriated  as  trademark;  Ameri- 
can Washboard  Co.  v.  Saginaw  Mfg.  Co.,  103  Fed.  284,  50  h.  R.  A.  609, 
43  C.  C.  A.  233,  holding  word  "Aluminum"  applied  to  article  manufac- 
tured in  part  from  that  metal  cannot  be  subject  of  trademark;  Hygeia 
Distilled  Water  Co.  v.  Hygeia  Ice  Co.,  72  Conn.  653,  45  Atl.  959,  enjoining 
use  of  word  "Hygeia"  either  alone  or  combined  with  name  of  product; 
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Mcllhenny  v.  New  Iberia  Extract  of  Tabasco  Pepper  Co.,  34  App.  D.  C. 
432,  holding  "Tabasco"  not  subject  to  appropriation  as  trademark  for 
pepper  sauce;  In  re  Hopkins,  29  App.  D.  C.  119,  holding  " Oriental' '  as 
applied  to  cosmetic  not  subject  of  trademark ;  Dyment  v.  Lewis,  144  Iowa, 
514,  26  K  R.  A.  (N.  8.)  73,  123  N.  W.  246,  holding  trade  name  of  Sioux 
City  Robe  and  Tanning  Company  entitled  to  protection;  Newport  Sand 
Bank  Co.  7.  Monarch  Sand  Mining  Co.,  144  Ky.  13,  34  L.  R.  A.  (N.  S.) 
1040, 137  S.  W.  787,  holding  one  who  had  established  reputation  and  trade 
in  molding  sand  designated  by  numbers  and  name  of  place  entitled  to 
protection  in  case  of  such  name;  Industrial  etc.  Deposit  Co.  v.  Central 
etc.  Deposit  Co.,  112  Ky.  940,  66  S.  W.  1033,  holding  corporations  in- 
corporated as  industrial  deposit  company  cannot  enjoin  use  of  name  "Cen- 
tral Mutual  Deposit  Company"  by  subsequently  organized  corporation; 
New  Iberia  Extract  etc.  Co.  v.  Mcllhenny's  Son,  132  La.  155,  61  South. 
134,  holding  letters  to  trade  asserting  exclusive  right  to  "Tabasco"  as 
trademark  for  pepper  sauce  were  libel  on  competitor  using  same  name ; 
Esselstyn  v.  Holmes,  42  Mont.  519,  521,  114  Pac.  121,  122,  holding  "Owl 
Creek  Coal ' '  not  subject  to  exclusive  use ;  Cooke  &  Cobb  Co.  v.  Miller,  169 
N.  Y.  478,  62  N.  E.  583,  dismissing  complaint  alleging  infringement  of 
label,  holding  no  similarity  between  labels ;  Telegraph  Mfg.  Co.  v.  Sumter 
Tel.  Co.,  63  S.  C.  347,  41  S.  E.  335,  refusing  to  enjoin'  other  manufacturers 
from  using  name  of  town  or  place',  Corbin  v.  Gould,  133  U.  S.  314,  33 
L.  Ed.  613,  10  Sup.  Ct.  314,  denying  protection  to  word  "Tycoon"  shown 
to  have  been  commonly  used  for  many  years  as  a  name  or  brand  for 
Japan  tea;  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  464,  37  L.  Ed.  1147, 
14  Sup.  Ct.  152,  holding  the  word  "Columbia"  could  not  be  appropriated 
because  in  common  use;  Luyties  v.  Hollender,  24  Blatchf.  355,  30  Fed. 
633,  holding  the  word  "KaiserM  could  not  be  appropriated  for  natural 
mineral  water;  Gray  v.  Taper-Sleeve  Pulley  Works,  16  Fed.  441,  holding 
that  the  title  "Taper-Sleeve  Pulley  Works"  would  be  protected  as  a  busi- 
ness designation,  but  others  might  make  and  sell  taper-sleeve  pulleys; 
Evans  v.  Von  Laer,  32  Fed.  154,  refusing  to  enjoin  name  of  "Montserrat" 
in  connection  with  lime  juice ;  Genesee  Salt  Co.  v.  Burnap,  67  Fed.  535, 
and  73  Fed.  821,  20  C.  C.  A.  27,  refusing  to  enjoin  use  of  word  "Genesee" 
by  parties  manufacturing  salt  in  the  Genesee  valley,  except  where  it 
resembled  another  combination;  Hoyt  v.  J.  T.  Lovett  Co.,  71  Fed.  177, 
SI  L.  R.  A.  46,  17  C.  C.  A.  652,  the  name  "GFreen  Mountain,"  as  applied 
to  grapevines,  cannot  be  appropriated  as  a  trademark;  Pillsbury- Wash- 
burn Flour  Mills  Co.  v.  Eagle,  86  Fed.  617,  41  L.  R.  A.  166,  30  C.  C.  A. 
386,  holding  the  names  " Minneapolis ' '  or  "Minnesota"  not  the  subject 
of  trademark  proper  for  flour ;  Coff man  v.  Castner,  87  Fed.  460,  462,  463, 
31  C.  C.  A.  55,  denying  protection  to  name  "Pocahontas"  in  connection 
with  coal,  all  producers  of  coal  in  that  coal  field  in  Virginia  and  West 


13  Wall.  311-328        NOTES  ON  U.  S.  REPORTS. 


640 


Virginia  having  an  equal  right  of  user ;  Illinois  Watch-Case  Co.  v.  Elgin 
etc.  Watch  Co.,  94  Fed.  669,  35  C.  C.  A.  237,  holding  the  word  "Elgin" 
cannot  be  used  as  a  trademark ;  El  Modello  Cigar  Mfg.  Co.  v.  Gato,  25 
Fla.  909,  23  Am.  St.  Rep.  539,  6  L.  R.  A.  827,  7  South.  26,  enjoining  the 
use  of  the  name  "Key  West"  in  connection  with  maker's  own  name  for 
cigars  not  manufactured  at  "Key  West"  as  infringing  the  rights  of  a 
manufacturer  of  same  name  at  Key  West;  Bolander  v.  Peterson,  136 
111.  219,  11  L.  R.  A.  351,  26  N.  E.  604,  the  words  "Sweedish  Snuff  Store" 
or  "Magazine"  are  not  competent  as  trademark;  Elgin  Butter  Co.  v. 
Elgin  Creamery  Co.,  155  111.  133,  40  N.  E.  618,  holding  that  an  incorpo- 
ration of  the  "Elgin  Butter  Company"  does  not  prevent  a  subsequent 
incorporation  of  the  "Elgin  Creamery  Company"  nor  the  sale  by  the 
latter  of  "Elgin  Butter" ;  Metcalfe  v.  Brand,  86  Ky.  346,  9  Am.  St.  Rep. 
289,  5  S.  W.  778,  enjoining  the  use  of  colorable  imitations  of  labels  and 
wording  and  holding  the  name  of  Lexington  in  connection  with  a  manu- 
factured article  might  be  a  valid  trademark  dependent  on  prior  user; 
Connell  v.  Reed,  128  Mass.  477,  35  Am.  Rep.  397,  doubting  if  the  words 
"East  Indian,"  in  connection  with  "remedy"  or  "remedies,"  could  be  used 
as  a  trademark;  Laughman's  Appeal,  128  Pa.  St.  19,  5  L.  R.  A.  601,  18 
Atl.  417,  holding  that  while  the  name  of  a  private  estate  may  be  used  as 
a  trade  name,  that  of  a  large  tract,  including  several  estates,  cannot  be 
made  an  exclusive  trademark. 

Qualified  in  Atwater  v.  Castner,  88  Fed.  643,  32  C.  C.  A.  77,  holding 
enjoining  use  of  word  "  Pocahontas ' '  by  another  miner  in  the  same 
district  (but  see  Coffman  v.  Castner,  87  Fed.  460,  31  C.  C.  A.  55); 
Newman  v.  Alvord,  51  N.  Y.  196,  10  Am.  Rep.  594,  holding  that  the  name 
"Akron"  applied  to  cement  was  a  valid  trademark  as  against  parties 
making  cement  elsewhere. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  257,  60  L.  Ed.  633,  36  Sup.  Ct.  271,  holding  "American  Girr'  sub- 
ject to  appropriation  as  trademark  for  shoes;  Baglin  v.  Cusenier  Co., 
221  U.  S.  591,  55  L.  Ed.  869,  31  Sup.  Ct.  669,  holding  '  *  Chartreuse  * '  as 
applied  to  liquor  made  at  Grande  Chartreuse  was  validly  registered 
trademark;  Barnes  v.  Pierce,  164  Fed.  214,  holding  maker  of  prepara- 
tion called  by  him  "ArgyrolM  could  enjoin  others  from  selling  different 
preparation  under  that  name;  Shaver  v.  Heller  &  Merz  Co.,  108  Fed. 
826,  832,  48  €.  C.  A.  48,  holding  words  "American  Ball  Blue"  and 
' '  American  Wash  Blue ' '  subject  to  trademark ;  La  Republique  Francaise 
v.  Saratoga  Vichy  Springs  Co.,  107  Fed.  461,  46  C.  C.  A.  418,  enjoining 
use  of  name  " Vichy,' '  designating  locality  of  origin  and  indicating 
characteristics  of  water  long  known  to  trade,  in  neck  label;  Computing 
Cheese  Cutter  Co.  v.  Dunn,  45  Ind.  App.  25,  29,  88  N.  E.  95,  96,  holding 
"The  Anderson  Cheese  Cutter  Company"  could  enjoin  use  by  rival  of 
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,  ^  Computing  Cheese  Cutter  Company  of  Anderson";  Nesne  v.  Sun- 

x>  93  Minn.  302,  101  N.  W.  492,  corporation  enjoined  from  using  trade 

v***ifc  lawfully  adopted  prior  to  its  incorporation  by  partnership  engaged 

/*  »ke  business  at  same  place ;  La  Republique  Francaise  v.  Schultz,  57 

**4.  40,  holding  the  word  "  Vichy,' '  in  connection  with  mineral  waters,  . 

toay  be  used  as  a  trade  name,  but  not  deciding  whether  a  geographical 

Dame  may  become  a  trademark  where  its  owner  is  owner  of  the  place 

of  origin  and  has  a  monopoly  of  the   product;   Glendon   Iron   Co.  v. 

Uhier,  75  Pa.  St,  470,  15  Am.  Rep.  601,  denying  protection  to  name  of 

a  place  which  was  afterward  made  into  a  borough  and  used  by  another 

company;  Dunbar  v.  Glenn,  42  Wis.  137,  24  Am.  Rep.  398,  holding  the 

name  ' '  Bethscda, ' '  as  applied  to  a  natural  mineral  spring,  could  be  used 

by  the  proprietor  as  a  trademark  as  indicating  origin  or  ownership. 

Use  of  geographical  name  as  unfair  competition.    Note,  10  Ann. 
Cas.  71,  74. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  R.  A. 
(N.  S.)  82,  88. 

When  the  adoption  or  limitation  of  what  is  claimed  as  a  trademark  is 
just  as  true  in  its  application  to  defendant's  goods  as  to  those  of  claimant, 
there  is  no  legal  or  moral  wrong.  Equity  will  not  enjoin  against  telling  the 
truth. 

Approved  in  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  140,  49  L.  Ed.  986, 
25  Sup.  Ct.  609,  maker  of  typewriters  under  name  ' i  Remington ' f  cannot 
enjoin   Remington   and    Sholes   from  using  name   "Remington-Sholes" 
on  machines;  Brown  Chemical  Co.  v.  Myer,  31  Fed.  456,  where  an  in- 
junction was  refused  to  prevent  sale  of  Brown's  Iron  Tonic  as  infring- 
ing on  Brown 's  Iron  Bitters,  when  Brown  was  actually  the  name  of  the 
compounder;  Lawrence  Mfg.  Co.  v.  Tennessee  Mfg.  Co.,  31  Fed.  787, 
holding  the  letters  "L.  L.,"  as  applied  to  sheetings  indicative  of  grade, 
might  be  used. by  all  manufacturers  of  same  class  of  goods;  Pillsbury- 
Washburn  Flour  Mills  Co.  v.  Eagle,  86  Fed.  619,  41  L.  R.  A.  168,  30 
C.  C.  A.  386,  but  when  a  man  manufactures  his  goods  at  a  particular 
place  and  uses  its  name  as  part  of  his  trademark,  no  other  person  may 
use  the  name  of  the  same  place  upon  goods  not  manufactured  there; 
Schmidt  v.  Brieg,  100  Cal.  678,  679,  22  L.  R.  A.  792,  35  Pac.  624,  625, 
holding  the  words  " Sarsaparilla  and  Iron"  are  not  competent  as  a 
trademark;  Sanders  v.  Bond,  47  Mo.  App.  367,  holding  that  an  ex-em- 
ployee may  advertise  the  fact  of  his  former  employment,  so  that  he  does 
not  try  and  induce  the  belief  that  he  is  carrying  on  business  for  former 
employers;  Caswell  v.  Davis,  58  N.  Y.  235,  17  Am.  Rep.  242,  holding 
the  term  "Ferro  Phosphorated  Elixir  of  Calisaya  Bark"  could  not  he 
protected  as  a  trademark;  Colman  v.  Crump,  70  N.  Y.  579,  enjoining 
use  of  a  colorable  imitation  of  the  bull's  head  mark  adopted  for  Col- 

VII — 41 


13  Wall.  329-335        NOTES  ON  U.  S.  REPORTS.  642 

man's  mustard;  Glendon  Iron  Co.  v.  Uhler,  75  Pa.  St.  471, 15  Am.  Rep. 
602,  holding  that  the  name  of  "Glendon,"  a  town,  could  not  be  ex- 
clusively appropriated;  Carmichel  v.  Latimer,  11  R.  I.  410,  23  Am.  Rep. 
495,  refusing  to  enjoin  the  use  of  name  "Stillman  Mill,"  owned  and  run 
-  by  user,  at  suit  of  successors  by  purchase  of  another  mill  formerly 
owned  by  "Stillman  &  Co.,"  whose  style  they  continued  to  use  as 
trademark. 

Limited  in  American  Brewing  Co.  v.  St.  Louis  Brewing  Co.,  47  Mo. 
App.  20,  holding  that  the  ruling  will  not  apply  to  a  case  where  the 
truth  is  told  with  intent  to  and  does  deceive,  and  a  distinctive  word  not 
available  as  a  trademark  would  yet  be  protected  against  a  fraudulent 
imitation. 

Trademarks.    Notes,  23  Am.  Rep.  89;  17  Am.  Doc.  286,  291;  95  Am. 

Dec.  277. 
Right  to  trademark  in  invented  words.     Note,  25  E.  R.  0.  257. 
Loss  of  right  to  relief  against  infringement  of  trademark  or  trade . 
name  by  acquiescence,  laches,  or  delay.    Note,  18  Ann.  Oas.  460. 

Miscellaneous.  Cited  in  Saxlehner  v.  Eisner,  140  Fed.  940,  there  is 
little  analogy  between  trademark  property  rights  and  patents  for  in- 
ventions; Myers  v.  Reed,  9  Sawy.  137,  17  Fed.  404,  intended  for  Will- 
iams v.  Kirtland,  13  Wall.  311,  20  L.  Ed.  684. 

13  Wall.  329-336.  20  L.  Ed.  606,  THE  PATAFSCO. 

Necessary  supplies  to  ship  In  foreign  port  to  enable  her  to  proceed 
draw  the  inference  that  credit  was  given  to  the  vessel,  unless,  it  can  be 
inferred  that  master  had  funds  or  owners  credit,  and  that  the  materialman 
knew  this  or  was  guilty  of  laches. 

Approved  in  The  O.  H.  Vessels,  177  Fed.  591,  holding  repairs  on 
vessel  in  foreign  port  under  contract  with  charterer  but  confirmed  by 
master  with  knowledge  of  owner  created  lien  on  vessel;  The  Wyandotte, 
136  Fed.  473,  where  charterer's  agent  in  foreign  port  procured  libel' 
ant  to  purchase  master's  draft  for  payment  of  necessaries,  owners  can- 
not offset  against  same  demurrage  claims  against  charterers;  The  Sur- 
prise, 129  Fed.  875,  64  C.  C.  A.  309,  supplies  furnished  vessel  on  order 
of  master  in  foreign  port  create  lien  though  vessel  navigated  by  char- 
terer, who  is  bound  to  make  disbursements  and  protect  vessel  from 
liens;  The  Iris,  100  Fed.  107,  40  C.  C.  A.  301,  holding,  purchase  price 
partly  paid,  purchaser  under  agreement  for  repair  of  vessel  has  lien 
thereon ;  The  Emily  Souder,  17  Wall.  669,  21  L.  Ed.  664,  holding  that 
moneys  advanced  for  expenses  of  towage  into  port,  pilotage  dues,  con- 
sular fees,  and  medical  attendance,  stood  in  same  rank  with  repairs 
and  supplies;  The  Glide,  167  U.  S.  610,  42  L.  Ed.  297,  17  Sup.  Ct.  931, 
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affirming  the  power  of  admiralty  to  enforce  a  lien  for  repairs  created 
by  State  law  by  a  proceeding  in  rem;  The  Metropolis,  8  Ben.  23,  Fed. 
Cas.  9502,  holding  there  was  no  lien  where  it  was  proved  owners  had 
credit  and  that  libelants  knew  it ;  The  Walkyrien,  11  Blatchf .  242,  Fed. 
Cas.  17,092,  holding  that  the  role  was  not  affected  by  residence  of 
foreign  owner  in  State  where  supplies  were  furnished  unless  the  mate- 
rialman had  knowledge  of  the  fact;  Harney  v.  The  Sydney  L.  Wright, 
5  Hughes,  '484,  Fed.  Cas.  6082a,  sustaining  lien  for  supplies  to  a  foreign 
vessel  furnished  on  order  of  nonresident  charterer;  The  Secret,  15  Fed. 
480,  denying  lien  for  supplies  in  foreign  port  furnished  on  order  of 
charterers,  when  materialman  could  have  ascertained  the  fact  by  use  of 
due  diligence;  The  Ludgate  Hill,  21  Fed.  432,  sustaining  lien  for  sup- 
plies ordered  by  ship's  agent  in  a  foreign  port;  The  Suliote,'  23  Fed. 
926,  holding  when  supplies  were  ordered  by  ship  brokers,  the  material- 
men were  bound  to  ascertain  their  authority;  Moore  v.  The  Robilant, 
42  Fed.  165,  sustaining  lien  for  supplies  on  order  of  master  furnished 
by  the  charterers  and  general  agents  of  the  ship;  Freights  of  The  Kate, 
63  Fed.  719,  sustaining  lien  on  freights,  as  inferred  from  guarantee  of 
letters  of  credit,  to  enable  purchase  of  supplies;  The  Bertha  M.  Miller, 
79  Fed.  366,  24  C.  C.  'A.  641,  holding  that  where  the  materialman  knew 
that  master  would  have  available  funds  from  sale  of  cargo,  there  was 
no  lien  on  ship ;  Freights  of  The  Kate,  63  Fed.  713,  arguendo. 

Distinguished  in  The  New  Brunswick,  129  Fed.  895,  64  C.  C.  A.  325, 
where  place  of  business  of  corporation  which  is  owner  of  vessel  is  at 
port  in  State  other  than  that  of  its  creation,  master  cannot  impress  lien 
for  supplies  in  that  port,  where  furnisher  knew  facts ;  The  Alice  Tainter, 
14  Blatchf.  42,  Fed.  Cas.  195,  holding  that  where  a  domestic  vessel  was 
put  under  a  foreign  flag,  but  remained  under  control  of  original  owners 
to  the  knowledge  of  materialman,  th&re  was  no  lien  on  the  ship  for 
supplies  in  her  home  port ;  Stephenson  v.  The  Francis,  21  Fed.  722,  hold- 
ing that,  for  ordinary  supplies  furnished  on  order  of  captain  with 
notice,  the  ship  was  not  to  be  bound,  and  if  materialman  knew  char- 
terer was  to  pay,  there  was  no  lien;  The  Esteban  de  Autunano,  31  Fed. 
923,  924,  dismissing  libel  when  materialman  knew  that  the  master  order- 
ing the  supplies  had  no  authority  to  bind  the  ship. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  402. 
Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  C.  653,  654. 

If  owners  of  ship  in  foreign  port  are  proved  to  be  in  financial  straits 
and  borrowing  money 'in  the  port,  it  is  a  reasonable  inference  that  material- 
man knew  the  fact,  and  presumption  is  that  supplies  were  on  credit  of  ship. 

Approved  in  In  re  Alaska  Fishing  &  Development  Co.,  167  Fed.  879, 
holding  where  insolvent  fish-packing  company  had  catch  on  barge  with- 
out motive  power,  tug  owner  who  towed  barge  by  consent  of  master 
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had  lien  on  barge  and  cargo;  The  Chicklade,  120  Fed.  1006,  holding 
stevedore  not  entitled  to  lien,  having  knowledge  ship  under  charter  to 
same  persons  employing  him;  Cuddy  v.  Clement,  113  Fed.  460,  461,  51 
C.  C.  A.  288,  holding  coal  dealers  in  light  of  circumstances  and  previous 
transactions  without  lien  upon  vessel  for  coal  supplies ;  The  Valencia, 
165  U.  S.  267,  269,  41  L.  Ed.  712,  718,  17  Sup.  Ct.  324,  325,  holding 
that  for  supplies  or  repairs  on  order  of  charterer  furnisher  has  no  lien 
if  the  circumstances  put  him  on  inquiry  and  he  fails  to  inquire;  The 
Havana,  54  Fed.  203,  sustaining  liens  for  supplies  ordered  by  the  gen- 
eral business  manager  and  one  of  the  stockholders  acting  as  general 
agent  for  the  owners;  The  Advance,  72  Fed.  798,  19  C.  C.  A.  194,  hold- 
ing that  no  lien  on  ship  arises  from  a  guarantee  of  letters  of  credit 
for  supplies  on  request  of  known  insolvent  owner  expressly  secured  by 
a  lien  on  freight.     (See  Freights  of  The  Kate,  63  Fed.  719.) 

Supplies  furnished  In  a  foreign  port  without  payment  on  delivery  and 
put  on  board  ship  draw  presumption  of  law  that  credit  Is  given  to  ship, 
not  to -owners. 

Approved  in  The  Vigilancia,  58  Fed.  700,  holding  that  the  furnishing 
of  supplies  to  create  a  lien  is  not  performed  until  a  delivery  to  the 
ship  or  within  immediate  control  of  her  master. 
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If  credit  Is  given  to  vessel  there  Is  a  lien,  and  the  burden  of  displacing 
It  Is  on  claimant  who  must  show  affirmatively  that  credit  was  given  to  owner 
to  exclusion  of  ship. 

Approved  in  The  Yankee,  233  Fed.  925,  926,  holding  one  furnishing 
supplies  to  vessel  not  entitled  to  lien  where  shown  supplies  not  actually 
delivered  to  or  used  on  vessel;  John  L.  Lawrence,  231  Fed.  511,  holding 
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f  supplies  to  charterer  of  several  vessels  and  taking  his  notes 
therefor  by  consent  of  owner  created  lien  on  vessels,  and  filing  libel 
against  one  for  portion  of  claim  did  not  waive  lien  on  others ;  The 
Underwriter,  119  Fed.  752,  dismissing  libel  where  owner  at  time  sap 
plies  furnished  refused  to  allow  lien;  Merchants'  Mut.  Ins.  Co.  v.  Bar- 
ing, 20  Wall.  164,  22  L.  Ed.  252,  holding  that  when  the  need  for  repairs 
and  supplies  is  shown  the  owners  must  establish  that  the  funds  could 
have  been  obtained  on  their  personal  credit;  The  Dora,  34  Fed.  347, 
sustaining  lien  for  advances  against  holders  of  bottomry  bonds  who 
failed  to  show  that  credit  was  given  to  the  owners;  Norwegian  S.  S.  Co. 
v.  Washington,  57  Fed.  225,  226,  6  C.  C.  A.  313,  sustaining  a  lien  for 
stevedore's  services  in  the  absence  of  proof  that  he  knew  the  charter 
bound  the  charterers  to  the  cost  of  loading  and  unloading;  The  Alvira, 
6^  Fed.  154,  applying  rule  to  a  lien  under  California  Civil  Code,  section 
813,  for  supplies  in  home  port;  The  AlHanca,  63  Fed.  732,  disallowing 
lieu  where  agreement  indefinite;  The  George  Dumois,  68  Fed.  929,  15 
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C.  C.  A.  675,  restating  the  rule  as,  where  necessary  supplies  are  fur- 
nished to  ship  in  foreign  port  received  by  master  and  used  on  ship, 
a  maritime  lien  results  unless  proved  that  credit  was  given  to  owner 
and  burden  of  proof  to  defeat  lien  is  on  the  ship;  Taylor  v.  Common- 
wealth, 23  Fed.  Cas.  759,  holding  that  when  the  need  for  repairs  is 
shown  it  is  incumbent  on  the  owner  to  establish  that  they  were  made 
on  personal  credit;  Toung  v.  The  Orpheus,  119  Mass.  184,  holding  that 
for  construction  material  neither  the  allowance  of  credit  nor  the  fact 
that  the  materials  were  primarily  delivered  on  builder's  credit  defeated 
the  lien  given  by  State  law. 

Entries  in  books  are  always  explainable,  and  the  truth  of  a  transac- 
tion can  be  shown  independently  of  them. 

Approved  in  Cuddy  v.  Clement,  113  Fed.  461,  51  C.  C.  A.  288,  holding 
vouchers  and  receipts  insufficient  to  weigh  against  formal  contract  be- 
tween, parties  to  give  lien;  The  General  Meade,  20  Fed.  925,  where  sup- 
plies were  furnished  to  several  steamers,  but  a  general  bill  was  presented 
and  draft  on  owner's  general  manager  accepted;  In  re  Kirkland,  14 
Fed.  Cas.  677,  holding  that  a  general  account,  including  repairs  to  vari- 
ous ships,  would  not  overcome  direct  testimony  that  the  repairs  were 
made  on  the  credit  of  the  respective  vessels. 

• 

13  Wall.  335-367,  20  L.  Ed.  646,  BRADLEY  v.  FISHER. 

A  judicial  officer,  exercising  his  authority,  must  be  free  to  act  on  his 
own  convictions  without  apprehension  of  personal  consequences. 

Approved  in  Case  of  Lange,  13  Blatchf .  556,  Appx.,  Fed.  Cas.  18,307, 
holding  a  judge  is  not  liable  for  consequences  of  an  imprisonment ;  State 
v.  Lazarus,  39  La.  Ann.  181,  1  South.  392,  removing  a  judge  of  civil 
District  Court  from  office  for  cause;  Stewart  v.  Cooley,  23  Minn.  350, 
23  Am  Rep.  691,  holding  judge  of  Municipal  Court  of  Minneapolis  not 
liable  for  issuing  a  warrant  of  arrest  on  charge  of  perjury;  State  v. 
Dobson,  135  Mo.  19,  36  S.  W.  242,  holding  the  legislature  cannot  impose 
a  penalty  on  a  judge  or  court  for  denying  a  writ  of  habeas  corpus; 
Lange  v.  Benedict,  73  N.  Y.  37,  29  Am  Rep.  95,  holding  that  a  Federal 
district  judge  was  not  personally  liable  for  passing  a  sentence  of  im- 
prisonment in  excess  of  jurisdiction. 

Judge  of  Superior  Court  of  record  who,  in  the  exercise  of  his  law- 
ful powers,  acts  with  partiality,  maliciously,  corruptly,  arbitrarily  or 
oppressively,  may  be  impeached  or  suspended  from  office. 

Approved  in  Busteed  v.  Parsons,  54  Ala.  401,  25  Am.  Rep.  692,  hold- 
ing a  Federal  judge,  acting  on  an  affidavit  charging  conspiracy,  to  pre- 
vent a  citizen  from  voting,  not  liable  for  malicious  arrest;  State  v. 
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Lazarus,  39  La.  Ann.  181,  1  South.  392,  where  a  judge  was  removed 
from  office  for  malfeasance. 

Effect  of  bad  motive  to  make  actionable  what  would  otherwise  not 
be.    Note,  62  L.  R.  A.  721. 

Judicial  officer*  are  not  liable  to  civil  action  for  any  Judicial  act  dona 
by  thoiri  within  their  jurisdiction,  but  when  of  limited  and  Inferior  author- 
ity, they  are  protected  only  when  they  act  within  their  Jurisdiction. 

Approved  in  Mitchell  v.  Galen,  1  Alaska,  341,  where  justice  of  peace 
collusively  issues  warrant  for  arrest  of  mine  owner  for  trespass  on  his 
own  property,  so  that  he  may  be  removed  therefrom,  and  others  acting 
with  judge  may  take  possession,  he  is  civilly  liable;  McVeigh  v.  Ripley, 
77  Conn.  141,  68  Atl.  703,  where  theft  of  horse  punishable  by  imprison- 
.  meut,  and  theft  of  property  of  value  of  fifteen  dollars  punishable  by 
fine  of  not  over  seven  dollars,  where  justice  fined  horse  thief  five  dollars 
and  committed  him  until  fine  paid,  justice  not  liable  for  false  imprison' 
ment;  Comstock  v.  Eagleton,  11  Okl.  492,  69  Pac.  957,  probate  judge, 
in  rendering  judgment  in  bastardy  case,  is  not  liable  for  false  imprison- 
ment though  judgment  is  erroneous;  Webb  v.  Fisher,  109  Tenn.  705, 
72  S.  W.  Ill,  holding-  civil  action  not  lying  against  chancellor  entering 
disbarment  decree;  Taylor  v.  Goodrich,  25  Tex.  Civ.  117,  40  S.  W.  519, 
holding  judge  not  subject  to  civil  action  for  erroneously  punishing  for 
contempt  author  of  libelous  criticism ;  Hayes  v.  Hutchinson,  81  Wash. 
398,  142  Pac.  866,  holding  justice  of  peace  not  civilly  liable  for  issuing 
warrant  to  arrest  absconding  debtor  under  code  section  determined  to 
be  void;  In  re  Eaves,  30  Fed.  24,  in  action  to  remove  a  commissioner 
of  Circuit  Court  from  office  for  gross  personal  misconduct  and  official 
malfeasance;  In  re  Commissioners  of  Circuit  Court,  65  Fed.  318,  affirm- 
ing power  of  Circuit  Court  to  remove  commissioners  for  sufficient  cause ; 
Henke  v.  McCord,  55  Iowa,  385,  7  N.  W.  626,  holding  that  a  justice  of 
the  peace  cannot  be  held  responsible  for  enforcing  an  ultra  vires  ordi- 
nance; Hoosac  Tunnel  etc.  Co.  v.  O'Brien,  137  Mass.  426,  50  Am.  Rep. 
324,  holding  an  arbitrator  not  liable  to  an  action  for  fraudulently  in- 
ducing the  other  arbitrators  to  concur  in  an  unjust  award;  Morton  v. 
Coane,  39  Mich.  530,  holding  a  justice  cannot  be  held  liable  for  enter- 
ing up  a  judgment  when  an  appearance  for  plaintiff  was  made  without 
authority;  Carnow  v.  Kessler,  110  Mich.  14,  67  N.  W.  984,  holding  that 
a  justice  having  jurisdiction  of  subject  matter  not  liable  for  issuing 
warrant  of  arrest,  even  maliciously;  Albers  v.  Merchants'  Exchange,  138 
Mo.  164,  39  S.  W.  478,  holding  the  board  of  directors,  in  determining  that 
acts  constituted  misconduct  calling  for  suspension,  acted  judicially ;  Grove 
v.  Van  Duyn,  44  N.  J.  L.  659,  42  Am.  Rep.  649,  holding  a  magistrate  not 
liable  for  unlawful  imprisonment  in  a  case  colorahly  under  his  jarisdio- 
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^°* ;  Lange  v.  Benedict,  73  N.  Y.  34,  29  Am.  Rep.  98,  holding  that  sen- 

<W  ^  : : i.  : *  ;__:- j:-x:__  w(mld  not  justify  an  action 


a£sT?e  of  imprisonment  in  excess  of  jurisdiction 
r.  y***st  a  judge  of  a  Superior  Court,  of  gene 


r,  y_^»o"  »  ju^sc  uj.  «*  oupcnur  uuurt,  ul  general  jurisdiction;  Bannister 
o*  ^^keman,  64  Vt.  208,  15  L.  R.  A.  204,  23  Atl.  586,  holding  a  justice 
*  ^vjf1*  Pe»ce  liable  for  damages  by  the  unlawful  issue  of  a  mittimus  in 
V V***iiinal  prosecution;  Burch  v.  Hardwicke,  30  Gratt.  41,  32  Am.  Rep. 
^*V      folding  that  where  the  power  of  removal  was  vested  in  a  board, 
^    ^ayor  was  responsible  in  a  civil  action  for  damages  for  dismissing 
^   chief  of  police;  Johnston  v.  Moorman,  80  Va.  142,  holding  that  a 
mayor  of  a  city  would  not  be  liable  to  an  action  for  false  imprisonment 
ordered  by  him  in  his  judicial  capacity;  dissenting  opinion  in  Barthe 
v.  Larguie,  42  La.  Ann.  137,  7  South.  82,  majority  holding  that  one  who 
was  neither  a  party  nor  enjoined,  has  a  right  of  action  against  the  par- 
tics  causing   his   imprisonment   for   contempt;    dissenting   opinion   in 
Vaughn  v.  Congdon,  56  Vt.  129,  majority  holding  justice  of  peace  issu- 
ing a  warrant  of  arrest  on  a  complaint  of  a  grand  juror,  which  on  its 
face  was  void,  was  liable  for  false  imprisonment. 

Judges  of  courts  of  superior  or  general  authority  are  not  civilly  liable 
for  acts  done  in  exercise  of  their  judicial  functions,  even  when  in  excess  of 
jurisdiction  and  alleged  to  have  been  done  maliciously  or  corruptly. 

Approved  in  Alzua  v.  Johnson,  231  U.  S.  Ill,  58  L.  Ed.  144,  34  Sup. 
Ct.  27,  holding  judge  of  United  States  court  not  liable  to  civil  action  for 
judicial  acts ;  Bohri  v.  Barnett,  144  Fed.  390,  75  C.  C.  A.  327,  false  im- 
prisonment based  on  arrest  and  conviction  for  violation  of  void  ordi- 
nance does  not  lie  against  trial  judge,  constable  and  prosecuting  attor- 
ney where  magistrate  had  jurisdiction  over  violations  of  ordinances; 
United  States  v.  Bell,  135  Fed.  338,  68  C.  C.  A.  144,  where  plaintiff's 
claim  offered  for  filing  in  Federal  court  against  State  judge  of  general 
'    jurisdiction  showed  on  face  lack  of  cause  of  action  against  them,  he  was 
not  injured  by  clerk's  refusal  to  file  papers;  O'Connell  v.  Mason,  127 
Fed.  437,  438,  holding  under  act  July  20,  1892,  Massachusetts,  empower- 
ing court  to  dismiss  actions  brought  thereunder  if  'frivolous,  pleadings 
warranted  dismissal;  English  v.  Ralston,  112  Fed.  273,  holding  judge 
prohibiting  issuance  of  copy  of  records  not  liable  for  damages;  Ashford 
v.  Evening  Star  Newspaper  Co.,  41  App.  D.  C.  403,  holding  newspaper 
had  qualified  privilege  to  discuss  misconduct  of  public  officer  in  public 
affairs;  Broom  v.  Douglass,  175  Ala.  272,  Ann.  Cas.  1914C,  1155,  44 
L.  R.  A.  (N.  S.)  164,  57  South.  862,  holding  justice  of  peace  not  civilly 
liable  for  arrest  on  affidavit  of  third  person  though  affidavit  insufficient 
to  charge  criminal  offense;  Mcintosh  v.  Bnllard,  95  Ark.  232,  129  S.  W. 
#7,  holding  justice  of  peace  not  civilly  liable  for  holding  over  in 'good 
faith  to  wrong  court  one  accused  of  crime ;  Wyatt  v.  Arnot,  7  Cal.  App. 
225,  94  Pac.  88,  holding  judge  not  liable  civilly  for  failure  to  decide  sub- 
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mitt i'd  case  before  resignation  making  necessary  retrial  before  successor; 
Hamma  v.  People,  42  Colo.  409, 15  Ami.  Can.  655,  15  L.  R.  A.  (N.  S.)  621, 
94  Pac.  328,  holding  duty  imposed  on  county  judge  to  account  for  fees 
was  ministerial,  and  criticism  of  his  conduct  therein  was  not  ground  for 
contempt  proceedings;  Rush  v.  Buckley,  100  Me.  331,  70  L.  R.  A.  464,  61 
Atl.  778,  municipal  judge  issuing  warrants  and  trying  case  for  violation 
of  ordinance  which  never  was  legally  passed  is  not  liable  for  damages; 
Gordon  v.  District  Court,  36  Nev.  10,  44  L.  R.  A.  (H.  S.)  1078,  131  Pac. 
137,  holding  where  justice  of  peace  had  jurisdiction  to  commit  plaintiff 
to  jail  he  could  not  recover  in  civil  action  though  justice  acted  with 
malice ;  Flint  v.  Lonsdale,  41  Okl.  451,  452,  139  Pac.  269,  holding  justice 
of  peace  not  liable  for  erroneous  action  in  committing  plaintiff  for  con- 
tempt; Spalding  v.  Vilas,  161  U.  S.  493,  40  L.  Ed.  784,  16  Snp.  Ct.  635, 
holding  an  action  would  not  lie  against  postmaster-general  for  issuing  a 
circular  calling  attention  to  statute  providing  for  adjustment  of  salary 
claims  without  intervention  of  an  attorney ;  Cooke  v.  Bangs,  31  Fed.  643, 
holding  a  justice  of  peace  not  liable  for  committing  for  contempt  for 
same  offense  after  discharge  on  first  commitment ;  Allec  v.  Recce,  39  Fed. 
342,  holding  a  justice  of  the  peace  not  liable  for  arrest  and  imprisonment 
of  a  witness  served  with  subpoena  insufficient  and  directed  to  wrong  offi- 
cer; Philbrook  v.  Newman,  85  Fed.  144,  holding  that  judges  of  Supreme 
Court  of  California  conld  not  be  made  liable  for  damages  for  disbarring 
an  attorney;  Turpen  v.  Booth,  56  Cal.  68,  38  Am.  Rep.  51,  holding  that 
grand  jurors  cannot  be  held  civilly  responsible  for  finding  an  indict- 
ment; Pickett  v.  Wallace,  57  Cal.  557,  holding  justices  of  Supreme  Court 
of  California  not  liable  in  damages  for  adjudging  contempt  for  offense 
in  open  court;  Hughes  v.  McCoy,  11  Colo.  597,  19  Pac.  677,  holding  a 
judge  conld  not  be  held  civilly  responsible  for  making  an  order  rein- 
stating a  cause  in  vacation  and  without  notice,  as  required  by  the  code; 
Terry  v.  Wright,  9  Colo.  App.  18,  47  Pac.  908,  holding  judge  of  County 
Court  not  liable  to  civil  action  for  alleged  illegal  arrest  and  imprison- 
ment for  nondelivery  of  mortgaged  chattels,  pursuant  to  order  of  court ; 
Calhoun  v.  Little,  106  Ga.  339,  71  Am.  St.  Rep.  257,  43  L.  R.  A.  632,  32 
S.  E.  88,  holding  that  judge  of  court  of  limited  jurisdiction  cannot  be 
held  civilly  liable  for  judicial  acts  where  court  of  general  jurisdiction  is 
exempt;  State  v.  Wolever,  127  Ind.  312,  26  N.  E.  763,  holding  mayor  of 
city  not  liable  for  refusing  change  of  venue  in  charge  for  violating  city 
liquor  ordinance;  Jones  v.  Brown,  54  Iowa,  78,  37  Am.  Rep.  187,  6  N.  W. 
142,  holding  that  arbitrators  cannot  be  made  liable  for  an  award  made 
in  exercise  of  their  jurisdiction;  Thompson. v.  Jackson,  93  Iowa,  382, 
27  L.  R.  A.  95,  61  N.  W.  1006,  denying  liability  of  a  justice  of  the  peace 
lor  entering  up  a  judgment  in  the  absence  of  proper  service  of  process; 
Maurice  v.  Worden,  54  Md.  256,  39  Am.  Rep.  388,  holding  that  an  in- 
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«J^^ment  made  by  an  official  on  a  formal  resignation  of  another  officer 
^w  *  to  him  for  transmission  to  Secretary  of  the  Navy,  was  not  absolutely 
^ileged,  and  malice  might  be  shown;  Maulsby  v.  Reif snider,  69  Md. 
>   14  Atl.  512,  holding  that  the  privilege  of  counsel  for  statements 
^fc<le  in  trial  of  cause  is  absolute;  Lange  v.  Benedict,  73  N.  Y.  25,  27, 
*&  Am.  Rep.  86,  87,  holding  that  judge  of  Federal  District  Court  could 
not  be  made  liable  in  damages  for  false  imprisonment  ordered  judicially ; 
Root  v.  Rose,  6  N.  D.  582,  72  N.  W.  1024,  holding  that  judge  of  Superior 
Court  is  not  civilly  liable  for  ordering  disbarment  of  an  attorney ;  McCall 
v.  Cohen,  16  S.  C.  449,  42  Am.  Rep.  644,  holding  a  trial  justice  not  liable 
for  rendering  a  judgment  void  for  want  of  proper  service  of  the  parties ; 
Abrams  v.  Carlisle,  18  S.  C.  246,  holding  a  trial  justice  not  liable  for 
issue  of  execution;  Johnston  v.  Moorman,  80  Va.  141,  holding  a  mayor 
of  a  city  not  liable  to  action  for  false  imprisonment  ordered  by  him  in  his 
judicial  capacity;  Fansler  v.  Parsons,  6  W.  Va.  488,  20  Am.  Rep.  432, 
board  of  registration  held  not  liable  for  striking  name  from  list  of 
registered  voters. 

Distinguished  in  Patzack  v.  Gerichten,  10  Mo.  App.  428,  holding  rule 
did  not  apply  to  case  of  justice  of  the  peace  who,  having  only  jurisdic- 
tion to  commit  inflicted  a  penal  sentence  for  an  offense;  dissenting 
opinion  in  Broom  v.  Douglass,  175  Ala.  284,  290,  292,  Ann  Gas.  19140, 
1155,  44  L.  R.  A.  (N.  S.)  164,  57  South.  866,  868,  majority  holding  justice 
of  peace  not  civilly  liable  for  arrest  on  affidavit  of  another,  though 
affidavit  insufficient  to  charge  criminal  offense. 

Liability  for  judicial  acts.    Note,  28  Am,  Rep.  692. 

Civil  liability  of  judge  for  judicial  acts.    Note,  25  Am.  Rep.  701. 

Civil  liability  of  judges.    Note,  42  Am.  Rep.  649. 

Personal  liability  of  judges  and  judicial  officers.    Note,  137  Am. 
St.  Rep.  48,  49,  52,  53. 

Liability  of  judicial  officers.    Note,  6  Am.  Dec.  304. 

Civil  liability  of  judicial  officers  for  false  imprisonment.    Note, 
4  Ann.  Gas.  327. 

Liability  of  judicial  officer  to  civil  action  for  acts  of  judicial  nature. 
Note,  44  L.  R.  A.  (N.  S.)  166. 

Civil  liability  of  judicial  officer  for  acts  of  judicial  nature.    Note, 
14  L.  R.  A.  139,  145. 

Civil  liability  of  judges.    Note,  15  E.  R.  0.  48,  49. 

Where,  to  the  knowledge  of  the  judge,  there  is  no  jurisdiction  over 
the  subject  matter,  any  authority  exercised  is  usurped,  for  which  no  excuse 
is  permissible;  but  where  jurisdiction  exists,  the  manner  and  extent  of  its 
exercise  rests  with  the  judge,  free  from  personal  liability. 
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Approved  in  Cottam  v.  Oregon  City,  98  Fed.  572,  holding  recorder 
and  police  chief  not  liable  for  arresting  person  violating  ordinance  im- 
posing license  tax;  dissenting  opinion  in  In  re  Wangh,  32  Wash.  59, 
72  Pac.  713,  majority  holding  Supreme  Court  has  no  inherent  original 
jurisdiction  of  proceedings  to  disbar  an  attorney  for  frand  on  Superior 
Court  in  procuring  admission  to  practice;  Case  of  Lange,  13  Blatchf.  564, 
Appx.,  Fed.  Cas.  18,307,  8  Hun,  366,  holding  tbat  where  a  judge  was 
required  to  pass  on  a  doubtful  question,  he  could  not  be  held  personally 
responsible  for  a  decision  in  good  faith  and  without  malice;  Cooke  v. 
Bangs,  31  Fed.  644,  holding  justice  of  peace  not  liable  to  civil  action 
for  committing  for  contempt,  for  same  offense,  after  discharge  on  first 
commitment;  Allec  v.  Reece,  39  Fed.  344,  exonerating  a  justice  of  the 
peace  from  liability  for  arrest  of  a  witness  in  a  criminal  charge  for 
failing  to  attend  on  an  insufficient  subpoena;  Hofschulte  v.  Doe,  78  Fed. 
439,  holding  a  town  marshal  not  liable  to  action  for  false  imprisonment, 
when  acting  under  an  order  of  a  court  having  jurisdiction;  Busteed  v. 
Parsons,  54  Ala.  <402,  25  Am.  Rep.  694,  holding  an  action  for  damages 
for  false  imprisonment  for  violation  of  the  act  of  Congress  of  May  31, 
1870,  would  not  lie  against  Federal  district  judge;  Hughes  v.  McCoy,  11 
Colo.  596,  19  Pac.  677,  holding  a  judge  not  liable  for  reinstating  a  cause 
without  notice  to  adverse  party;  Calhoun  v.  Little,  106  Ga.  341,  43 
L.  R.  A.  633,  32  S.  E.  83,  holding,  where  the  court  has  jurisdiction  of 
subject  matter,  and  presiding  officer  erroneously  decides  it  has  jurisdic- 
tion of  the  person,  he  is  not  liable  in  civil  action  for  damages;  Smith  v. 
Casner,  2  Kan.  App.  596,  44  Pac.  754,  holding  a  justice  of  the  peace 
liable  to  a  civil  action  for  false  imprisonment  for  committing  a  defeated 
complainant  after  execution  of  a  valid  bond  on  appeal;  Mousseau's  Will, 
30  Minn.  205,  14  N.  W.  889,  holding,  if  a  court  act  without  authority,  its 
judgments  and  orders  are  regarded  as  nullities;  Root  v.  Rose,  6  N.  D. 
585,  72  N.  W.  1025,  holding  that  in  proceedings  to  punish  for  contempt 
of  court,  before  a  superior  judge,  the  judge  must  act  judicially  in  de- 
termining his  jurisdiction ;  McCall  v.  Cohen,  16  S.  C.  451,  42  Am.  Bop. 
646,  holding  a  judge  not  liable  for  an  error  of  judgment  as  to  jurisdic- 
tion of  persons  when  the  jurisdiction  of  subject  matter  was  clear;  dis- 
senting opinion  in  Vaughn  v.  Congdon,  56  Vt.  124,  majority  holding  that 
a  justice  of  the  peace,  issuing  a  warrant  of  arrest  on  a  complaint,  void 
on  its  face,  was  liable  for  false  imprisonment. 

Distinction  between  judicial  and  ministerial  acts.     Note,  79  Am. 

Dec  473. 
Power  to  disbar  attorneys  If  possessed  fay  all  courts  which  have  the 
power  to  admit  attorneys  to  practice. 

Approved  in  In  re  Thatcher,  190  Fed.  977,  978,  disbarring  attorney 
for  legal  malpractice;  In  re  Ulmer,  208  Fed.  466,  467,  holding  State 
statute  did  not  apply  to  disbarment  proceeding  in  Federal  court;  Wor- 
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nimont  v.  State,  101  Ark.  218,  Ann.  Oas»1913D,  1156,  142  S.  W.  197, 
Commonwealth  v.  Roe,  129  Ky.  659,  19  L.  R.  A.  (N.  S.)  413,  112  S.  W. 
686,  State  Bar  Commission  v.  Sullivan,  35  Okl.  754,  L.  R.  A.  (N.  S.) 
1915D,  1218,  131  Pac.  707,  In  re  Robinson,  48  Wash.  158,  15  Ann.  Cas. 
415,  15  L.  R.  A.  (N.  S.)  525,  92  Pac.  931,  and  In  re  Thatcher,  80  Ohio 
St.  653,  89  N.  E.  84,  all  holding  Supreme  Court  of  State  had  inherent 
jurisdiction  over  disbarment  proceedings;  dissenting  opinion  in  In  re 
Waugh,  32  Wash.  59,  72  Pac.  713,  court  holding  Supreme  Court  with- 
out inherent  original  jurisdiction  of  disbarment  proceedings  for  fraud 
practiced  on  Superior  Court  in  procuring  admission  to  bar;  In  re  Boone, 
83  Fed.  949,  in  considering  the  power  of  Federal  courts  to  disbar  for 
unprofessional  conduct;  United  States  v.  Green,  85  Fed.  861,  disbarring 
an  attorney  in  Federal  courts  for  filing  scandalous  and  irrelevant 
briefs ;  People  v.  Green,  7  Colo.  242,  49  Am.  Rep.  355,  3  Pac.  68,  in  dis- 
barring an  attorney  for  stopping  a  judge  on  the  street  and  abusing  him 
concerning  judicial  action;  In  re  Walkley,  26  Colo.  161,  56  Pac.  576, 
sustaining  jurisdiction  of  court  in  a  case  of  disbarment  when  notice  of 
the  proceedings  had  been  sent  by  mail  by  clerk  of  court;  Wilson  v. 
Whitacre,  4  Ohio  C.  C.  18,  holding  that  the  admission  of  an  attorney 
to  practice  law  was  a  judicial  act  under  statutory  power;  In  re  Palmer, 
15  Ohio  C.  C.  95,  where  the  court  refused  to  reinstate  a  disbarred  attor- 
ney unless  he  was  of  good  moral  character;  In  re  Samuel  Davis,  93  Pa. 
St.  121,  39  Am.  Rep.  731,  holding  a  charge  of  embezzlement,  made  the 
ground  for  disbarment  proceedings,  could  not  be  withdrawn  or  com- 
promised so  as  to  stay  the  proceedings. 

Power  of  courts  to  disbar  attorneys.    Note,  5  Ann.  Gas.  990. 

Except  for  matters  occurring  in  open  court,  in  Judge's  presence  power 
of  court  to  disbar  an  attorney  should  never  be  exercised  without  notice 
to  offending  party  of  grounds  of  complaint  against  him  and  opportunity 
for  explanation  and  defense. 

Approved  in  Ex  parte  Robinson,  19  Wall.  513,  22  L.  Ed.  208,  holding 
that  before  judgment,  the  attorney  should  have  notice;  In  re  Boone,  83 
Fed.  947,  holding  that  the  attorney  was  entitled  to  notice  and  to  have 
thft  charges  set  out  clearly  and  unambiguously;  In  re  Orton,  54  Wis. 
382,  11  N.  W.  585,  holding  that  the  order  to  show  cause  should  state 
the  charges. 

Summary  jurisdiction.    Note,  2  Am.  St.  Rep.  847,  848,  852,  861. 

Disbarment  should  never  be  decreed  where  any  punishment  less  severe, 
such  as  reprimand,  temporary  suspension,  or  fine,  would  accomplish  the  end 
desired. 

Approved  in  In  re  Evans  and  Rogers,  22  Utah,  387,  62  Pac.  919,  hold- 
ing in  disbarment  proceedings  guilt  of  attorney  must  be  clearly 
established. 
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Obligations  of  attorneys  extend  to  the  maintenance  at  all  time*  of  the 
respect  doe  to  courts  of  Justice  and  Judicial  officers,  and  Include  abstain 
lng  out  of  court  from  all  Insulting  language  and  offensive  conduct  toward 
the  Judges  personally  for  their  Judicial  acts. 

Approved  in  Cobb  v.  United  States,  172  Fed.  645,  96  C.  C.  A.  477, 
suspending  attorney  for  publication  of  ecandalons  article  attacking 
court;  In  re  Thatcher,  80  Ohio  St.  668,  89  N.  E.  88,  disbarring  attorney  . 
for  slanderous  publications  reflecting  on  judge ;  State  Bar  Commission 
v.  Sullivan,  35  Okl.  753,  766,  L.  R.  A.  (N.  S.)  1915D,  1218, 131  Pac.  707, 
712,  disbarring  attorney  for  publishing  pamphlet  falsely  and  maliciously 
attacking' integrity  of  courts  and  judges;  State  Board  of  Law  Ex- 
aminers v.  Hart,  104  Minn.  121,  15  Ann.  Cas.  197,  17  L.  R.  A.  (N.  8.) 
585,  116  N.  W.  217,  suspending  attorney  for  misconduct  in  addressing 
letter  to  chief  justice  charging  want  of  integrity  in  court;  Id  re  Robin- 
son, 48  Wash.  161,  16  Ann.  Can.  415,  15  L.  R.  A.  (N.  8.)  626,  92  Pae. 
932,  suspending  attorney  for  scandalous  statements  in  brief,  reflecting 
on  integrity  of  court;  In  re  Lambuth,  18  Wash.  480,  51  Pac.  1072,  where, 
on  disclaimer  of  intentional  offense  and  disrespect  in  a  petition  for  re- 
hearing, the  rule  against  an  attorney  was  discharged;  In  re  Brown,  3 
Wyo.  125,  126,  4  Pae.  1088,  ordering  suspension  of  attorney's  license 
for  using  vile  language  to  judge  and  accusing  him  of  being  bribed. 

Disbarment  of  attorneys  and  causes  and  proceedings  therefor  and 
for  restoration.     Note,  95  Am.  Dec.  334,  336,  341,  345. 

Grounds  of  disbarment  of  attorneys  and  counselors  at  law.     Note, 
46  Am.  St.  Rep.  84. 

Where  an  attorney  has  been  disbarred  for  misconduct  coram  Judlce, 
the  verity  of  the  record  cannot  be  Impeached  In  any  civil  action  against  the 
Judge. 

Approved  in  Scott  v.  Fishblate,  117  N.  C.  275,  30  L.  It.  A.  696,  697, 
23  S.  E.  436,  holding  that  power  to  punish  for  contempt  in  presence 
of  court  is  final,  and  cannot  be  reviewed  in  any  court. 

Distinguished  in  Matter  of  Eldridge,  82  N.  Y.  166,  discussing  power 
to  review  facts  in  disbarment  cases. 

Relief  by  party  convicted  of  contempt.    Note,  22  Am.  St  Rep.  425. 

Office  of  attorney  la  one  of  value,  and  removal  should  not  be  decreed 
where  less  severe  punishment  will  accomplish  purpose. 

Approved  in  In  re  O'Brien's  Petition,  79  Conn.  55,  63  Atl.  780,  hold- 
ing refusal  to  admit  one  as  attorney  was  not  denial  of  right  of  liberty 
or  property;  Lenihan  v.  Commonwealth,  165  Ky.  108,  176  S.  W.  955, 
holding  under  facta  of  case  judgment  should  have  been  for  suspension 
rather  than  disbarment;  In  re  Gadsden,  89  S.  C.  366,  71  S.  E.  957, 
conduct  of  attorney  considered  and  held  not  to  be  snch  misconduct 


**  NOTES  ON  U.  S.  REPORTS.         13  Wall.  358-366 

is  to  warrant  disbarment  or  suspension ;  In  re  Egan,  24  S.  D.  303,  123 
N.  W.  479,  denying  readmission  to  bar  of  one  who  had  been  previously 
disbarred  for  fraud  on  client  and  slander  of  courts. 

Criminal  Ooort  of  District  of  Columbia  la  separate  court  from  Supreme 
Court  of  District. 

Distinguished  in  Crain  v.  United  States,  2  App.  D.  C.  552,  holding 
under  act  of  1870  Criminal  Courts  Nos.  1  and  2  were  not  separate  courts 
and  prisoner  indicted  in  one  court  could  be  tried  in  other. 

Right  of  disbarred  or  suspended  attorney  or  unlicensed  person  to 
transact  legal  business  for  another.    Note,  24  L.  B.  A.  (N.  8.) 
767. 
Grand  juries — Qualifications  and  competency.    Note,  12  Am.   St. 

Rep.  919. 
False  imprisonment.    Note,  87  Am.  St.  Rep.  422. 

Miscellaneous.  Cited  in  Miller  v.  Rowan,  251  111.  363,  96  N.  E.  292, 
to  point  that  consent  of  parties  could  not  give  court  jurisdiction ; 
Blskeslee  v.  Carroll,  64  Conn.  233,  25  L.  R,  A.  108,  29  Atl.  475: 

13  Wall.  358-363,  20  I*  Ed.  606,  GAT'S  OOIJ). 

flnid  coin  in  packages  carried  from  one  person  to  another  not  need  for 
traveling  expenses,  when  intended  for  an  insurrectionary  district,  was 
within  the  prohibition  of  the  nonintercourse  acts  of  1861-62. 

Approved  in  Cantn  v.  Bennett,  39  Tex.  307,  holding  that  a  contract 
for  the  transportation  of  corn  from  Mexico  into  Texas,  was  within  the 
nonintercourse  acts  and  void. 

Proclamation  of  amnesty  of  December  25,  1866,  did  not  extend  to  one 
Mo  wis  technically  a  loyal  man,  nor  affect  the  release  of  his  property  con- 
fiscated under  the  nonintercourse  laws. 

Approved  in  Semmes  v.  United  States,  91  U.  S.  27,  23  L.  Ed.  195, 
holding  that  a  pardon  will  not  restore  rights  to  property  previously 
condemned  and  sold  in  the  exercise  of  belligerent  rights. 


13  Wall.  363-366,  20  L.  Ed.  653,  ROBINSON  v.  UNITED  STATES. 

Extrinsic  evidence  of  custom  or  usage  is  properly  receivable  to  ascer- 
tain and  explain  meaning  ■  and  intention  of  parties  to  a  contract,  written 
or  verbal. 

Approved  in  Snoqualmi  Realty  Co.  v.  Moynihan,  179  Mo.  643,  78 
S.  W.  1018,  where  building  contract  required  "San  Domingo  mahog- 
any," evidence  admissible  that  such  phrase  meant  mahogany  equal  in 
density  to  that  grown  in  San  Domingo;  Tilley  v.  Cook  County,  103 
U.  S.  162,  26  Jj.  Ed.  377,  refusing  evidence  to  prove  custom  of  archi- 
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tects  in  suit  for  percentage  fees,  there  being  no  contract ;  Grace  v.  Amer- 
ican etc.  Ins.  Co.,  109  U.  S.  283,  27  L.  fid.  934,  3  Sup.  Gt.  210,  excluding 
evidence  as  to  custom  of  insurance  companies  to  give  notice  of  termina- 
tion of  policy  to  the  broker  procuring  the  insurance;  Nordaas  v.  Hub- 
bard, 48  Fed.  922,  admitting  evidence  of  custom  in  port  of  charging 
lighterage  to  the  vessel  loading;  United  States  v.  Pine  River  Logging 
etc.  Go.,  89  Fed.  915,  32  G.  G.  A.  406,  holding,  to  affect  the  construction 
of  a  statute,  a  custom  must  be  so  universal  as  to  leave  no  room  for 
doubt  that  the  law  was  made  with  reference  to  it;  Schmidt  v.  Louis- 
ville etc.  R.  Co.,  101  Ky.  471,  38  L.  R.  A.  819,  41  S.  W.  1024,  sustain- 
ing a  contract  for  operating  a  railroad  which  omitted  to  specify  the 
number  of  trains,  holding  the  court  could  fix  the  details  according  to 
public  needs ;  Wolff  v.  Campbell,  110  Mo.  119, 19  S.  W.  623,  striking  out 
part  of  an  answer  setting  up  an  alleged  custom,  contract  being  unam- 
biguous ;  Evans  v.  Western  Brass  Mfg.  Co.,  118  Mo.  554,  24  S.  W.  176, 
admitting  evidence  to  show  custom  in  the  marble  trade  as  to  thickness 
of  slabs;  Collender  v.  Dinsmore,  55  N.  Y.  206,  14  Am.  Rep.  228,  holding 
that  the  letters  C.  O.  D.  formed  part  of  a  contract  with  an  express 
company ;  Sharp  v.  Clark,  13  Utah,  521,  45  Pac.  569,  "holding  parol  evi- 
dence admissible  to  prove  custom  of  taking  stock  off  a  train  at  any 
place  paying  freight  charges  to  point  of  delivery,  though  billed  through. 
Distinguished  in  Withers  v.  Moore,  7  Cal.  Unrep.  132,  71  Pac.  700, 
holding  where  court  held  contract  not  made  with  reference  to  custom, 
evidence  relating  thereto  was  properly  stricken  out;  R.  J.  Menz  Lum- 
ber Co.  v.  E.  J.  McNeeley  &  Co.,  58  Wash.  232,  28  L.  R.  A.  (N.  S.)  1007, 
108  Pac.  625,  holding  parol  evidence  of  custom  not  admissible  to  vary 
terms  of  written  order  for  shingles. 

Evidence  of  custom  to  create  exception  to  written  contract.    Note, 
3  L.  R.  A.  (N.  8.)  248. 

Parties  who  contract  on  a  subject  matter  concerning  which  known  us- 
Parties  who  contract  on  a  subject  matter  concerning  which  known 
usages  prevail,  by  implication  incorporate  them  into  their  agreements,  if 
in  sacks  may  be  shown. 

Approved  in  United  States  v.  Kerr,  196  Fed.  505,  holding  evidence  of 
general  custom  of  market  admissible  to  show  weight  of  sacks  should  be 
deducted  from  -weight  of  grain  sold;  Cleveland-Cliffs  Iron  Co.  v.  East 
Itasca  etc.  Min.  Co.,  146  Fed.  235,  76  C.  C.  A"  598,  construing  contract 
for  assignment  of  mining  leases  with  reference  to  manner  of  conducting 
explorations ;  Northern  Pac.  Ry.  Co.  v.  Kempton,  138  Fed.  995,  71  C.  C.  A. 
246,  where  stock  carriage  contract  was  silent  as  to  time  and  manner 
of  performance,  evidence  of  custom  to  furnish  independent  train  trans- 
portation of  stock  of  over  ten  carloads  is  admissible ;  Lillard  v.  Kentucky 
Dist.  etc.  Co.,  134  Fed.  174, 175,  67  C.  C.  A.  74,  evidence  of  custom  is  ad- 
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missible  to  show  that  contract  for  delivery  of  distillery  slop  at  cattle- 
feeding  lot  contemplated  that  lot  be  supplied  with  suitable  pens  equipped 
with  troughs  and  pipes ;  Peterson  v.  Eight  Hundred  and  Sixty-nine  Cedar 
Logs,  127  Fed.  869,  holding  where  no  method  stipulated  freight  on  logs 
shipped  presumed  to  be  based  on  custom  in  Cuban  port  of  shipment  of 
reducing  invoice  measurement  to  square;  Keith  v.  Atkinson,  48  Colo.  483, 
139  Am.  St  Rep.  284,  111  Pac.  57,  holding  hotel  gnest  had  right  to  rely 
on  general  custom  of  giving  baggage  checks  to  bell  boy  for  delivery  of 
baggage;  Strong  v.  Ringle,  96  Kan.  575,  152  Pac.  631,  applying  rule  to 
genera]  custom  in  grain  business  to  verify  oral  telephonic  negotiations 
by  written  confirmation ;  dissenting  opinion  in  Alaska  Treadwell  O.  II. 
Co.  v.  Alaska  Oastineau  M.  Co.,  214  Fed.  731,  131  C.  C.  A.  24,  majority 
holding  character  of  property  embraced  in  contract  and  situation  of 
parties  could  be  considered  in  construing  contract  but  not  to  add  to 
terms;  Hostetter  v.  Park,  137  U.  S.  40,  34  L.  Ed.  572, 11  Sup.  Ct.  4,  as  to 
a  maritime  contract  for  delivery  by  tug  and  barge  of  the  cargo  "without 
delay";  Hostetter  v.  Gray,  11  Fed.  181,  holding  established  usages  relat- 
ing to  a  voyage,  are  impliedly  made  part  of  the  contract;  Marx  v.  Na- 
tional S.  S.  Co.,  22  Fed.  684,  construing  bill  of  lading  with  reference  to 
London  custom,  with  reference  to  transshipment  of  goods  on  through  bills ; 
MKeefrey  v.  Connellsville  Coke  etc.  Co.,  56  Fed.  217,  5  C.  C.  A.  482, 
construing  a  contract  for  supplying  coke  to  furnaces,  with  reference  to 
the  usages  of  railroad  companies  as  to  supply  of  cars  to  coke  producers 
and  of  the  producers,  with  regard  to  their  customers,  in  case  of  a  short- 
age; Albion  Phosphate  Min.  Co.  v.  Wyllie,  77  Fed.  547,  23  C.  C.  A.  276, 
as  to  custom  of  trade  in  Germany  in  the  sale  of  phosphate  rock,  of 
time  of  delivery  to  buyer;  Pickering  v.  Weld,  159  Mass.  524,  34  N.  E. 
1082,  holding  that  a  custom  in  port  of  Boston,  as  to  care  of  goods  by 
consignee,  after  delivery  on  wharf,  entered  into  a  contract  of  affreight* 
aent;  Clarke  v.  Hall  etc.  Lumber  Co.,  41  Minn.  107,  42  N.  W.  785, 
holding  that  the  liability  of  a  buyer  of  logs  to  pay  scaling  charges  by  a 
boom  company,  would  be  determined  by  the  usage  of  the  like  business 
in  that  market;  The  Dictator,  30  Fed.  638,  and  Security  Trust  Co.  v. 
Robb,  142  Fed.  84,  73  C.  C.  A.  302,  both  arguendo. 

Distinguished  in  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed. 
183,  185,  67  C.  C.  A.  74,  evidence  of  custom  is  inadmissible  to  show 
that  contract  for  delivery  of  distillery  slop  at  cattle-feeding  lot  con- 
templated that  lot  be  supplied  with  suitable  pens  equipped  with  troughs 
and  pipes. 

Evidence  la  admissible  which  only  tends  to  define  the  meaning  of  a  con- 
tract In  an  Important  point  left  Indefinite  by  Its  written  terms;  In  thin 
case,  on  a  contract  to  deliver  barley,  to  show  custom  to  deliver  In  sacks. 
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Approved  in  Cook  v.  Foley,  152  Fed.  50,  81  C.  C.  A.  237,  holding  court 
would  adopt  construction  given  to  contract  by  parties ;  Grace  v.  American 
Central  Ins.  Co.,  109  U.  S.  283,  27  L.  Ed.  934,  3  Snp.  Ct.  210,  excluding 
evidence  of  usage  of  insurance  .companies  to  give  notice  terminating  a 
policy  to  the  broker  who  obtained  the  insurance;  Balfour  v.  Wilkins, 
5  Sawy.  434,  Fed.  Caa.  807,  admitting  extrinsic  evidence  of  custom  of 
port  as  to  "rainy  day,"  in  charter-party;  Central  Trust  Co.  v.  Wabash 
etc.  R.  Co.,  34  Fed.  256,  where  a  construction  placed  upon  a  contract 
and  adopted  for  many  years,  as  to  a  matter  not  provided  for  in  the  con- 
tract, was  enforced  as  part  of  the  contract ;  Hewitt  v.  San  Jacinto  etc. 
Irr.  Dis.,  124  Cat.  190,  56  Pac.  895,  holding  that  a  contract  for  a  water 
supply,  which  required  notice  to  be  given  when  the  water  was  required, 
was  not  a  contract  for  a  constant  flow;  Bradbury  v.  Butler,  1  Colo.  App. 
435,  29  Pac.  464,  admitting  evidence  of  custom  to  show  on  whose  certifi- 
cates a  contractor  for  a  ditch  was  to  receive  payments,  the  contract  being 
silent. 

Distinguished  in  Cincinnati  v.  Gas  Light  etc.  Co.,  53  Ohio  St.  286, 
41  N.  E.  241,  as  not  involving  the  doctrine  of  practical  construction  by 
the  parties. 

Parol  evidence  to  contradict  written  instrument*    Note,  11  E.  R.  0. 
229. 

If  a  simile  witness  has  full  knowledge  and  long  experience  on  the 
subject  of  his  testimony,  and  testifies  explicitly  as  to  antiquity,  duration 
and  universality  of  the  usage,  and  la  uncontradicted,  the  usage  is  to  be 
regarded  by  the  Jury  as  established. 

Approved  in  Barrie  v.  Quimby,  206  Mass.  265,  92  N.  E.  454,  following 
rule;  Chicago  etc.  Ry.  Co.  v.  Lindeman,  143  Fed.  949,  75  C.  C.  A.  18, 
where  plaintiff's  witnesses  testify  that  there  was  custom  of  doing  act 
in  certain  way,  and  that  they  followed  custom,  and  defendants'  witnesses 
say  they  performed  same  act  at  same  time  in  different  way,  custom  not 
shown  to  be  uniform ;  Peterson  v.  Eight  Hundred  and  Sixty-nine  Cedar 
Logs,  127  Fed.  871,  holding  unless  expressed  otherwise,  freight  on  logs 
presumed  to  be  based  on  custom  in  port  of  shipment  where  invoice 
measurement  reduced  to  square  measure;  Jones  v.  Herrick,  141  Iowa,  619, 
118  N.  W.  446,  holding  local  custom  provable  by  single  witness;  Penland 
v.  Ingle,  138  N.  C.  458,  50  S.  E.  851,  holding  custom  of  real  estate  brokers 
to  charge  five  per  cent  commission  not  sufficiently  shown ;  Greenwich  Ins. 
Co.  v.  Waterman,  54  Fed.  843,  4  C.  C.  A.  600,  rejecting  evidence  of  usage 
of  insurance  agents  for  lack  of  explicit  statements  in  the  witnesses'  evi- 
dence; Jones  V.  Hoey,  128  Muss.  587,  accepting  evidence  of  a  single  wit- 
ness to  prove  usage  of  computation  of  weight;  Wootcrs  v.  Kauffman, 
67  Tex.  493,  3  S.  W.  466,  rejecting  evidence  of  a  single  witness  to  prove 
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£;  ,     *stom  relating  to  cotton  sales,  when  contradicted;  Southwest.  Va.  M. 
\L  "*•  Chase,  95  Va.  57,  27  S.  E.  829,  holding  the  testimony  of  one 

\^V«s3  sufficient  to  establish  the  custom  of  a  county  as  to  land  stir- 
's* *, 
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As  between  common  carrier  of  goods  and  an  underwriter  upon  them, 
litbility  for  loss  Is  primarily  on  toe  carrier,  while  liability  of  insurer  Is 
only  secondary. 

Approved  in  Firemen's  Fund  Ins.  Co.  v.  Oregon  By.  etc.  Co.,  45  Or. 
62,  67  L.  R.  A.  161,  76  Pac.  1077,  where  insurer  pays  loss  under  policy 
in  sura  less  than  insured's  loss,  and  takes  subrogation  assignment  for 
earn  paid,  insurer  and  insured  may  sue,  in  joint  names,  wrongdoer  caus- 
ing loss ;  Chicago  etc.  R.  Co.  v.  Pullman  South.  Car.  Co.,  139  U.  S.  88, 
35  L.  Ed.  101,  11  Sup.  Ct.  493,  holding  that  payment  of  the  insurance 
did  not  affect  the  right  of  the  insurer  to  sue  the  railway  company  in  name 
of  insured;  Regan  v.  New  York  etc.  R.  Co.,  60  Conn.  133,  25  Am.  St. 
Rep.  311,  22  Atl.  506,  holding  that  when  owner  recovers  whole  loss  from 
the  insurer,  he  holds  the  claim  against  the  carrier  in  trust  for  insurer; 
Home  Mutual  Ins.  Co.  v.  Oregon  R.  &  N.  Co.,  20  Or.  572,  23  Am.  St.  Rep. 
153,  26  Pac.  858,  affirming  the  right  of  subrogation  and  holding  that  the 
liability  of  a  wrongdoer  to  the  owner  was  first  and  principal,  that  of 
ths  insurer  secondary. 

Distinguished  in  Barber  Asphalt  Paving  Co.  v.  Northern  Ohio  Trac- 
tion etc.  Co.,  202  Fed.  821,  121  C.  C.  A.  125,  holding  where  traction 
company  was  required  by  franchise  to  keep  tracks  in  repair,  and  paving 
company  paved  street  under  contract  to  repair  for  ten  years  and  pave- 
ment was  broken  beeanse  of  defective  foundation  of  tracks,  paving 
company  on  being  compelled  to  repair  was  not  secondarily  liable  so  as  to 
be  subrogated  to  city's  rights  against  traction  company. 

Eight  of  marine  insurers  to  proceed  against  carrier,  after  payment 
of  a  total  loss,  does  not  arise  out  of  any  abandonment;  there  can  be  no 
abandonment  where  there  has  been  total  destruction,  and  an  insured  may 
recover  for  a  loss  without  it. 

Approved  iu  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed.  651, 

121  C.  C.  A.  58,  holding  where  vessel  was  total  loss  no  abandonment  was 

necessary  to  subrogate  insurers  to  rights  of  owner  against  party  causing 

loss ;  The  Livingstone,  130  Fed.  748,  65  C.  C.  A.  610,  bill  of  sale  of  vessel 

SilsVm  collision  and  which  is  actual  total  loss  and  is  abandoned  does  not 

j^  'vnsurer  with  right  of  action  against  vessel  in  fault  for  collusion; 

e  Livingstone,  122   Fed.  280,  holding  where   loss  total,  and  vessel 

j^adoned  to  insurer,  value  in  policy  cannot  be  impeached;  The  Burling- 
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ton,  73  Fed.  262,  holding  that  on  payment  by  an  insurer  as  for  a  total 
loss  a  formal  abandonment  to  him  was  not  required. 

Insurer,  after  paying  lou,  la  entitled  to  be  subrogated  to  all  means 
of  Indemnity  whlcn  assured  held  against  the  party  primarily  liable.  The 
same  rule  applies  to  marine  and  Are  Insurance. 

Approved  in  Gaugler  v.  Chicago  M.  *  P.  S.  Ry.  Co.,  197  Fed.  82,  hold- 
ing fire  insurers  paying  lees  than  amount  of  total  lose  caused  by  negligence 
of  railroad  were  subrogated  pro  tanto  to  insured's  rights  and  became  equit- 
able assignees;  Travelers'  Ins.  Co.  v.  Great  Lakes  Engineering  Wks.  Co., 
184  Fed.  430,  432,  36  L.  R.  A.  (N.  8.)  60, 107  C.  C.  A.  20, 1  N.  C.  C.  A.  750, 
754,  holding  where  defendant  by  negligence  in  installing  engine  on  works 
of  brewing  company  killed  an  employee  of  such  company  and  plaintiff,  in- 
surer of  brewing  company,  paid  loss,  plaintiff  was  subrogated  to  rights 
of  brewing  company  to  recover  from  defendant;  National  Surety  Co.  v. 
State  Savings  Bank,  156  Fed.  29,  13  Ann.  Can.  421,  14  L.  K.  A.  (N.  8.) 
155,  84  C.  C.  A.  187,  holding  where  surety  of  county  officer  paid  to 
county  amount  of  lose  sustained  by  sale  by  officer  to  bank  of  spurious 
refund  orders,  surety  was  subrogated  to  rights  of  county  to  recover  from 
bank;  The  St.  Johns,  101  Fed.  473,  sustaining  subrogation  in  favor  of 
marine  insurers  upon  payment  of  loss  regardless  whether  partial  or  total; 
Egan  v.  British  etc.  Ins.  Co.,  193  111.  302,  61  N.  E.  1084,  and  Packham  v. 
German  Fire  Ins.  Co.,  91  Md.  524,  46  Atl.  1067,  both  holding  insurer 
paying  loss  caused  by  wrongful  act  of  third  person  entitled  to  be  sub- 
rogated to  assured's  rights;  Globe  &  Rutgers  Fire  Ins.  Co.  v.  Chicago  etc. 
R.  Co.,  174  Mo.  App.  547,  160  S.  W.  909,  holding  where  insurer  sued 
railroad  for  fire  loss  paid  by  it  measure  of  damages  was  value  of  prop- 
erty destroyed,  and  not  amount  paid;  Fidelity  Ins.  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  165  N.  C.  140,  80  S.  E.  1071,  holding  where  insurer  paid  fire 
loss  caused  by  negligence  of  railroad,  and  owner  collected  damages  from 
railroad,  insurer  could  not  compel  railroad  to  make  good  its  loss;  Kansas 
City  etc.  Ry.  Co.  v.  Shutt,  24  Old.  104,  138  Am.  St.  Rep.  870,  20  Ann. 
Gas.  256,  104  Pac.  54,  holding  where  loss  caused  by  third  person  gave 
but  one  right  of  action  to  insurer  or  insured,  and  where  loss  exceeded 
insurance  paid,  insured  could  recover  whole  loss  in  his  own  name ; 
Mobile  ete.  R.  Co.  v.  Jurey,  111  U.  S.  595,  28  L.  Ed.  531,  4  Sup.  Ct.  571, 
holding  that  an  insurer  against  fire  having  paid  the  loss  might  recover 
the  entire  loss  sustained  without  regard  to  the  amount  of  insurance  paid; 
Phoenix  Ins.  Co.  v.  Erie  Transp.  Co.,  117  U.  S.  321,  29  L.  Ed.  878,  6  Sup. 
Ct.  754,  holding  the  insurer  can  take  nothing  by  subrogation  but  the 
rights  of  the  assured:  St.  Louis  etc.  R.  Co.  v.  Commercial  Ins.  Co.,  139 
U.  S.  235,  36  h.  Ed.  167, 11  Sup.  Ct.  557,  holding  that  in  an  action  by  the 
insurer  the  principal  question  was  as  to  the  right  of  the  owner  to  recover ; 
United  States  v.  American  Tobacco  Co.,  166  U.  S.  474,  41  L,  Ed.  1083,  17 
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Snp.  Ct.  621,  holding  that  the  right  of  insurers  to  recover  from  the  gov- 
ernment the  value  of  destroyed  stamps  depended  on  the  light  of  the 
tobacco  company;  The  Ocean  Wave,  5  Biss.  380,  Fed.  Cas.  10,417,  holding 
that  reinsurers  could  maintain  libel  in  rem  to  recover  their  contribution 
of  the  carrier  though  the  shipper  had  been  fully  satisfied ;  Phoenix  Ins. 
Co.  v.  E.  &  W.  Transp.  Co.,  10  Biss.  29,  Fed.  Cas.  11,112,  affirming  right 
of  insurer  of  goods  lost  in  transit,  after  payment  of  loss,  to  sue  carrier; 
Bintoul  v.  New  York  Central  etc.  R.  Co.,  21  Blatchf.  444,  17  Fed.  909, 
holding  that  the  insured  could  only  recover  the  full  value  of  goods  de- 
stroyed from  the  carrier;  Phoenix  Ins.  Co.  v.  Liverpool  etc.  S.  S.  Co. 
(The  Montana),  22  Blatchf.  398,  22  Fed.  729  sustaining  libel  by  insurer 
to  recover  amount  paid  for  loss  of  goods  at  sea;  Amazon  Ins.  Co.  v. 
S.  B.  Iron  Mountain,  1  Flipp.  619,  Fed.  Cas.  270,  holding  that  a  carrier 
cannot  set  up  any  different  defense  against  the  underwriter  than  against 
the  owner;  The  Liberty,  No.  4,  7  Fed.  230,  holding  that  an  insurer  of 
cargo,  on  payment  of  the  loss,  could  maintain  a  libel  in  admiralty  in  his 
own  name  against  vessel  causing  the  loss;  The  Frank  G.  Fowler,  8  Fed. 
364,  to  same  effect  in  similar  case;  The  Anchoria,  9  Fed.  841,  holding 
that  when  the  insurer  has  paid  part  of  the  loss  the  owner  of  the  cargo 
may  file  libel  on  his  own  account  for  the  balance  of  the  loss  and  for  the 
insurer  for  the  sum  paid  by  him ;  The  Grand  Republic,  10  Fed.  400,  hold- 
ing that  mortgagees  of  a  ship,  to  whom  a  portion  of  the  loss  has  been 
paid  by  the  insurer,  may  become  colibelants  in  their  own  behalf  and  also 
on  behalf  of  the  insurers  for  the  full  amount  of  the  mortgage;  Rintoul  v. 
New  Tork  Central  etc.  Co.,  20  Fed.  313,  holding  that  owner  might  con- 
tract with  the  carrier  to  give  him  the  benefit  of  any  insurance,  provided 
there  were  no  fraud  or  concealment  practiced  on  the  insurer ;  The  Sidney, 
23  Fed.  90,  holding  that  the  right  of  subrogation  does  not  depend  on  con- 
tract, but  on  relation  of  parties  and  arises  on  payment  by  the  insurer  of 
the  loss;  s.  c,  27  Fed.  122,  holding  that  in  admiralty,  as  in  equity,  the  in- 
surer might  maintain  suit  in  his  own  name  as  the  real  party  in  interest; 
Springfield  etc.  Ins.  Co.  v.  Richmond  etc.  R.  Co.,  48  Fed.  361,  holding  that 
an  assured  could  not  be  compelled  to  join  in  an  action  of  tort  com- 
menced by  one  of  several  insurers  which  had  paid  its  proportion  of  a 
loss;  Norwich  Union  Fire  Ins.  Co.  v.  Standard  Oil  Co.,  59  Fed.  987,  8 
C.  C.  A.  433,  holding  that  an  action  to  recover  loss  could  not  be  defended 
on  the  ground  of  payment  by  an  insurer;  Wachusett  Nat.  Bank  v.  Sioux 
City  Stove  Works,  53  Fed.  370,  holding  that  in  equity  creditors  are  en- 
titled to  be  subrogated  to  the  rights  of  an  indorser  in  regard  to  securities 
held  by  him;  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed. 
192,  36  C.  C.  A.  135,  holding  the  question  of  who  should  bring  suit  did 
not  concern  the  defendant  carrier;  Regan  v.  New  York  etc.  R.  Co.,  60 
Conn.  139,  26  Am.  St.  Rap.  316,  22  Atl.  507,  holding  that  a  carrier  was 
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not  entitled  to  inquire  particulars  of  insurance  nor  to  set  off  recovery 
of  insurance  against  his  liability;  Mercantile  Marine  Ins.  Co.  v.  Clark, 
118  Mass.  289,  holding  that  underwriters,  who  had  paid  to  a  mortgagee 
as  for  a  total  loss,  were  entitled  to  be  subrogated  to  his  rights  in  damages 
recovered  by  him  in  an  action  of  tort  for  conversion  of  the  vessel ;  Hart- 
ford  Fire  Ins.  Co.  v.  Wabash  etc.  R.  Co.,  74  Mo.  App.  112,  holding  in- 
surance company  having  paid  a  loss  caused  by  railroad  entitled  to  re- 
cover amount  paid  from  the  railroad  company,  notwithstanding  it  had 
settled  with  assured  for  a  smaller  amount;  Bound  Brook  Mar.  Fire  Ins. 
Co.  v.  Nelson,  41  N.  J.  Eq.  487,  5  Atl.  591,  holding  that  where  an  in- 
sured sold  the  property,  and  took  a  mortgage  for  part  of  purchase  money 
exceeding  the  insurance,  retaining  the  policy,  the  insurer  was  entitled 
to  the  mortgage  on  tendering  the  amount  secured  by  it;  Germania  Fire 
Ins.  Co.  v.  Memphis  etc.  R.  Co.,  72  N.  T.  92,  28  Am.  Rep.  115,  holding 
a  defense  of  exemption  clause  in  bill  of  lading  was  valid;  Fayerweather 
v.  Phoenix  Ins.  Co.,  118  N.  Y.  327,  6  L  R.  A.  806,  23  N.  E.  193,  holding 
that  a  bill  of  lading  which  gave  the  carrier  the  benefit  of  any  insurance 
prevented  a  recovery  under  a  policy  containing  an  agreement  for  sub- 
rogation of  assured's  claims;  dissenting  opinion  in  Phoenix  Ins.  Co.  v. 
Erie  etc.  Transportation  Co.,  118  U.  S.  210,  29  L.  Ed.  880,  6  Sup.  Ct. 
1176,  majority  holding  provision  in  bill  of  lading  that  carrier  should  have 
benefit  of  any  insurance  valid  as  between  carrier  and  shipper. 

Distinguished  in  Burton-Lingo  Co.  v.  Patton,  15  N.  M.  315,  27  I*.  R.  A. 
(N.  S.)  420,  107  Pac.  682,  holding  payment  by  insurer  of  fire  loss  to 
assignee  of  policy  as  security  for  lien  discharged  lien  debt  and  did  not 
create  assignment  of  creditor's  right  to  insurer. 

Insurance  by  mortgagee.    Note,  54  Am.  Dec.  697. 

Right  of  insurance  company  to  enforce  subrogation  by  suit  in  its 
own  name.    Note,  1  Ann.  Cas.  885. 

Carrier  is  not  an  insurer;  the  law  raises  against  him  a  conclusive  pre- 
sumption of  misconduct  or  breach  of  duty  in  relation  to  every  loss  not 
caused  by  excepted  perils; 

Approved  in  Wells  v.  Western  Union  Tel.  Co.,  144  Iowa,  618,  138  Am. 
St.  Rep.  317,  24  L.  R.  A.  (N.  S.)  1045,  123  N.  W.  376,  holding  sender  of 
message  though  without  direct  contractual  relation  with  telegraph 
company  could  recover  damages  for  error  in  transmission ;  Aetna  Ins.  Co. 
v.  Charleston  etc.  Ry.  Co.,  76  S.  C.  103,  56  S.  E.  789,  holding  where  fire 
causing  loss  was  communicated  from  railroad  insurer  paying  loss  could 
sue  railroad  for  amount  so  paid;  Kansas  City  Southern  Ry.  Co.  v.  Rose- 
brook-Josey  Grain  Co.,  52  Tex.  Civ.  165,  114  S.  W.  442,  holding  negli- 
gence of  carrier  presumed  when  goods  lost  by  fire  while  in  his  custody ; 
The  Queen,  78  Fed.  171,  holding  that  in  a  libel  by  various  shippers,  for 
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y***>»ges  by  sea  water  owing  to  negligence,  the  burden  of  proof  was  on 
n  e  carrier  to  bring  himself  within  the  excepted  perils ;  Pacific  Coast 
tj    S,    Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  195,  36  C.  C.  A.  135,  holding 


carriers  by  water  w 
*"~.V    loss  not  covered  by  bill  of  lading, 

~*^»nderwritar  who  baa  paid  a  loss  Is  entitled  t 


and  liable  for 


I  amount  paid 
,.,  -«\***it  in  name  of  assured  against  a  carrier  who  caused  the  loss. 

Improved  in  Federal  Ins.  Co.  v.  Detroit  Fire  etc.  Ins.  Co.,  202  Fed.  654, 
"S^t,,^-.  C.  A.  58,  holding  where  vessel  was  total  loss  and  insurer  paid  loss, 
"brought  in  name  of  owner  for  loss  exceeding  insurance  was  repre- 
wilative  and  libelant  held  sum  recovered  as  trustee ;  Steamship  Welles- 
ley  Co.  v.  C.  A.  Hooper  &  Co.,  185  Fed.  741,  108  C.  C.  A.  71,-  holding 
where  cargo  insurer  paid  loss  due  to  fault  of  ship  suit  lay  against  owner 
for  benefit  of  insurer  and  could  be  brought  in  name  of  insurer  or  in- 
sured; Southern  Ry.  Co.  v.  Blunt,  165  Fed.  261,  holding  where  insurer 
paid  total  loss  assured  could  not  maintain  action  in  his  own  right  to 
.enforce  liability  against  third  persons;  Swift  &  Co.  v.  Wabash  R.  Co., 
249  Mo.  App.  532,  131  S.  W.  125,  holding  insured  after  being  fully  paid 
losses  by  insurers  was  holder  of  legal  title  of  subject  matter  for  pur- 
poses of  suit  to  recover  damages  for  losses  for  benefit  of  insurers;  Phila- 
delphia Underwriters  v.  Fort  Worth  etc.  Ry.  Co.,  31  Tex.  Civ.  107,  71 
S.  W.  420,  holding  railway  company  causing  loss  of  insured  cars  may  be 
impleaded  with  insurance  company  by  latter  to  have  rights  determined 
before  payment  of  loss;  The  Potomac,  105  U.  S.  634,  26  L.  Ed.  1196, 
holding  that  the  insurers,  on  paying  the  loss,  were  entitled  to  an  assign- 
ment of  the  owners'  right  of  action;  Wager  v.  Providence  Ins.  Co.,  150 
U.  S.  108,  37  L.  Ed.  1017, 14  Sup.  Ct.  58,  holding  that  when  bill  of  lading 
provides  that  the  carrier  shall  have  the  benefit  of  any  insurance,  such 
provision  limits  the  right  of  subrogation  of  the  insurer  on  paying  the 
shipper  the  loss  to  recover  over  against  the  carrier;  The  Planter,  2 
Woods,  494,  Fed.  Cas.  11,207a,  holding  that  underwriters,  after  payment 
of  loss,  might  maintain  a  suit  to  recover  for  toss  of  property  jettisoned; 
Northern  Ins.  Co.  v.  St.  Louis  etc.  R.  Co.,  5  McCrary,  128,  15  Fed.  841, 
holding  that  the  act  of  1875  did  not  enable  the  insurance  company,  as 
assignee  of  a  right  of  action  founded  on  tort,  to  maintain  ~a  suit  in  Fed- 
eral court  in  its  own  name ;  First  Presbyterian  Society  v.  Goodrich 
Transp.  Co.,  10  Bias.  315,  7  Fed.  259,  holding  that  after  payment  by  the 
insurer  of  the  loss  action  cannot  be  in  name  of  the  insured ;  Carstairs 
v.  Mechanics  &  Traders'  Ins.  Co.,  18  Fed.  475,  holding  that  an  insured 
who  has  shipped  under  a  bill  of  lading,  giving  the  carrier  the  benefit  of 
any  insurance,  could  not  maintain  an  action  against  the  insurer  on  an 
open  policy;  Norwich  Union  Fire  Ins.  Co.  v.  Standard  Oil  Co.,  59  Fed. 
988, 8  C.  C.  A.  433,  holding  that  where  the  property  exceeds  in  value  the 


13  Wall.  373-379        NOTES  ON  U.  S.  REPORTS.  662 

amount  of  the  insurance,  suit  must  be  in  name  of  the  assured,  bat  if 
insurer  pays  the  full  value  of  the  loss  he  may  sue  in  his  own  name;  The 
Ohio,  91  Fed.  560,  33  G.  C.  A.  667,  in  a  libel,  where  the  damages  sought 
included  those  of  both  owners  and  underwriters,  there  was  no  need  to 
aver  that  suit  was  for  benefit  of  the  insurer;  Carpenter  v.  Eastern 
Transp.  Co.,  71  N.  Y.  579,  holding  defendant  was  not  entitled  to  show 
that  plaintiff  was  insured  and  had  received  insurance;  Mobile  Insurance 
Co.  v.  Columbia  etc.  R.  R.  Co.,  41  S.  C.  412,  44  Am.  St.  Rep.  728,  19 
S.  E.  860,  holding  that  an  assured  who  received  his  whole  loss  from  in- 
surer held  the  claim  against  the  carrier  in  trust  for  the  insurer;  Bright- 
hope  Ry.  Co.  v.  Rogers,  76  Va.  446,  affirming  right  of  insurance  com- 
pany, after  payment  of  loss,  to  maintain  action  against  carrier  in  name 
of  assured. 

Railroad  companies — Communicated  fire.  Note,  44  Am,  St.  Rep. 
738. 

Reduction  of  damages  by  amount  paid  by  insurers.  Note,  8E.E.O. 
442. 


( 


t~* 


I" 


Miscellaneous.     Cited  in  Palmer  v.  Oregon-Washington  R.  &  NaT.  Co., 
208  Fed.  668,  listing  cases  cited  by  counsel. 


Power    of    State   legislatures   to   make   contracts    exempting   certain 
property  from  taxation  reaffirmed. 

Approved  in  Wells  v.  Mayor  etc.  of  Savannah,  107  Ga.  3,  32  S.  E.  669, 
holding  that  portions  of  the  city  "Commons,"  sold  by  the  city  on  a  per- 
petual lease,  were  not  exempt  from  taxation;  Farris  v.  Vannier,  6  Dak. 
Ter.  213,  3  L.  R.  A,  724,  42  N.  W.  41,  in  concurring  opinion,  holding  that 
a  tax  under  section  17,  chapter  28,  Political  Code,  as  amended  in  1885, 
is  valid. 


Bounty  law  U  not  a  contract,  except  to  bestow  the  promised  bounty 
on  those  who  earn  it,  so  Ions  as  the  law  remains  unrepealed. 

Approved  in  United  States  v.  Carlisle,  5  App.  D.  C.  146,  holding  uo 
contractual  right  arose  under  act  of  1890  granting  bounty  to  licensed 
sugar  producers;  District  of  Columbia  v.  Washington  Market  Co.,  3 
McAr.  (D.  C.)  568,  holding  where  act  of  Congress  gave  defendant  right 
to  erect  market  building  on  public  land  on  annual  rental  payable  to  city 
of  Washington  such  payment  was  gratuity  to  city  subject  to  reduction 
at  will  of  Congress;  Michigan  Sugar  Co.  v.  Auditor-General,  124  Mich. 
680,  83  N.  W.  627,  holding  sugar-beet  growers  manufacturing  in  reliance 
of  bounty  without  claim  where  statute  unconstitutional;  Milwaukee  Elec- 
tric Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  618,  Ann,  Gas.  191DA, 
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111  lav   B.  A.  19151",  744,  142  N.  W.  499,  holding  statute  of  1862  provid- 
ing for   grant  by  city  of  street  franchise  did  not  authorize  making  con- 
tract   with  holder  of  franchise  fixing  rates  of  fare  which  conld  not  be 
danged  by  legislature;  Chicago  etc.  By.  Co.  v.  Douglas  County,  134  Wis. 
S»,  14LR.A.  (N.  8.)  1074,  114  N.  W.  515,  holding  State  not  estopped 
to  tax    lands  granted  it  by  Congress,  and  by  State  to  railroad,  because 
milroad  makes  claim  to  part  of  lands,  under  prior  Federal  swamp-land 
grant ;  Ingram  v.  Colgan,  106  Cal.  125,  46  Am.  St.  Rap.  230,  28  L.  R.  A. 
IBS,    38  Pac.  316,  holding  the  coyote  scalp  act  of  1891  constitutional ; 
Shiner  v.  Jacobs,  62  Iowa,  394,  17  N.  W.  613,  affirming  the  power  of  the 
legislature  to  repeal  or  modify  section  798  of  the  code  providing  exemp- 
tion to  persons  planting  forest  trees ;  Commissioners  v.  Hudson,  20  Kan. 
15,  holding  that  a  planter  under  the  hedge  fences  act  of  1867  could  only 
Wve  a  vested  right  in  the  bounty  already  earned  or  accrued  under  the 
.  let;  Robertson  v.  Land  Commrs.,  44  Mich.  276,  6  N.  W.  659,  holding  that 
a  certificate  of  sale  of  State  swamp-lands  is  not  a  contract  that  snch 
land  shall  be  always  exempt  from  taxation ;  Manistee  etc.  R.  Co.  v.  Com- 
missioners, 118  Midi.  351,  76  N.  W.  634,  holding  that  the  laws  of  1891 
and  1893,  exempting  railroads  from  taxation,  did  not  create  unrepeat- 
able contracts;  Ex  parte  Qoodin,  67  Mo.  639,  holding  that  a  fire-warden, 
who  was  entitled  to  a  certificate  of  exemption  from  service  as  a  juror, 
could  not  by  subsequent  legislation  be  rendered  liable  to  serve;  Cush- 
man  v.  Hale,  68  Vt.  452,  453,  35  Atl.  385,  holding  that  the  Act  No.  41 
of  1886  conferred  no  vested  rights  to  share  of  fines  until  collected,  and 
that  act  was  properly  repealed  by  statnte  of  1894. 

Distinguished  in  Ettor  v.  Tacoma,  228  U.  S.  157,  57  L.  Ed.  778,  33  Sup. 
St.  428,  holding  statute  repealing  former  statute  giving  damages  for 
change  of  grade  of  streets  deprived  owner  of  property  without  due 
process  of  law  where  right  to  compensation  had  accrued. 

Statute  exempting  property  of  manufacturers  of  salt,  used  Is  Its  manu- 
facture, from  taxation,  and  giving  a  bounty  on  'all  produce  over  a  certain 
amount,  is  merely  a  bounty  law,  not  a  contract,  and  may  be  repealed  at 
any  time. 

Approved  in  Stanislaus  Co.  v.  San  Joaquin  etc.  In-.  Co.,  192  U.  S.  206, 
209,  48  L.  Ed.  406,  24  gup.  Ct.  243,  244,  holding  section  3,  Cal.  Stats. 
1862,  p.  540,  empowering  irrigation  companies  to  fix  rates  subject  to 
regulations  of  supervisors  not  reducing  profit  below  one  and  one-half 
per  cent  no  contract;  Wisconsin  &  M.  Ry.  Co.  v.  Powers,  191  V.  S.  385, 
48  L.  Ed.  229,  24  Sup.  Ct.  107,  holding  repeal  of  general  tax  law,  exempt- 
ing railroad  property,  nnless  receipts  reach  certain  sum,  valid ;  Miller  v. 
Hageman,  114  Iowa,  198,  86  N.  W.  282,  holding  exempting  property  pay- 
ing special  tax  from  general  road  tax  as  long  as  general  tax  does  not 
exceed  amount  of  special  tax  a  privilege;  Louisiana  v.  American  Sugar 
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Refining  Co.,  108  La.  627,  32  South.  975,  holding  sugar  refiner  a  manu- 
facturer exempt  from  license  taxation  under  Constitution. 

Distinguished  in  State  v.  Alabama  Bible  Society,  134  Ala.  635,  32 
South.  1012,  holding  chartering  act,  exempting  Alabama  Bible  Society's 
property  from  taxation,  a  contract  n'ot  impairable  by  subsequent  State 
Constitutions. 

Charters  granted  to  private  corporations  are  contracts,  and  if  no  right 
to  alter  or  repeal  is  reserved,  stipulations  as  to  taxation  or  other  matters 
bind  both  parties. 

Approved  in  Grand  Lodge  of  Masons  v.  New  Orleans,  44  La.  Ann.  667, 
11  South.  151,  holding  exemption  from  taxation  subsequent  to  grant  of 
charter,  a  mere  terminable  license;  dissenting  opinion  in  State  v.  Cant- 
well,  142  N.  C.  617,  618,  9  Ann.  Cas.  141,  8  L.  R.  A.  (N.  S.)  498,  55  S.  E. 
824,  825,  majority  holding  statute  exempting  members  of  fire  company 
from  jury  duty  was  not  contract  and  legislature  could  revoke  it. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  66. 

Tax  on  manufacturing  corporations.    Note,  64  L.  R.  A.  40. 

Corporations  formed  under  general  laws  are  entitled  to  the  benefit  of 
specific  provisions  and  exemptions  contained  in  those  laws. 

Approved  in  Reithmiller  v.  People,  44  Mich.  285,  6  N.  W.  669,  holding 
that  a  liquor  dealer's  license  did  not  entitle  the  dealer  to  sell  liquor  on 
a  holiday  prohibited  by  subsequent  legislation;  Franklin  Street  Society 
v.  Manchester,  60  N.  H.  350,  holding  that  a  citizen  can  have  no  vested 
right  in  the  continuance  of  any  statute  of  general  exemption. 

General  encouragements  held  out  to  all  persons  to  engage  in  a  par- 
ticular business,  whether  by  bounties  or  drawbacks  or  otherwise,  are  al- 
ways under  legislative  control  and  subject  to  repeal. 

Approved  in  Powers  v#  Detroit  etc.  Ry.  Co.,  201  U.  S.  557,  50  L.  Ed. 
865,  26  Sup.  Ct.  556,  Mich.  Laws  1855,  p.  305,  §  9,  providing  that  railroad 
shall  pay  tax  based  on  percentage  of  capital  stock  in  lieu  of  other  taxes, 
creates  contract  between  State  and  railroad;  Houghton  v.  Payne,  194 
U.  S.  99,  48  L.  Ed.  891,  24  Sup.  Ct.  590,  construing  Comp.  Stats.  1901, 
p.  2646,  with  reference  to  second-class  mail  matter;  Welch  v.  Cook,  97 
U.  S.  542,  24  L.  Ed.  1112,  upholding  statute  exempting  manufacturing 
property  from  taxation  for  ten  years ;  Grand  Lodge  v.  New  Orleans,  166 
U.  S.  147,  41  L.  Ed.  952,  17  Sup.  Ct.  524,  upholding  statute  exempting 
the  Grand  Lodge  Hall  from  State  and  parish  taxation;  Dunlap  v.  State, 
76  Ala.  466,  upholding  statute  exempting  members  of  fire  companies  from 
jury  service;  County  Commrs.  v.  Woodstock  Iron  Co.,  82  Ala.  153,  2 
South.  132,  upholding  statute  exempting  buildings  and  machinery  of 
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certain  manufacturing  enterprises  from  taxation  for  ten  years;  Detroit 
y.  Detroit  etc.  Plank  Road  Co.,  43  Mich.  146,  5  N.  W.  279,  and  Pennsyl- 
vania R.  Co.  v.  Bowers,  124  Pa.  St.  192,  2  L.  R.  A.  623,  16  Atl.  838,  all 
arguendo. 

Distinguished  in  Mobile  etc.  R.  Co.  v.  Kennerly,  74  Ala.  573,  holding 
that  under  the  provision  in  the  railway  charter  the  company's  property 
eonld  only  be  taxed  for  municipal  purposes  in  city  of  Mobile  to  the 
special  limit  prescribed. 


IS  Wall.  379-386,  20  L.  Ed.  627,  SLAUGHTER  ▼.  GERSON. 

Misrepresentation  which  will  vitiate  a  contract  of  sale  must  not  only 
relate  to  a  material  inducement  to  the  contract,  but  one  which  the  complain- 
ing party  could  not  verify,  on  which  he  relied,  and  by  which  he  was  actu- 
ally misled  to  his  Injury. 

Approved  in  United  States  v.  Jones,  232  Fed.  223,  holding  misrepre- 
sentations by  en  try  man  on  final  proof  of  homestead  showing  he  claimed 
right  to  deduct  time  of  military  service,  which  was  allowed  by  mistake 
of  law,  were  not  of  material  fact  and  did  not  authorize  recovery  of  dam- 
ages by  United  States ;  Vanderbilt  v.  Bishop,  188  Fed.  984,  holding  false 
representations  as  to  age  and  variety  of  orchard  trees  and  condition  and 
quality  of  soil  warranted  rescission  of  sale  contract;  Chamberlayne  v. 
American  Law  Book  Co.,  148  Fed.  317,  representation  to  law-writer  that 
he  can  complete  certain  treatise  within  time  limit  of  contract  is  not  basis 
of  action  for  deceit ;  Kimber  v.  Young,  137  Fed.  747,  70  C.  C.  A.  178,  in 
action  for  deceit  in  sale  of  corporate  bonds  allegations  of  false  repre- 
sentations by  defendant  that  he  knew  bonds  were  good  and  that  they 
would  be  paid  create  no  liability ;  Brown  v.  Smith,  109  Fed.  29,  31,  hold- 
ing purchaser  having  opportunity  to  verify  vendor's  representations  as 
to  plantation  cannot  set  up  falsity ;  Gardner  v.  Mann,  36  Ind.  App.  698, 
76  N.  E.  418,  where  owner  of  city  property  exchanged  it  for  land  in  an- 
other State  on  representation  that  it  was  raw  prairie  land,  whereas  it 
was  desert,  and  neither  party  had  seen  it,  city  owner  entitled  to  rescind ; 
dissenting  opinion  in  Rauh  v.  Waterman,  29  Ind.  App.  369,  61  N.  E.  743, 
63  N.  E.  47,  court  allowing  recovery  of  goods,  purchaser  fraudulently 
representing  goods  sold  by  agent  on  four  months'  time;  Richardson  v. 
Walton,  49  Fed.  895,  refusing  to  cancel  a  contract  dissolving  a  partner- 
ship when  plaintiff  was  not  deceived  as  to  the  basis  of  settlement ;  Rocchi 
v.  Schwabacher,  33  La.  Ann.  1368,  refusing  damages  on  purchases  of 
lard  found  to  be  of  inferior  quality  when  purchaser  had  opportunity  to, 
but  did  not,  inspect  before  purchase ;  City  Nat.  Bank  v.  Hickox,  4  N.  M. 
215,  5  N.  M.  32,  16  Pac.  915,  in  action  on  note  given  as  part  considera- 
tion, holding  purchaser  not  entitled  to  relief  when  he  might  have  ascer- 
tained the  value  on  inquiry;  First  Nat.  Bank  v.  Worth,  2  S.  D.  489,  51 
N.  W.  99,  holding  that  a  party  could  not  recover  damages  for  false  rep- 
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resentations  unless  believing  them  to  be  true  be  also  acted  on  the  faith 
of  them  and  was  injured;  Sioux  Banking  Co.  v.  Kendall,  6  S.  D.  547,  62 
N.  W.  378,  to  same  effect,  in  action  charging  fraudulent  representations 
as  to  promissory  notes  given  as  part  of  purchase  money;  Fowler  v.  Mc- 
Cann,  86  Wis.  431,  56  N.  W.  1086,  holding  where  plaintiff  did  not  rely 
on  false  representations  as  to  amount  of  land  cleared  and  value  of  farm 
he  had  not  been  damaged. 

Distinguished  in  Engeman  v.  Taylor,  46  W.  Va.  707,  33  S.  E.  937, 
setting  aside  sale  where  opportunity  for  investigation  fully  open,  but 
.deceived  party  ignorant  of  valuation  of  building  relied  upon  repre- 
sentations. 

Equity  will  not  relieve  party  from  the  consequences  of  his  own  inat- 
tention and  carelessness. 

Approved  in  Dare  County  v.  Smith  Const.  Co.,  152  N.  C.  30,  67  S.  E. 
40,  holding  fact  that  county  caused  work  on  courthouse  to  be  inspected 
daily  during  construction,  without  complaint  to  contractor,  was  con- 
clusive that  work  was  done  according  to  contract;  Bostwick  v.  Mutual 
Life  Ins.  Co.,  116  Wis.  430,  92  N.  W.  254,  holding  policy  received  with- 
out examination,  casual  glance  showing  policy  different,  keeping  same 
several  months  barred  action  to  recover  premiums;  Dingle  v.  Trask,  7 
Colo.  App.  21,  42  Pac.  188,  refusing  relief  from  a  chattel  mortgage 
given  as  collateral  security,  executed  without  examination;  Pierce  v. 
Ten  Eyck,  9  Mont.  353,  23  Pac.  424,  holding  a  purchasing  partner  could 
not  recover  from  selling  partner  a  collection  which  he  might  have  ascer- 
tained by  examination  of  the  books;  Short  v.  Pierce,  11  Utah,  40,  39 
Pac.  476,  holding  purchasers  to  blame  for  not  investigating  an  alleged 
coal  agency  with  a  railroad  company. 

• 

Where  means  of  knowledge  are  available  to  both  parties,  If  purchaser 
does  not  avail  himself  of  them,  or  when  he  seeks  verification  of  vendors' 
statements  from  other  sources,  and  acts  thereon,  he  will  not  be  heard  to  say 
he  has  been  deceived  by  vendor's  misrepresentations. 

Approved  in  Shappirio  v.  Goldberg,  192  U.  S.  242,  48  L.  Ed.  425,  24 
Sup.  Ct.  261,  holding  not  actionable  misrepresentations  by  vendor  of 
area  of  land  where  correct  description  given  in  deed  and  abstract  of 
title  which  vendee's  agent  undertook  to  investigate;  King  v.  Lamborn, 
186  Fed.  28,  108  C.  C.  A.  123,  holding  purchaser  of  coal  land  entitled 
to  rescission  for  false  representations  as  to  amount  of  coal  mined  and 
sold  in  local  market;  McClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  84, 
105  C.  C.  A.  368,  holding  purchaser  of  land  described  by  definite  ascer- 
tainable boundaries  not  entitled  to  reformation  of  boundaries  at  expense 
of  adjoining  owner;  Murray  v.  Paquin,  173  Fed.  329,  holding  mistake 
as  to  boundary  did  not  entitle  purchaser  to  rescind  when  examination 
would  leave  revealed  true  boundary;  Gilbane  v.  Fidelity  &  Casualty 


667 


SLAUGHTER  v.  GERSON. 


13  Wall.  379-386 


Co.,  163  Fed.  677,  90  C.  C.  A.  265,  holding  insurer  not  deprived  of  right 
to  recover  further  premiums  from  one  insured  under  employer's  liability 
policy,  where  premiums  based  on  wages  paid,  by  fact  it  had  access  to 
insured's  books  when  insured  understated  amount  and  from  method  of 
keeping  books   amount  could  not  readily  be  determined;    Curran  v. 
Smith,  149  Fed.  950,  81  C.  C.  A.  537  (affirming  Smith  v.  Curran,  138 
Fed.  157),  holding  where  contracting  engineers  entered  into  provisional 
contract  to  investigate  pipe-line  project,  and  if  satisfactory  to  contract 
for  its  construction,  and  they  investigated  it  for  one  month  and  then 
entered  into  final  contract,  they  cannot  defend  breach  on  ground  of 
misrepresentation;  Heck  v.  Missouri  etc.  Ry.  Co.,  147  Fed.  780,  one 
signing  release  of  cause  of  action  for  damages  on  receipt  of  money, 
without  reading  it,  cannot  avoid  release  on  ground  of  misrepresentation 
of  contents;  Burk  v.  Johnson,  146  Fed.  215,  76  C.  C.  A.  567,  one  pur- 
chasing right  to  use  copyrighted  plan  for  establishment  of  mutual  burial 
associations  cannot  rescind  sale  for  misrepresentations  as  to  rights 
under  copyright  where  he  had  opportunity  to  ascertain  rights;  Pitts- 
burg life  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  893,  where,  in 
examination  of  condition  of  concern  which  purchaser  bought,  state- 
ment prepared  by  seller's  officers  for  its  own  use  was  used,  and  after 
sale  it  was  found  that  there  were  errors  in  it,  action  for  deceit  does 
not  lie;  The  Protection,  102  Fed.  518,  42  C.  C.  A.  489,  holding  carrier 
estopped,  shipper's  representation  as  to  machine's  size  made  before 
lading  signed  and  after  carrier's  agent  saw  them;  Shappirio  v.  Gold- 
berg, 20  App.  D.  C.  193,  holding  where  vendee  believed  by  mistake  he 
was  purchasing  whole  inclosure  consisting  of  two  lots  from  owner  of 
one,  under  deed  conveying  but  one,  vendor  on  purchasing  other  lot  was 
not  required  to  convey  to  vendee;  Clark  v.  Harmer,  9  App.  D.  C.  10, 
holding  fact  that  contract  was  made  subject  to  investigation  did  not 
relieve  party  from  consequences  of  fraudulent  representations  when 
means  of  examination  not  available;  Mitchell  Mining  Co.  v.  Hammons, 
12  Ariz.  306,  100  Pac.  797,  holding  rescission  of  purchase  of  mining 
claim  properly  refused  when  purchaser  had  property  examined  by  ex- 
perts; Shuttlefield  v.  Neil,  163  Iowa,  479,  480,  145  N.  W.  4,  5,  upholding 
verdict  for  damages  for  false  representation  by  vendor  as  to  location 
of  land;  Moore  v.  Howe,  115  Iowa,  64,  87  N.  W.  751,  denying  plain- 
tiff's right  to  complain  of  valuations  placed  on  goods  where  opportunity 
for  inspection  fully  available ;  Mabardy  v.  McHugh,  202  Mass.  151,  132 
Ahl  St  Rep.  484,  23  L.  R.  A.  (N.  S.)  487,  88  N.  E.  896,  holding  false 
representations  as  to  area  not  ground  for  avoiding  sale  where  true 
boundaries  were  shown  to  vendee;  Meland  v.  Youngberg,  124  Minn.  453, 
454,  Ann.  Oas.  1915B,  775,  145  N.  W.  170,  holding  purchaser  investigat- 
ing property  entirely  on  his  own  account  could  not  rescind  for  fraudu- 
lent representational  Morgan  County  Coal  Co.  v.  Halderman,  254  Mo. 
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646,  163  S.  W.  842,  holding  purchaser  of  coal  lands  who  had  examina- 
tion of  property  made  by  experts  could  not  rescind  for  fraudulent 
representations  of  vendors;  Mires  v.  Summerville,  85  Mo.  App.  188, 
holding  vendee  estopped  from  charging  vendor  with  fraud  when  well 
acquainted  with  land  purchased,  and  on  it  at  time  purchase  made;  Gar- 
rison v.  Technic  Electrical  Works,  59  N.  J.  Eq.  444,  45  Atl.  612,  holding 
fact  vendee  afforded  free  and  unrestricted  opportunity  to  examine  into 
subject  matter  of  sale  strong  evidence  of  vendor's  good  faith ;  Aitken  v. 
Bjerkvig,  77  Or.  402,  403,  150  Pac.  279,  holding  complaint  stated  cause 
of  action  for  fraudulent  representations  to  procure  sale  of  land;  Way- 
mire  v.  Shipley,  52  Or.  474,  97  Pac.  810,  holding  sale  of  patent  rights 
not  void  for  fraud  when  purchaser  had  full  means  of  inspection ;  Shores 
v.  Hutchinson,  69  Wash.  335,  125  Pac.  144,  holding  purchaser  of  cor- 
porate stock  not  justified  in  relying  on  opinion  of  seller  as  to  value 
based  on  balance  sheets  exhibited;  Bostwick  v.  Mutual  Life  Ins.  Co.,  116 
Wis.  425,  92  N.  W.  253,  holding  policy  received  without  examination, 
casual  glance  showing  different  policy  from  that  expected,  keeping 
same  for  several  months  barred  action  to  recover  premiums;  dissenting 
opinion  in  Rauh  v.  Waterman,  29  Ind.  App.  359,  61  N.  E.  743,  63  N.  E. 
46,  court  allowing  recovery  of  goods  where  purchaser  fraudulently 
represented  that  agent  sold  on  four  months'  time;  dissenting  opinion 
in  White  Sewing  Mach.  Co.  v.  Bullock,  161  N.  C.  16,  76  S.  E.  640, 
majority  holding  whether  buyer  alleging  fraudulent  representations  of 
seller  used  due  diligence  to  examine  property  was  for  jury;  Farnsworth 
v.  Duffner,  142  U.  S.  47,  35  L.  Ed.  933,  12  Sup.  Ct.  165,  refusing  to 
rescind  contract  when  purchaser  of  land  in  West  Virginia  had  investi- 
gated vendor's  title  and  purchased  on  strength  of  his  counsel's  opinion; 
The  Mattano,  52  Fed.  880,  3  C.  C.  A.  325,  in  a  libel  in  rem  for  repairs 
to  a  vessel  refusing  a  claimed  deduction  for  waste  when  the  defendant 
had  means  of  knowing  whether  or  not  plaintiff  had  tools  for  the  work 
in  his  yard;  Henderson  v.  Henshall,  54  Fed.  324,  4  C.  C.  A.  357,  sus- 
taining action  for  damages  for  false  representations  leading  to  an  ex- 
change of  lands,  plaintiff  being  dissuaded  by  defendant  from  inspecting 
them ;  Bement  r.  La  Dow,  66  Fed.  188,  refusing  to  rescind  contract  for 
manufacture  of  patented  medicine  when  the  falsity  of  the  representa- 
tion relied  on  was  easily  ascertainable  and  opportunity  for  investigation 
had  been  afforded;  New  Orleans  etc.  Min.  Co.  v.  Musgrove,  90  Ala.  429, 
7  South.  748,  refusing  to  rescind  contract  for  sale  of  land  on  showing 
that  maps  were  furnished  and  the  lands  were  examined  by  purchasers 
and  reported  on  by  their  expert;  James  v.  Bocage,  46  Ark.  289,  holding 
a  purchaser  of  a  machine  could  not,  after  trial  and  offer  to  pay  a  re- 
duced price  which  vendor  accepted,  rescind  the  new  contract  thereby 
created ;  McQibbons  v.  Wilder.  78  Iowa,  534.  43  N.  W.  522,  holding  a 
purchaser  was  under  no  obligation  to  have  land  surveyed  by  a  but- 
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\\\*^r  cannot  recover  damages  for  false  representations  as  to  value  of 
Vy  \^w^  of  drygoods  when  he  failed  to  make  any  examination  of  the  stock ; 

V\       v'  WriSht>  43  Minn-  *&>  M  N-  W-  663>  folding  a  gr 


grantor  not  en- 


ejNv***  to  ascertain  true  boundaries  and  might  rely  on  representations  of 

*VV   ^r;  CoIlins  v"  Jackson>  6*  Mich-  192>  19  N-  w-  950>  holding  pur- 
V\^^r  cannot  recover  damages  for  false  r 

^d  to  recover  damages  for  making  a  deed  without  consideration  on 
\Mse  representation  of  grantee  that  whole  title  belonged  to  grantee; 
Ordway  v.  Continental  Ins.  Co.,  35  Mo.  App.  434,  holding  party  com- 
promising with  insurance  company,  with  knowledge  of  facts,  cannot 
allege  fraud;  Long  v.  Warren,  68  N.  Y.  432,  refusing  damages  on  sale 
of  a  farm  as  to  existence  of  ' '  quack  grass ' '  which  purchaser  could  have 
seen  on  inspection ;  Schumaker  v.  Mather,  133  N.  Y.  596,  30  N.  E.  757, 
awarding  damages  on  an  exchange  of  stock  farms  as  to  number  of  stock 
when  plaintiff  made  two  attempts  at  examination,  but  was  prevented 
by  action  of  defendant  and  relied  on  his  statements;  Mahaffey  v.  Fer- 
guson, 156  Pa.  St.  169,  27  Atl.  23,  holding  that  where  a  sale  is  induced 
by  fraud  the  purchaser  on  discovery  must,  if  he  refuse  to  complete, 
notify  his  refusal  promptly;  Wyman  v.  Wilmarth,  1  S.  D.  178,  46  N.  W. 
192,  holding  that  where  a  general  financial  statement  was  made  to 
enable  a  trader  to  obtain  goods  on  credit,  substantially  true  at  the  time 
it  was  made,  a  charge  of  obtaining  goods  on  false  pretenses  could  not 
be  sustained ;  Washington  Central  Imp.  Co.  v.  Newlands,  11  Wash.  214, 
39  Pac.  367,  holding  that  a  false  statement  by  vendor  of  his  intention 
to  build  a  hotel  on  adjoining  land  no  ground  for  rescinding  contract 
for  sale  of  other  land;  Grim  v.  Byrd,  32  Gratt.  302,  rescinding  contract 
for  sale  of  real  estate  for  false  representations  by  purchaser  as  to  value 
of  certain  shares  constituting  the  purchase  consideration  and  solvency 
of  the  company ;  Lake  v.  Tyree,  90  Va.  724,  19  S.  E.  789,  refusing  to 
cancel  contract  for  purchase  of  building  lots,  when  purchaser,  being 
in  the  locality,  did  not  inspect  them,  but  relied  on  statement  made  in 
good  faith  by  an  agent  who  had  not  seen  the  land ;  Ludington  v.  Renick, 
7  W.  Va.  282,  refusing  to  rescind  contract  for  sale  of  land  where  the 
purchaser  had  investigated  the  amount  of  claims  against  the  estate  sold 
and  acted  on  the  information;  Prince  v.  Overholser,  75  Wis.  650,  44 
N.  W.  776,  holding  that  a  verbal  representation  by  vendor  that  a  bounty 
land  warrant  would  locate  homestead  land  would  not  justify  rescission 
of  contract  when  purchaser  had  examined  the  warrant  before  buying; 
Farr  v.  Peterson,  91  Wis.  187,  64  N.  W.  864,  refusing  to  cancel  contract 
for  purchase  of  land  which  purchaser  had  previously  visited  and  ex- 
amined with  a  view  to  purchase. 

Distinguished  in  Mather  v.  Barnes,  146  Fed.  1004,  where  purchasers 
of  coal  land  who  sent  experts  into  field  to  examine  same  were  deceived 
by  acts  of  agent  of  seller,  sale  set  aside;  Kell  v.  Trenchard,  142  Fed. 
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23,  73  C.  C.  A.  202,  where  land  and  standing  timber  estimated  at  not 
less  than  thirty-five  million  feet  sold,  and  buyer's  agent  deceived  by 
seller's  agent  as  to  quantity  by  false  representations  as  to  boundaries, 
principal  was  liable  for  fraud  of  agent;  Kingston  v.  L.  P.  &  I.  A.  Smith 
Co.,  114  Fed.  296,  52  C.  C.  A.  206,  holding  party  contracting  to  dredge 
harbor  being  at  distance  therefrom  relieved  from  contract,  relying  upon 
party's  representation;  Marietta  Fertilizer  Co.  v.  Beckwith,  4  Ga.  App. 
249,  61  S.  E.  151,  holding  where  party  to  contract  knew  other  was  under 
mistake  as  to  material  fact  and  added  color  to  delusion,  he  was  guilty 
of  fraud  amounting  to  express  misrepresentation  warranting  rescission; 
White  Sewing  Maeh.  Co.  v.  Bullock,  161  N.  C.  11,  76  S.  E.  638,  holding 
whether  buyer  alleging  false  representations  of  seller  exercised  due 
diligence  to  examine  property  was  for  jury ;  Putney  v.  Schmidt,  16  N.  M. 
406,  120  Pac.  721,  holding  control  of  suretyship  void  when  procured  by 
failure  to  disclose  risks;  Davis  v.  Moore,  46  Or.  155,  79  Pac.  416,  where 
one  employed  to  select  land  for  homestead  selected  piece  which  plaintiff 
could  not  secure  on  account  of  mining  claims,  he  cannot  defend  on 
ground  that  plaintiff  saw  evidence  of  mines  on  ground,  where  defendant 
represented  they  had  been  abandoned ;  Samson  v.  Beale,  27  Wash.  566, 
68  Pac.  183,  holding  defendant  liable  for  false  representations  made  by 
agent  selling  real  estate;  Leicester  Piano  Co.  v.  Front  Royal  etc.  Imp. 
Co.,  55  Fed.  195,  5  C.  C.  A.  60,  where  the  purchaser's  agent  was  only 
on  the  property  for  a  few  minutes  and  for  another  purpose  and  made 
no  investigation  of  financial  condition  of  vendor,  holding  the  purchaser 
was  not  estopped  from  alleging  misrepresentation  as  to  indebtedness; 
Whiting  v.  Price,  172  Mass.  241,  70  Am.  St.  Rep.  264,  51  N.  E.  1084, 
holding  that  a  purchaser  of  a  bond  purporting  to  be  secured  by  a  first 
mortgage  of  all  the  property  of  a  company  entitled  to  recover  for  false 
representation  by  vendor  that  it  was  secured  by  a  mortgage  of  real 
estate  of  great  value  when  the  company  did  not  own  any  real  estate; 
Smith  v.  Griswold,  6  Or.  447,  setting  aside  a  sale  of  claims  against  the 
government  for  false  representation,  the  subject  of  the  sale  not  being 
open  to  inspection  of  both  parties. 

Fraud  as  to  quantity  in  sale  of  realty.    Note,  2  Am.  Dec.  81. 

Carelessness  aa  bar  to  relief.     Note,  32  Am.  St.  Rep.  384,  385. 

Deceit — False  statement  as  to  value  of  property.  Note,  15  Km. 
Rep.  366. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis 
for  charge  of  fraud.     Note,  37  L.  R.  A.  698. 

Miscellaneous.    Cited  in  Morris  v.  Courtney,  120  Cal.  66,  62  Pac.  130. 
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13  Wall  386-389,  20  L.  Ed.  564,  ALEXANDER  v.  ROULET. 

Power  of  prefects  of  California  to  grant  pueblo  lands  within  their 
Jurisdiction,  ceased  on  acquisition  of  country  by  United  States. 

Distinguished  in  Scott  v.  Dyer,  54  Cal.  434,  sustaining  a  grant  in 
the  pueblo  of  San  Francisco,  made  by  an  alcalde,  after  termination  of 
the  authority  of  Mexican  officials. 

13  Wall.  389-396,  20  L.  Ed.  505,  THE  SIEEN. 

Prize  money  is  not  allowed  where  enemy  vessels  are  captured  or  de- 
stroyed by  the  navy  with  the  co-operation  of  the  army. 

Approved  in  The  Manila  Prize  Cases,  188  U.  S.  272,  47  L.  Ed.  472, 
23  Sup.  Ct.  422,  holding  money  value  of  vessels  lying  in  shallow  water 
as  result  of  naval  engagement,  afterward  raised  by  government,  stands 
in  place  of  prize;  dissenting  opinion  in  Dewey  v.  United  States,  178 
U.  S.  523,  44  L.  Ed.  1175,  20  Sup.  Ct.  986,  majority  holding  that  enemies' 
land  batteries,  torpedoes  and  mines  should  be  considered  in  determining 
4 'inferior  naval  force";  Porter  v.  United  States,  106  U.  S.  611,  27 
L.  Ed.  287,  1  Sup.  Ct.  543,  denying  right  of  Admiral  Porter  to  prize 
money  for  vessels  of  Confederacy  destroyed  on  the  James  and  York 
Rivers,  Virginia;  The  Nuestra  Senora  de  Regla,  108  U.  S.  101,  27 
L.  Ed.  666,  2  Sup.  Ct.  292,  as  to  vessel  seized  unlawfully  as  prize  of 
war  by  order  of  general  in  command  of  army  in  Port  Royal,  afterward 
released. 

Distinguished  in  Dewey  v.  United  States,  178  U.  S.  515,  44  L.  Ed.  1172, 
20  Sup.  Ct.  983,  holding  in  action  for  bounty,  land  batteries,  mines,  and 
torpedoes  excluded  fr6m  consideration,  as  to  whether  Spanish  ships 
superior  to  American. 

Extinguishing  fire  on  vessel  as  salvage  service.    Note,  17  Ann.  Oas. 
912. 

No  one  can»have  any  interest  in  any  prize,  except  by  grant  or  permis- 
sion of  the  United  States. 

Approved  in  The  Manila  Prize  Cases,  188  U.  S.  258,  47  L.  Ed.  467, 
23  Sup.  Ct.  417,  holding  citizen's  right  to  demand  condemnation  of  cap- 
tured vessels  as  prizes  derived  from  congressional  acts;  United  States 
v.  Steever,  113  U.  S.  754,  28  L.  Ed.  1186,  5  Sup.  Ct.  769,  holding  that 
award  and  distribution  of  prize  money  is  only  made  according  to  the 
laws  in  force  and  the  facts  existing  at  the  time  of  the  capture. 

Insurable  interest  in  property.    Note,  IS  E.  R.  0.  218. 

English  maritime  lawB  including  law  of  prize  is  maritime  law  of  this 
country,  so  far  as  adapted  to  altered  circumstances. 

Approved  in  The  Gov.  Ames,  187  Fed.  45,  109  C.  C.  A.  94,  holding 
admiralty  decisions  of  higher  English  courts  are  given  high  considera- 
tion as  precedents  by  courts  of  United  States. 
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13  Wall.  397-413,  20  L.  Ed.  597,  TARBLE'S  CASE. 

Judicial  officer  of  a  State  has  no  Jurisdiction  to  issue  habeas  corpus 
for  discharge  of  person  held  under  authority  of  United  States  by  its  officer. 

Approved  in  Phelps  v.  Mutual  Reserve  etc.  Assn.,  112  Fed.  465,  50 
C.  C.  A.  339,  refusing  to  enjoin  receiver  appointed  by  State  court,  obtain- 
ing only  constructive  possession  of  property ;  Logan  v.  United  States,  144 
U.  S.  284,  36  L.  Ed.  436, 12  Sup.  Ct.  623,  holding  the  United  States  bound 
to  protect  from. assault,  prisoners  for  offense  against  laws  of  Congress; 
In  re  Robb,  9  Sawy.  582,  585,  587,  588,  19  Fed.  35,  37,  38,  39,  holding 
that  a  State  official  in  charge  of  a  fugitive  from  justice,  for  delivery  to 
another  State  is  pro  hac  vice  an  officer  of  the  United  States  (this  case 
was  overruled  by  Robb  v.  Connolly,  in  111  U.  S.  624,  28  L.  Ed.  542,  4 
Sup.  Ct.  544) ;  In  re  Neagk,  14  Sawy.  252,  5  L.  R.  A.  84,  39  Fed.  847, 
holding  that  United  States  courts  can  discharge  from  custody  an  officer 
of  the  United  States,  held  in  custody  under  State  process ;  In  re  Johnson, 
46  Fed.  480,  holding  that  when  a  prisoner,  under  order  of  Federal  court, 
is  released  by  order  of  State  court,  he  is  liable  to  rearrest;  In  re  Copen- 
haver,  118  Mo.  385,  40  Am.  St.  Rep.  385,  24  S.  W.  163,  refusing  to  dis- 
charge on  habeas  corpus,  county  justices  committed  for  refusing  obe- 
dience to  order  of  Circuit  Court,  directing  levy  of  a  tax;  United  States 
v.  Lee,  106  U.  S.  222,  27  L.  Ed.  182, 1  Sup.  Ct.  262,  and  Bradley  v.  Beetle, 
153  Mass.  156,  26  N.  E.  429,  both  arguendo. 

Distinguished  in  Robb  v.  Connolly,  111  U.  S.  633,  28  L.  Ed.  545,  4  Sup. 
Ct.  549,  holding  that  State  court  can  compel  production  of  an  alleged 
fugitive  from  justice  of  another  State,  held  for  conveyance  to  that  State; 
In  re  Mohr,  73  Ala.  509,  to  same  effect. 

Authority  of  State  court  on  habeas  corpus.  Note,  37  Am.  Dec.  200, 
202. 

Power  of  court  to  compel  production  of  children  and  other  persons. 
Note,  67  Am.  Dec.  103. 

Right  of  minor  unlawfully  enlisted  to  discharge  upon  habeas  corpus 
from  custody  of  court-martial  under  charge  of  desertion  or  fraud- 
ulent enlistment.    Note,  18  L.  R.  A.  (N.  S.)  957. 


No  State  can  authorise  its  judges  or  courts  to  exercise  judicial  power 
by  habeas  corpus  or  otherwise,  within  jurisdiction  of  another  and  independ- 
ent government. 

Approved  in  Coveli  v.  Heyman,  111  U.  S.  183,  28  L.  Ed.  393,  4  Sup. 
Ct.  359,  denying  authority  of  State  court  to  take  property  in  possession  of 
United  States  marshal,  under  execution  issued  by  Federal  court;  In  re 
Johnson,  167  U.  S.  125,  42  L.  Ed.  104,  17  Sup.  Ct.  737,  denying  writ  to 
prisoner  lawfully  held  under  sentence  of  death  by  marshal  of  district  of 
Indian  Territory;  Senior  v.  Pierce,  31  Fed.  629,  denying  power  of  Circuit 
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Court  to  disturb  the  possession  of  property  held  by  officer  of  State  court 
under  legal  process. 

National  and  State  governments  are  absolutely  independent,  except  that 
authority  of  United  States  is  supreme  when  any  conflict  arises  between  the 
two  governments,  until  judicial  decision  thereof  by  national  tribunals. 

Approved  in  Anderson  v.  Elliott,  101  Fed.  614,  41  C.  C.  A.  521,  hold- 
ing Federal  default  judgment,  awarding  land  to  plaintiff,  not  impeach- 
able in  State  court  on  ground  land  situated  in  State  where  boundary  line 
in  dispute;  Ex  parte  Royall,  117  U.  S.  250,  29  L.  Ed.  871,  6  Sup.  Ct.  739, 
affirming  power  of  Federal  court  to  discharge  one  in  custody  for  viola- 
tion of  Federal  Constitution,  and  also  held  under  State  process  for  viola- 
tion of  State  law;  In  re  Neagle,  14  Sawy.  246,  39  Fed.  843,  affirming 
power  of  Circuit  Court  on  habeas  corpus  to  discharge  government  offi- 
cial, held  for  murder,  under  State  process;  Case  of  the  Electoral  College, 
1  Hughes,  588,  Fed.  Cas.  4336,  holding  that  Federal  court  could  dis- 
charge members  of  the  electoral  college  imprisoned  for  contempt  by 
State  court  for  performance  of  duties  under  Federal  Constitution  and 
laws;  Friedman  v.  Israel,  26  Fed.  802,  affirming  power  of  Federal  court, 
after  removal,  to  order  marshal  to  take  property  held  by  attachment  by 
the  sheriff  and  hold  it  for  Federal  court. 

Constitutional  powers  of  national  government  include  power  to  pro- 
vide for  government  of  land  and  naval  forces;  its  control  is  plenary  and 
exclusive. 

Approved  in  Ex  parte  Frederick  Bright,  1  Utah,  155,  defining  power 
of  civil  authorities  over  soldiers  for  civil  offenses. 

Writ  should  be  refused  if  application  show  that  prisoner  is  confined 
under  authority  of  United  States,  by  its  officer;  otherwise  the  judge  or 
court  may  inquire  into  cause  of,  and  authority  for  imprisonment. 

Explained  in  Robb  v.  Connolly,  111  U.  S.  633,  28  L.  Ed.  545,  4  Sup. 
Ct.  549,  holding  State  courts  might  inquire,  by  habeas  corpus,  whether 
alleged  fugitive  from  justice  of  another  State,  held  by  a  State  officer 
for  conveyance  thither,  was  legally  detained. 

Federal  officer,  in  charge  of  prisoner,  must  make  proper  return  to  writ 
from  State  court,  as  to  cause  and  authority  for  imprisonment,  sufficient 
to  show  distinctly  that  imprisonment  is  under  authority  of  United  States, 
and  process  or  orders  under  which  prisoner  is  held  should  be  produced  with 
the  return. 

Distinguished  in  Robb  v.  Connolly,  111  U.  S.  629,  632,  28  L.  Ed.  543, 
544,  4  Sup.  Ct.  547,  548,  holding  State  official  having  custody  of  fugitive 
from  justice  of  another  State,  not  an  officer  of  United  States. 
vn— 43 
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When  return  to  writ  shows  prisoner  is  in  custody  of  Federal  officer, 
under  authority  of  United  States,  State  court  can  proceed  no  further. 

Distinguished  in  Robb  v.  Connolly,  111  U.  S.  634,  28  L.  Ed.  545,  4  Sup. 
Ct.  549,  State  court  may  inquire  into  detention  of  alleged  fugitive  from 
justice  of  another  State. 

Proceedings'  for  arrest  and  surrender  in  one  State  of  fugitives  from 
justice  in  another.    Note,  57  Am.  Dec.  394. 

Relief  by  party  convicted  of  contempt.    Note,  22  Am.  St.  Rep.  424. 

13  Wall.  413-418,  20  L.  Ed.  637,  KITCHEN  v.  BEDFORD. 

Under  a  trust  to  expend  certain  bonds  in  purchase  of  lands,  sale  of 
bonds  for  a  nominal  sum  is  fraudulent  breach  of  trust;  buyer  and  subbuyer 
are  particepes  criminis  and  bound  to  redeliver  bonds  to  the  settler  on  de- 
mand. 

Distinguished  in  Smith  v.  American  Nat.  Bank,  89  Fed.  841,  32  C.  C.  A. 
368,  showing  that  whenever  an  action  at  law  for  breach  of  trust  had  been 
sustained,  the  third  party  had  full  knowledge  of  the  trust;  Newsom  v. 
Board  of  Commrs.,  103  Ind.  530,  3  N.  E.  165,  holding  that  in  an  action 
to  recover  taxes  illegally  collected,  a  demand  is  not  necessary. 

Purchasers  of  trust  property,  with  knowledge  of  a  trust,  and  its  breach, 
are  bound  to  restore  it  on  demand,  or  are  liable  to  an  action  for  trover 
for  its  fair  value  at  time  of  demand. 

Approved  in  Kennedy  v.  Baker,  59  Tex.  156,  the  statute  of  limitations 
begins  to  run  from  the  time  of  conversion  by  trustee  in  breach  of  the 
trust. 


13  Wall.  418-132,  20  I*.  Ed.  655,  DAVENPORT  v.  LAMB. 

At  common  law,  patent  issued  to  deceased  person  passes  no  title;  the 
rule  would  apply  equally  to  grants  by  the  government,  but  for  the  act  of 
Congress  of  May  20,  1836. 

Approved  in  De  la  Vergne  Refrigerating  Mach.  Co.  v.  Featherstone, 
49  Fed.  917,  holding  the  grant  of  a  patent  for  an  invention  to  a  deceased 
inventor  is  void ;  Beley  v.  Naphtaly,  73  Fed.  127,  19  C.  C.  A.  392,  holding 
that  every  interest  in  land  is  assignable  or  descends  to  heirs,  unless  pro- 
hibited by  statute. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.     Note,  83 
Am.  Dec.  467,  468. 

Act  of  May  20,  1836,  as  to  patents  issued  in  names  of  deceased  persons, 
is  limited  by  similar  provisions  in  Oregon  donation  act;  such  patent  will 
inure  to  the  parties  named  in  that  act  only. 

Approved  in  Lamb  v.  Davenport,  18  Wall.  314,  21  L.  Ed.  762,  holding 
that  sales  of  settlers'  claims  in  Oregon,  prior  to  the  donation  act,  were, 


I 
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^ket  ween  the  contracting  parties,  valid;  Hutchinson  Investment  Co.  v. 

fta^roll,  152  U.  S.  70,  38  L.  Ed.  868,  14  Sup.  Ct.  505,  holding  that  in 
"^€3  -where  recognized,  illegitimate  children  are  capable  of  inheriting, 
w  a,jr-e  heirs  within  the  meaning  of  the  pre-emption  law  (Rev.  Stats., 
$%6&  >  ;  Semple  v.  Bank,  5  Sawy.  398,  Fed.  Cas.  12,660,  affirming  the 
title  uxi  der  the  act  of  one  of  the  claimants  in  principal  case;  Hershberger 
v-BI^-%^-ett,  55  Fed.  176,  holding  that  the  heirs  to  whom  a  patent  for  land 
index*     *the  donation  act  was  issued  took  as  purchasers,  not  by  descent. 

death  of  married  claimant  entitled  under  Oregon  donation  act, 

and  surviving  husband  or  wife  take  In  equal  shares,  children  of 

child  taking  per  stirpes. 

^*>!>x-oved  in  Cutting  v.  Cutting,  6  Sawy.  404,  6  Fed.  267,  holding  the 

_  ***    "children"  in  the  donation  act  included  grandchildren  per  stirpes; 

J^Vex-    v.  Tribou,  8  Sawy.  516,  522,  15  Fed.  29,  33,  following  principal 

B   *  ***   a  suit  for  partition  under  donation  act  in  same  estate ;  Traver  v. 

S*w^**>    8  Sawy.  539,  15  Fed.  190,  to  same  effect;  Proebstel  v.  Hogue,  8 

of  T?f~    597,  15  Fed.  586,  holding  that  as  to  a  donation  under  section  5 

p*t^    ^   Donation  Act  in  the  case  of  death  of  a  married  claimant  before 

*   ^nd  intestate,  the  share  passed  under  the  local  law  of  descents. 


tfta 


lot  to  I860,  title  to  all  land  in  Oregon  was  vested  in  United  States 
^frA  under  territorial  laws  settlers  had  only  possessory  right. 

approved  in  Malony  v.  Adsit,  175  U.  S.  289,  44  L.  Ed.  167,  20  Sup.  Ct. 
3.18,  holding  in  ejectment  to  recover  tract  of  land  in  Juneau,  plaintiff's 
allegation  of  nine  years'  prior  occupancy  and  possession  sufficient ;  Price 
v.  Brockway,  1  Alaska,  236,  one  who  erects  cabin  on  town  lot  in  Alaska 
and  acquires  undisputed  possession  and  occupancy  thereof, 'may  main- 
tain ejectment  against  one  who  ousts  him  therefrom ;  Shively  v.  Bowlby, 
152  U.  S.  51,  88  L.  Ed.  850, 14  Sup.  Ct.  567,  holding  that  a  donation  claim, 
under  act  of  1850,  bounded  by  the  Columbia  River,  did  not  include  lands 
below  high-water  mark. 

Covenant  to  convey,  if  covenantor  obtained  the  fee  for  the  govern- 
ment, is  limited  to  title  acquired  from  the  United  States. 

Approved  in  St.  Louis  Mining  Co.  v.  Montana  Min.  Co.,  171  U.  S.  657, 
43  L.  Ed.  822,  19  Sup.  Ct.  63,  holding  that  a  located  mining  claim  may 
be  sold  or  mortgaged  before  patent  issues. 

Whether,  under  Oregon  donation  act,  on  death  of  claimant  prior  to  pat- 
ent, title  vests  in  statutory  heirs  as  purchasers  or  as  of  inheritance,  not 
decided. 

Approved  in  Byerly  v.  Eadie,  95  Kan.  403,  148  Pac.  758,  holding 

s  where  patent  issued  to  heirs  of  deceased  land  was  no  part  of  his  estate, 

and  could  not  be  sold  by  probate  courts  to  pay  debts;  Quinn  v.yLadd, 
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37  Or.  272,  59  Pac.  460,  holding  under  donation  act,  claimant  dying, 
subsequent  issue  of  patent  conveys  title  to  heirs,  devisees  and  assignees; 
Lamb  v.  Davenport,  18  Wall.  316,  21  L.  Ed.  762,  arguendo. 

Miscellaneous.  Cited  in  Doran  v.  Kennedy,  122  Minn.  6,  141  N.  W. 
852,  to  point' that  after  final  proof  by  one  entitled  to  patent  land  was 
subject  to  local  taxation;  Balch  v.  Arnold,  9  Wyo.  33,  59  Pac.  437, 
rejecting  exception  in  covenant  of  warranty  "saving  and  excepting  to 
United  States'^  as  unintelligible. 

13  Wall.   432-433,   20  L.  Ed.  514,   WEST  TENNESSEE  BANK  ▼.   CITI- 
ZENS' BANK  OF  LOUISIANA. 

Statft  courts  cannot  entertain  an  action  baaed  upon  transactions  In 
unlawful  currency. 

Approved  in  Stevenson  v.  Williams,  19  Wall.  577,  22  L.  Ed.  164, 
holding  that  contracts  for  a  loan  of  Confederate  money  were  invalid. 

Decision  of  State  court,  based  on  rules  of  jurisprudence  not  connected 
with  Constitution  of  State,  is  not  reviewable  by  Supreme  Court  on  writ 
of  error  under  section  25  of  Judiciary  Act. 

Approved  in  Stevenson  v.  Williams,  19  Wall.  577,  22  L.  Ed.  164, 
denying  power  to  review  judgment  of  State  court  annulling  a  judg- 
ment on  notes  given  for  a  loan  in  Confederate  money;  Chicago  etc.  R. 
Co.  v.  Wiggins  Ferry  Co.,  119  U.  S.  624,  30  L.  Ed.  523,  7  Sup.  Ct.  402, 
dismissing  case  involving  the  faith  and  credit  given  to  acts  of  incor- 
poration construed  in  the  light  of  the  decisions  and  law  of  another 
State;  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  etc.  Co.,  123 
IT.  S.  33,  34,  36,  39,  31  L.  Ed.  613,  614,  615,  8  Sup.  Ct.  749,  751,  752, 
dismissing  writ  of  error  <in  suit  between  rival  water  companies  claiming 
monopoly  under  city  ordinance;  Kreiger  v.  Shelby  R.  Co.,  125  U.  S.  46, 
31  L.  Ed.  678,  8  Sup.  Ct.  756,  dismissing  writ  of  error  in  case  where 
State  Supreme  Court  had  construed  acts  of  its  own  legislature,  as  to 
effect  of  subsequent,  on  prior  legislation;  Winona  etc.  R.  Co.  v.  Plain- 
view,  143  U.  S.  393,  36  L.  Ed.  200,  12  Sup.  Ct.  538,  holding  the  Supreme 
Court  had  jurisdiction  only  when  the  State  court  had  given  effect  to  a 
legislative  enactment  which  impaired  the  obligation  of  a  prior  contract. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  57. 


13  Wall.  434-449,  20  L.  Ed.  659,  CLINTON  v.  ENGLEBBECHT. 

Defendant  does  not,  by  challenging  peremptorily  and  for  cause,  waive 
an  inherent  and  fatal  objection  to  entire  panel. 

Approved  in  Commonwealth  v.  Walsh,  124  Mass.  38,  holding  that  par- 
tiality or  misconduct  in  the  issue  and  transmission  of  the  venire  might 
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be  ground  for  challenge  to  the  array;  Dupont  v.  McAdow,  6  Mont.  230, 
9  Pac.  926,  defendant  not  compelled  to  select  a  jury  from  a  panel  of 
less    than  twenty-four  regular  jurors. 

Basis  of  organization  of  territorial  governments  is  to  leave  to  inhabi- 
tants all  powers  of  self-government  consistent  with  supremacy  and  super- 
Tision.  of  national  authority,  and  with  fundamental  principles  established 
by  Congress. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  365,  60  L.  Ed. 
S3S,  36  Sup.  Ct.  118,  holding  territorial  legislature  could  provide  for 
escheat  on  failure  of  heirs ;  Downes  v.  Bidwell,  182  U.  S.  267,  290,  293, 
45  I..  Ed..  1009,  1108,  1109,  21  Sup.  Ct.  779,  holding  power  of  Congress 
over  territories  without  limitation;  Young  v.  United  States,  176  Fed. 
615,  holding  where  action  brought  in  territorial  court  of  Oklahoma  and 
aPpeal  taken,  and  transferred  to  Federal  Circuit  Court  on  admission 
°*  State,  Circuit  Court  should  affirm  judgment  if  it  should  have  been 
arni*med  by  Supreme  Court  under  code  of  territory;  W.  C.  Peacock  Co. 
v*  ^ratt,- 121  Fed.  775,  58  C.  C?  A.  48,  refusing  to  enjoin  enforcement 
.  "^waiian  income  tax  on  ground  of  illegal  discrimination  exempting 
et     e**c*al  societies-,  schools,  etc.;  United  States  v.  North  Pac.  Wharves 


ft^  *       °-j  4  Alaska,  559,  560,  holding  where  grand  jury  investigates  local 


/*   i  *t  must  follow  Alaska  code,  but  must  follow  Federal  procedure 
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^^tigating  nonterritorial  crimes;  Green  v.  Richards,  3  Ariz.  231,  32 
^fc.  ^67,  holding  under  Comp.  Laws  Ariz.  1887,  §§  2547,  2555,  counsel 
^fefes  not  recoverable  as  damages  in  suit  on  injunction  bond;  United 
5tates  v*  Tenney,  2  Ariz.  41,  135,  8  Pac.  299,  11  Pac.  475,  holding  under 
Arizona  law  proof  of  marriage  by  contract  between  parties  without 
ceremony  will  sustain  charge  of  bigamy;  Carter  v.  United  States,  1 
Ind.  Ter.  347,  352,  37  S.  W.  205,  207,  holding  common  law  as  to  crimes 
come  into  effect  in  Indian  Territory  by  adoption  by  Congress  of  Mans- 
field's Digest  as  law  of  territory;  Territory  v.  Long  Bell  Lumber  Co., 
22  Okl.  898,  901,  99  Pac.  915,  916,  holding  legislative  power  of  territory 
included  right  to  enact  "anti  trust' '  laws;  Territory  v.  Scott,  3  Dak. 
400,  20  N.  W.  407,  upholding  power  to  change  the  location  of  the  seat 
of  government;  Territory  v.  O'Connor,  5  Dak.  404,  3  L  B,  A,  S58,  41 
N.  W.  749,  to  pass  local  option  law  of  1887;  Territory  v.  Cox,  6  Dak. 
507,  508,  upholding  power  of  Governor  to  remove  managing  officers 
of  a  public  institution  from  office  summarily;  United  States  v.  Ensign, 
2  Mont.  399,  upholding  the  territorial  code  of  civil  procedure  or  civil 
practice  act;  Baca  v.  Perez,  8  N.  M.  199,  42  Pac.  166,  upholding  power 
to  provide  for  the  employment  of  subordinate  officers  of  the  legislature 
and  their  charge  on  the  public  treasury ;  Whitmore  v.  Hardin,  3  Utah, 
130,  1  Pac.  467,  upholding  power  to  pass  act  of  March  6,  1852,  giving 
piobate  courts  jurisdiction  in  divorce  for  statutory  causes;  People  v. 
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Douglass,  5  Utah,  291,  14  Pac.  803,  upholding  power  to  pass  act  con- 
ferring jurisdiction  on  justices  of  the  peace  to  try  cases  of  battery  and 
other  misdemeanors  of  the  same  grade ;  United  States  v.  Jones,  5  Utah, 
553,  18  Pac.  234,  holding  that,  under  section  262  of  the  Criminal  Prac- 
tice Act,  two  defendants  charged  with  a  felony  under  United  States  law 
were  entitled  to  be  tried  separately;  Wagner  v.  Harris,  1  Wyo.  198, 
upholding  power  to  create  municipal  corporations;  dissenting  opinion  iii 
Coler  v.  Board  of  Commrs.  of  Santa  Fe  County,  8  N.  M.  166,  27  Pac. 
640,  majority  holding  the  territorial  legislature  had  power  to  authorize 
issue  of  railroad  aid  bonds  by  counties;  dissenting  opinion  in  Lincoln- 
Lucky  etc.  Mining  Co.  v.  District  Court,  7  N.  M.  516,  38  Pac.  590,  major- 
ity holding  that  the  Supreme  Court  of  the  territory  can  issue  writs  of 
prohibition  to  the  District  Courts  of  the  territory ;  dissenting  opinion  in 
Guild  v.  First  Nat.  Bank,  4  S.  D.  582,  57  N.  W.  504,  majority  sustaining 
law  of  1881,  providing  for  a  different  rate  of  interest  in  certain  coun- 
ties ;  dissenting  opinion  in  Mackey  v.  Enzensperger,  11  Utah,  159,  39 
Pac.  542,  majority  holding  that,  under  territorial  act  of  March  10, 
1892;  a  verdict  concurred  in  by  less  than  twelve  jurors  would  support 
a  judgment. 

Whole  matter   of  selecting,   Impaneling  and  summoning   jurors  Is  left 
to  territorial  legislature. 

Approved  in  Summers  v.  United  States,  231  U.  S.  102,  58  L.  Ed.  140, 
34  Sup.  Ct.  38,  holding  provisions  of  Alaska  Code  of  Criminal  Pro- 
cedure controlled  indictments  whether  offense  was  defined  in  code  or 
not;  Ex  parte  Moran,  144  Fed.  604,  75  C.  C.  A.  396,  selection  of  grand 
jurors  in  way  not  authorized  by  territorial  statute  does  not  entitle  pris- 
oner to  discharge  on  habeas  corpus;  Cheyney  v.  Smith,  3  Ariz.  145,  23 
Pae.  681,  holding  under  U.  S.  Rev.  Stats.,  §  1852,  limiting  territorial 
legislative  sessions  to  sixty  days  meant  sixty  legislative  working  days; 
Allen  v.  Reed,  10  Okl.  Ill,  60  Pac.  784,  holding  void  election  law  pro- 
viding for  change  in  location  of  county  seat;  Cullins  v.  Overton,  7  Okl. 
485,  54  Pac.  706,  under  act  of  Congress  (29  Stat.  113),  appellate  court 
may  determine  cause  pending  therein  on  appeal  from  Greer  County 
Court  taken  prior  to  March  16, 1896,  but  not  decided  till  after  that  date ; 
Territory  v.  Stroud,  6  Okl.  114,  50  Pac.  267,  upholding  act  providing 
for  prosecution  of  misdemeanors  by  information  without  preliminary 
examination ;  Ex  parte  Hally,  1  Okl.  16,  25  Pac.  515,  under  Organic  Act, 
§  10,  United  States  commissioner  may  commit  one  charged  with  assault 
to  custody  of  United  States  marshal;  dissenting  opinion  in  Allen  v. 
Reed,  10  Okl.  130,  152,  63  Pac.  869,  876,  majority  holding  void  election 
law  providing  for  change  in  location  of  county  seat;  Havill  v.  United 
States,  5  Okl.  Cr.  344,  115  Pac.  123,  arguendo.;  Reynolds  v.  United 
States,  98  U.  S.  154,  25  L.  Ed.  246,  that  a  Utah  grand  jury  is  sufficient 
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when  composed  of  the  number  prescribed  by  territorial  statute;  Miles 
v.  United  States,  103  U.  S.  310,  26  L.  Ed.  488,  sustaining  a  trial  of  a 
challenge  to  a  juror  for  actual  bias,  as  prescribed  by  territorial  law  of 
Utah;  Thiede  v.  Utah  Territory,  159  U.  S.  515,  40  L.  Ed.  241,  16  Sup. 
Ct.  64,  holding  a  criminal  defendant  in  Utah  Territory  not  entitled  to  be 
furnished  with  a  list  of  witnesses;  United  States  v.  Collins,  1  Woods, 
515,  522,  Fed.  Cas.  14,837,  holding  the  act  of  1872  (17  Stat.  19)  has  no 
reference  to  the  selection  of  jurors  for  United  States  courts;  United 
States  v.  Antz,  4  Woods,  180,  16  Fed.  124,  holding  that,  in  the  absence 
of  a  statutory  provision,  courts  cannot  dispense  with  a  venire  for  the 
summoning  of  a  grand  jury;  Beery  v.  Unite*  States,  2  Colo.  197,  198, 
200,  201,  holding  that,  in  the  absence  of  special  legislation,  a  jury  in 
the  territorial  court,  in  a  case  arising  under  the  Constitution  and  laws 
of  the  United  States,  may  be  summoned  under  an  open  venire  directed 
to  the  marshal ;  Territory  v.  Scott,  3  Dak.  410,  20  N.  W.  412,  affirming 
the  power  of  the  territorial  legislature  to  fix  and  change  the  location  of 
the  seat  of  government;  United  States  v.  Hailey,  2  Idaho,  30,  3  Pac.  264, 
holding  that,  in  cases  in  the  Federal  courts,  the  practice  is  in  all  cases 
regulated  by  the  laws  in  force  in  the  State  or  territory;  Commonwealth 
v.  Brown,  121  Mass.  78,  holding  that  the  provisions  of  General  Statutes, 
chapter  132,  as  to  the  drawing  and  selecting  of  jurors,  are  constitu- 
tional; United  States  v.  Reynolds,  1  Utah,  228,  quashing  indictment  for 
polygamy  found  by  grand  jury  of  twenty-three,  as  not  contemplated  by 
the  territorial  statute ;  United  States  v.  Miles,  2  Utah,  23,  holding  that, 
in  the  selection  of  jurors,  the  territorial  statutes  control  when  not  in 
conflict  with  United  States  law,  and  triers  were  properly  appointed; 
People  v.  Ritchie,  12  Utah,  195,  42  Pac.  213,  holding  that  section  3400, 
subdivision  2,  of  2  Compiled  Laws  of  1888,  as  to  impeachment  of  ver- 
dicts, was  binding  on  the  territorial  courts;  Nickels  v.  Griffin,  1  Wash. 
Ter.  387,  an  admiralty  case  must  come  before  the  Supreme  Court  on 
appeal  in  the  same  manner  as  a  suit  in  equity;  France  v.  Connor,  3 
Wyo.  463,  27  Pac.  575,  holding  that  by  the  territorial  laws,  dower  had 
been  abolished  in  Wyoming;  dissenting  opinion  in  Reis  v.  Lawrence,  63 
Cal.  139,  majority  not  deciding,  but  assuming,  invalidity  of  a  decree  of 
divorce  made  by  the  probate  court  of  Utah  Territory  of  a  citizen  of 
California;  dissenting  opinion  in  Palmer  v.  Cowdrey,  2  Colo.  5,  major- 
ity holding  that  the  jurisdiction  and  practice  of  the  courts  of  the  terri- 
tory, both  in  chancery  as  well  as  in  law,  may  be  defined  and  regulated 
by  the  legislative   assembly;   dissenting  opinion   in   Beery  v.   United 
States,  2  Colo.  209,  in  general  discussion  of  the  regulation  of  practice  in 
territorial   courts;   dissenting  opinion   in   Mackey   v.   Enzensperger,   11 
Utah,  173,  39  Pac.  547,  majority  holding  that,  under  territorial  act  of 
1892,  verdict  concurred  in  by  less  than  twelve  jurors  would  support  a 
judgment. 
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Distinguished  in  Page  v.  Burns  tine,  102  U.  S.  668,  26  L.  Ed.  270, 
holding  that  Revised  Statutes,  section  858,  applies  both  to  courts  of  the 
District  of  Columbia  and  Federal,  Circuit  and  District  Courts;  United 
States  v.  Gardner,  25  Fed.  Cas.  1254,  1257,  holding  that  the  designa- 
tion and  selection  of  jurors  for  Federal  courts  is  to  be  made  by  Federal 
not  State  officers;  United  States  v.  Mays,  1  Idaho,  766,  holding  that  in 
Idaho  the  courts  may,  by  general  rules,  prescribe  method  to  be  pursued 
by  the  District  Court  while  sitting  for  the  trial  of  offenses  against  laws 
of  United  States;  United  States  v.  Kuntze,  2  Idaho,  450,  21  Pac.  408, 
holding  that  it  is  proper  to  issue  an  open  venire  to  the  marshal  of  the 
United  States  when  Unitjjd  States  are  parties  to  case. 

Regulations  of  Judiciary  act  of  1766,  In  regard  to  selection  of  Jurors, 
have  no  reference  to  territories. 

Approved  in  In  re  Osterhaus,  18  Fed.  Cas.  895,  the  principal  case  is 
limited  to  holding  that  territorial  courts  are  not  affected  by  laws  relat- 
ing solely  to  Federal  courts ;  Lynch  v.  Grayson,  7  N.  M.  41,  32  Pac. 
154,  holding  that  on  appeal  of  a  cause,  tried  by  the  court  without  a 
jury,  the  court  would  deal  with  the  questions  in  the  same  manner  and 
to  same  extent  as  if  it  had  been  tried  by  a  jury. 

When  for  twelve  Tears  Congress  has  taken  no  action  on  a  territorial 
law,  it  Is  a  reasonable  inference  that  It  has  approved  the  law. 

Approved  in  Board  of  Trustees  of  Whitman  College  v.  Berryman,  156 
Fed.  122,  holding  where  Congress  had  not  disapproved  legislative  act 
of  territory  for  many  years  it  would  he  deemed  approved;  Sawyer  v.  El 
Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  Ill,  108  S.  W.  721,  holding  territorial 
statute  at  variance  with  power  conferred  deemed  approved  when  not 
disapproved  by  Congress  for  many  years  after  reported;  Camou  v. 
United  States,  171  U.  S.  287,  43  L.  Ed.  167,  18  Sup.  Ct.  859,  holding 
that  sales  of  vacant  public  lands  made  by  state  of  Sonora,  under  the 
Mexican  government,  must  be  considered  as  grants  to  be  recognized 
under  the  treaty  of  1853 ;  Farris  v.  Vannier,  6  Dak.  207,  3  L.  E.  A.  722, 
42  N.  W.  41,  as  to  territorial  law  of  1877  providing  exemptions  of 
certain  property  from  taxation;  Territory  v.  Cox,  6  Dak.  525,  as  to  law 
of  1877,  giving  the  Governor  power  to  fill  all  vacancies  occurring  in 
territorial  offices;  O'Donnell  v.  Glenn,  8  Mont.  257,  19  Pac.  305,  as  to 
territorial  system  of  laws  regulating  the  manner  of  locating  and  record- 
ing mining  claims,  so  far  as  not  in  conflict  with  United  States  law ; 
Baca  v.  Perez,  S  N.  M.  195,  42  Pac.  164,  the  employment  of  additional 
subordinate  officers,  provided  for  in  joint  resolution  No.  5,  approved 
January  24,  1895,  and  their  payment  out  of  the  territorial  treasury; 
Greeley  v.  Winsor,  1  S.  D.  630,  48  N.  W.  218,  ns  to  the  territorial 
statute  of  1887,  authorizing  an  independent  appeal  from  an  order  sua- 
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t*Uiingf  or  overruling  a  demurrer;  Guild  v.  First  Nat.  Bank,  4  S.  D. 

%  &T  N.  W.  505,  as  to  law  of  1881,  providing  for  a  different  rate  of 

%est  in  certain  counties;  Nixon  v.  Reid,  8  S.  D.  512,  32  L.  R.  A.  319, 

J7N*.     ^V.  59,  as  to  statute  of  1866  relating  to  the  granting  of  ferryi 

Ves  ;    United  States  v.  McMillan,  10  Utah,  187,  37  Pac.  264,  as  to 

^ri  to  rial  act  of  February  20,  1874,  prescribing  the  fees  of  clerks  of 

^strict  Courts;  State  v.  Norman,  16  Utah,  462,  52  Pac.  988,  as  to  sec- 

^ti  3    of  chapter  7,  Laws  of  1892,  respecting  adultery  and  its  punish- 

fcsut ;   France  v.  Connor,  3  Wyo.  461,  27  Pac.  575,  holding  that  section 

*■*  of   the  Edmunds-Tucker  act  of  Congress,  on  the  subject  of  dower, 

elated  solely  to  Utah  Territory,  and  that  by  the  Wyoming  statute 

uower  had  been  abolished  in  that  territory. 

Bistinguished  in  Roach  v.  Van  Riswick,  McAr.  &  M.  (D.  C.)  183, 
holding  legislative  act  of  District  of  Columbia  making  judgments  liens 
on  equitable  interests  in  realty  was  void  for  want  of  power  to  enact; 
People  v.  Clayton,  4  Utah,  432,  11  Pac.  210,  denying  approval  by  im- 
-  plication  of  act  of  1878,  providing  for  the  election  of  a  territorial  treas- 
urer and  auditor,  same  being  in  conflict  with  the  organic  law  and 
Revised  Statutes,  section  1857. 

Making  of  jury  lists  by  County  Court  in  Territory  of  Utah  is  not  a 
judicial  act;  its  members  act  as  a  board  not  as  a  judicial  body. 

Cited  in  dissenting  opinion  in  United  States  v.  Jones,  5  Utah,  561, 
564,  18  Pac.  238,  240,  arguendo. 

Fact  that  territorial  Supreme  Court  judges  are  appointed  by  President 
does  not  make  their  courts,  courts  of  United  States;  there  is  no  District 
Court  of  United  States,  in  sense  of  Constitution,  In  a  territory. 

Approved  in  Summers  v.  United  States,  202  Fed.  461,  462.  120 
C.  C.  A.  563,  holding  provisions  of  Alaska  Criminal  Code  relative  to 
indictments  not  applicable  to  indictment  changing  crime  not  defined  by 
code ;  Cochran  v.  United  States,  147  Fed.  207,  77  C.  C.  A.  432,  on  trial 
in  territorial  court  of  offense  against  United  States,  questions  relating 
to  severance  and  number  of  peremptory  challenges  are  determined  by 
territorial  laws;  Ex  parte  Moran,  144  Fed.  598,  75  C.  C.  A.  396,  Cir- 
cuit Court  of  Appeals  may  issue  habeas  corpus  to  inquire  into  power 
of  Oklahoma  court  to  imprison  one  convicted  of  capital  crime ;  Wallace 
v.  Adams,  143  Fed.  725,  74  C.  C.  A.  540,  United  States  courts  in 
Indian  Territory  have  equitable  jurisdiction  to  charge  title  to  land  evi- 
denced by  Dawes  Commission  certificate  of  allotment  with  trust  in 
favor  of  rightful  claimant;  Corbus  v.  Leonhardt,  114  Fed.  12,  51 
C.  C.  A.  636,  holding  under  Oregon  laws  in  force  in  Alaska  parties  not 
restricted  from  testifying  as  to  transactions  with  decedents;  Jackson  v. 
United  States,  102  Fed.  479,  42  C.  C.  A.  452,  holding,  entitling  indict- 
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merit  "in  the  District  Court  of  the  United  States  for  District  of 
Alaska,"  though  inaccurate,  merely  clerical  error;  Green  v.  Richards, 
3  Ariz.  231,  32  Pac.  267,  268,  holding  under  Comp.  Laws  Ariz.  1887, 
§§2547,  2555,  counsel  fees  not  recoverable  as  damages  in  suit  on  in- 
junction bond;  Higgins  v.  Brown,  20  Okl.  396,  1  Okl.  Cr.  72,  194  Pac. 
719,  holding  indictment  for  murder  committed  within  jurisdiction  of 
United  States  court  for  Indian  Territory  and  pending  in  said  court  at 
time  of  admission  of  State  was  cognizable  in  District  Court  of  State  as 
its  successor;  Welty  v.  United  States,  14  Okl.  15,  16,  76  Pac.  123,  in 
criminal  prosecution  in  territorial  court  sitting  with  powers  of  Federal 
court,  territorial  procedure  governs ;  Fuller  v.  Johnson,  8  Okl.  605,  58 
Pac.  747,  United  States  court  of  Iudian  Territory  is  not  "United  States 
court"  within  Okl.  Stats.  1890,  p.  930,  §  2,  relating  to  limitation  of 
actions;  Ex  parte  Murphy,  1  Okl.  290,  29  Pac.  653,  bail  pending  appeal 
in  criminal  case  on  Federal  side  of  territorial  court  is  allowed  as  pro- 
vided by  territorial  statute;  Good  v.  Martin,  95  U.  S.  98,  24  L.  Ed.  341, 
holding  that  in  the  District  Court  of  Colorado  the  evidence  of  two  wit- 
nesses, who  had  an  interest  in  the  issue,  was  properly  excluded  under 
13  Stat.  351 ;  Reynolds  v.  United  States,  98  U.  S.  154,  35  L.  Ed.  246, 
holding  that  a  grand  jury  of  fifteen  in  territorial  District  Court  of  Utah 
was  sufficient  to  find  an  indictment;  McAllister  v.  United  States,  141 
U.  S.  182,  35  L.  Ed.  695,  11  Sup.  Ct.  952,  holding  that  the  words 
"judges  of  the  courts  of  the  United  States,"  In  Revised  Statutes,  sec- 
tion 1768,  does  not  apply  to  the  district  judge  of  the  District  of  Alaska; 
Steamer  Coquitlam  v.  United  States,  163  U.  S.  351,  41  L.  Ed.  186,  16 
Sup.  Ct.  1119,  holding  that  appeal  lay  from  the  District  Court  of  Alaska 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit;  United  States 
v.  McMillan,  165  U.  S.  510,  41  L.  Ed.  807,  17  Sup.  Ct.  3G8,  affirming 
the  rule  but  holding  that  by  the  act  of  1853,  Congress  had  extended  the 
provisions  of  the  fee  bill  to  the  territorial  courts;  United  States  v. 
Haskins,  3  Sawy.  271,  273",  Fed.  Cas.  15,322,  holding  that  for  the  trial 
of  crimes  against  the  United  States,  under  section  33  of  the  Judiciary 
Act,  the  territorial  courts  are  included  in  the  term  "Courts  of  the 
United  States";  Blackburn  v.  Wooding,  56  Fed.  547,  6  C.  C.  A.  6, 
holding  that  a  ease  originally  brought  in  territorial  court  by  a  citizen 
of  another  State  was  properly  removable  to  Federal  court  after  admis- 
sion of  Washington  as  State ;  In  re  Dana,  68  Fed.  901,  holding  that  an 
action  for  libel  cannot  be  removed  for  trial  to  the  District  of  Colum- 
bia nnder  the  Judiciary  Act,  section  33;  Beery  v.  United  States,  2 
Colo.  195,  holding  that  an  offense,  under  laws  of  the  United  States,-  com- 
mitted in  any  county  constituting  part  of  the  district  in  which  the 
one  of  the  territorial  courts  having  jurisdiction  in  such  cases  was  fixed, 
was  within  the  jurisdiction  of  that  court;  United  States  v.  Hailey,  2 
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Idaho,  29,  3  Pac.  244,  holding  section  955,  Revised  Statutes,  does  not 
apply  to  a  suit  in  District  Court  of  the  territory;  Manning  v.  French, 
149  Mass.  398,  4  L.  R.  A.  342,  21  N.  E.  946,  holding  that  the  court  of 
commissioners  of  Alabama  claims  had  power  to  admit  and  prevent  at- 
torneys from  practicing  before  it;  Territory  v.  Murray,  7  Mont.  259, 
15  Pac.  149,  holding  that  territorial  courts  have  no  power,  under  Re- 
vised Statutes,  section  725,  to  punish  for  contempt;  Walker  v.  New 
Mexico  etc.  R.  Co.,  7  N.  M.  288,  34  Pac.  43,  affirming  constitutionality 
of  act  of  1889,  sections  1  and  2,  authorizing  special  verdicts;' Braith- 
waite  v.  Jordan,  5  N.  D.  235,  31  L.  R.  A.  253,  65  N.  W.  714,  holding 
that  appeals  in  admiralty  cases  in  the  territorial  District  Court  are 
governed  by  the  old  rules  and  practices  in  admiralty;  Fuller  v.  John- 
son, 8  Old.  601,  58  Pac.  747,  holding  territorial  court  not  United  States 
court  within  Oklahoma  statute  of  limitations;  Nickels  v.  Griffin,  1 
Wash.  Ter.  380,  also  in  separate  concurring  opinion,  page  385,  holding 
that  appeals  in  admiralty  cases  must  be  brought  to  the  territorial  Su- 
preme Court  under  regulations  prescribed  by  the  territorial  legislature; 
McCann  v.  United  States,  2  Wyo.  282,  298,  holding  that  the  territorial 
court  had  no  jurisdiction  under  the  act  of  Congress  of  March  3,  1875, 
to  punish  larcenies  and  receivers  of  stolen  goods ;  Swan  v.  United  States, 
3  Wyo.  157,  9  Pac.  934,  holding  that  Revised  Statutes,  section  1014, 
does  not  apply  to  the  taking  of  bail  in  criminal  cases  for  violation  of 
laws  of  Congress  in  territories ;  In  re  Murphy,  5  Wyo.  304,  40  Pac.  399, 
holding  that  the  territorial  courts  had  no  jurisdiction  of  crimes  against 
the  Federal  government. 

Qualified  in  Lincoln-Lucky  Mining  Co.  v.  District  Court,  7  N.  M.  503, 
38  Pac.  585,  holding  that  the  territorial  courts,  when  engaged  in  United 
States  business,  were  United  States  courts. 

Distinguished  in  Billingsley  v.  United  States,  178  Fed.  656,  101 
C.  C.  A. -465,  holding  indictments  returned  by  territorial  court  for  Okla- 
homa not  void  for  reciting  that  they  were  found  by  grand  jurors  of 
United  States ;  In  re  Osterhaus,  18  Fed.  Cas.  895,  holding  that  territorial 
courts  are  Federal  courts  for  the  purposes  of  the  act  of  1864  (13  Stat. 
74)  relating  to  punishments  for  counterfeiting  coin. 

Attorney  and  marshal  appointed  under  organic  law  of  a  territory  may 
properly  be  called  United  States  officers,  but  the  making  up  of  jury  lists 
and  designation  of  Jurors  are  subject  to  regulation  of  territorial  law. 

Approved  in  Hussey  v.  Smith,  99  U.  S.  24,  25  L.  Ed.  315,  but  sustaining 
acts  of  United  States  marshal  as  officer  de  facto,  in  serving  process  in  a 
foreclosure  suit,  making  sale,  and  executing  deed  to*  the  purchaser  before 
the  decision  of  the  principal  case;  Black  v.  Clendenin,  3  Mont.  47,  hold- 
ing the  United  States  marshal  was  not  entitled  to  serve  the  processes 
issuing  from  the  local  courts. 
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Miscellaneous.  Cited  in  In  re  Rochester  Sanitarium  &  Baths  Co., 
222  Fed.  28,  137  C.  C.  A.  560,  to  point  that  law  gives  effect  to  acta  of 
officers  de  facto;  Levin  v.  United  States,  128  Fed.  830,  63  C.  C.  A.  476, 
holding  St.  Louis  Court  of  Appeals  has  common-law  jurisdiction  and 
power  to  admit  qualified  aliens  to  citizenship;  United  States  v.  Fisher, 
109  U.  S.  145,  27  L.  Ed.  886,  3  Sup.  Ct.  155;  Maynard  v.  Hill,  125  U.  S. 
204,  31  L.  Ed.  656,  8  Sup.  Ct.  726;  Beery  v.  United  States,  2  Colo.  ISO; 
Palmer  v.  Cowdrey,  2  Colo.  3. 

13  Wall.  449-463,  20  L.  Ed.  602,  UNITED  STATES  v.  VKHL. 

Mexican  departmental  assemblies  being  without  power  to  dispose  of 
public  domain,  except  for  cultivation  or  settlement,  grant  In  New  Mexico, 
in  consideration  of  constructing  two  wells  and  factories,  was  void. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  112,  45  L.  Ed.  774, 
21  Sup.  Ct.  568,  denying  validity  of  grant,  court  finding  nothing  in 
Mexican  land  laws  authorizing  delegation  of  power  to  governors;  Chavez 
v.  United  States,  175  U.  S.  556,  557,  44  L,  Ed.  271,  20  Sup.  Ct.  203, 
holding  grant  by  Departmental  Assembly  territorial  deputation,  Gov- 
ernor presiding,  invalid;  Hays  v.  United  States,  175  U.  S.  257,  44  L.  Ed. 
154,  20  Sup.  Ct.  83,  holding  grant  of  alcalde  inconsistent  on  face  with 
grant  by  Governor,  invalid;  Hayes  v.  United  States,  170  U.  S.  649, 
42  L.  Ed.  1179,  18  Sup.  Ct.  740,  holding  as  invalid  a  grant  to  Hayes  in 
county  of  Socorro,  New  Mexico,  made  by  the  territorial  deputation  in 
1825,  for  similar  reasons ;  County  Commrs.  v.  Central  Colorado  Impt.  Co., 
2  Colo.  634,  holding  that  a  Mexican  grant,  which  would  have  been  void 
because  made  in  excess  of  the  quantity  authorized  by  the  Mexican  law, 
had  become  valid  to  the  extent  so  authorized  by  a  subsequent  confirma- 
tion of  Congress ;  Emeric  v.  Alvarado,  64  Cal.  556,  2  Pac.  432,  arguendo. 

* 

13  Wall.  453-466,  20  L.  Ed.  515,  TTJCKEB  V.  SPAI-DINQ. 

In  action  at  law  for  damages  for  infringement,  It  Is  for  jury  to  deter- 
mine diversity  or  Identity  in  principle  of  parents,  although  principles  by 
which  question  must  be  decided  are  mainly  propositions  of  law. 

Approved  in  Heide  v.  Panouliaa,  188  Fed.  920,  110  C.  C.  A.  656,  up- 
holding verdict  of  jury  in  action  at  law  for  infringement;  Royer  v. 
Schultz  Belting  Co.,  135  U.  S.  325,  34  L.  Ed.  218,  10  Sup.  Ct.  835,  holding 
the  question  of  infringement  should  have  been  left  to  jury  in  action  at  law 
for  damages;  Coupe  v.  Royer,  155  U.  S.  578,  39  L.  Ed.  268,  15  Sup.  Ct. 
204,  to  same  effect,  as  to  an  action  at  law  for  infringement  of  an  in- 
vention for  treating  hides ;  Wilgus  v.  Germain,  72  Fed.  777,  19  C.  C.  A. 
188,  holding  in  action  at  law  for  infringement  of  patent  for  lawn  sprink- 
lers, the  questions  of  identity'  and  difference  were  properly  submitted 
to  the  jury;  Newton  Mfg.  Co.  v.  Wilgus,  90  Fed.  485,  as  to  conclusive- 
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of  judgment  in  an  action  at  law  for  infringement ;  Overweight 

-frerbalance  Elevator  Co.  v.  Improved  Order  Red  Men's  Hall  Assn., 

«d.  158,  36  C.  C.  A.  125,  holding,  in  an  action  for  infringing  an 

tor  patent,  that  where  a  specific  element  is  not  claimed  as  a  device 

If,  it  is  in  effect  admitted  as  not  the  invention  of  the  patentee. 

machine  will  actually  do  more  than  inventor  claims,  and  its  struc- 
nd  action  would  suggest  to  an  ordinary  skillful  mechanic  the  double 
e  adaptation  is  not  a  new  invention  or  patentable, 
roved  in  Fellows  v.  Borden's  Condensed  Milk  Co.,  180  Fed.  434, 
patent  void  for  lack  of  invention,  as  mere  adaptation  of  me- 
s's  art;  Standard  Caster  etc.  Co.  v.  Caster  Socket  Co.,  113  Fed. 
1  C.  C.  A.  109,  holding  transfer  of  device  from  one  art  to  another 
arming   same   function   without    change   in    form   not   patentable; 
v.  Chicago,  104  U.  S.  550,  26  L.  Ed.  817,  as  to  a  prior  invention  of 
csn  pavement ;  Fond  du  Lac  Co.  v.  May,  137  U.  S.  406,  34  L.  Ed.  718, 
urp.  Ct.  102,  denying  validity  of  a  patent  for  improvement  in  con- 
s£x-x»<*t;ion  of  prisons,  being  merely  an  adaptation  of  old  mechanism;  Yale 
Mfg.  Co.  v.  Norwich  Nat.  Bank,  19  Blatchf .  130,  6  Fed.  385,  affirm- 
**    patent  for  a  safe-locking  device,  where  a  new  result  was  produced 
"fcliere  was  invention  in  the  combination;  Leonard  v.  Lovell,  29  Fed. 
Holding  a  refrigerator  patent  void  for  want  of  novelty;  Rapid  Ser- 
Store  R.  Co.  v.  Taylor,  43  Fed.  253,  sustaining  a  patent  for  a  cash 
parcel  carrier,  with  a  spring  starter,  as  not  anticipated  by  prior 
^^^**sn  patents  for  atmospheric  railways  nor  by  loom  patents;  Appleton 
-    Co.  v.  Star  Mfg.  Co.,  60  Fed.  415,  9  C.  C.  A.  42,  holding  a  patent 
reducer  and  separator,  patented  as  a  process,  void  for  want  of 
y ;  Gait  v.  Parlin  &  Orendorf  Co.,  60  Fed.  422,  9  C.  C.  A.  49,  holding 
nt  for  an  improvement  in  wheelbarrows,  void  for  want  of  novelty; 
&  Colton  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth  Co.,  67  Fed.  793, 
C  A.  646,  limiting  a  patent  for  improvement  in  weaving  wire  cloth 
>   new  combination  of  prior  means  to  the  new  purpose;  Griswold  v. 
^r,  68  Fed.  499, 15  C.  C.  A.  525,  holding  the  transfer  of  hinging  and 
devices  found  in  coffee-roasters  to  waffle-irons,  not  patentable; 
^^^J^^CV^n   Sweeper  Co.   v.  Bissell   Carpet   Sweeper  Co.,  72  Fed.   75,  19 
^s   C  A.  13,  disallowing  an  alleged  improvement  in  carpet-sweepers,  cou- 
nting merely  in  duplicating  part  of  the  mechanism;  Schreiber  &  Sons 
Co.  v.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67,  holding  patent  for  a  cask 
support,  void  for  want  of  invention;  Stearns  &  Co.  v.  Russell,  85  Fed. 
228,  29  C.  C.  A.  121,  holding  a  machine  for  pill  dipping,  not  patentable ; 
Union  Gas-Engine  Co.  v.  Doak,  88  Fed.  90,  holding  that  the  mere  change 
in  a  gas-igniting  device,  from  a  rotary  to  a  reciprocating  movement,  was 
not  a  patentable  novelty ;  Eachus  v.  Broomall,  115  U.  S.  436,  29  L.  Ed. 
422, 6  Sup.  Ct.  232,  arguendo. 
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Modified  in  Potts  v.  Creager,  155  U.  S.  607,  39  L.  Ed.  279,  15  Sup. 
Ct.  198,  holding  that  if  the  relations  be  remote,  and  use  of  old  device 
produce  a  new  result,  it  may  be  patentable. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  £.  R.  C.  157. 
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13  Wall.  456-465,  20  L.  Ed.  629,  BUTLER  ▼.  WATKINS. 

To  maintain  action  it  is  sufficient  to  show  that  defendant  was  gmTty 
of  deceit  with  design  to  deprive  plaintiff  of  some  profit  or  advantage,  and 
acquire  it  for  himself,  whenever  loss  or  damage  has  resulted. 

Approved  in  Rogers  v.  Virginia-Carolina  etc.  Co.,  149  Fed.  19,  78 
C.  C.  A.  615,  upholding  sufficiency  of  complaint  in  action  for  fraud  in 
inducing  contract  for  sale  of  options  for  purchase  of  phosphate  lands; 
Fottler  v.  Moseley,  179  Mass.  298,  299,  60  N.  E.  789,  holding  false 
representations  of  broker  inducing  stockholder  to  retain  share  of  stock 
at  a  loss  actionable;  Adams  v.  Gillig,  199  N.  T.  322,  20  Ann.  Cas.  910, 
32  L.  R.  A.  (N.  S.)  127,  92  N.  E.  673,  holding  where  sale  of  lot  was  pro- 
cured by  false  representation  that  purchaser  would  immediately  erect 
dwelling  thereon,  but  instead  he  erected  garage,  vendor  was  entitled  to 
rescind ;  Guild  v.  More,  32  N.  D.  453,  155  N.  W.  49,  holding  under  facts 
of  case  purchaser  of  interest  in  newspaper  entitled  to  damages  for  de- 
ceit in  procuring  sale. 

Actual  fraud  is  always  attended  by  an  intent  to  defraud  which  may  be 
shown  by  any  evidence  tending  thereto. 

Approved  in  Anderson  v.  Scott,  70  N.  H.  535,  49  Atl.  568,  holding  evi- 
dence of  similar  representations  made  at  same  time  to  other  persons, 
properly  excluded,  evidence  immaterial  on  account  -of  plaintiff's  ad- 
missions; dissenting  opinion  in  Brown  v.  Newell,  64  S.  C.  69,  41  S.  E. 
850,  majority  holding  that  other  transactions  of  similar  nature  admis- 
sible to  show  intent  of  defrauding. 

Corporation  may  be  responsible  for  the  fraudulent  acts  of  its  agent 
in  inducing  a  contract,  although  it  never  assented  to  the  proposals  nor  sanc- 
tioned the  contract. 

Approved  in  Badders  Clothing  Co.  v.  Burnham-Munger-Root  Dry- 
Goods  Co.,  228  Fed.  473,  holding  that  act  of  bankruptcy  was  ultra  vires 
was  in  defense  in  bankruptcy  proceeding  against  corporation;  Stewart 
v.  Wright,  147  Fed.  328,  77  C.  C.  A.  499,  where  bank  knew  that  defend- 
ant was  engaged  in  confidence  game  and  represented  him  as  man  of 
credit  to  victims,  and  its  officers  drew  drafts  for  victims,  bank  liable 
as  party  to  scheme;  Sherman  v.  Commercial  Printing  Co.,  29  Mo.  App. 
38,  holding  a  corporation  cannot,  by  by-laws,  avoid  liability  for  torts  of 
its  servants  within  scope  of  their  authority. 
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If  motive  for  fraudulent  act  can  be  shown  In  one  case,  it  may  be 
justly  Inferred  that  similar  conduct  toward  another  in  relation  to  a  like 
subject  was  actuated  by  the  same  spirit. 

Approved  in  Breese  v.  United  States,  203  Fed.  829,  122  C.  C.  A.  142, 
holding  in  prosecution  for  conspiracy  to  embezzle  bank  funds  evidence 
of  acts  not  charged  were  admissible  to  show  fraudulent  intent;  In  re 
Friedman,  164  Fed.  139,  holding  on  contest  of  claims  in  bankruptcy 
where  shown  bankrupt  concealed  insolvency  to  secure  goods  on  credit 
without  intention  to  pay,  it  could  be  shown  claimants  and  bankrupt  had 
been  previously  associated  in  similar  frauds;  Exchange  Bank  v.  Moss, 
149  Fed.  343,  79  C.  C.  A.  278,  where  petition  in  action  for  recovery  of 
money  obtained  by  conspiracy  between  bank  and  others  to  swindle 
strangers,  alleged  existence  of  conspiracy  for  long  time,  evidence  of 
acts  of  bank's  cashier  with  respect  to  similar  transactions  is  admissible; 
Brooks  v.  United  States,  146  Fed.  231,  76  C.  C.  A.  581,  in  trial  for  mail- 
ing certain  letters  with  intent  to  defraud,  other  letters  from  defend- 
ant's company  relating  to  company's  transactions,  admissible  to  show 
existence  of  fraudulent  scheme;  Olson  v.  United  States,  133  Fed.  854, 
67  C.  C.  A.  21,  on  indictment  for  conspiracy  to  defraud  government  by 
causing  illegal  entry  of  certain  tract  by  certain  person,  evidence  of  in- 
ducement of  entry  by  others  of  other  tracts  is  admissible;  McLaughlin 
v.  Thomas,  86  Conn.  260,  85  Atl.  372,  holding  in  action  on  instrument 
defended  on  ground  of  fraud  evidence  of  similar  representations  to  in- 
duce signing  of  similar  instruments  was  admissible;  McCauley  v.  Cus- 
ter, 93  Kan.  32, 143  Pac.  490,  applying  rule  in  action  to  recover  damages 
for  sale  of  mining  stock  procured  by  fraud ;  Stouffer  v.  Alford,  114  Md. 
119,  78  Atl.  391,  holding  acts  of  parties  toward  third  persons  admissible 
on  question  of  fraud  on  procuring  acceptance  of  draft;  Yakima  Valley 
Bank  v.  McAllister,  37  Wash.  574,  107  Am.  St.  Rep.  823,  79  Pac.  1122, 
where,  in  action  on  note,  defendant  alleges  indorsement  procured  by 
trick,  evidence  of  similar  trick  played  on  others  is  admissible  even  as 
against  bona  fide  holder;  New  York  Mut.  Life  Ins.  Co.  v.  Armstrong, 
117  U.  S.  599,  29  L.  Ed.  1000,  6  Sup.  Ct.  880,  in  action  on  policy  on  life 
of  a  third  person,  admitting  evidence  to  show  plaintiff  obtained  other 
insurances  on  same  life  about  same  time;  Mack  v.  Jones,  31  Fed.  190, 
holding  that  statements  by  a  merchant,  made  to  obtain  credit,  are  not 
to  be  held  fraudulent  because  not  agreeing  precisely  with  his  books; 
Continental  Ins.  Co.  v.  Insurance  Co.  of  Pennsylvania,  51  Fed.  888,  2 
C.  C.  A.  535,  admitting  evidence  of  commission  of  other  and  similar 
frauds  about  same  time,  on  other  insurance  companies;  Mudsill  Min. 
Co.  v.  Watrous,  61  Fed.  180,  9  C.  C.  A.  415,  admitting  evidence  of  at- 
tempted sales  of  other  mines  on  fraudulent  samples  of  ore,  in  action  to 
rescind  mining  contract;  Pennsylvania  Mut.  Life  Ins.  Co.  v.  Mechanics' 
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Sav.  Bank  &  T.  Co.,  72  Fed.  423,  38  L.  R.  A.  59,  19  C.  C.  A.  286,  in 
defending  action  on  policy,  admitting  evidence  to  show  intent  of  in- 
sured in  omitting  a  previous  policy  from  his  statement  as  to  other 
insurance;  Mayo  v.  Wahlgreen,  9  Colo.  App.  518,  50  Pac.  44,  in  action 
for  deceits  in  land  contract,  admitting  evidence  of  statements  by  vendor 
to  other  parties  as  to  what  he  had  paid  for  the  land,  and  a  complaint 
in  another  action  by  vendor ;  Minx  v.  Mitchell,  42  Kan.  694,  22  Pac.  711, 
rejecting  questions  to  a  defendant  testifying  in  his  own  behalf  as  to 
other  trades  of  land,  unless  so  similar  in  character  that  same  motive 
might  be  reasonably  imputed;  Cook  v.  Perry,  43  Mich.  627,  5  N.  W. 
1057,  holding,  in  an  action  for  false  representations,  evidence  was  ad- 
missible that  defendant  had  made  same  representations  to  another 
person;  Wilkinson  v.  Dodd,  42  N.  J.  Eq.  249,  7  Atl.  334,  in  action  to 
charge  managers  of  an  institution  with  loss  resulting  from  an  illegal 
loan,  holding  that  charges  in  the  bill,  of  making  other  illegal  loans,  were 
not  impertinent  nor  scandalous;  Archer  v.  Long,  38  S.  C.  279,  16  S.  E. 
1000,  admitting  an  account-book,  kept  by  one  of  the  parties,  on  a  charge 
of  fraud,  to  show  intention  of  the  parties,  Ludom  v.  Furniture  &  Carpet 
Co.,  12  Utah,  179,  42  Pac.  209,  where  the  issue  was  one  of  fraud  in 
purchase  of  goods,  charging  that  the  defendant  was  insolvent,  admitting 
interrogatories  and  answers  as  to  changing  the  articles  of  associates; 
Piedmont  Bank  v.  Hatcher,  94  Va.  231,  26  S.  E.  506,  in  suit  to  set  aside 
a  conveyance,  as  intended  to  subject  the  land  to  payment  of  certain 
notes,  admitting  evidence  to  show  that  the  notes  were  procured  by  fraud ; 
dissenting  opinion  in  United  States  v.  Budd,  144  U.  S.  170,  36  L.  Ed. 
389,  12  Sup.  Ct.  580,  arguendo. 

Distinguished  in  West  Florida  Land  Co.  v.  Studebaker,  37  Fla.  36, 
19  South.  179,  holding  that  statements  in  newspaper  advertisements 
were  irrelevant  in  an  action  for  fraud  and  deceit  in  sale  of  lands;  Mc- 
Kay v.  Russell,  3  Wash.  383,  28  Am.  St.  Rep.  47,  28  Pac.  909,  rejecting 
evidence  of  a  distinct  and  independent  transaction,  having  no  bearing 
on  the  case  at  issue. 


13  Wall.  465-474,  20  L.  Ed.  507,  CAUJOLLE  v.  FEEBIE. 

Grant  of  letters  of  administration  by  proper  court,  directed  by  statute 
to  grant  them  to  "relatives  of  the*  deceased,"  is  conclusive  in  another  suit, 
upon  question  of  grantee's  legitimacy,  that  having  been  the  question  at 
issue  at  time  of  grant. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  373,  60  L.  Ed. 
336,  36  Sup.  Ct.  121,  holding  decree  in  rem  of  competent  court  that 
there  are  no  heirs  of  intestate  was  binding  on  heirs  not  appearing; 
Overby  v.  Gordon,  177  U.  S.  227,  44  L.  Ed.  746,  20  Sup.  Ct.  608,  holding 
adjudication  of  domicile  in  Georgia  not  made  in  contest  inter  partes  not 
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cozieiusl-ve  upon  court  of  District  of  Columbia;  Higgins  v.  Eaton,  188 

Fed.  9£>G,  holding -law  of  domicile  of  decedent  controlled  in  determining 

va/idity    of  codicil  to  will  and  estate  must  be  administered  accordingly 

thouglx    -will  was  probated  and  codicil  upheld  in  another  State ;  Gunning 

System    ^r.  City  of  Buffalo,  157  Fed.  250,  holding  Federal  court  would 

give  sctrne  effect  to  prior  adjudication  of  state  court  as  would  courts  of 

State  ;    White  v.  Hill,  176  Ala.  487,  158  South.  446,  holding  where  right 

to  letrteTs  depended  on  relationship  adjudication  was  conclusive  as  to 

relationship  in  that  proceeding;  McCann  v.  Ellis,  172  Ala.  69,  55  South. 

^^y    Holding  decrees  as  to  status  of  res  are  conclusive  against  world  as 

*fr    status,  while  decrees  as  to  rights  of  parties  conclusive  only  as  to 

P&rt  i«»s  and  privies ;  Union  Savings  etc.  Co.  v.  Western  Union  Tel.  Co., 

79    OHio  St.  100,  128  Am.  St.  Rep.  675,  86  N.  E.  479,  holding*  probate 

°:rc*^X'    appointing  executor  made  with  jurisdiction  not  subject  to  collat- 

er^l     attack  though  based  on  erroneous  conclusions;  King  v.  Ross,  21 

**■-    I-    417,  45  Atl.  147,  holding  judgment  in  probate  proceedings  as  to. 

**e3et    of  kin  conclusive  between  same  parties  in  subsequent  suit;  Veach 

▼•   Rice,  131  TT,  S.  314,  33  L.  Ed.  170,  9  Sup.  Ct.  737,  holding  that  the 

Judgments  of  the  Court  of  Ordinary  in  Georgia,  in  matters  relating  to 

estates  of  decedents,  are  not  open  to  collateral  attack;  Holmes  v.  Oregon 

et<5-    R.  Co.,  6  Sawy.  285,  5  Fed.  534,  7  Sawy.  387,  9  Fed.  234,  holding 

*lat    2*  grant  of  administration  on  an  estate,  vested  in  an  administrator 

aJ>13ointed  by  another  court  of  competent  jurisdiction,  was  void;  Berney 

v'-    I^rexel,  12  Fed.  394,  holding  that  the  decision  of  the  surrogate  as  to 

**^     competency  of  a  person  to  act  as  executor  was  conclusive  against 

ffoI I^tcsral  attack;  Comstock  v.  Herron,  55  Fed.  812,  5  C.  C.  A.  266,  hold- 

^      the  judgment  of  the  State  probate  court  on  matters  within  the 

.^^^     of  its  authority,  would  have  same  effect  in  Federal  courts  as  was 

hi*?-     io  ^  by  the  State  laws;  Howell  v.  Budd,  91  Cal.  349,  27  Pac.  748, 

t        Xx*g  that  where  the  right  to  a  grant  depends  solely  on  whether  or 

^**Ve  applicant  is  the  child  of  the  deceased,  the  grant,  until  reversed 

^^  ^Vpeal,  is  conclusive  in  all  courts,  so  far  as  the  parties  to  the  pro- 

^eifcings  are  concerned;  Sly  v.  Hunt,  159  Mass.  153,  38  Am.  St.  Rep. 

4<)5,  21  L.  R.  A.  688,  34  N.  E.  188,  sustaining  conclusiveness  of  record 

of  probate  of  a  will  contested  for  unsoundness  of  mind,  on  question  of 

sanity  in  an  action  on  contract  for  services  rendered;  Smith  v.  Central 

Trust  Co.,  154  N.  Y.  338,  48  N.  E.  554,  holding  that  an  adjudication  by 

a  competent  court  of  another  State  that  a  trust  was  created  by  a  will, 

was  binding  on  courts  of  New  York,  even  though  that  court  should  be 

of  another  opinion ;  Frame  v.  Thormann,  102  Wis.  671,  79  N.  W.  44, 

holding  that  a  grant  of  administration  in  another  State,  in  which  the 

question  of  domicile  was  not  raised,  did  not  preclude  an  independent 

grant  in  State  as  to  the  property  therein;  dissenting  opinion  in  Conery 
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v.  Water-Works  Co.,  41  La.  Ann.  945,  7  South.  21,  majority  holding 
former  judgment  not  an  estoppel  when  subject  matter  was  different. 

Distinguished  in  Matter  of  Patterson,  146  N.  T.  331,  40  N.  E.  990, 
holding  that  an  order  appointing  an  alleged  husband  to  administer,  was 
no  bar  to  the  next  of  kin,  actually  existing,  asserting  their  right  to  the 
whole  estate  and  to  have  the  decree,  distributing  the  estate  to  the  ad- 
ministrator, canceled;  Williams  v.  Williams,  63  Wis.  71,  58  Am.  St. 
Rep.  261,  23  N.  W.  116,  holding  decree  of  divorce  did  not  estop  woman 
from  proving  illegality  of  the  marriage  in  a  suit  for  dower  against 
estate  of  a  subsequent  husband. 

Collateral  attack  on  decree  granting  letters  testamentary  or  of  ad- 
ministration.    Note,  4  Ann.  Gas.  1119. 

Conclusiveness  of  probate  as  res  judicata.    Note,  21  L.  R.  A.  683. 

13  Wall.  475-178,  20  L.  Ed.  542,  THE  ARIADNE- 

Duty  of  lookout  Is  of  highest  Importance,  and  law  requires  Indefatigable 

care  and  sleepless  vigilance;  the  rigor  of  the  requirement  rises  according 

to  speed  and  power  of  vessel. 

Approved  in  Argo  S.  S.  Co.  v.  Buffalo  S.  S.  Co.,  223  Fed.  588,  139 
C.  C.  A.  113,  holding  both  vessels  in  collision  at  fault  in  failing  .to  keep 
proper  lookout ;  Great  Lakes  S.  S.  Co.  v.  Pittsburgh  S.  S.  Co.,  222  Fed. 
866,  138  C.  C.  A.  288,  holding  under  facts  of  case  absence  of  lookout 
not  material;  The  Cypromene,  135  Fed.  565,  holding  steamer  navigating 
river  at  night  without  lookout  liable  for  collision  with  ship  anchored 
in  customary  anchorage;  The  Sitka,  132  Fed.  864,  holding  steamer  liable 
for  collision  with  passing  vessel  where  she  had  no  efficient  lookout ;  The 
Echo,  131  Fed.  631,  holding  steamer  navigating  river  opposite  New 
Orleans  liable  for  collision  where  she  had  no  lookout  other  than  master ; 
Tlie  Richmond,  114  Fed.  213,  holding  steamer  liable,  night  stormy,  with- 
out lookout,  and  speed  not  reduced  after  schooner's  lights  seen ; 
Wilder's  S.  S.  Co.  v.  Low,  112  Fed.  172,  50  C.  C.  A.  473,  holding  steamer 
liable  failing  to  maintain  lookout;  The  Minnie,  100  Fed.  131,  40  C.  C.  A. 
312,  holding  tug  with  tow  liable  for  collision  with  schooner,  tug  ob- 
served schooner  but  failed  to  change  course;  The  Oregon,  158  U.  S.  193, 
39  L.  Ed.  948, 15  Sup.  Ct.  808,  holding  that  on  a  steamship  under  charge 
of  a  river  pilot,  under  circumstances  proved,  there  should  have  been  a 
lookout  on  either  how,  but  it  was  not  negligence  to  have  only  one;  The 
J.  W.  Everman,  2  Hughes,  20,  Fed.  Cas.  7591,  holding  that  a  vessel 
entering  a  harbor  at  night-time  was  put  on  her  utmost  vigilance  and  the 
master  and  crew  should  be  on  deck;  The  Express,  44  Fed.  396,  holding 
collision  caused  by  having  no  proper  lookout  on  either  ship;  Flint  etc. 
R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  220,  sustaining  validity  of  paragraph 
5  of  rule  8  of  supervising  inspectors,  requiring  all  passenger  and  freight 
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steamers  to  have,  in  addition. to  regular  pilot,  one  of  the  crew  on  watch 
in  or  near  the  pilot-house. 

Every  doubt  as  to  performance  of  duty  and  effect  of  nonperformance 
should  be  resolved  against  the  vessel  sought  to  be  inculpated,  until  she 
vindicates  herself  by  conclusive  testimony  to  the  contrary. 

Approved  in  Rutland  Transit  Co.  v.  L.  P.  &  J.  A.  Smith  Co.,  209  Fed. 
48,  126  C.  C.  A.  189,  The  Tillicum,  217  Fed.  978,  and  The  Wilbert  L. 
Smith,  217  Fed.  984,  all  holding  burden  on  moving  vessel  in  collision  to 
show  proper  lookout  not  sustained ;  Eastern  Dredging  Co.  v.  Winnisim- 
niet  Co.,  162  Fed.  862,  89  C.  C.  A.  550,  holding  ferry-boat  negligent  in 
colliding  with  scow  in  harbor  by  reason  of  insufficient  lookout;  The 
George  W.  Roby,  111  Fed.  612,  49  C.  C.  A.  481,  holding  steamer  liable, 
night  foggy,  no  lookout,  speed  not  reduced  to  steerage  way,  or  reduced 
when  signal  unanswered ;  The  Ancon,  6  Sawy.  123,  Fed.  Cas.  348,  hold- 
ing vessel  to  blame  where  the  lookout  was  dismissed  by  the  second 
mate,  who  assumed  the  duties  and  was  himself  negligent;  Robinson  v. 
Detroit  etc.  Steam  Nav.  Co.,  73  Fed.  892,  20  C.  C.  A.  86,  holding  that 
where  a  tug  had  no  lookout  it  was  a  fair  presumption  that,  if  she  had 
had  one,  the  collision  might  have  been  avoided. 

Fault  of  sailing  ship  does  not  excuse  fault  of  steamer,  if  latter  were 
*°  Any  degree  a  contributory  cause  of  collision. 

Approved  in  The  Sunnyside,  91  U.  S.  221,  23  L.  Ed.  307,  collision  be- 
ween  sail  and  steamer,  holding  it  was  the  duty  of  the  sailing  vessel, 
^der  the  circumstances,  to  change  her  course  when  the  steamer  was 
^ftir*gy  waiting  for  a  tow;  The  Frank  Moffat,  2  Flipp.  297,  Fed.  Cas. 
n  »   "^here  absence  of  a  proper  light  held  negligence  on  part  of  pro- 
to£    »    contributing  to  the  collision;  The  Columbia,  23  Blatchf.  270,  25 
^^S,  holding  where  the  ship,  having  the  right  of  way,  received  no 
WSj^tv^©  to  her  signals,  she  was  to  blame  for  keeping  on  her  course; 
\r gtoet*  Excursion  etc.  Co.  v.  The  Emma  Kate  Ross,  41  Fed.  828,  hold- 
that  a  vessel,  whose  duty  it  was  to  keep  her-  course,  should  not 
*nticipate  the  movements  of  another  vessel  and  give  way;  New  York 
jjarbor  Towboat  Co.  v.  New  York  etc.  R.  Co.,  148  N.  Y.  580,  42  N.  E. 
1088,  in  suit  for  damages  arising  out  of  collision  between  steamboat  and 
ferry-boat,  holding  both  to  blame. 

Both  vessels  being  in  fault,  damages  must  be  divided. 
Approved  in  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587,  11  Sup.  Ct. 
31,  decreeing  divided  damages  in  case  of  personal  injury,  but  not  fixing 
the  proportions. 

Concurrence  of  judgments  of  lower  courts  raises  a  prima  facie  presump- 
tion of  correctness,  but  Supreme  Court,  if  of  contrary  opinion,  must  not 
neglect  its  duty  by  declining  to  give  it  judicial  effect. 
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Approved  in  Merchants  &  Miners'  Transp.  Co.  v.  Robinson -Baxter 
Dissosway  Towing  etc.  Co.,  194  Fed.  362,  114  C.  C.  A.  321,  holding  ap- 
pellate court  would  .follow  judgment  of  trial  court  on  facts  when  it  was 
impossible  to  say  contrary  finding  would  be  more  likely  to  be  correct; 
J  The  Columbian,  100  Fed.  996,  41  C.  C.  A.  150,  holding  Circuit  Court  of 
Appeals  not  bound  by  finding-  of  fact  made  by  lower  court;  The  City  of 
Augusta,  80  Fed.  298,  25  C.  C.  A.  430,  conclusions  of  district  judge  re- 
lied upon  as  of  great  value  in  a  doubtful  case. 

13  Wall.  480-497,  20  L.  Ed.  698,  OAHPENTTElt  T.  MONTGOMERY. 

Where  one  of  boundaries  of  Mexican  grant  In  California  la  so  uncertain 
that  It  cannot  be  denned,  title  Is  Imperfect  until  confirmed  by  United  States. 
Approved  in  Pinkerton  v.  Ledoux,  129  U.  S.  354,  32  L.  Ed.  709,  9 
Sup.  Ct.  402,  holding  that  if  the  petition  and  writ  of  possession  did  not 
enable  the  jury  to  definitely  locate  the  boundaries,  the  finding  in  an 
action  of  ejectment  must  be  for  defendant. 

Confirmation  of  Mexican  grant  in  California  inures  solely  to  benellt 
of  confirmee,  as  regards  legal  estate  and  right  to  patent;  but  the  equitable 
rights  are  preserved  and  can  be  enforced  by  proceedings  In  equity. 

Approved  in  Rector  v.  Gibbon,  111  U.  S.  291,  28  L.  Ed.  433,  4  Snp.  Ct. 
612,  holding  that  equity  will  constitute  the  holder  of  the  legal  title  a 
trustee  for  the  real  owners  and  compel  a  conveyance ;  Widdicombe  v. 
Childers,  124  U.  S.  405,  31  L.  Ed.  430,  8  Sup.  Ct.  520,  holding  that  a 
patent  vests  the  patentee  with  the  legal  title,  but  docs  not  determine 
the  equities;  Bouldin  v.  Phelps,  12  Sawy.  312,  30  Fed.  560,  holding 
that  a  party  claiming  under  an  imperfect  Mexican  grant  cannot  main- 
tain ejectment  against  another  whose  claim  has  been  confirmed. 

Fifteenth  section  of  Act  of  1851,  respecting  settlement  of  California 
titles,  explained. 

Approved  in  Manning  v.  San  Jacinto  Tin  Co.,  7  Sawy.  424,  9  Fed.  730, 
holding  that,  as  between  a  locator  of  a  mining  claim  under  the  act  of 
1866  and  a  patent  issued  for  a  Mexican  grant  confirmed  before  tbe  loca- 
tion, the  patent  is  conclusive. 

While  patent  on  a  pre-emption  right  confers  legal  title,  patentee  may 
be  subjected  in  equity  to  any  Just  claim  of  a  third  party,  even  to  extent 
of  holding  title  for  his  use. 

Approved  in  Brooks  v.  Garner,  20  Old.  245,  94  Pac.  698,  holding  where 
deed  to  lot  was  issued  by  townsite  trustees  to  one  not  entitled  thereto 
grantee  held  in  trust  for  equitable  owner ;  dissenting  opinion  in  Galliher 
v.  Cad  well,  3  Wash.  Ter.  514,  majority  holding  that  one  wbo  has  been 
allowed  to  perfect  his  entry  without  notice  and  has  paid  for  the  land 
cannot  be  charged  in  equity  as  a  trustee. 
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Ejectment  cannot  be  maintained  by  holder  of  equitable  title  against 
one  holding  under  patent. 

Approved  in  Suttle  v.  Richmond  etc.  R.  Co.,  76  Va.  288,  holding  that 
in  ejectment  the  plaintiff  must  show  the  legal  title  and  a  present  right 
of  possession ;  Nelson  v.  Triplett,  81  Va.  237,  to  same  effect. 

Miscellaneous.  Cited  in  State  v.  Taylor,  27  N.  D.  88,  145  N.  W.  429, 
to  point  that  legislature  cannot  transfer  to  inferior  court  established 
power  of  Supreme  Court  created  by  Constitution;  Brown  v.  Kalamazoo 
Cir.  Judge,  75  Mich.  278,  13  Am.  St  Rep.  440,  5  L.  R.  A.  228,  42  N.  W. 
828;  Arnold  v.  Sinclair,  12  Mont.  278,  29  Pac.  1134. 

13  Wall.  497-506,  20  L.  Ed.  663,  CHEW  V.  BEUMAGEN. 

Where  bond  and  mortgage  are  assigned  as  collateral  security,  assignee 
becomes  holder  of  legal  right  under  an  express  trust,  and  assignor  is  not 
necessary  party  to  suit  on  the  bond. 

Approved  in  Rejall  v.  Greenhood,  92  Fed.  947,  35  C.  C.  A.  97,  holding 
beneficiaries  not  necessary  parties  to  suit  to  set  aside  a  deed  creating  a 
trust;  Watkins  v.  Bryant,  91  Cal.  504,  27  Pac.  777,  to  same  effect. 

Assignment  of  insurance.    Note,  64  Am.  Dec.  532. 

Miscellaneous.  Cited  in  Ferry  v.  Miltimore  Car  Wheel  Co.,  71  Vt. 
459,  76  Am.  St.  Rep.  788,  45  Atl.  1035,  to  effect  declaration  upon  judg- 
ment of  sister  States  sufficient  without  specially  pleading  jurisdiction. 

13  WalL  506-517,  20  L.  Ed.  702,  FRENCH  v.  EDWARD& 

Statutory  requisitions  intended  for  guidance  of  officers  in  conduct  of 
their  business  are  directory,  unless  accompanied  by  words  importing  that 
the  acts  shall  not  be  done  in  any  other  manner  or  time;  but  when  intended 
for  protection  of  the  citizen,  and  disregard  of  them  would  injure  his  prop- 
erty, they  are  mandatory.  The  power  of  the  officer  is  then  limited  by  the 
manner  and  conditions  prescribed  for  its  exercise. 

Approved  in  Lansburgh  v.  McCormick,  224  Fed.  879,  140  C.  C.  A.  296, 
upholding  statute  providing  tax  deed  should  vest  title  in  grantee  not- 
withstanding irregularity  in  proceedings,  unless  prejudicial;  Idaho  Ry. 
Light  &  Power  Co.  v.  Monk,  218  Fed.  684,  holding  statute  limiting  time 
for  State  board  of  equalization  to*  complete  assessment  was  directory, 
and  increased  assessment  on  certain  property  made  after  time  limited  was 
valid ;  Western  Electric  Co.  v.  North  Electric  Co.,  135  Fed.  82,  67  C.  C.  A. 
553,  where,  under  Rev.  Stats.,  §  4885,  by  reason  of  accumulation  of  work, 
patent  cannot  be  prepared  within  six  months  after  allowance,  and  it  is 
reallowed  and  issued  on  later  date,  it  is  not  void ;  Allen  v.  City  of  Daven- 
port, 132  Fed.  215,  65  C.  C.  A.  641,  under  Iowa  25th  Gen.  Assem.  Acts, 
c.  7,  p.  18,  providing  that  all  street  improvements  shall  be  made  by  con- 
tract, special  assessment  cannot  be  levied  unless  valid  contract  made; 
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Campbellsville  Lambeu  Co.  v.  Hubbert,  112  Fed.  725,  50  C.  C.  A.  435,  hold- 
ing bondholders  not  entitled  to  extraordinary  remedies  provided  in  act  un- 
less bonds  contain  such  stipulation  in  fact ;  National  Nickel  Co.  v.  Nevada 
Nickel  Syndicate,  106  Fed.  114,  holding  order  of  sale  inadvertently  follow- 
ing State  statute  and  not  following  requirements  of  notice  of  sale  renders 
sale  merely  voidable;  In  re  Stein, -105  Fed.  750,  45  C.  C.  A.  29,  holding 
jurisdiction  of  original  bankruptcy  petition  not  lost  by  creditors  merely 
issuing  subpoena  and  returning  same  indorsed  thereon  "debtor  not 
found";  Commercial  Bank  v.  Sandford,  103  Fed.  102,  99  Fed.  156,  holding 
tax  sale  voidable,  tract  sold  of  much  greater  value  than  amount  named 
in  warrant  and  capable  of  division ;  Court  of  Commrs.  v.  State,  172  Ala 
250,  55  South.  626,  holding  provisions  as  to  time  of  assessment  were 
directory;  American  Trust  Co.  v.  Nashl  111  Ark.  100,  163  S.  W.  179, 
holding  provision  that  clerk  of  county  eourt  keep  accurate  record  of  pro- 
ceedings of  board  of  equalization  was  mandatory;  McDonald,  v.  Little- 
field,  5  Mackey  (D.  C),  578,  holding  mandatory  provision  for  notice  to 
owner  assessed  of  amount  of  assessment  for  public  improvement;  City  of 
Newton  v.  Board  of  Supervisors,  135  Iowa,  30, 124  Am.  St.  Rep.  256, 112 
N.  W.  168,  holding  provision  that  portion  of  road  fund  collected  on  prop- 
erty in  city  be  expended  on  streets  was  mandatory;  Cheney  v.  Coughlin, 
201  Mass.  212,  87  N.  E.  747,  holding  void  liquor  license  granted  on 
application  describing  building  not  in  existence,  where  statute  required 
description  of  premises;  Montana  Ore  etc.  Co.  v.  Maher,  32  Mont.  487, 
81  Pac.  15,  ten  days'  notice  to  taxpayer  of  increase  in  assessment  re- 
quired by  Pol.  Code,  §  3789,  is  jurisdictional ;  Western  Ranches  v.  Custer 
Co.,  28  Mont.  281,  72  Pac.  660,  holding  ten  days'  notice  under  Pol.  Code, 
§  3789,  to  persons  of  time  fixed  for  increase  of  tax  assessment  jurisdic- 
tional; Lancaster  Sea  Beach  Imp.  Co.  v.  City  of  New  York,  214  N.~T. 
12, 108  N.  E.  93,  holding  setting  down  amount  of  tax  in  wrong  column  of 
assessment-roll  did  not  avoid  assessment;  Hertzler  v.  Freeman,  12  N.  D. 
190, 96  N.  W.  285,  assessment  of  realty  in  name  of  another  than  true  owner 
does  not  render  tax  void;  Frazier  v.  Prince,  8  Okl.  258,  58  Pac.  752, 
under  Okl.  Stats.  1893,  §  5618,  where  three  contiguous  lots  are  listed 
separately,  but  valued  together,  assessment  is  void ;  Sweet  v.  Boyd,  6 
Okl.  711;  52  Pac.  943,  refusing  to  enjoin  collection  of  taxes  for  mere 
irregularities  in  tax  proceedings  which  did  not  affect  substantial  rights ; 
Sharpo  v.  Engle,  2  Okl.  628,  39  Pac.  385,  taxpayer  cannot  enjoin  collec- 
tion of  taxes  because  levied  few  days  after  time  provided  by  Okl.  Stats. 
1893,  §5627;  Tefft  v.  Lewis,  27  R.  I.  17,  60  Atl.  246,  under  Pub.  Laws 
1903,  p.  33,  e.  1101,  vesting  title  to  property  of  abolished  school  districts 
in  towns,  and  providing  for  appraisement  of  property  and  levy  of  tax 
to  pay  therefor,  assessment  without  appraisal  is  void ;  Kbth  v.  Pallachu- 
cola  Club,  79  S.  C.  517,  61  S.  E.  78,  upholding  atatutB  providing  for 
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assessment  of  lands  to  unknown  owners,  and  sale  on  execution  so  de- 
scribing owner  conveyed  good  title;  Dickson  v.  Bnrckmyer,  67  S.  C.  533, 
46  S.  E.  346,  determining  validity  of  tax  sale;  Younger  v.  Meadows,  63 
W.  Va.  280,  59  S.  E.  1089,  holding  verified  return  by  owner  not  condition 
precedent  to  valid  assessment;  Jaffray  v.  McGehee,  107  U.  S.  364,  27 
L  Ed.  496,  2  Sup.  Ct.  370,  the  mode  of  sale  by  assignees  in  bankruptcy, 
prescribed  by  statute  of  Arkansas,  is  mandatory;  Lyon  v.  Alley,  130 
U.  S.  184,  32  L.  Ed.  902,  9  Sup.  Ct.  483,  holding  the  provisions  of  the 
laws  of  the  District  of  Columbia  governing  assessments  for  cost  of  mak- 
ing improvements  on  streets  mandatory ;  Erhardt  v.  Schroeder,  155  U.  S. 
129,  39  L.  Ed.  96, 15  Sup.  Ct.  46,  directions  to  customs  officers  in  classify- 
ing imports  held  directory ;  Schroeder  v.  Young,  161  U.  S.  341,  40  L.  Ed. 
725, 16  Sup.  Ct.  515,  holding  that  a  sale  under  an  alias  execution  for  full 
amount  of  judgment,  which  had  been  partially  satisfied  by  a  prior  sale, 
would  avoid  sale  as  to  purchaser  with  notice ;  Le  Roy  v.  Reeves,  5  Sawy. 
104,  Fed.  Cas.  8272,  holding  a  tax  sale  of  three  lots  in  solido,  void ;  Mora 
v.  Munez,  7  Sawy.  460,  10  Fed.  637,  holding  a  sale  for  taxes  in  disregard 
of  statutory  provision  requiring  sale  of  the  smallest  quantity  that  any- 
one would  take  to  pay  judgment,  void ;  Powder  River  Cattle  Co.  v.  Board 
of  Commrs.  of  Custer  County,  45  Fed.  326,  holding  the  provision  of  Mon- 
tana statute,  that  before  assessing  the  assessor  should  demand  a  list  of 
property  from  the  taxpayer,  was  mandatory ;  Western  Ranches  v.  Custer 
County,  89  Fed.  580,  to  same  effect ;  State  Auditor  v.  Jackson  County,  65 
Ala.  150,  holding  requirement  of  revenue  law  of  1868  that  auditor  shall 
not  apportion  values  of  railroad  among  the  several  counties  traversed 
before  equalization,  mandatory;  Rector  v.  Board  of  Improvement,  50 
Ark.  126,  6  S.  W.  521,  the  assent  of  a  majority  of  adjoining  owners  to  a 
local  improvement  is  jurisdictional  and  mandatory  under  act  of  1881; 
Carpenter  v.  Gann,  51  Cal.  194,  the  direction  in  act  of  1861  that  sheriff 
in  selling  property  for  taxes  shall  sell  only  the  smallest  quantity  that  a 
purchaser  will  take  is  mandatory ;  Frink  v.  Roe,  70  Cal.  320, 11  Pac.  830, 
a  tax  deed  reciting  sale  in  one  parcel  is  void ;  Reynolds  v.  Lincoln,  71  Cal. 
185,  12  Pac.  450,  where  the  return  showed  the  statute  had  not  been 
followed,  the  recitals  in  deed  to  the  contrary  cannot  be  regarded;  Mc- 
Grath  v.  Wallace,  116  Cal.  552,  48  Pac.  720,  holding  that  a  return  to  a 
sheriffs  sale  which  failed  to  show  that  the  amount  bid  was  the  sum 
of  the  judgment  and  costs  and  that  the  sale  of  whole  parcel  was  neces- 
sary, reported  a  void  sale;  Riverside  Co.  v.  Howell,  113  111.  261,  holding 
statutory  requirements  that  the  annual  appropriations  be  made  within 
the  first  quarter  of  fiscal  year  and  amount  ascertained  and  then  levy 
and  assessment,  mandatory;  Weyer  v.  Second  Nat.  Bank,  57  Ind.  207, 
holding  section  60  of  act  for  settlement  of  decedents'  estates,  requiring 
authority  of  court  for  a  sale  by  executor,  mandatory;  Easton  v.  Savory, 


13  Wall.  506-517        NOTES  ON  U.  S.  REPORTS. 


G96 


.v.* 


44  Iowa,  656,  holding  that  a  levy  of  taxes  made  in  June  instead  of 
September,  as  required  by  law,  was  only  directory,  the  taxpayer  being  in 
no  way  prejudiced ;  Burlington  Gas  Light  Co.  v.  Burlington,  101  Iowa, 
462,  70  N.  W.  629,  provisions  in  Code,  section  825,  as  to  time  of  delivery 
of  assessment-hook  to  clerk  of  township  for  equalization,  held  directory 
when  taxpayer  had  the  opportunity  of  presenting  his  objections  and 
being  heard;  Hubbell  v.  Polk  Co.,  106  Iowa,  620,  76  N.  W.  855,  holding 
that  a  tax  levy  made  December  instead  of  September,  by  which  no 
prejudice  was  caused  to  taxpayer,  was  valid,  the  statute  being  directory; 
State  v.  Beard,  34  La.  Ann.  278,  holding  that  the  requirements  of  act  of 
1878.  as  to  official  oaths  and  bonds,  were  mandatory;  Cox  v.  Bryan,  81 
Md.  291,  31  Atl.  854,  holding  the  provisions  of  act  of  1890  as  to  time  for 
appeals  from  the  registration  of  voters  were  mandatory,  the  appeal  must 
be  after  the  final  day  of  October  sitting  and  within  one  week  thereafter; 
West  Hampton  v.  Searle,  127  Mass.  507,  holding  the  requirements  of 
statute  of  1861,  as  to  form  and  contents  of  assessment- rolls,  were  merely 
directory ;  Bailey  v.  Haywood,  70  Mich.  191,  38  N.  W.  210,  holding  that 
directions  of  sections  851  and  852  of  the  redemption  from  taxes  law 
were  mandatory,  and  a  sale  for  taxes  prematurely  returned  as  delinquent 
was  void;  Thomas  v.  Chapin,  116  Mo.  399,  22  S.  W.  785,  holding  direc- 
tion in  revenue  law  of  1889  as  to  the  tax-book  was  directory  only  and 
involved  no  obligation  that  it  should  be  in  a  single  volume  with  one 
certificate  instead  of  two  volumes  with  two  certificates;  Rose  v.  Trestrail, 
62  Mo.  App.  358,  holding  that  a  proviso  in  ordinance  ordering  street  work 
requiring  completion  within  a  certain  time  was  mandatory;  Ouinotte  v. 
Egelhoff,  64  Mo.  App.  366,  holding  that  an  advertisement  for  new  bids, 
required  by  an  ordinance,  was  a  condition  precedent  to  the  letting  of  a 
contract;  Loeb  v.  MUner,  21  Neb.  401,  32  N.  W.  209,  holding  that  if  a 
mortgagee  in  possession  sell  before  complying  with  all  the  requirements 
of  the  statute  he  will  be  liable  for  any  damage  the  mortgagor  may  sus- 
tain thereby ;  Davis  v.  Sawyer,  66  N.  H.  36,  20  Atl.  101,  holding  statutory 
requirement  that  tax  collector  shall  send  tax  bills  to  nonresident  owners 
or  their  known  agents  mandatory;  National  Bank  of  Greensboro  v.  Gil- 
mer, 116  N.  C.  708,  22  S.  E.  5,  holding  provisions  of  chapter  453,  acts 
of  1893,  as  to  form  of  assignment  and  proceedings  in  insolvency,  im- 
perative; Sharpe  v.  Englc,  2  Okl.  628,  39  Pac.  385  (and  see  "dissenting 
opinion  in  3  Okl.  16,  41  Pac.  347),  holding  section  5627,  Statutes  of 
Oklahoma,  mandatory  as  to  duty  of  levying  taxes  within  certain  dates, 
but  not  prohibitory  against  levying  the  tax  at  any  other  time;  Prazier 
v.  Prince,  8  Okl.  258,  58  Pac.  752,  holding  tax  sale  void  where  warrant 
not  attached  to  tax  list;  Aldrich  v.  Wilcox,  10  R.  I.  414,  setting  aside  a 
sheriff's  sale  of  realty  where  the  statute  prohibited  a  levy  on  land  if  per- 
sonal property  could  be  found,  holding  the  prohibition  mandatory;  Young 
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v.  Joslin,  13  R.  I.  677,  holding  section  4,  General  Statutes  Rhode  Island, 
chapter  31,  requiring  parcels  of  land  to  he  separately  assessed  for  taxes, 
mandatory;  Hears  v.  Dexter,  86  Va.  830,  11  S.  E.  539,  holding  provisions 
of  section  3457  of  Code  as  to  notice  of  intention  to  apply  for  a  transcript 
of  record,  with  a  view  to  appeal,  were  only  directory  and  did  not  limit 
jurisdiction  of  the  appellate  court ;  dissenting  opinion  in  Hamer  v.  Weber 
Co.,  11  Utah,  19,  37*  Pac.  746,  respecting  tax  statute ;  Wambole  v.  Foote, 
2  Dak.  Ter.  27,  2  N.  W.  252,  respecting  tax  ordinance. 

Distinguished  in  Woolridge  v.  M'Kenna,  8  Fed.  655,  holding  that 
the  provision  in  removal  of  causes  act  of  1875,  as  to  filing  the  record 
on  the  first  day  of  succeeding  term,  is  only  directory ;  Hayes  v.  Ducasse, 
119  Cal.  684,  52  Pac.  121,  holding  it  unnecessary  that  tax  deed  should 
recite  affirmatively  that  sale  was  made  in  accordance  with  statute;  if 
in  due  form,  this  would  be  implied. 

Statute  requiring  sheriff,  on  delinquent  tax  sale,  to  sell  only  the  smallest 
quantity  necessary  to  realize  amount  of  Judgment  and  costs,  is  for  tax- 
payers' benefit  and  mandatory. 

Distinguished  in  dissenting  opinion  in  Jacobs  v.  Buckaleu,  4  Ariz.  357, 
42  Pac.  621,  majority  holding  under  Rev.  Stats.,  par.  2694,  requiring 
collector  to  designate  what  portion  less  than  whole  he  will  sell,  inquiry 
"who  will  take  lowest  quantity  of  said  block  and  pay  taxes  and  costs  due" 
is  not  sufficient. 

Presumptions  are  not  Indulged  in  to  sustain  irregular  proceedings  of 
an  officer  when  the  Irregularity  is  manifest  from  recitals.  They  are  indulged 
to  supply  place-  of  that  which  is  not  apparent,  not  to  give  new  character 
to  that  which  is  seen  to  be  defective. 

Approved  in  United  States  v.  Cornell  Steamboat  Co.,  202  U.  S.  192, 
50  L.  Ed.  991,  26  Sup.  Ct.  648,  upholding  liability  of  government  for  sal- 
vage on  duties  collected  by  it  on  cargo  afterward  saved  from  fire  while  in 
possession  of  customs  officers;  Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934, 
4  L.  R.  A.  (N.  S.)  852,  73  C.  C.  A.  166,  applying  rule  to  instructions  as 
to  presumption  of  exercise  of  due  care  by  one  approaching  railroad  cross- 
ing. 

Validity  of  title  of  purchaser  at  sheriff's  sale.    Note,  99  Am.  Dec. 
448. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St. 
Rep.  121. 

Every  deed  executed  under  a  power  must  refer  to  the  power.  Sheriff's 
deed  is  no  exception  to  rule.  Source  of  power  need  not  be  set  out  in  full, 
it  is  sufficient,  if  referred  with  convenient  certainty,  against  the  grantee 
and  persons. 
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Distinguished  in  Middlesworth  v.  Houston  Oil  Co.,  184  Fed.  865,  866, 
107  C.  C.  A.  181,  holding  misrecital  of  judgment  in  sheriff's  deed,  such 
recital  not  being  required  by  law,  was  not  material  where  shown  sale 
was  made  under  valid  and  subsisting  judgment ;  Combs  etc.  v.  O'Neal,  1 
McAr.  (D.  C.)  408,  holding  power  in  will  to  sell  realty  to  pay  debts 
could  be  executed  by  surviving  executor  without  reciting  power. 

Sheriff's  tax  deed,  reciting  that  it  was  sold  to  highest  bidder,  is  void 
on  its  face,  the  statute  directing  sale  only  of  portion  of  land  sufficient  to 
raise  the  amount  of  judgment  and  costs.  Sheriff's  grantees  are  bound  by 
this  recital. 

Approved  in  Hall  v.  O'Connell,  51  Or.  229,  94  Pac.  566,  holding  whe^ 
tax  deed  and  return  of  sale  gave  wrong  block  number,  they  could  not  be 
amended  so  as  to  divest  title  of  purchaser  from  original  owner  without 
notice  of  tax  lien.  m 

Purchaser  who  accepts  conveyance  from  sheriff,  with  recitals  as  to 
manner  in  which  his  power  had  been  exercised,  is  estopped  to  deny  that 
the  fact  was  as  recited. 

Approved  m  Hamilton  v.  Hamilton,  51  Mont.  531,  154  Pac.  725,  hold- 
ing where  sheriff  misrepresented  to  judgment  debtor  time  redemption 
expired  purchaser  could  not  profit  thereby;  Eustis  v.  Henrietta,  91  Tex. 
329,  43  S.  W.  260,  setting  aside  a  tax  deed  which  showed  by  recitals 
that  the  land  had  been  sold  for  more  than  the  law  authorized. 

Exception,  to  be  of  any  avail,  must  be  taken  at  the  trial,  but  it  need 
not  be  tendered  and  signed  during  the  trial. 

Approved  in  United  States  v.  Carey,  110  U.  S.  52,  28  L.  Ed.  67,  3 
Sup.  Ct.  425,  holding  that  the  fact  that  an  exception  was  seasonably 
taken  must  appear  affirmatively  in  the  record,  and  refusing  to  consider 
one  which  the  record  showed  was  only  made  at  time  of  tendering  bill; 
Strain  v.  Gourdin,  2  Woods,  382,  Fed.  .us.  13,521,  holding  exceptions 
taken  four  days  after  verdict  and  judgment  ineffectual ;  Stone  v.  United 
States,  64  Fed.  677,  12  C.  C.  A.  451,  refusing  to  review  an  assignment 
of  error  where  the  record  failed  to  show  affirmatively  that  exceptions 
were  taken  "while  the  jury  was  at  the  bar";  Merchants'  Exchange 
Bank  v.  M'Graw,  76  Fed.  936,  22  C.  C.  A.  622,  refusing  to  review  ex- 
ceptions to  charge  of  court  not  taken  until  after  jury  had  retired  to 
consider  verdict. 

Miscellaneous.  Cited  in  French  v.  Edwards,  5  Sawv.  268.  270.  Fed. 
Cas.  5098. 
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Fraudulent  purchaser,  when  deprived  of  possession,  cannot  recover  for 
repairs  or  improvements,  nor  for  encumbrances  paid  off  during  possession. 
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Approved  in  Blank  v.  Aronson,  187  Fed.  246,  109  C.  C.  A.  327,  holding 
agent  fraudulently  procuring  secret  sale  to  himself  not  entitled  to  value 
of  improvements  placed  by  him  on  land  prior  to  discovery  of  fraud ; 
Burt  v.  C.  Gotzian  &  Co.,  102  Fed.  947,  43  C.  C.  A.  59,  holding  one 
taking  property  to  defraud  creditors  not  entitled  to  hold  property  as 
security  for  satisfaction  of  taxes  paid ;  Nugent  v.  Stof ella,  10  Ariz.  157, 
84  Pac.  912,  holding  where  plaintiff  purchased  mortgaged  property  and 
sought  to  pay  mortgage,  but  mortgagee  to  defraud  plaintiff  evaded  him 
and  foreclosed  mortgage  and  canceled  it  of  record,  plaintiff  in  action  to 
quiet  title  could  have  title  decreed  him  without  paying  amount  of  mort- 
gage; Lovejoy  v.  Bailey,  214  Mass.  155,  10J.  N.  E.  70,  holding  where 
partners  as  part  of  scheme  to  defraud  copartner  satisfied  mortgage  on 
partnership  property  they  were  not  entitled  to  subrogation  to  rights  of 
mortgagee;  Ralikatis  v.  Lovett,  213  Mass.  549,  100  N.  E.  749,  holding 
where  agent  to  purchase  purchased  for  himself  he  was  not  entitled  to 
interest  on  enforcement  of  constructive  trust;  dissenting  opinion  in 
Tibbetts  v.  Terrill,  26  Colo.  App.  91,  140  Pac.  946,  majority  holding 
mortgage  was  paid  by  innocent  purchaser;  Funkhouser  v.  Lay,  78  Mo. 
464,  holding  that  a  fraudulent  grantee  of  an  equity  of  redemption  may, 
by  purchasing  at  foreclosure  sale,  acquire  a  valid  title;  Johnson  v. 
Goldsby,  32  Mo.  App.  565,  holding  that  payment  of  a  mortgage  by  a 
stranger,  without  interest  in  the  property,  does  not  entitle  him  to  be 
subrogated  to  mortgagee's  rights;  Goble  v.  O'Connor,  43  Neb.  60,  61 
N".  W.  135,  denying  right  of  a  purchaser  who  by  threats  had  prevented 
competition,  to  be  repaid  amount  expended  in  discharging  liens  or 
otherwise  on  the  property  on  his  purchase  being  canceled;  Daisy  Roller 
Mills  v.  Ward,  6  N.  D.  327,  70  N.  W.  274,  refusing  to  allow  a  fraudu- 
lent grantee,  who  had  paid  off  prior  encumbrances,  to  hold  the  deeds  as 
security  for  amounts  so  paid;  Almond  v.  Wilson,  75  Va.  627,  holding  a 
fraudulent  purchaser  not  entitled  to  be  recouped  alleged  payments  of 
purchase  money  made  in  fact  by  another  person;  Bates  v.  Swiger,  40 
W.  Va.  430,  21  S.  E.  878,  holding  that  subrogation  does  not  apply  to  a 
volunteer  paying  another's  debt;  dissenting  opinion  in  Jackson  v. 
Ludeling,  99  U.  S.  537,  25  L.  Ed.  469,  majority  holding  that  purchasers 
of  a  railroad  were,  under  the  Louisiana  code,  entitled  to  compensation 
for  reconstructing  the  road,  though  sale  was  subsequently  set  aside  for 
fraud. 

Distinguished  in  Silver  King  Coalition  Mines  Co.  v.  Silver  King 
Consol.  Min.  Co.,  204  Fed.  179,  122  C.  C.  A.  402,  holding  cotenant  ex- 
tracting ore  with  intent  not  to  account  entitled  to  allowance  of  one-half 
cost  of  working;  Loos  v.  Wilkinson,  113  N.  Y.  491,  10  Am.  St.  Rep. 
496,  4  L.  R.  A.  356,  21  N.  E.  393,  grantee  of  deed,  in  fraud  of  creditors, 
is  entitled  to  be  allowed  for  taxes,  etc.,  while  in  possession,  but  not  for 
insurance. 
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Rule  of  the  civil  law  tbat  a  possessor,  even  in  bad  faith,  may  have 
the  value  of  his  improvements,  does  not  obtain  in  common  law  or  English 
equity,  which  requires  that  he  who  seeks  equity  must  come  into  court  with 
clean  hands. 

Approved  in  Galliland  v.  Williams,  181  Ala.  178,  61  South.  293,  hold- 
ing where  purchaser  of  property  failing  to  pay  debt  secured  by  mort- 
gage on  it  of  which  they  had  no  actual  notice,  but  were  found  guilty 
of  conversion  at  suit  of  mortgagee,  they  could  not  be  subrogated  to 
claim  of  mortgagee  against  mortgagor;  Rudnick  v.  Murphy,  213  Mass. 
471,  Ann.  Cas.  1914 A,  538,  100  N.  E.  644,  holding  one  who  failed  to 
comply  with  building  ordinance  requiring  open  space  at  rear  of  lot 
could  not  enforce  it  against  owner  of  lot  adjoining  to  rear  of  his  own 
lot;  Lampkin  v.  People's  Nat.  Bank,  98  Mo.  App.  244,  245/71  S.  W. 
717,  718,  holding  suit  against  purchaser  of  stock  not  barring  suit  against 
creditor  of  bankrupt  receiving  payment  therefor;  German  Bank  v. 
United  States,  148  U.  S.  581,  37  L.  Ed.  569,  13  Sup.  Ct.  705,  holding 
that  the  government  could  not  be  held  liable  for  the  amount  of  can- 
celed bonds  at  suit  of  plaintiffs,  who  were  liable  to  real  owners  for  the 
wrongful  acts  leading  to  the  cancellation ;  In  re  Mead,  16  Fed.  Cas.  1277, 
holding  a  purchaser  of  property  fraudulently  conveyed  by  a  bankrupt 
not  entitled  to  reimbursement  for  improvements ;  Millington  v.  Hill,  47 
Ark.  311,  1  S.  W.  550,  holding  that  a  purchaser  buying  in  fraud  of  the 
rights  of  other  creditors  may  be  dispossessed  of  his  purchase  by  the 
creditors ;  Hawley  v.  Tesch,  88  Wis.  241,  59  N.  W.  677,  holding  a  fraudu- 
lent purchaser  not  entitled  to  credit  for  improvements  voluntarily  made 
on  trust  property. 

Foreclosure  sale  and  purchase  made  by  second  mortagees,  in  fraud 
of  rights  of  prior  creditors,  is  not  void  absolutely,  but  only  voidable  aa 
to  those  creditors,  and  satisfaction  of  the  creditors'  claims  will  render  the 
purchaser's  title  good  as  against  all  the  world.  If  the  purchasers  pay  off, 
a  prior  mortgage  on  the  property,  they  are  not  entitled  to  be  subrogated 
to  rights  of  the  mortgagee  on  being  dispossessed  by  the  prior  creditors. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
709,  127  C.  C.  A.  184,  holding  where  property  of  corporation  was  pur- 
chased by  new  company  under  consent  decree  in  foreclosure  and  stock 
of  new  company  of  substantial  value  given  for  old,  leaving  unsecured 
creditors  of  old  company  unpaid,  creditors  could  recover  directly 
against  new  company  to  extent  of  value  so  paid  stockholders  of  old 
company;  United  States  Fire  Escape  Counterbalance  Co.  v.  Joseph  Hal- 
sted  Co.,  195  Fed.  298,  holding  assignee  of  patent  under  assignment 
made  in  violation  of  Sherman  act  could  sue  infringer  who  could  not 
justify  infringement  by_ attacking  assignee  as  unlawful  combination; 
The  Livingstone,  104  Fed.  925,  holding  insurer  paying  loss  subrogated 
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only  to  insured  rights  and  entitled  where  insured  affected  by  contribu- 
tory fault  to  recover  one-half  cargo  loss;  Larson  v.  Oisefos,  118  Wis. 
372,  95  N.  W.  401,  holding  where  portion  of  land  covered  by  contract 
was  sold  remainder  being  homestead,  and  subsequently  contract  fore- 
closed, purchaser  not  subrogated  to  vendor's  rights  to  all  land;  dissent- 
ing opinion  in  Powers  etc.  Drug  Co.  v.  Faulconer,  52  W.  Va.  607,  44 
S.  E.  215,  majority  holding  creditors  preferred  in  violation  of  section  2, 
chapter  74,  Code,  must  produce  money  for  distribution  pro  tanto  of 
debts  due  creditors;  Barnes  v.  Chicago  etc.  R.  Co.,  8  Biss.  521,  Fed.  Cas. 
1016,  following  rule;  Johnson  v.  Moore,  33  Kan.  99,  5  Pac.  411,  holding 
a  mortgagee,  who  fraudulently  alters  the  mortgage  deed,  is  not  entitled 
to  be  subrogated  to  rights  of  a  prior  mortgagee,  whose  mortgage  he  has 
paid  off;  In  re  Mead,  16  Fed.  Cas.  1277,  holding  a  purchaser  of  property 
fraudulently  conveyed  by  a  bankrupt,  not  entitled  to  reimbursement  for 
money  paid  in  reduction  of  encumbrances;  Heintze  v.  Bentley,  34 
N.  J.  Eq.  566,  holding  that  a  deed,  fraudulent  in  fact,  as  against  cred- 
itors, is  as  to  them  absolutely  void ;  Hoffman  v.  Fleming,  43  W.  Va.  764, 
28  S.  E.  791,  holding  that  a  fraudulent  grantor  could  not  compel  a 
creditor  to  look  first  to  other  property  before  attacking  the  fraudulent 
conveyance. 

Reinstatement   of   mortgage   released   or  discharged   by   mistake. 
Note,  58  L.  R.  A.  80S,  807. 

Relief  of  purchaser  on  annulling  judicial  sale.    Note,  69  L.  R.  A. 
42. 

Mistake  as  to  legal  effect  of  transactions  of  which  persons  are  charge- 
able with  notice,  is  a  mistake  of  law,  and  does  not  entitle  parties  paying 
money  under  such  mistake  to  recover  it. 

Approved  in  German  Sav.  &  L.  Soc.  v.  Tull,  136  Fed.  5,  69  C.  C.  A. 
1,  tenant  in  common  who  purchases  entire  interest  through  foreclosure 
not  bona  fide  purchaser  where  he  had  knowledge  of  fraudulent  probate 
proceedings;  dissenting  opinion  in  Thomas  v.  Provident  Life  etc.  Co., 
138  Fed.  371,  70  C.  C.  A.  488,  majority  holding  where  property  charged 
with  legacy  was  sold,  and  proceeds  paid  to  legatee,  neither  she  nor  judg- 
ment creditor  of  residuary  legatees  can  object  to  mortgage  of  estate's 
lands  executed  without  authority  in  will;  Pulliam  v.  Pulliam,  1)0  Fed. 
73,  holding  that,  ordinarily,  money  paid  under  a  mistake  of  law  cannot 
be  recovered,  while  if  paid  under  a  mistake  of  fact,  without  negligence, 
it  may;  Allen  v.  Galloway,  30  Fed.  467,  in  equity  courts  of  United 
States  there  can  be  no  relief  from  a  mistake  of  law,  refusing  relief  to 
rectify  a  mistake  concerning  an  account  on  which  a  compromise  settle- 
ment had  been  made. 
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Miscellaneous.  Cited  in  Barnes  v.  Chicago  etc.  R.  Co.,  122  U.  S.  15, 
30  L.  Ed.  1132,  7  Sup.  Ct.  1051  j  Barnes  v.  Chicago  etc.  R.  Co.,  8  Biss. 
518,  Fed.  Cas.  1016. 

13  Wall.  526-531,  20  la.  Ed.  631,  COMMONWEALTH  OF  KENTUCKY  v. 
BOTTTWELL. 

When  Congress  has  prescribed  a  time  within  which  claims  of  a  State  for 
expenses  incurred  in  suppressing  Rebellion  shall  be  presented,  Secretary  of 
Treasury  cannot  be  compelled  by  mandamus  to  pay  a  claim  presented  after 
that  time. 

Approved  in  Farmers '  Nat.  Bank  v.  Jones,  105  Fed.  465,  refusing  to 
compel  Arkansas  debt  board  to  issue  valid  funding  bonds  in  lieu  of 
bonds  lost  and  destroyed;  Bosworth  v.  Shuck,  118  Ky.  462,  81  S.  W. 
241,  denying  mandamus  to  compel  treasurer  to  pay  warrant  for  audi- 
tor's clerk  issued  pursuant  to  judgment,  where  appropriation  was 
exhausted;  In  re  Lauritsen,  99  Minn.  325,  109  N.  W.  409,  holding  writ 
of  mandate  did  not  lie  to  determine  election  contest  involving  fraud  and 
legality  of  election ;  Wilson  v.  Cox,  73  S.  C.  400,  53  S.  E.  613,  denying 
mandamus  to  compel  county  dispenser  to  open  dispensary  where  election 
had  decided  against  dispensary;  dissenting  opinion  in  H.  P.  Cornell  Co. 
v.  Barber,  31  R.  I.  430,  76  Atl.  828,  majority  holding  mandamus  lay  to 
compel  payment  of  allowed  and  audited  claim  against  town;  dissenting 
opinion  in  Ehrlich  v.  Jennings,  78  S.  C.  280,  125  Am.  St.  Rep.  795,  13 
Ann.  Gas.  1166,  58  S.  E.  926,  majority  holding  mandamus  lay  to  compel 
State  treasurer  to  exchange  certificate  of  stock  for  coupon  bond,  as 
authorized  by  statute ;  United  States  v.  Lamont,  155  U.S.  308,  39  L.  Ed. 
163,  15  Sup.  Ct.  99,  denying  mandamus  to  compel  Secretary  of  War  to 
sign  a  contract  for  work,  in  lieu  of  one  with  same  contractor,  for  same 
work,  previously  signed;  Board  of  Commrs.  v.  King,  67  Fed.  209,  14 
C.  C.  A.  421,  refusing  mandamus  to  compel  levy  of  a  special  tax  to  pay 
a  judgment  against  a  county,  in  the  absence  of  any  statute  requiring 
such  levy;  Lord  v.  Bates,  48  S.  C.  109,  26  S.  E.  218,  refusing  mandamus 
to  compel  State  treasurer  to  refund  a  lost  bond  not  actually  surren- 
dered; Kuechler  v.  Wright,  40  Tex.  632,  holding  that  State  District 
Court  had  power  to  issue  mandamus  to  compel  commissioner  of  general 
land  office  to  perform  a  mere  ministerial  duty. 

Right  to  mandamus  against  a  public  officer.     Note,  16  E.  R.  0.  787. 


13  WaU.  531-568,  20  L.  Ed.  491,  STOCKWELL  v.  UNITED  STATES. 

Forfeitures  or  penalties  incurred  under  act  of  Oongress,  for  illegal  im- 
portations, are  debts  due  to  United  States,  which  may  be  recovered  in 
civil  action  for  debt. 
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Approved  in  United  States  v.  Regan,  232  U.  S.  41,  58  L.  Ed.  496,  34 
Sup.  Ct.  213,  holding  reasonable  preponderance  of  evidence  only  required 
in  action  by  United  States  to  recover  penalty  incurred  under  section 
5  of  Alien  Immigration  Act  of  Feb.  20,  1907 ;  Hepner  v.  United  States, 
213  U.  S.  105,  27  L.  E.  A.  (N.  S.)  739,  53  L.  Ed.  721,  29  Sup.  Ct.  474, 
holding  in  suit  to  recover  penalty  under  Alien  Immigration  Act  trial 
court  could  direct  verdict  on  undisputed  testimony;  United  States  v. 
Oregon  Short  Line  Ry.  Co.,  180  Fed.  484,  holding  action  to  recover 
penalty  under  safety  appliance  acts  was  civil  action ;  United  States 
v.  Baltimore  &  O.  S.  W.  R.  Co.,  159  Fed.  3?,  86  C.  C.  A.  223,  and  United 
States  v.  Southern  Pac.  Co.,  162  Fed.  413,  both  nolding  action  to  recover 
penalty  for  violation  of  law  regulating  livestock  shipments  was  civil 
action;  State  v.  Standard  Oil  Co.,  218  Mo.  353,  361,  116  S.  W.  1010,  1013, 
holding  information  by  State  in  nature  of  quo  warranto  to  forfeit  license 
of  foreign  corporation  for  misuser  was  civil  proceeding,  and  within 
original  jurisdiction  of  Supreme  Court;  State  v.  Howe  Scale  Co.,  182 
Mo.  App.  664,  665,  166  S.  W.  330,  holding  civil  suit  lay  to  recover  pen- 
alty imposed  on  corporation;  Stout  v.  State,  36  Okl.  749,  Ann.  Gas. 
1916E,  858,  45  L.  R.  A  (N.  S.)  884,  130  Pac.  555,  holding  proceedings 
to  recover  penalty  under  statute  prohibiting  use  of  premises  in  violat- 
ing liquor  laws  were  civil ;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ. 
182, 106  S.  W.  927,  holding  suit  by  State  to  recover  penalties  for  violat- 
ing anti-trust  statutes  was  civil  and  penal  limitations  did  not  apply; 
In  re  Rosey,  6  Ben.  511,  Fed.  Cas.  12,066,  holding  that  penalties  under 
13  Stat.  296,  297,  302,  as  amended,  were  provable  as  debts  in  bankruptcy ; 
United  States  v.  Tilton,  7  Ben.  310,  Fed.  Cas.  16,525,  holding  that  a 
pardon  of  one  convicted  for  an  offense  against  the  revenue  laws,  was 
a  bar  to  civil  suit  for  penalties ;  In  Matter  of  Vetterlein,  13  Blatchf .  45, 
Fed.  Cas.  16,929,  holding  a  judgment  in  favor  of  the  United  States  for 
value  of  goods  forfeited  under  customs  revenue  laws,  was  provable  as 
a  debt  in  bankruptcy;  United  States  v.  Younger,  92  Fed.  673,  holding 
that  a  violation  of  statute  exempting  sailor's  clothes  from  attachment, 
is  not  the  subject  of  a  criminal  prosecution;  Washington  v.  McGeorgc, 
146  Pa.  St.  252,  holding  that  a  municipal  license  can  be  recovered  in  an 
action  of  debt  before  justice  of  the  peace,  if  no  other  remedy  is  pro- 
vided; Davidson  v.  Missouri  Pacific  R.  Co.,  3  Tex.  App.  Civ.  217,  hold- 
ing that  an  action  for  debt  to  recover  a  penalty  for  overcharge  on 
freight,  may  be  brought  by  the  party  aggrieved. 

Debt  lies  whenever  there  is  due  plaintiff  a  sum  certain,  or  which  can 
be  readily  rendered  certain  without  resort  to*  future  valuation,  it  is  im- 
material in  what  manner  obligation  was  incurred  or  by  what  evidenced. 

Approved  in  United  States  v.  Chamberlin,  219  U.  S.  263,  55  L.  Ed. 
210,  31  Sup.  Ct.  155,  holding  action  lay  to  recover  stamp  tax  on  execu« 
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lion  of  conveyance,  payable  under  war  revenue  act  of  1898;  United 
States  v.  Alcorn,  145  Fed.  1001,  in  action  on  proposal  bond  given  by 
bidder  for  mail  contract  under  Comp.  Stats.  1901,  p.  2695,  actual  dam- 
ages cannot  be  inquired  into;  Miami  Copper  Co.  v.  State,  17  Ariz.  190, 
149  Pac.  762,  holding  State  could  maintain  action  for  debt  and  recover 
penalty  imposed  for  violation  of  statute  limiting  hours  of  labor  in  elec- 
tric plants;  Nebraska  Nat.  Bank  v.  Walsh,  68  Ark.  440,  59  S.  W.  995, 
holding  president  and  secretary  of  corporation  failing  to  (tie  certificate 
liable  to  statutory  action  for  .all  debts  incurred;  Morgan's  Louisiana  etc. 
S.  S.  Co.  v.  Stewart,  119  La.  406,  44  South.  143,  holding  action  to  recover 
moneys  procured  to  be  paid  by  fraud,  was  action  for  debt  at  election 
of  plaintiff;  Gillen  v.  New  York  Life  Ins.  Co.,  178  Mo.  App.  100,  161 
S.  W.  671,  holding  where  insured  under  terms  of  policy  contracted  with 
company  for  loan  and  pledged  policy,  though  pledge  was  void,  company 
could  recover  on  personal  obligation  to  repay  loan ;  dissenting  opinion 
in  United  States  v.  Chamberlain,  156  Fed.  892,  13  Ann.  Oas.  780,  84 
C.  C.  A.  461,  majority  holding  United  States  could  not  maintain  civil 
action  to  recover  stamp  tax  on  conveyance  under  war  revenue  act; 
Carrol  v.  Green,  92  U.  S.  513,  23  L.  Ed.  739,  holding  that  the  liability 
of  stockholders  to  contribution  for  debts  of  the  corporation  was  enforce- 
able in  an  action  on  the  case,  not  of  debt;  United  States  v.  The  C.  B. 
Church,  1  Woods,  277,  Fed.  Cas.  14,762,  holding  an  action  of  debt  was 
the  proper  way  to  recover  penalty  for  violation  of  sections  1  and  4  of 
16  Stat.  440,  for  carrying  petroleum  on  passenger  steamers;  M'Vickar 
v.  Jones,  70  Fed.  757,  holding  that  in  Kansas,  an  action  of  debt  would 
lie  to  recover  the  individual  liability  of  a  stockholder  for  corporate 
debts ;  Omaha  Nat.  Bank  v.  Mutual  Ben.  Life  Ins.  Co.,  81  Fed.  939,  hold- 
ing that  a  certificate  of  loan  on  a  life  policy  created  an  indebtedness 
on  which,  after  demand,  an  action  for  debt  would  lie;  Bagley  v.  Shop- 
pach,  43  Ark.  377,  sustaining  action  against  collector  of  taxes  for  ex- 
cessive fees  and  penalty,  as  founded  on  fraud;  Baltimore  etc.  Tel.  Co. 
v.  Lovejoy,  48  Ark.  303,  3  S.  W.  184,  holding  justices  of  the  peace  have 
no  jurisdiction  to  enforce  the  collection  of  a  statutory  penalty,  the  debt, 
though  in  form  ex  contractu,  is  in  reality  founded  on  a  tort. 

Importation  of  dutiable,  goods  without  payment  Of  duties,  creates 
property  rights  in  the  government,  and  receipt,  concealment  and  disposal 
of  such  goods  la  a  wrong  to  property  rights  and  a  lit  subject  for  Indemnity. 
Approved  in  United  States  v.  One  Case  Paintings,  etc.,  99  Fed.  428, 
39  C.  C.  A.  586,  holding  obligation  to  pay  duty  arises  from  act  of  im- 
portation not  relieved  by  importer  violating  revenue  provisions;  United 
States  v.  Jordan,  2  Low.  541,  Fed.  Cas.  15,498,  holding  that  in  order  to 
give  a  right  under  the  statute,  the  neglect  to  pay  the  duties  must  have 
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arisen  after  the  goods  were  brought  within  the  limits  of  the  port  of 
destination. 

Knowledge  of  one  partner  that  goods  are  illegally  Imported  Is  pre- 
sumptively  knowledge  of  all  partners. 

Approved  in  In  re  A.  F.  Hardie  &  Co.,  143  Fed.  609,  materially  false 
statement  by  one  partner  in  course  of  firm's  business  for  purpose  of 
obtaining  credit  for  firm  bars  other  partner  from  right  to  discharge  in 
bankruptcy ;  Strang  v.  Bradner,  114  U.  S.  561,  29  L.  Ed.  250,  5  Sup.  Ct. 
1041,  holding  partners  responsible  for  false  and  fraudulent  representa- 
tions made  by  one  of  the  firm  in  the  course  of  partnership  business; 
Taylor  v.  Gilman,  23  Blatchf.  329,  24  Fed.  635,  holding  the  right  to  re- 
cover a  penalty  or  forfeiture  may  be  founded  on  the  doings  of  agents; 
United  States  v.  Amann,  24  Fed.  Cap.  780,  holding  that  where  the  law 
imposes  a  duty  on  a  principal  who  employs  an  agent  to  do  it,  he  is  bound 
to  see  that  the  duty  is  properly  performed ;  Rippetoe  v.  Dwyer,  65  Tex. 
708,  holding  that  all  members  of  a  firm  are  held  to  have  notice  of  any 
transaction  with  one  member  relating  to  the  business  and  within  the 
scope  of  the  partnership. 

Distinguished  in  Schreiber  v.  Sharpless,  6  Fed.  179,  holding  that  a 
principal  could  not  be  held  responsible  for  violation  of  a  penal  statute 
by  his  agent,  done  without  his  knowledge;  M'Donald  v.  Hearst,  95  Fed. 
659,  660,  holding  that  a  principal  is  not  liable  for  violation  of  copy- 
right, and  Revised  Statutes,  section  4965,  by  his  agents  and  servants 
in  his  absence,  without  his  direction,  consent  and  knowledge. 

Liability  of  one  partner  for  the  tortious  acts  of  the  other.    Note, 
67  Am.  St  Rep.  46,  50. 

Liability  of  partner  for  fraud  committed  by  copartner.    Note,  Ann. 
Caa.  1912A,  1338. 

Partnership  liability  for  torts.    Note,  51  L.  R.  A.  484,  493. 

Act  of  1823  respecting  smuggling  was  remedial  in  Its  nature  as  provid- 
ing indemnity  for  loss. 

Approved  in  United  States  v.  Tilton,  7  Ben.  310,  Fed.  Cas.  16,525, 
holding  that  a  pardon  of  one  convicted  for  smuggling  was  a  bar  to  a 
civil  action  for  the  penalties ;  United  States  v.  Reid,  21  Blatchf.  430,  17 
Fed.  498,  holding  that  an  execution  against  the  body  of  defendant  could 
not  be  issued  on  a  judgment  for  value  of  goods  forfeited  under  revenue 
laws;  Herriman  v.  Burlington  etc.  C.  R.  &  N.  R.  Co.,  57  Iowa,  191,  10 
N.  W.  340,  holding  an  action  to  recover  statutory  penalty  for  excessive 
freight  charges  was  subject  to  bar  of  statute  of  limitations. 

Modified  in  United  States  v.  Claflin,  97  U.  S.  552,  24  L.  Ed.  1085 
(affirming  14  Blatchf.  59,  60,  Fed.  Cas.  14,799),  holding  that  act  of  1866, 
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required  that  construction  of  act  of  1823,  be  considered  both  remedial 
and  punitive;  United  States  v.  De  Goer,  38  Fed.  83,  holding  that  section 
66,  of  act  of  1799,  was  mainly  punitive  and  an  action  for  forfeiture 
under  it  abated  by  death  of  defendant;  United  States  v.  Riley,  88  Fed. 
481,  holding  in  action  to  enforce  a  forfeiture  of  the  value  of  alleged 
fraudulent  importations  of  merchandise  at  port  of  New  York,  the  sum- 
mons must  be  indorsed  so  as  to  indicate  the  statute  under  which  the 
claim  was  based. 

Section  8  of  Act  Of  1823,  respecting  Illegal  Importations,  applies  botit 
to  illegal  importers  and  accessories  after  the  fact  and  was  not  repealed  by 
act  of  1866;  and  offending  party  may  be  both  civilly  and  criminally  re- 
sponsible for  the  same  act. 

Approved  in  Snearley  v.  State,  40  Tex.  Cr.  514,  52  S.  W.  549,  holding 
adoption  of  local  option  not  abrogating  legislature's  right  to  subsequently 
pass  law. taxing  intoxicants  in  local  option  district;  United  States  v. 
Claflin,  97  U.  S.  549,  550,  24  L.  F.d.  1084  (affirming  14  Blatchf.  56,  57, 
Fed.  Cas,  14,799),  applying  ruleivhere  the  liabilities  were  incurred  under 
the  act  of  1823,  before  the  passage  of  act  of  1866,  same  being  preserved 
under  act  of  February  18,  1867;  United  States  v.  Tilton,  7  Ben.  311, 
Fed.  Cas.  16,525,  holding  that  a  pardon  of  one  convicted  for  illegal 
smuggling  is  a  bar  to  a  civil  suit  for  the  penalties;  Von  Cotzhausen  v. 
Nazro,  11  Bias.  53,  15  Fed.  897,  in  construction  of  term  "merchandise," 
as  used  in  Revised  Statutes,  section  3082 ;  United  States  v.  A.  Lot  of 
Jewelry,  13  Blatchf.  65,  Fed.  Cas.  15,626,  holding  that  in  a  anit  against 
.goods  for  forfeiture,  the  holder  could  not  be  held  for  violation  of  Re- 
vised Statutes,  section  3082;  United  States  v.  Jordan,  2  Low.  538,  Fed. 
Cas.  15,498,  holding  that  according  to  the  construction  of  the  act  of 
1823  in  principal  case  an  importer  was  liable  to  a  penalty  or  forfeiture 
of  treble  value,  one  as  importer  and  two  as  receiver;  United  States  v. 
Maxwell,  3  Dill.  280,  Fed.  Cas.  15,750,  holding  a  defendant  may  be 
prosecuted  on  a  criminal  information  for  violation  of  the  internal  rev- 
enue laws;  United  States  v.  AnfEmordt,  19  Fed.  903,  holding  that  the 
amendment  of  Revised  Statutes,  section  2864,  in  1875,  did  not  supersede 
the  moiety  act  of  1874;  United  States  v.  Jordan,  2  Low.  542,  Fed.  Cas. 
15,408,  on  effect  of  Revised  Statutes,  section  5596,  as  to  prior  repeal  of 
act  of  1823. 

Overruled  in  United  States  v.  Claflin,  97  U.  S.  552,  24  L.  Ed.  1085. 
(affirming  14  Blatchf.  59,  60,  61,  62,  Fed.  Cas.  14,799),  holding  that  the 
act  of  1866  was  both  punitive  and  remedial,  and  in  effect  repealed  act 
of  1823,  and  no  suit  was  maintainable  under  earlier  act  for  any  acts 
done  after  enactment  of  act  of  1866. 

Acts  of  agent  within  scope  of  authority  are  provable  against  principal 
in  criminal  as  well  as  civil  action. 
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Approved  in  Patterson  v.  United  States,  222  Fed.  640,  138  C.  C.  A: 
133,  holding  acts  of  sales  agents  of  corporation  of  which  defendants 
were  officers,  done  in  regular  course  of  business,  not  inadmissible  on 
ground  defendants  not  shown  to  have  connection  therewith,  in  action 
based  on  conspiracy  in  restraint  of  trade;  Tucker  v.  Nebeker,  2  App. 
D.  C.  338,  holding  acts  of  officers  in  converting  estate  to  use  of  munici- 
pality bound  municipality. 

Title  of  fraudulent  purchaser  of  goods.    Note,  28  Am.  Dec.  487. 

Miscellaneous.  Cited  in  Atlanta  v.  Chattanooga  Foundry  etc.,  127 
Fed.  26,  64  L.  R.  A.  721,  61  C.  C.  A.  387,  holding  members  of  illegal 
combination  between  pipe  manufacturers  to  prevent  competition  and' 
raise  prices  liable  to  plaintiff  injured  thereby;  In  re  Piatt,  7  Ben.  273, 
Fed.  Cas.  11,212 ;  United  States  v.  Three  Tons  of  Coal,  6  Biss.  402,  Fed. ' 
Cas.  16,515;  United  States  v.  Hughes,  12  Blatchf.  561,  Fed,  Cas.  15,417; 
United  States  v.  Hughes,  26  Fed.  Cas.  423. 

IS  Wall.  568-680,  20  L.  Ed.  707,  TWENTY  PER  CENT  OASES. 

Under  law  of  1867,  Increasing  certain  government  employee's  pay 
twenty  per  cent,  neither  a  commission  nor  a  warrant  of  appointment  1b 
necessary  to  entitle  employee  to  benefits  of  law;  it  includes  all  persons  in 
the  civil  service  employed  by  the  head  of  department  or  bureau  of  any 
division  of  department  charged  with  that  duty. 

Approved  in  Twenty  Per  Cent  Cases,  20  Wall.  184,  22  L.  Ed.  841,  in 
adjudicating  claims  of  employees  under  the  resolution. 

Office  of  warden  of  the  jail  is  a  bureau  or  division  of  the  Department 
of  the  Interior,  and%  watchmen  or  guards  employed  by  him  are  within  the 
resolution  of  1867,  increasing  employees'  wages  twenty  per  cent.  , 

Approved  in  United  States  v.  Allison,  91  U.  S.  307,  23  L.  Ed.  873, 
holding  employees  of  the  congressional  printer  not  included  in  the  reso- 
lution, as  the  printing  office  is  not  under  control  of  a  bureau  of  the 
Department  of  the  Interior;  United  States  v.  Ashfield,  91  U.  S.  319,  23 
L.  Ed.  397,  holding  that  a  watchman  in  public  grounds  at  Washington, 
under  charge  of  the  chief  engineer  of  the  army,  was  employed  in  one  of 
the  executive  departments,  and  entitled  to  the  benefit  of  the  resolution; 
United  States  v.  Meigs,  95  U.  S.  749,  24  L.  Ed.  579,  holding  the  deputy 
clerk,  crier  and  messengers  of  the  Supreme  Court  of  District  of  Colum- 
bia not  within  the  resolution ;  United  States  v.  M'Donald,  72  Fed.  902,  21 
C.  C.  A.  347,  holding  that  an  assistant  in  office  of  district  attorney,  whose 
appointment  was  authorized  on  condition  that  the  district  attorney  was 
to  pay  the  salary,  was  not  an  employee  of  the  United  States 

Offices  are  divided  into  two  classes,  civil  and  military.  Civil  offices  are 
also  divided  into  three  classes,  political,  judicial  and  ministerial.    Political 
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offlcM  are  not  Immediately  connected  with  the  administration  of  Justice. 
Judicial  offices  relate  to  the  administration  of  Justice.  Ministerial  offices  are 
those  which  give  the  officer  □□  power  to  Judge  of  the  matter  to  be  done. 

Approved  in  State  v.  Beadle,  42  Mont.  177,  111  Pac.  721,  holding 
State  senator  is  member  of  legislative  department;  State  v.  Loechner,  65 
Neb.  818,  09  L.  E.  A.  915,  91  N.  W.  875,  member  of  board  of  education  of 
school  district  in  city  is  ministerial  officer  within  Crim.  Code,  §  180, 
punishing  malfeasance  in  office. 

13  Wall.  581-601,  20  L,  Ed.  638,  TIL  YEW  ▼.  TJHITED  STATES. 

Murder  of  a  negro  by  a  white  Is  not  within  Jurisdiction  of  Circuit  Court 
under  act  of  1866,  giving  Federal  Jurisdiction  of  cases  affecting  persons 
denied  civil  rlgbts  by  State  laws,  merely  because  two  witnesses  were  negroes, 
Incompetent  under  law  of  Kentucky  to  testify  In  State  courts.  Wit- 
nesses are  not  persons  affected  within  the  act. 

Approved  in  dissenting  opinion  in  Ex  parte  Marlines,  66  Tex.  Cr.  98, 
145  S.  W.  1015,  majority  holding  defendant,  a  citizen  of  Mexico,  charged 
with  murder  was  accorded  all  rights  to  which  he  was  entitled  when 
tried  under  State  laws  applicable  to  all  persons  chanced  with  crime  com- 
mitted therein. 


-.5 


c 


Words  "case"  and  "cause"  are  constantly  used  as  synonyms  In  statutes 
and  Judicial  decisions,  each  meaning  a  proceeding  In  court,  a  suit  or  an 
action. 

Approved  in  United  States  v.  DoIIa,  177  Fed.  104,  21  Ann.  Can.  665, 
100  C.  C.  A.  521,  holding  naturalization  proceeding  was  "ease"  within 
meaning  of  statute  giving  appeal  to  Circuit  Courts  of  Appeal;  Messen- 
ger v.  Board  of  Commrs.,  19  Wyo.  323,  117  Pac.  130,  holding  "civil 
case"  included  action  by  sheriff  to  recover  inspection  fees  paid  into 
county  treasury  pending  judicial  determination;  Erwin  v.  United  States, 
37  Fed.  479,  2  L.  R.  A.  234,  holding  that  a  proceeding  for  contempt  for 
failure  to  obey  an  order  of  court  is  a  distinct  and  independent  suit  for 
which  district  attorney  was  entitled  to  docket  fee;  Taylor  v.  United 
States,  45  Fed.  539,  holding  fees  for  making  dockets  and  indexes,  taxing 
cost,  etc.,  in  cases  against  witnesses  for  contempt  are  properly  allow- 
able; State  v.  Strauder,  11  W.  Va.  808,  816,  27  Am.  Rep.  613,  619,  hold- 
ing that  a  colored  man  indicted  for  murder  is  not  entitled  to  have  case 
removed  into  Federal  court  on  the  ground  of  prejudice,  and  State  law 
prohibiting  negroes  from;  sitting  on  juries. 

Meaning  of  word  "case"  as  used  in  sense  of  action'  or  proceeding. 
Note,  21  Ann.  Oaa.  668. 
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IS  WaH  602-603,  20  L.  Ed.  527,  MASON  v.  ROLLINS. 

Appeals  in  equity  in  proceedings  against  collectors  and  commissioners 
of  inland  revenue,  filed  after  act  of  July  13,  1866,  dismissed  for  lack  of 
averments  of  citizenship,  required  by  judiciary  act. 

Approved  in  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Phillips,  176  Fed.  665, 
100  C.  C.  A.  215,  holding  joinder  of  formal  parties  required  by  State 
statute  did  not  defeat  jurisdiction  of  Federal  court  based  on  diversity 
of  citizenship. 

13  Wall.  603-604,  23  L  Ed.  708,  HOME  INSURANCE  CO.  v.  BARTON. 

Granting 'or  refusal  of  motion  for  new  trial  in  Federal  court  is  wholly 
in  discretion  of  judge,  and  cannot  be  reviewed. 

Approved  in  Newport  News  etc.  Electric  Co.  v.  Yount,  136  Fed.  590, 
69  C.  C.  A.  363,  Pittsburg  etc.  Ry.  Co.  v.  Heck,  102  U.  S.  120,  26  L.  Ed. 
59,  Southwestern  Virginia  Imp.  Co.  v.  Frari,  58  Fed.  173,  7  C.  C.  A. 
149,  and  Wambole  v.  Foote,  2  Dak.  28,  2  N.  W.  252,  all  following  rule ; 
Yarber  v.  Chicago  etc.  Ry.  Co.,  235  111.  599,  85  N.  E.  932,  to  point  that 
exception  to  denial  of  motion  for  new  trial  was  not  authorized  prior 
to  statute  giving  such  right. 

Distinguished  in  Nolan  v.  Colorado  Cent.  Const.  Min.  Co.,  63  Fed. 
934,  12  C.  C.  A.  585,  sustaining  writ  of  error  to  review  a  judgment 
founded  on  an  award  of  arbitrators. 

13  Wall.  604-608,  20  L.  Ed.  547,  DOOLEY  v.  SMITH. 

Tender  of  United  States  legal  tender  treasury  notes  in  payment  of  a 
mortgage  is  valid,  though  made  before  enactment  of  legal  tender  statutes. 

Approved  in  Norwich  etc.  R.  R.  Co.  v.  Johnson,  15  Wall.  195,  21 
L.  Ed.  178,  holding  a  tender  in  notes  for  coupons  on  railroad  bonds 
valid ;  United  States  v.  Reese,  92  U.  S.  253,  23  L.  Ed.  577,  holding  that 
the.  judgment  of  Congress,  that  legal  tender  notes  were  required  for  the 
needs  of  the  country,  was  conclusive  on  the  court;  Bissell  v.  Heyward, 
96  U.  S.  587,  24  L.  Ed.  680,  holding  that  a  judgment  for  amount  due  on 
a  contract,  payable  in  Confederate  currency,  was  in  1863  to  be  ascer- 
tained in  United  States  legal  tender  notes  as  the  standard  of  value  and 
not  in  gold  or  sterling  exchange;  Legal  Tender  Case,  110  U.  S.  438, 
28  L.  Ed.  211,  4  Sup.  Ct.  124,  affirming  value  as  legal  tender  of  reissued 
treasury  notes;  Bowen  v.  Clark,  46  Ind.  410,  sustaining  a  tender  of 
treasury  notes  in  satisfaction  of  a  judgment ;  Longworth  v.  Mitchell,  26 
Ohio  St.  344,  sustaining  a  tender  of  treasury  notes  for  a  privilege  of 
purchase  contained  in  a  lease. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  125. 


■  .  1.. 
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Tune  and  manner  of  raising  and  deriding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  I..  R.  A. 
44. 

Miscellaneous.  Cited  in  Wabash  R.  R.  v.  Pearee,  192  V.  S.  185,  48 
L.  Ed.  397,  24  Sup.  Ct.  232,  holding  Federal  question  involved  in  claim 
of  lien  by  carrier  by  payment  of  duties  exacted  by  Federal  statutes  on 

bonded  goods  at  port  of  entry, 

13  Wall.  (108-616,  20  L.  Ed.  709,  PAIGE  v.  BANKS. 

In  contract  between  author  and  publishers,  provision  that  publisher 
should  have  copyright  would  authorize  them  to  apply  for  it,  and  If  author 
should  take  It  out  In  his  own  name  It  would  Inure  to  their  benefit. 

Approved  in  Taengling  v.  Schile,  20  Blatchf.  462,  12  Fed.  106,  hold- 
ing that  a  third  person  may  become  by  a  transfer,  verbal  or  written, 
of  the  right,  entitled  to  obtain  a  copyright  as  owner  or  proprietor. 

Extent  of  copyright  protection  in  law  reports.     Note,  17  Ann.  Cas. 


Common-law  right  i 
368,  359. 


intellectual  productions.    Note,  51  L.  R.  A. 


;s:lc 


:■ 


Right  to  copyright  in  book  of  person  employing  another  for  re- 
muneration to  compile  it  for  him.    Note,  7  E.  R.  0.  93. 

Agreement  whereby  publishers  took  copyright  of  certain  reports  "to 
them  and  their  assigns  forever,"  at  a  time  when  law  only  gave  copyright 
for  twenty-eight  years,  held  to  have  given  them  also  right  to  additional 
fourteen  years  afterward,  allowed  by  act  of  1831,  in  view  of  acquiescence 
of  author  in  this  construction  for  ten  years. 

Approved  in  New  York  Life  Ins.  Co.  v.  Smith,  139  Ala.  309,  35  South. 
1006,  note  for  premium  on  policy  stipulating  for  its  deduction  from 
policy  if  it  becomes  claim  is  not  indebtedness  on  account  of  policy 
within  provision  for  extended  insurance  for  face  of  policy  on  payment 
of  debt  within  thirty  days  of  lapse  of  premium. 

Distinguished  in  White-Smith  Music  Pub.  Co.  v.  Goff,  180  Fed.  259, 
and  White-Smith  Music  Pub.  Co.  v.  Qoff,  187  Fed.  251,  253,  109  C.  C.  A. 
187,  both  holding  under  copyright  act  of  1909  renewal  could  not  be 
had  by  "proprietor"  of  work. 

Independent  of  statutory  provisions,  right  of  author  to  unpublished 
manuscript  is  full  and  complete. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  434,  66  L.  Ed.  496,  32 
Sup.  Ct.  263,  holding  rights  of  author  of  play  prior  to  production  ex- 
tended to  protection  from  unauthorized  use  in  United  States  as  well  as 
in  England;  T.  B.  Harms  v.  Stern,  229  Fed.  45,  holding  author  of 
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unpublished    manuscript    could   make   absolute    conveyance   investing 
grantee  with  right  to  secure  copyright. 

Acquiescence  for  ten  years  by' parties  in  certain  construction  of  con- 
tract is  evidence  of  intention  in  making  it. 

Approved  in  Lowrey  v.  Hawaii,  206  U.  S.  222,  51  L.  Ed.  1023,  27 
Sup.  Ct.  622,  holding  mode  pursued  for  period  of  years  in  conducting 
college,  which  was  turned  over  to  government  by  missionary  society 
under  contract  showed  religious  instruction  was  contracted  to  be  given, 
and  cessation  thereof  violated  contract. 

1*  Wall.  616-623,  20  L.  Ed.  501,  PHOENIX  MUT.  LIFE  INSURANCE  GO.  V. 
BAILEY. 

Life  insurance  is  not  necessarily  a  contract  of  indemnity;  it  is  sufficient 
to  show  the  policy  is  not  Invalid  as  a  wager  policy  and  that  the  beneficiary 
had  an  insurable  interest  in  the  life  of  the  insured. 

Approved  in  Grigsby  v.  Russell,  222  U.  S.  156,  Ann.  Gas.  1913B,  863, 
56  L.  Ed.  137,  32  Sup.  Ct.  58,  holding  life  policy  assignable*  to  one 
having  no  interest  on  life  of  insured  for  money  consideration  and  agree- 
ment to  pay  premiums;  Kopetovske  v.  Mutual  Life  Ins.  Co.,  187  Fed. 
503,  111  C.  C.  A.  265,  upholding  assignment  of  life  policy  to  nephew 
and  by  assignor  and  nephew  to  bank  as  security  for  loan;  Manhattan 
Life  Ins.  Co.  v.  Hennessy,  99  Fed.  68,  39  C.  C.  A.  625,  holding  assignee 
of  life  insurance  policy  entitled  to  recover  insurable  interest  extending 
at  time  assignment  made,  though  ceasing  later;  Farmers    &  Traders' 
Bank  v.  Johnson,  118  Iowa,  284,  91  N.  W.  1075,  holding  daughter, 
beneficiary  of  policy  on  life  of  father,  may  make  valid  assignment  of 
policy;  Sides  v.  Knickerbocker  Life  Ins.  Co.,  16  Fed.  652,  holding  that 
a  tenant  of  the  holder  of  a  life  interest  is  entitled  to  recover  face  value 
of  policy  on  landlord's  life,  irrespective  of  value  of  the  leasehold;  Ex- 
change Bank  v.  Loh,  104  Ga.  470,  44  L.  R.  A.  382,  31  S.  E.  469,  holding 
that  a  contract  for  life  insurance  is  not  a  contract  of  indemnity;  Guar- 
dian etc.  Ins.  Co.  v.  Hogan,  80  111.  45,  22  Am.  Rep.  184,  holding  that 
mere  relationship  of  father  and  son  does  not  constitute  an  insurable 
interest  on  the  part  of  the  son,  unless  accompanied  by  a  reasonable 
expectation  of  pecuniary  advantage;  Nye  v.  Grand  Lodge,  9  Ind.  App. 
139,  36  N.  E.  432,  holding  the  weight  of  authority  supports  the  proposi- 
tion that  the  element  of  indemnity  is  not  necessary  to  a  contract  of  life 
insurance  ^  Rombach  v.  Piedmont  etc.  Insurance  Co.,  35  La.  Ann.  234, 
48  Am.  Rep.  241,  holding  a  man  has  no  insurable  interest  in  the  life  of 
his  mother-in-law;  Olmsted  v.  Kcyes,  85  N.  Y.  598,  sustaining  policy 
taken  out  by  husband  on  his  own  life,  payable  to  a  trustee,  for  benefit 
of  wife;  Appeal  of  Corson,  113  Pa.  St.  447,  6  AtL  217,  and  note  to 
56  Am.  Rep.  197,  holding  that  if  a  policy  is  valid  at  its  inception, 
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it  ia  unnecessary  to  prove  that  beneficiary  had  an  insurable  interest  at 
maturity;  Croswell  v.  Connecticut  Indemnity  Association,  51  S.  C.  112, 
28  S.  E.  203,  holding  a  son  has  insurable  interest  in  life  of  bis  mother,  ' 
which  will  support  an  assignment  to  him  of  policy  taken  by  mother  on 
her  own  life  for  benefit  of  daughter;  Clemmitt  v.  New  York  Life  Ins. 
Co.,  76  Va.  360,  holding  that  wife  and  children  had  insurable  interests 
in  policy  taken  oat  by  the  husband  and  father  for  their  benefit. 

What  constitutes  an  insurable  interest  in  life  of  another.    Note,  57 
Am.  Dec.  95. 

Insurable  interest  in  life  of  another.     Note,  84  Am.  Dec  291. 

Insurable  interest  in  life  of  parent,  child,  or  other  blood  relative. 
Note,  64  L.  R.  A.  226. 

Insurable  interest  in  life.    Note,  13  E.  R.  0.  399. 

Equitable  relief  cannot  be  bad  when  remedy  at  law  la  plain,  adequate 
and  complete,  nor  can  party  seeking  to  enforce  a  legal  right  resort  to  equity 
In  first  Instance  if  remedy  at  law  Is  as  practical  and  emrtent  to  the  ends 
of  justice. 

Approved  in  Wright  v.  Barnard,  233  Fed.  331,  holding  equity  had 
jurisdiction  where  legal  remedy  not  complete  and  adequate;  Niagara 
Fire  Ins.  Co.  v.  Adams,  198  Fed.  827,  117  C.  C.  A.  464,  holding  Federal 
court  would  not  entertain  suit  to  cancel  insurance  policy  for  fraud 
where  facts  alleged  would  constitute  complete  defense  at  law,  and  also 
support  action  at  law  for  deceit;  Bankers'  Reserve  Life  Co.  v.  Ombcr- 
son,  123  Minn.  288,  289,  48  L.  R.  A.  (N.  S.)  266,  143  N".  W.  736,  737, 
and  Oriesa  y.  Mutual  Life  Ins.  Co.,  169  Fed.  513,  94  C.  C.  A.  636,  both 
holding  after  death  of  insured  bill  did  not  lie  to  cancel  policy  alleged 
to  have  been  obtained  by  fraud  since  insurer  could  defend  action  at 
law  thereon  by  interposing  fraud;  Clark  v.  Rosario  Min.  &  Milling  Co., 
176  Fed.  185,  99  C.  C.  A.  534,  holding  equity  had  no  jurisdiction  of  suit 
for  specific  performance  of  contract  which  showed  on  face  that  plaintiff 
was  only  entitled  to  liquidated  damages  for  breach;  Prewett  v.  Citizens' 
Nat.  Bank,  66  W.  Va.  187,  135  Am.  St.  Rep.  1019,  66  S.  E.  233,  and 
Sunset  Tel.  &  Tel.  Co.  v.  Williams,  162  Fed.  302,  22  L.  R.  A.  (N.  S.) 
374,  89  C.  C.  A.  281,  both  holding  court  would  not  entertain  writ  to 
cancel  contract  on  ground  of  fraud  on  which  defendant  has  sued  at  law; 
Warmath  v.  0 'Daniel,  159  Fed.  89,  16  L.  R.  A.  (N.  S.)  414,  86  C.  C.  A. 
277,  holding  suit  by  trustees  of  bankrupt  to  recover  value  of  goods 
fraudulently  sold  not  maintainable  in  equity  since  no  equitable  relief 
required;  Balfour  v.  San  Joaquin  etc.  Bank,  156  Fed.  501,  holding  equity 
would  entertain  action  on  account  where  shown  nature  of  dealings  re- 
quired accounting;  Miller  v.  Steele,  153  Fed.  719,  82  C.  C.  A.  572,  hold- 
ing action  in  Federal  court  against  legatee  seeking  money  judgment  only 
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was  properly  brought  at  law ;  United  States  v.  Bitter  Root  etc.  Co.,  133 
Fed.  278,  66  C.  C.  A.  652,  denying  equitable  jurisdiction  over  suit  by 
United  States  against  number  of  corporations  for  joint  trespass  on 
public  lands  and  unlawful  cutting  of  timber  therefrom;  Such  v.  Bank, 
127  Fed.  452,  holding  receipt  in  full  in  nature  of  release,  not  under  seal, 
may  be  avoided  at  law  for  fraud;  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  520,  sustaining  bill  by  unsecured  creditors,  claims  not  reduced  to 
judgment,  to  appoint  receiver  to  take  charge  of  property  of  insolvent 
corporation ;  Mutual  life  Ins.  Co.  v.  Pearson,  114  Fed.  398,  entertaining 
equitable  jurisdiction  of  bill  seeking  delivery  and  cancellation  of  life 
insurance  policy  on  ground  of  fraud  and  conspiracy;  Gulf  Red  Cedar 
Co.  v.  Crenshaw,  138  Ala.  141,  35  South.  51,  upholding  jurisdiction  over 
suit  by  tenants  in  common  against  cotenants  for  accounting  of  timber 
taken,  discovery  and  injunction  against  future  waste;  Insurance  Co.  of 
North  America  v.  Cullen,  237  Mo.  572,  141  S.  W.  629,  holding  suit  did 
not  lie  to  enjoin  several  actions  on  independent  fire  policies  on  same 
property  and  cancel  them  for  fraud,  on  theory  that  insurers  would  be 
embarrassed  in  defenses  of  fraud  or  that  there  was  multiplicity  of  suits; 
Fludd  v.  Equitable  life  Assur.  Soc,  75  S.  C.  319,  55  S.  E.  763,  holding 
in  action  on  policy  where  right  to  cancel  for  fraud  is  set  up  by  defend- 
ant, defendant  is  not  entitled  to  have  issue  tried  in  equity;  Bruner  v. 
Miller,  59  W.  Va.  42,  52  S.  E.  998,  holding  equity  had  jurisdiction  of 
suit  to  rescind  oil  lease  for  fraud ;  United  States  v.  Huckabee,  16  Wall. 
435,  21  L.  Ed.  464,  holding  that  District  Court  had  no  jurisdiction  of  an 
information  for  seizure  under  the  confiscation  act  when  the  parties  were 
in  possession  under  a  grant  from  the  United  States ;  Clements  v.  Mache- 
boeuf,  92  IT.  S.  418,  23  L.  Ed.  504,  affirming  jurisdiction  of  suit  to 
set  aside  deeds  executed  by  an  agent  on  ground  of  fraud;  I  Vinson  v. 
Hutton,  98  U.  S.  83,  25  L.  Ed.  68,  sustaining  jurisdiction  to  correct  an 
account  on  dissolution  of  partnership,  there  being  no  relief  at  law; 
Tyler  v.  Savage,  143  U.  S.  94,  36  L.  Ed.  88,  12  Sup.  Ct.  345,  sustaining 
jurisdiction  of  bill  by  creditors  for  discovery  and  appointment  of  a  re- 
ceiver and  relief  from  a  stock  subscription  induced  by  fraud;  Walla 
Walla  v.  Walla  etc.  Water  Co.,  172  U.  S.  12,  43  L.  Ed.  346,  19  Sup.  Ct. 
82,  affirming  jurisdiction  to  enjoin  a  city  from  erecting  waterworks  by 
which  an  irreparable  injury  was  threatened;  Sullivan  v.  Portland  etc. 
R.  Co.,  4  Cliff.  226,  Fed.  Cas.  13,596,  holding  the  remedy  for  breach  .of 
an  agreement  to  set  aside  portion  of  an  usurious  interest  was  at  law 
not  im  equity ;  The  Magic  Ruffle  Co.  v.  Elm  City  Co.,  14  Blatchf .  113, 
Fed.  Oas.  8950,  holding  a  court  of  equity  will  not  sustain  a  bill  merely 
for  damages  for  breach  of  contract;  Gowdy  v.  Green,  69  Fed.  866,  dis- 
missing bill  by  a  colored  person  for  an  injunction  to  restrain  State 
officials  from  acting  under  the  registration  laws,  denying  his  right  to 
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vote ;  Aetna  Life  Ins.  Co.  v.  Smith,  73  Fed.  318,  dismissing  bill  to  eaneel 
policy,  on  ground  of  fraudulent  -misrepresentations,  which  would  con- 
stitute a  valid  defense  to  action  on  policy;  Grether  v.  Wright,  75  Fed. 
748,  23  C.  C.  A.  498,  holding  Federal  court  in  equity  may  enjoin  an 
assessment  and  collection  of  a  State  tax  under  State  law  giving  that 
remedy;  Pokegama  Sugar  Pine  Lumber  Co.  v.  Klamath  River  Lumber 
etc.  Co.,  96  Fed.  55,  allowing  suit  for  injunction  where  remedy  at  law 
involved  delay;  Youngblood  v.  Youngblood,  54  Ala.  488,  dismissing  bill 
to  recover  usurious  interest  and  charging  fraud,  but  seeking  no  dis- 
covery or  equitable  relief  and  where  the  rights  of  trie  parties  were 
strictly  legal;  Jones  v.  Newhall,  115  Mass.  252,  15  Am.  Rep.  105,  refus- 
ing to  decree  specific  performance  of  contract  when  the  only  matter  out- 
standing is  the  payment  of  the  purchase  money;  Phipps  v.  Kelley,  12 
Or.  216,  6  Pac.  709,  affirming  that  section  16  .of  the  Judicature  Act  was 
intended  as  a  vindication  of  the  constitutional  right  of  trial  by  jury. 

Distinguished  in  Hogg  v.  Maxwell,  218  Fed.  358,  134  C.  C.  A.  164, 
holding  wife  could  not  sue  for  damages  arising  from  execution  of  sepa- 
ration agreement  induced  by  fraud  without  first  .reforming  it  in  equity; 
Dow  v.  Berry,  18  Fed.  125,  holding  that  section  723,  Revised  Statutes, 
is  declaratory  only,  and  sustaining  bill  in  equity  for  discovery  of  price 
for  which  a  machine  held  in  trust  had  been  fraudulently  sold  and  re- 
covery of  the  proceeds. 

Cases  in  which  equity  will  interfere  in  the  enforcement  of  a  legal  right 
examined. 

Approved  in  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  519,  entertaining 
bill  by  nonsecured  creditors,  claims  not  reduced  to  judgment,  to  appoint 
receiver  of  insolvent  corporation;  New  York  Life  Ins.  Co.  v.  Beard, 
80  Fed.  67,  affirming  jurisdiction  of  equity  to  prevent  multiplicity  of 
suits  at  law. 

Whenever  court  of  law  is  competent  to  take  cognizance  of  a  right  and 
has  power  to  proceed  to  a  judgment,  affording  a  plain,  adequate  and  com- 
plete remedy  without  aid  of  equity,  plaintiff  must  in  general  proceed  at 
law,  because  defendant  has  a  right  to  trial  by  jury. 

Approved  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  762,  holding  where 
ground  of  equitable  jurisdiction  failed,  court  would  not  retain  case  to 
determine  matters  cognizable  at  law;  Ames  Realty  Co.  v.  Big  Indian 
etc.  Min.  Co.,  146  Fed.  176,  in  Federal  equity  suit  to  protect  water  rights 
in  stream  against  other  separate  appropriators,  all  of  whom  are  citizens 
of  different  States  from  complainant,  court  may  entertain  cross-bill  set- 
ting up  priority,  irrespective  of  citizenship;  General  Elec.  Co.  v.  West- 
inghouse  Elec.  &  Mfg.  Co.,  144  Fed.  466,  where  contract  for  manufacture 
of  goods  provided  for  liquidated  damages  at  half  of  sale  price  in  case 
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of  breach,  violation  thereof  not  enjoined;  American  Lighting  Co.  v.  Pub- 
lic Service  Corp.,  134  Fed.  131,  recusing  to  punish  as  contempt  the  dis- 
regard of  restraining  order  issued  in  case  where  adequate  remedy  at  law 
existed;  American  Alkali  Co.  v.  Salom,  131  Fed.  50,  65  C.  C.  A.  284, 
subscriber  to  corporate  stock  may  plead  rescission  of  sale  for  fraud  as 
defense  to  action  for  assessment  on  subscription;  Southern  Pine  Co.  v. 
Hall,  105  Fed.  89,  44  C.  C.  A.  363,  to  point  State  statute  enlarging  equi- 
table rights,  enforceable  in  Federal  court,  unaffecting  parties,  right 
to  jury  trial ;  Roland  Park  Co.  v.  Hull,  92  Md.  310, 48  Atl.  367,  refusing  to 
restrain  action  at  law  for  damages  where^  equitable  estoppel  available  to 
defendant  in  action  at  law;  Buzard  v.  Houston,*  119  U.  S.  351,  353,  30 
L.  Ed.  453,  454,  7  Sup.  Ct.  251,  253,  denying  jurisdiction  in  equity  of  a 
bill  to  rescind  contract  on  ground  of  fraud  and  recover  money  paid 
under  it,  as  an  action  of  deceit  would  afford  a  full,  adequate  and  com- 
plete remedy;  Walker  v.  Brown,  58  Fed.  25,  dismissing  bill  against  ad- 
ministrators to  enforce  an  alleged  lien  on  bonds  of  deceased  arising 
under  contract;  In  re  Foley,  76  Fed.  395,  holding  that  Federal  courts 
had  no  jurisdiction  of  administration  proceedings,  but  could  decide  a 
question  of  fact  presented  by  a  petition  of  an  illegitimate  son  claiming 
an  acknowledgment  of  paternity;  Alger  v.  Anderson,  92  Fed.  708,  hold* 
ing  that  where  equitable  relief  is  sought  and  secondary  relief  of  a  legal 
nature,  if  suit  in  equity  fails,  the  Federal  courts  cannot  retain  jurisdic- 
tion in  equity  to  administer  the  legal  relief;  Home  Life  Co.  v.  Selig,  81 
Md.  204,  31  Atl.  503,  refusing  relief  in  equity  to  cancel  policies  alleged 
to  have  been  obtained  through  fraud  and  to  restrain  actions  thereon. 
Distinguished  in  Wehrman  v.  Conklin,  155  U.  S.  328,  39  L.  Ed.  174, 
15  Sup.  Ct.  134,  enjoining  prosecution  of  an  action  of  ejectment  to  re- 
cover possession  of  lands  to  which  the  title  was  in  dispute. 

Where  defendant  has  good  defense  at  law  to  purely  legal  demand, 
he  should  be  left  to  it,  unless  he  Is  prepared  to  prove  some  special  cir- 
cumstance to  show  that  he  may  suffer  irreparable  injury  if  denied  a  pre- 
ventive remedy. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213 
U.  S.  282,  53  L.  Ed.  798,  29  Sup.  Ct.  426,  holding  equity  would  not 
interfere  on  ground  of  unconstitutionality  with  suit  to  collect  license  fee 
imposed  on  public  service  corporation;  City  Council  of  Augusta  v.  Tim- 
merman,  227  Fed.  175,  refusing  to  enjoin  collection  of  tax  alleged  to  be 
illegal  when  person  assessed  had  right  to  pay  under  protest  and  bring 
action  to  recover  back ;  Henderson  v.  Mound  Coal  Co.,  181  Fed.  491,  104 
C.  C.  A.  235,  holding  in  action  on  lessee's  bond,  sureties  could  show  that 
unsigned  lease  of  even  date  but  differing  from  signed  lease  was  shown 
them  as  lease  to  obtain  which  bond  was  given ;  Scottish  Union  etc.  Ins. 
Co.  v.  Bowland,  196  U.  S.  633,  49  L.  Ed.  628,  25  Sup.  Ct.  345,  refusing 
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to  enjoin  prosecution  of  suits  against  foreign  corporation  for  personal 
property  taxes  on  ground  that  corporation  is  not  personally  liable  there- 
for ;  Cable  v.  United  States  life  Ins.  Co.,  191  U.  S.  305,  309,  48  L.  Ed. 
188,  24  Sup.  Ct.  74,  denying  jurisdiction  of  equitable  suit  to  cancel 
policy  because  State  license  revocable  if  pending  suit  removed;  Barrett 
v.  Twin  City  Power  Co.,  118  Fed.  865,  entertaining  jurisdiction  appoint- 
ing receiver  of  corporation  holding  options  to  purchase  about  to  expire 
and  refusing  redelivery  or  to  purchase  thereunder;  Des  Moines  Life  Ins. 
Co.  v.  Seifert,  210  111.  159,  71  N.  E.  350,  refusing  to  cancel  insurance 
policy  because  of  false  statements  by  insured  in  application ;  Seymour 
Water  Co.  v.  Seymour, -163  Ind.  127,  70  N.  E.  516,  refusing  to  cancel  con- 
tract between  city  and  water  company  granting  latter  exclusive  right 
to  furnish  water  at  exorbitant  rate;  Security  Sav.  Bank  v.  Carroll,  128 
Iowa,  233,  103  N.  W.  380,  receipt  of  notice  from  treasurer  of  intent  to 
assess  property  alleged  to  have  been  omitted  is  no  ground  for  injunction 
prior  to  time  fixed  for  hearing;  Home  Sav.  &  Trust  Co.  v.  Hicks,  116 
Iowa,  119,  89  N.  W.  105,  refusing  to  enjoin  foreclosure  of  mortgage  on 
ground  mortgage  paid,  if  statute  unconstitutional,  such  defense  avail- 
able in  foreclosure  suit;  Lynch  v.  United  States,  13  Okl.  145,  73  Pac. 
1097,  refusing  at  suit  of  government  to  cancel  patent  obtained  by  brib- 
ery and  perjury  of  entrymen  who  has  sold  to  bona  fide  purchaser;  John- 
son v.  Swanke,  128  Wis.  73,  5  L.  R.  A.  (N.  S.)  1048,  107  N.  W.  482, 
maker  of  non-negotiable  note  procured  by  fraud  is  not  entitled  to  its 
cancellation  or  to  injunction  against  its  transfer;  New  York  Life  Ins. 
Co.  v.  Bangs,  103  U.  S.  783,  26  L.  Ed.  610,  holding  suit  in  equity  will 
not  lie  to  give  effect  to  defenses  which  might  have  been  fully  set  tip 
in  an  action  at  law ;  Deweese  v.  Reinhard,  165  U.  S.  389,  41  L.  Ed.  758, 
17  Sup.  Ct.  341,  refusing  to  enjoin  prosecution  of  an  action  of  eject- 
ment where  any  defense  to  the  apparent  legal  title  was  created  by  mat- 
ters of  statute  and  record  and  was  available  in  action  at  law ;  Gindrat  v. 
Dane,  4  Cliff.  263,  Fed.  Cas.  5455,  holding  that  where  the  cause  of 
action  was  a  purely  legal  demand  and  the  defense  will  be  as  complete 
at  law  as  in  equity,  a  suit  in  equity  will  not  be  sustained;  San  Diego 
Flume  Co.  v.  Souther,  90  Fed.  167,  32  C.  C.  A.  548,  dismissing  bill  for 
cancellation  of  contract  for  default  of  proof  that  there  was  no  adequate 
remedy  at  law;  Grangers'  Life  etc.  Ins.  Co.  v.  Kamper,  73  Ala.  347,  re- 
fusing equitable  relief  in  delivery  up  of  stock  notes  and  cancellation  of 
stock  subscriptions,  where  there  was  adequate  defense  at  law,  and  no 
special  circumstances  shown;  Payson  v.  Lamson,  134  Mass.  598,  dis- 
missing bill  to  restrain  prosecution  of  action  at  law,  where  the  defense 
was  equally  available  at  law  or  in  equity ;  Tef t  v.  Stewart,  31  Mich.  372, 
dismissing  bill,  charging  fraud  in  obtaining  deed  to  land,  and  praying 
only  a  judgment  in  damages,  the  remedy  at  law  being  adequate. 
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Distinguished  in  United  States  Life  Ins.  Co.  v.  Cable,  98  Fed.  766, 
39  C.  C.  A.  264,  entertaining  jurisdiction  of  bill  by  nonresident  to  cancel 
policy  on  ground  of  fraud,  notwithstanding  action  pending  in  State 
court;  Hancock  v.  Dick,  114  Mich.  340,  sustaining  bill  to  declare  a  pol- 
icy obtained  by  fraud,  void,  and  to  have  same  canceled,  and  enjoining 
prosecution  of  action  at  law  on  the  policy  already  commenced. 

Cancellation  in  equity  of  instrument  procured  by  fraud  when  ade- 
quate remedy  at  law  exists.    Note,  8  Ann.  Oaa.  548,  550. 

Injunction  against  proceedings  in  court  of  law  in  case  of  fraud, 
accident  or  mistake.    Note,  5  Ann.  Gas.  729. 

Equity  jurisdiction  to  cancel  instrument  notwithstanding  remedy 
at  law.    Note,  5LB.A  (N.  S.)  1053. 

Jurisdiction  to  cancel  policy  for  fraud,  and  enjoin  action  at  law 
thereon.    Note,  12  L.  R.  A.  (N.  8.)  881. 

Miscellaneous.  Cited  in  Connecticut  Mutual  Life  Ins.  Co.  v.  Bear,  26 
Fed.  583. 

IS  Wall.  623-632,  20  L.  Ed.  474,  UNITED  STATES  ▼.  RUSSELL. 

Exigencies  arising  in  time  of  war  or  Impending  public  danger  defined, 
and  held  to  justify  taking  of  private  property  by  government.  In  such 
case  the  government  is  not  a  trespasser,  but  is  bound  to  make  full  com- 
pensation to  owner. 

Approved  in  United  States  v.  Lynch,  188  U.  S.  476,  47  L.  Ed.  551,  23 
Sup.  Ct.  359,  holding  United  States  liable  for  lands  totally  flooded  by 
construction  of  dams  and  other  public  works;  Cammeyer  v.  Newton,  94 
U.  S.  234,  24  L.  Ed.  75,  holding  use  of  a  patented  caisson  coffer-dam,  by 
authority  and  under  directions  of  the  United  States,  was  no  defense 
to  an  action  for  infringement;  United  States  v.  Pacific  R.  R.  Co.,  120 
U.  S.  239,  30  L.  Ed.  638,  7  Sup.  Ct.  496,  holding  that  where  railroad 
bridges  had  been  destroyed  during  the  Civil  War  and  rebuilt  by  the 
government  as  a  military  necessity,  it  was  not  entitled  to  offset  the  cost 
of  reconstruction  against  the  company's  claim  for  transport  service; 
Brady  v.  Atlantic  Works,  4  Cliff.  412,  Fed.  Cas.  1794,  holding  government 
contractors  not  entitled  to  make  a  patented  dredging-boat,  without  con- 
sent of  patentee;  Sumner  v.  Philadelphia,  23  Fed.  Cas:  396,  holding  the 
city  liable  to  make  compensation  for  undue  detention  of  a  vessel  in 
quarantine  by  city  officers;  dissenting  opinion  in  Dow  v.  Johnson,  100 
U.  S.  171,  25  L.  Ed.  637,  majority  holding  army  officer  not  liable  to 
civil  action  in  local  courts  for  injuries  resulting  from  acts  ordered  by 
him  in  his  military  character  in  time  of  war. 

Distinguished  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States, 
239  U.  S.  207,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  holding  where  vessel  char- 
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tered  by  United  States  was  injured  while  assisting  another  vessel  of 
United  States,  United  States  was  not  liable. 

What  constitutes  damage  for  public  nse  for  which  compensation 
must  be  made.    Note,    4  Am.  St.  Rep.  403. 

Liability  of  soldiers  for  destroying  property  during  war.    Note, 
87  Am.  Dec.  509. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  R.  A.  1915A, 
1166. 

Continuance  of  constitutional  guaranties  during  war  or  insurrec- 
tion.   Note,  45  L.  R.  A.  (N.  8.)  1019. 

When  employment  and  use  of  private  property  by  government  is  such 
as  to  raise  an  implied  promise  on  its  part  to  reimburse  owner  for  services 
rendered  and  expenses  incurred,  and  ownership  of  the  property  is  not  dis- 
turbed, it  is  not  appropriated  by  government  so  as  to  prevent  jurisdiction, 
of  Court  of  Claims. 

Approved  in  Harvey  v.  Denver  etc.  R.  Co.,  44  Colo.  265,  180  Am. 
St.  Rep.  120,  99  Pac.  33,  complaint  considered  and  held  broad  enough 
to  admit  evidence  of  either  express  or  implied  contract;  Coleman  v. 
United  States,  152  U.  S.  99,  88  L.  Ed.  869,  14  Sup.  Ct.  474,  denying  that 
in  suits  to  vacate  patents  to  public  lands  brought  by  private  owners 
in  the  name  of  the  United  States,  there  was  any  implied  contract  by  the 
United  States  to  compensate  the  attorneys  as  assistant  district  attorneys ; 
United  States  v.  Berdan  Firearms  Co.,  156  U.  S.  569,  39  L.  Ed.  586, 
15  Sup.  Ct.  425,  holding  that  the  use  of  an  invention  in  the  government 
musket,  with  the  permission  of  the  inventor  and  his  assignee,  raised  an 
implied  contract  to  pay  compensation,  of  which  the  court  could  take 
cognizance. 

Distinguished  in  Bigby  v.  United  States,  188  U.  S.  407,  47  L.  Ed.  524, 
23  Sup.  Ct.  471,  holding  action  against  United  States  for  damages 
sustained  by  fall  from  government  elevator  sounding  in  tort  not  main- 
tainable ;  United  States  v.  Kimbal,  13  Wall.  646,  20  L.  Ed.  505,  holding 
that  a  claim  for  damage  to  a  private  steamboat  after  its  impressment 
by  government  on  termination  of  its  chartered  voyage,  during  the  Civil 
War,  was  not  within  jurisdiction  of  Court  of  Claims,  but  must  be  set- 
tled by  the  executive  or  legislative  branches  of  the  government;  Schillin- 
ger  v.  United  States,  155  U.  S.  170,  39  L.  Ed.  Ill,  15  Sup.  Ct.  87,  deny- 
ing jurisdiction  of  Court  of  Claims  in  claim  against  government  for  tort 
in  infringing  a  patent;  United  States  v.  Winchester  etc.  R.  Co.,  163 
U.  S.  254,  256,  41  L.  Ed.  150,  151,  16  Sup.  Ct.  996,  997,  holding  the  court 
had  no  jurisdiction  of  claim  for  rails  removed  by  the  government  from 
railroad  seized  and  appropriated  by  it  during  the  Civil  War. 
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Right  of  one  whose  property,  taken  for  public  use  without  consent 
or  condemnation  to  maintain  action  for  compensation  or  per- 
manent damages.     Note,  28  L.  R.  A.  (N.  S.)  968. 

Demise  of  vessel  by  charter-party.    Note,  5  Ann.  Gas.  623. 

Miscellaneous.  Cited  in  Christie  Street  Commission  Co.  v.  United 
States,  126  Fed.  993,  quaere,  whether  United  States  Circuit  Court  has 
jurisdiction  to  recover  taxes  illegally  exacted  by  collector  under  color 
of  revenue  laws;  Hockaday  v.  Commissioners,  1  Colo.  App.  377,  29  Pac. 
292,  erroneously. 

13  Wall.  633-635,  20  L.  Ed.  711,  FUGH  v.  T7NITED  STATES. 

Court  of  Claims  has  no  jurisdiction  of  a  claim  for  destruction  of  property 
by  military  forces  of  government  during  Civil  War,  nor  for  rents  collected 
by  government  from  abandoned  lands. 

Approved  in  United  States  v.  Winchester  etc.  R.  Co.,  163  U.  S.  265, 
256,  41  L.  Ed.  150,  151,  16  Sup.  Ct.  997,  denying  jurisdiction  of  Court 
of  Claims  for  rails  removed  by  government  from  a  railroad,  seized  and 
appropriated  during  the  Civil  War. 

13  Wall.  636-646,  20  L.  Ed.  503,  UNITED  STATES  ▼.  KTMBAL. 

Court  of  Claims  has  no  jurisdiction  of  a  claim  for  injuries  to  a  vessel, 
occasioned  by  tortious  act  of  a  government  officer  in  compelling  its  master 
to  put  to  sea  after  termination  of  its  government  charter. 

Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  207,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  holding  United  States  not  liable 
for  injuries  to  vessel  under  charter  to  United  States  caused  while 
assisting  another  United  States  vessel;  Morgan  v.  United  States,  14 
Wall.  534,  20  L.  Ed.  739,  holding  that  the  stranding  of  a  ship,  chartered  % 
to  government,  in  crossing  the  bar,  was  a  sea  risk,  for  which  govern- 
ment was  not  liable,  although  master  was  compelled  to  put  to  sea  by 
military  order,  and  the  Court  of  Claims  had  no  jurisdiction;  Reybold 
v.  United  States,  15  Wall.  207,  21  L.  Ed.  58,  to  same  effect,  where  the 
act  of  master  in  putting  to  sea  was  voluntary. 

Marginal  clause  placed  by  quartermaster  on  bill  of  lading  of  vessel 
chartered  by  United  States  providing  that  order  of  consignee  to  discharge 
at  another  port  though  destination  should  be  in  writing  on  bill  is  no  part 
of  contract  entered  into  by  vessel. 

Approved  in  West  Hartlepool  Steam  Nav.  Co.  v.  450  Tons  of  Kainit, 
151  Fed.  889,  holding  marginal  note  on  bill  of  lading  referring  to  terms 
of  charter-party  was  not  jJart  of  contract  where  it  did  not  appear  by 
whom  written. 
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13  Wall.  646-654,  20  X».  Ed.  685,  WHITE  ▼.  HART. 

Constitutions  adopted  by  various  Confederate  States  at  close  of  Civil 
War  were  submitted  to  Congress  as  voluntary  laws  and  State  is  estopped  to 
assail  their  binding  character  on  ground  of  coercion  by  Congress.  The  ac- 
tion of  Congress  cannot  be  inquired  into;  the  judicial  is  bound  to  follow  the 
action  of  the  political  department  of  the  government,  and  is  concluded  by 
it.    Congress  has  no  power  to  supersede  the  national  Constitution. 

Approved  in  In  re  Smith,  8  N.  B.  R.  405,  22  Fed.  Cas.  401,  holding 
the  Federal. Constitution  does  not  preclude  Congress  from  passing  laws 
impairing  the  obligation  of  contracts,  and  sustaining  the  amendment 
of  1873  to  the  bankruptcy  act;  Smith  v.  Good,  34  Fed.  208,  holding 
that  the  determination  by  the  State  officers  on  the  question  of  the 
due  adoption  of  an  amendment  to  Rhode  Island  Constitution  was  bind- 
ing on  the  Federal  courts;  State  v.  Bank  of  Tennessee,  5  Baxt.  91, 
in  separate  opinion,  holding  that  the  joint  resolution  of  Congress,  re- 
storing Tennessee  to  her  rights  in  the  Union,  did  not  make  the  action 
of  the  State  that  of  the  general  government;  The  Homestead  Cases,  22 
Gratt.  286,  12  Am.  Rep.  513,  holding  that  the  homestead  exemption  law 
of  Virginia  of  1870  could  not  be  sustained  on  the  plea  that  it  had  been 
sanctioned  by  Congress  in  approving  the  .new  Constitution;  dissenting 
opinion  in  Koehler  v.  Hill,  60  Iowa,  659,  15  N.  W.  636,  majority  hold- 
ing State  courts  had  power  to  review  action  of  legislature  in  matter* 
of  an  amendment  to  State  Constitution. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  612,  15  N.  W.  613,  affirm- 
ing the  power  of  the  judicial  department  of  a  State  to  review  the  action 
of  the  legislature  in  the  matter  of  an  amendment  to  the  State  Con- 
stitution. 

At  no  time  were  the  rebellious  States  out  of  the  Union;  their  rights 
under  the  Constitution  were  suspended,  not  destroyed;  their  constitutional 
duties  and  obligations  remained  the  same. 

Approved  in  Keith  v.  Clark,  97  U.  S.  462,  24  L.  Ed.  1074,  showing 
that  acts  passed  by  legislature  of  Tennessee,  while  in  rebellion,  were 
binding  on  State,  except  when  in  aid  of  Rebellion  or  conflicting  with 
Constitution  and  laws  of  the  United  States ;  State  v.  Bank  of  Tennessee, 
5  Baxt.  24,  40,  43,  74,  holding  that  the  constitutional  prohibition  against 
impairing  contracts  continued  during  the  Rebellion,  notes  of  the  bank 
are  entitled  to  priority  of  payment,  whether  issued  before  or  after  the 
Rebellion  commenced,  and  State  legislation,  repudiating  liability  on 
notes  issued  after  the  secession,  is  void;  The  Homestead  Cases,  22 
Gratt.  283,  12  Am.  Rep.  511,  holding  that  the  Virginia  Constitution 
article  I,  section  1,  and  the  homestead  exemption  act  of  1870,  were  in- 
valid as  to  prior  debts. 
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State  after  Rebellion  had  no  more  power  to  do  any  act  prohibited  by 
Federal  Constitution  than  before  Rebellion  or  after  restoration  to  normal 
position  in  the  Union.  It  can  no  more  Impair  the  obligation  of  a  contract 
by  adopting  a  constitution  than  by  passing  a  law. 

Approved  in  Taylor  v.  Thomas,  22  Wall.  490,  22  L.  Ed.  793,  holding 
that  "cotton  notes/'  authorized  by  legislature  of  Mississippi,  1861, 
were  void  and  not  receivable  for  taxes  after  reorganization;  Oliver 
y.  Memphis  ete.  R.  Co.,  30  Ark.  131,  denying  power  of  legislature  to 
repeal  charter  provisions,  exempting  the  railroad's  property  from 
taxation;  Grand  Lodge  of  Masons  v.  New  Orleans,  44  La.  Ann.  666, 
11  South.  151,  holding  that  the  statute  of  1855,  exempting  the  Masonic 
Grand  Lodge  hall  from  taxation,  is  not  a  provision  of  the  charter,  and 
is  repealed  by  the  Constitution  of  1879;  State  v.  Hickman,  9  Mont. 
379,  8  L.  R.  A.  405,  23  Pac.  743,  holding  that  the  constitutional  pro- 
vision, fixing  the  salary  of  the  Secretary  of  State,  had  the  effect  of  a 
law,  and  no  further  legislation  was  required  to  authorize  the  State 
treasurer  to  pay  the  salary;  The  Homestead  Cases,  22  Gratt.  282,  12 
Am.  Rep.  510,  adjudging  the  Constitution  of  Virginia,  article  XI, 
section  1,  and  the  homestead  exemption  act  of  1870,  invalid  as  to  prior 
debts;  Berry  v.  Bellows,  30  Ark.  203,  and  dissenting  opinion  in  Louisi- 
ana v.  Jumel,  107  U.  S.  760,  27  L.  Ed.  465,  2  Sup.  Ct.  169,  both 
arguendo. 

« 

Laws,  which  subsist  at  time  and  place  of  making  of  contract,  and  where 
it  is  to  be  performed,  enter  into  and  form  part  of  it  as  if  expressly  referred 
to  or  incorporated  in  its  terms. 

Approved  in  Geiger  v.  Geiger,  57  S.  C.  526,  35  S.  E.  1034,  holding 
homestead  acts  giving  homestead  exemption  to  widow  and  children 
against  debts  contracted  since  1880  forms  part  of  contract,  and  is  con- 
stitutional; McCandless  v.  Richmond  etc.  R.  Co.,  38  S.  C.  113,  18 
L.  R.  A.  444,  16  S.  E.  432,  holding  that  where  an  amended  charter  was 
granted,  subject  to  legislative  power  of  amendment,  a  subsequent  stat- 
ute rendering  the  company  liable  for  damages  by  fire  caused  by  its 
engines,  was  constitutional;  Graham  v.  Chicago  etc.  R.  Co.,  53  Wis.  490, 
10  N.  W.  616,  holding  that  causes  of  action,  which  accrue  by  reason  of 
the  violation  of  an  existing  statute,  are  not  affected  by  its  repeal, 
whether  they  be  in  tort  or  contract. 

The  ideas  of  validity  and  remedy  are  inseparable,  and  both  are  parts 
of  the  obligation,  which  are  guaranteed  by  the  Constitution  from  invasion. 
A  State  may ,  modify  the  remedy,  but  not  so  as  to  impair  substantial  rights. 
Any  legislation  producing  this  result  is  void,  hence  State  Constitution,  clos- 
ing courts  against  remedy  on  any  debt,  consideration  for  which  was  a  slave, 
is  void  as  to  pre-existing  contract. 

VII — 16 
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•Approved  in  Turk  v.  Mayberry,  32  Okl.  74,  121  Pac.  668,  holding 
right  of  redemption  from  mortgage  foreclosure  could  not  be  impaired 
by  subsequent  legislation;  dissenting  opinion  in  Abbott  v.  Beddingfiold, 
125  N.  C.  285,  34  S.  E.  420,  majority  holding  public  office  to  which 
salary  attached  a  vested  interest  not  taken  away  by  subsequent  stat- 
ute changing  name  or  adding  a  new  duty;  dissenting  ojtinion  in  Coyle 
v.  Smith,  28  Okl.  183,  220,  113  Pac.  969,  984,  majority  holding  Con- 
gress could  not,  as  condition  of  admission  of  State,  limit  its  right  to 
locate  its  capital;  Osborn  v.  Nicholson,  13  Wall.  656,  20  L.  Ed.  693, 
holding  Arkansas  Constitution  of  1868,  prohibiting  the  enforcement-  of 
contracts  for  purchase  or  sale  of  slaves,  invalid  as  to  prior  transac- 
tions; Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  667,  669,  20  L.  Ed. 
759,  760,  25  La.  Ann.  349,  350,  holding  that  when  a  State  court  affirmed 
the  invalidity  of  a  contract,  based  on  a  consideration  in  Confederate 
money,  on  a  constitutional  provision  inhibiting  its  enforcement,  the 
question  must  depend  on  the  date  of  the  contract;  Gunn  v.  Barry,  15 
Wall.  624,  21  L.  Ed.  215,  holding  the  exemption  law  of  Georgia  of  1869 
invalid  as  to  a  creditor  who  had  obtained  a  judgment  lien  before  the 
act;  New  Orleans  Water  Works  Co.,  v.  Louisiana  Sugar  etc.  Co.,  125 
U.  S.  35,  31  L.  Ed.  614,  8  £up.  Ct.  750,  holding  that  on  writ  of  error 
to  State  court,  the  Supreme  Court  had  jurisdiction,  if  the  judgment 
.was  based  wholly  on  State  Constitution,  but  not  if  it  were  based  on  the 
previous  law  of  the  State;  United  States  v.  Johnson  Co.,  5  Dill.  213, 
Fed.  Cas.  15,489,  holding  that  a  statute,  which  deprived  the  County 
Court  of  its  power  over  its  taxing  powers  for  payment  of  bonds  and 
interest,  and  vested  them  in  another  court,  with  limitations  practically 
destructive  of  the  bondholder's  rights,  was  unconstitutional;  Commis- 
sioners Court  v.  Rather,  48  Ala.  447,  holding  that  a  statutory  provision, 
requiring  the  levy  of  a  tax  annually  for  a  specified  period  for  payment 
of  the  series  of  a  bond  issue,  falling  due  each  year,  did  not  limit  the 
power  to  continue  the  tax  levy  so  long  as  any  of  the  bonds  remained 
unpaid;  Nelson  v.  M'Crary,  60  Ala.  310,  denying  power  of  Alabama 
legislature  to  exempt  lands  from  the  payment  of  owner's  debts,  home- 
stead exemptions  are  to  be  governed  by  the  law  in  force  when  the  debt 
was  contracted ;  Robards  v.  Brown,  40  Ark.  427,  holding  that  the  act  of 
1879,  regulating"  mortgage  sales,  was  not  valid  as  to  mortgages  executed 
prior  to  act;  County  Commrs.  v.  Colorado  Seminary,  12  Colo.  499,  21 
Pac.  491,  holding  the  charter  provision,  allowing  exemptions  from  taxa- 
tion, could  not  be  impaired  by  subsequent  legislation;  Davis  v.  Rupe, 
114  Ind.  593,  17  N.  E.  165,  sustaining  constitutionality  of  statute  of 
1881,  relating  to  redemption  of  land  from  sales  on  execution  or  decretal 
orders;  Henderson  v.  Merchants'  etc.  Ins.  Co.,  25  La.  Ann.  349,  350  (see 
Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  667,  20  L.  Ed.  759,  ante) ; 
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Lessley  v.  Phipps,  49  Miss.  800,  holding  that  the  exemption  law  of 
Mississippi  of  1866,  increasing  the  homestead  exemption  from  one  hun- 
dred and  sixty  to  two  hundred  and  forty  acres,  is  invalid  as  to  debts 
created  before  its  passage;  Leavitt  v.  levering,  64  N.  H.  609,  1  L  B.  A. 
59, 15  Atl.  415,  the  Statutes  of  1885  (chapter  85,  section  9),  making  all 
payments  within  three  months  of  a  debtor's  assignment,  is  void  as  to 
payments  on  antecedent  contracts;  Lewis  v.  Woodfolk,  2  Baxt.  50,  hold- 
ing that  a  change  in  Constitution  of  Louisiana  annulling  existing  con- 
tracts for  sales  of  slaves  was  unconstitutional ;  Grigsby  v.  Peak,  57  Tex. 
149,  holding  that  a  State  Constitution  cannot  divest  rights  once  vested 
under  statutes  of  limitation ;  The  Homestead  Cases,  22  Gratt.  287,  288, 
12  Am.  Rep.  515,  holding  that  the  homestead  exemption  act  of  1870  of 
Virginia  impaired  the  rights  of  contracts  made  prior  to  the  passage  of 
the  act,  and  as-  to  such  contracts  was  invalid ;  Roberts  v.  Cocke,  28  Gratt. 
216,  holding  the  act  of  1873,  to  revive  a  former  law,  giving  courts  and 
juries  power  to  remit  interest,  is  invalid  as  to  contracts  entered  into 
when  there  was  no  such  power. 

Contracts  in  consideration  of  slaves,  made  when  slavery  was  lawful, 
are  valid,  and  unaffected  by  laws  passed  subsequent  to  the  abolition  of 
flavery. 

Approved  in  Boyce  v.  Tabb,  18  Wall.  548,  21  L.  Ed.  757,  sustaining 
judgment  on  a  note  given  for  price  of  slaves,  executed  in  1861;  Turner 
v.  Edwards,  2  Woods,  435,  Fed.  Cas.  14,254,  affirming  right  to  plead 
statute  of  limitations  in  second  suit  on  a  note,  made  for  purchase  price 
of  a  slave  before  the  Rebellion;  United  States  v.  Jefferson  Co.,  5  Dill. 
321,  1  McCrary,  367,  Fed.  Cas.  15,472,  holding  that  the  clause  in  the 
Arkansas  Constitution  of  1874  did  not  repeal  the  statute  of  1873,  making 
it  the  duty  of  the  County  Court  to  levy  a  special  tax  to  pay  the  bonds 
and  interest  issued  under  it;  Anderson  v.  Mills,  28  Ark.  183,  sustaining 
notes  and  mortgage  given  on  contract  for  purchase  of  slaves;  Cole  v. 
La  Chambre,  31  La.  Ann.  45,  holding  that,  when  incurred,  an  obligation 
of  a  tutrix  and  cotutor  to  a  ward,  which  included  the  price  of  slaves, 
was  a  valid  obligation,,  and  unaffected  by  a  subsequent  amendment  of 
State  Constitution;  Hedgman  v.  Board,  26  Mich.  54,  12  Am.  Rep.  299, 
holding  that  a  child  _of  fugitive  slaves  does  not  become  a  citizen  of 
the  United  States,  under  the  act  of  1802,  by  coming  to  reside  in  the 
United  States ;  State  v*  Walsh,  31  Neb.  477,  478,  48  N.  W.  265,  holding 
that  the  provisions  of  law  of  1875,  in  force  when  improvement  bonds 
were  issued,  remained  in  force  as  to  all  improvement  bonds  after  passage 
of  the  act  and  before  adoption  of  the  Constitution;  Blease  v.  Pratt, 
3  S.  C.  514,  holding  that  liberation  of  a  slave  cannot  be  set  up  as  a 
defense  to  a  bond  for  the  purchase  of  such  slave  on  the  ground  of  fail- 
ure of  consideration;  Lewis  v.  Woodfolk,  2  Baxt.  51,  holding  that  a  « 
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* 

change  in  Louisiana  Constitution,  annulling  existing  contracts  for  sales 
of  slaves,  was  unconstitutional,  and  would  not  be  recognized  in  Tennes- 
see; Poutz  v.  Reggio,  25  La.  Ann.  644,  considering  validity  of  mortgage 
given  to  secure  price  of  slaves.     . 

Effect  on  legal  contract  of  subsequent  statute  making  same  illegal. 
Note,  10  Ann.  Gas.  1024. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Osborn  v.  Nicholson, 
13  Wall.  663 ;  Elliott  Nat.  Bank  v.  Western  etc.  R.  R.,  2  Lea,  680. 

13  Wall.  664-664,  20  L.  Ed.  689,  OSBORN  v.  NICHOLSON. 

Contract  valid  when  and  where  it  is  made  is  valid  everywhere. 
Approved  in  Louisiana  State  Lottery  Co.  v.  Fitzpatrick,  3  Woods,  248, 
Fed.  Cas.  8541,  denying  power  of  State  to  cancel  the  charter  of  the 
Louisiana  State  Lottery  Company  before  expiration  of  the  term  granted. 

Constitution  of  Arkansas  of  1868,  annulling  contracts  for  purchase  or 
sale  of  slaves,  and  prohibiting  their  enforcement,  is,  as  to  all  prior  trans- 
actions, in  conflict  with  contract  clause  of  national  Constitution. 

Approved  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  etc. 
Co.,  125  U.  S.  35,  31  L.  Ed.  613,  8  Sup.  Ct.  750,  holding  that  on  writ  of 
error  to  State  court,  the  Supreme  Court  could  review  a  judgment  based 
wholly  on  State  Constitution,  but  not  if  it  were  based  on  the  previous 
.law  of  the  State;  Hinds  v.  Wilcox,  22  Mont.  12,  55  Pac.  358,  holding 
the  inheritance  tax  act  of  1897  did  not  apply  to  an  estate  of  a  testator, 
who  died  in  1896,  as  vested  rights  accrued  on  the  death. 

All  contracts  are  Inherently  subject  to  paramount  power  of  the  sovereign, 
the  exercise  of  which  is  never  understood  to  involve  their  violation  within 
meaning  of  contract  clause  of  national  Constitution;  the  power  acts  on  the 
property,  not  upon  the  contract. 

Approved  in  United  States  v.  Inlots,  26  Fed.  Cas.  491,  a  tenant  at 
will  is  not  entitled  to  compensation  on  the  property,  being  taken  by  the 
government;  Vermont  etc.  R.  B.  Co.  v.  Vermont  etc.  R.  R.  Co.,  63  Vt. 
21,  10  L.  R.  A.  565,  21  Atl.  266,  sustaining  constitutionality  of  acts  of 
1882  and  1884,  relating  to  railroad  taxation,  so  far  as  regarded  their 
operation  on  a  pre-existing  lease  of  a  railroad. 

Contracts  relating  to  slaves,  valid  when  made,  were  not  affected  by 
the  thirteenth  amendment  to  the  Constitution. 

Approved  in  Boyce  v.  Tabb,  18  Wall.  548,  21  L.  Ed  757,  sustaining 

judgment  on  a  note  given  for  price  of  slaves  in  1861;  Hall  v.  United 

States,  92  U.  S.  31,  23  L.  Ed.  600,  holding  that  a  contract  between  slaves, 

,  made  prior  to  the  emancipation,  created  no  obligation  and  conferred  no 
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*ghts  as  to  either  of  the  parties ;  Holmes  v.  Sevier,  154  U.  S.  583, 

80  L.  Ed.  876, 14  Sap.  Ct.  1203,  holding  that  emancipation  had  no  effect 

011  validity  of  note,  given  for  purchase  of  slaves,  valid  when  made; 

Anderson  v.  Mills,  28  Ark.  183,  sustaining-  notes  and  mortgage  given  on 

^Atract  for  purchase  of  slaves;  Richardson  v.  Thomas,  28  Ark.  389, 

jading  that  in  action  on  notes  given  for  purchase  of  land,  slaves,  etc., 

tfore  the  Civil  War,  the  subsequent  emancipation  of  the  slaves  had 

110  effect ;  Hedgman  v.  Board,  26  Mich.  54,  12  Am.  Rep.  299,  holding  that 

a  eMld  of  fugitive  slaves  does  not  become  a  citizen  of  the  United  States 

^€r  act  of  1802,  by  coming  to  reside  in  the  United  States;  Blease  v. 

*^*tt,  3  S.  C.  514,  holding  that  liberation  of  a  slave  cannot  be  set  up 

f3  a  defense  to  a  bond  for  the  purchase  of  such  slave,  on  the  ground  of 

**lure  of  consideration;  Lewis  v.  Woodfolk,  2  Baxt.  51,  holding  that  a 

tt&zzgie   in  the  Louisiana  Constitution,  annulling  existing  contracts  for 

*Ves,    was  unconstitutional;  Henderlite  v.  Thurman,  22  Gratt.  480,  12 

^^  ^*L**i"*».  536,  holding  that  a  bond  given  for  price  of  slaves  before  their 


^**c*J><ation  was  not  destroyed  by  the  thirteenth  amendment;  Pontz 
^Kgrio,  25  La.  Ann.  644,  in  considering  validity  of  mortgage  given  to 
*****    I>xiee  of  slaves. 

*^£*.ts  acquired  by  deed,  will  or  contract  of  marriage,  or  other  contract 

T/^^4.    according  to  statutes  subsequently  repealed,  subsist  afterward,  as 

.        '^^  before,  in  all  respects  as  if  the  statutes  were  still  in  full  force. 

*  y^***>ved  in*  United  States  v.  United  States  Fidelity  &  Guaranty  Co., 

^  x  ^*>,  66  Atl.  813,  holding  one  acquiring  right  to  sue  on  contractor's 

\iffiV^  gVven  under  existing  statute  could  sue,  as  there  provided,  in  State 

»ti&?\,  after  amendment  requiring  such  suits  to  be  brought  in  Federal 

aft;  Lerms  v.  Stevenson,  40  Fed.  359,  holding  that  a  valid  Spanish 

gr&nt  is  protected  by  the  treaty  of  Guadalupe  Hidalgo  and  cannot  be 

nullified  by  the  State  without  inquiry;  Speer  v.  Mayor  etc.  of  Athens, 

85  Ga.  68,  9  L.  R.  A.  408,  11  S.  E.  808,  as  a  case  eited  by  plaintiff  to 

illustrate  meaning  of  "due  process  of  law." 

Taking  private  property  by  mere  legislation.    Note,  40  Am.  Dae. 
281. 

Effect  on  legal  contract  of  subsequent  statute  making  same  illegal. 
Note,  10  Ann.  Gas.  1024. 

Statutes  are  not  deemed  repealed,  nor  vested  rights  destroyed,  by  im- 
plication, unless  the  implication  is  so  clear  as  to  be  equivalent  to  an  explicit 
declaration. 

Approved  in  The  Adula,  127  Fed.  857,  holding  Rev.  Stats., 
§§  4646,  4647,  giving  district  attorney  sum  not  exceeding  three  thousand 
dollars  in  prize  cases  beyond  legal  compensation  hot  repealed  by  29  Stat. 
179,  fixing  salaries ;  Pabst  Brewing  Co.  v.  Thorley,  127  Fed.  440,  holding 
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covenant  in  lease  to  secure  lessee  against  acts  of  lessor,  as  represen- 
tative, assigns,  or  "other  persons,"  other  persons  meant  claimants 
through  lessor  or  by  paramount  title;  Warten  v.  Matthews,  80  Ala. 
431,  ruling  that  the  amendment  of  1883  to  section  2126  of  Code  of  1876 
was  not  retrospective,  vested  rights  having  accrued;  State  v.  Newark, 
39  N.  J.  L.  386,  holding  that  the  constitutional  amendment  of  1875  was 
self-executing,  and  repealed  all  special  laws  as  to  taxation  of  property. 

13  Wall.  664-672,  20  L.  Ed.  632,  EX  PARTE  RTJSSELXt. 

"Final  disposition"  of  suit  in  Court  of  Claims,  within  act  of  1868,  re- 
specting new  trial  within  two  years  thereafter,  has  reference  to  Its  final 
determination  on  appeal  (if  an  appeal  is  taken),  or  if  none  is  taken,  then 
to  its  final  determination  in  the  Court  of  Claims;  it  is  the  end  of  the  liti- 
gation. 

Approved  in  United  States  v.  O'Grady,  22  Wall.  647/22  L.  Ed.  773, 
holding  the  United  States  not  entitled  to  deduct  a  counterclaim  from 
sum  adjudged  by  Court  of  Claims,  when  there  was  no  appeal  and  no 
motion  for  new  trial ;  Belknap  v.  United  States,  150  U.  S.  591,  87  L.  Ed. 
1192,  14  Sup.  Ct.  184,  holding  the  new  trial  may  be  granted  at  a  term 
subsequent  to  that  at  which  the  judgment  was  rendered. 

Grant  of  new  trial  by  Court  of  Claims,  after  decision  by  Supreme  Court 
on  appeal  and  receipt  of  its  mandate,  is  not  objectionable  as  being  in  effect 
an  appeal  from  Supreme  Court,  since  the  grant  of  new  trial  under  such 
circumstances  implies  that  a  new  case  has  been  made  out,  involving  fraud 
or  other  wrong  on  the  government. 

Approved  in  Fuller  v.  United  States,  182  U.  S.  569,  45  L.  Ed.  234,  21 
Sup.  Ct.  873,  refusing  to  compel  judge  to  set  aside  order  granting  new 
trial  within  prescribed  time  upon  grounds  discovered  after  judgment 
rendered ;  Chambliss  v.  Hass,  125  Iowa,  488,  68  L.  R.  A.  126,  101  N.  W. 
155,  where  defendant  appealed  and  judgment  was  affirmed,  and  it  was 
paid  on  execution,  defendant's  motion  for  new  trial  on  ground  of  new 
evidence -made  within  statutory  period;  Young  v.  United  States,  95  U.  S. 
642,  24  L.  Ed.  467,  holding  decision  of  Court  of  Claims,  granting  a  new 
trial  within  prescribed  jurisdiction,  not  subject  to  review;  Belknap  v. 
United  States,  150  U.  S.  591,  87  L.  Ed.  1192,  14  Sup.  Ct.  184,  holding 
mandate  of  Supreme  Court  does  not  take  away  power  or  interfere  with 
discretion  of  Court  of  Appeals  to  grant  new  trial. 

Distinguished  in  In  re  District  of  Columbia,  180  U.  S.  253,  45  L.  Ed. 
517,  21  Sup.  Ct.  358,  holding  motion  for  new  trial  did  not  lie  because  in 
subsequent  similar  cases  appellate  court  determined  lower  court  erred. 

When  court  declines  to  hear  a  case  or  motion  on  ground  of  its  own  in- 
competency, or  that  of  the  party  to  be  heard,  mandamus  is  proper  remedy. 
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Approved  in  Delgado  v.  Chavez,  5  N.  M .  648,  25  Pac.  948,  in  examina- 
tion of  cases  in  which  mandamus  will  lie. 

• 

Supreme  Court  cannot,  fey  mandamus,  cause  the  Court  of  Claims  to 
vacate  their  allowance  of  an  appeal.  A  motion  to  *<mi—  the  appeal,  where 
improperly  allowed  is  an  adequate  remedy. 

Approved  in  United  States  v.  Young,  94  U.  S.  259,  24  L.  Ed.  153, 
holding  that  where  Court  of  Claims,  after  judgment  and  appeal  to 
Supreme  Court,  grants  a  new  trial,  the  appellant  may  move  to  dismiss 
the  appeal. 

Motion  to  dismiss  an  appeal  may  be  heard  in  Supreme  Court  before  the 
term  in  which,  in  regular  order,  record  ought  to  be  returned,  if  record  is 
actually  brought  in  and  printed. 

Approved  in  Thomas  v.  Wooldridge,  23  Wall.  288,  23  L.  Ed.  136,  dis- 
missing an  appeal  on  motion;  Clark  v.  Hancock,  94  U.  S.  493,  24  L.  Ed. 
146,  dismissing  writ  of  error  to  State  Supreme  Court;  Hamill  v.  Bank, 
7  Colo.  App.  473,  43  Pac.  904,  approving  the  practice  for  dismissing  an 
appeal  in  State  Supreme  Court. 

13  Wall.  672-679,  SO  L.  Ed.  607,  GREAT  WESTERN  INS.  CO.  ▼.  THWINO. 

Freight  is  never  paid  on  dunnage;  if  freight  is  received  and  paid  on 
merchandise,  that  merchandise  is  cargo  and  not  dunnage,  and  comes  within 
the  warranty. 

Denied  in  Thwing  v.  Great  Western  Ins.  Co.,  Ill  Mass.  108,  holding 
that  use  of  coal  as  dunnage,  although  freight  was  paid  on  it,  did  not 
constitute  a  breach  of  policy  as  to  overloading. 

13  Wall.  679-738,  20  L.  Ed.  666.  WATSON  ▼.  JONES. 

Religious  organizations  come  before  the  courts  as  other  voluntary  as- 
sociations for  benevolent  or  charitable  purposes,  and  their  property  and 
contract  rights  are  equally  under  protection  of  law,  and  actions  of  their 
members  subject  to  its  restraints. 

Approved  in  Ramsey  v.  Hicks,  44  Ind.  App.  504,  505,  87  N.  E.  1097, 
following  rule;  Roberts  v.  BradReld,  12  App.  D.  C.  464,  upholding  con- 
tract between  commissioners  of  district  and  private  charitable  hospital 
corporation  under  sectarian  control  for  erection  of  building  on  hospital 
property  and  providing  funds  for  maintenance  as  not  violative  of  con- 
stitutional provisions  respecting  establishment  of  religion;  Bartlett  v. 
Hipkins,  76  Md.  27,  24  Atl.  532,  affirming  jurisdiction  of  courts,  in  a 
dispute  between  rector  pf  a  parish  and  vestry. 

When  plea  of  "other  suit  pending"  is  set  up,  case  must  be  same,  as 
to  parties,  rights  asserted  and  relief  sought.    Relief  must  be  founded  on 
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same  facts  and  title.    Identity  must  be  such  that  an  adjudication  of  one 
could  be  pleaded  in  bar  to  the  other. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  &  447,  60  L.  Ed. 
1096,  36  Sup.  Ct.  637,  holding  pendency  of  private  suit  to  restrain  en- 
croachments on  plaintiff's  individual  rights  not  bar  to  quasi-public 
proceedings  set  in  motion  by  public  agency  to  determine  rights  of  all  par- 
ties in  interest ;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  528,  hold- 
ing suit  in  Federal  court  by  gas  company  to  enjoin  enforcement  of  al- 
leged void  ordinance  regulating  pressure  was  not  bar  to  subsequent  suit 
by  city  in  State  court  for  accounting  under  franchise  on  ground  that 
rates  were  excessive  because  of  insufficient  pressure  maintained^  Nelson 
v.  Camp,  191  Fed.  716,  112  C.  C.  A.  302,  holding  where  plaintiff  sued  in 
Federal  court  to  foreclose  lien  on  wood  given  for  purchase  price,  and 
then  before  answer  sued  in  State  court  for  breach  of  another  contract 
for  sale  to  defendants  of  timber  on  some  of  same  lands,  and  defendants 
filed  cross-bill  in  Federal  court,  causes  were  distinct,  and  suit  in  State 
court  would  not  be  enjoined ;  South  Penn  Oil  Co.  v.  Miller,  175  Fed.  737, 
99  C.  C.  A.  305,  holding  pendency  in  State  court  of  suit  to  determine 
rights  to  oil  lands  under  conflicting  leases  and  injunction  against  opera- 
tion pending  suit  barred  action  in  Federal  court  between  same  parties 
involving  same  issues;  Westfeldt  v.  North  Carolina  Min.  Co.,  166  Fed. 
711,  92  C.  C.  A.  378,  holding  suit  in  State  court  under  section  1589  of 
Code  barred  suit  in  equity  in  Federal  court  by  defendant  for  same  re- 
lief sought  on  counterclaim  in  State  court ;  In  re  Chandler,  135  Fed.  893, 
bankruptcy  proceedings  are  still  pending  in  District  Court,  notwithstand- 
ing dismissal  of  petition  to  revoke  discharge  so  as  to  authorize  order  re- 
straining bankrupt's  arrest  while  cause  stands  on  review  in  Circuit  Court 
of  Appeals ;  Loewe  v.  Lawlor,  130  Fed.  634,  pendency  of  State  suit  is  not 
ground  for  abatement  of  Federal  suit  to  recover  treble  damages  under 
Anti-trust  Act,  §  7;  Metropolitan  Trust  Co.  v.  Lake  Cities  etc.  Ry.,  100 
Fed.  899,  holding  suit  pending  in  State  court  wherein  receiver  of  corpo- 
ration appointed  unaffecting  Federal's  court's  jurisdiction  to  foreclose 
mortgage,  mortgagee  not  party  to  State  suit;  National  Express  etc.  Co. 
v.  Burdette,  7  App.  D.  C.  559,  holding  prior  action,  so  defective  that  no 
recovery  could  be  had,  did  not  abate  second  suit  necessary  to  protect 
plaintiff's  rights;  Gilpin  v.  Carroll,  92  Md.  45,  47  Atl.  1021,  holding 
pending  suit  in  Federal  court  for  partition  of  land  not  barring  sale 
under  mortgage,  though  mortgagee  party  to  partition  suit;  Mares  v. 
Dillon,  30  Mont.  138,  75  Pac.  967,  pendency  of  action  in  support  of  one 
mining  claim  not  bar  to  suit  in  support  of  another  claim;  Richardson  v. 
Opelt,  60  Neb.  188,  82  N.  W.  379,  holding  petition  to  foreclose  lien  on 
personal  property  not  barred  by  suit  seeking  to  enjoin  sale  under  prior 
mortgage  and  to  declare  mortgage  invalid;  McAllister  v.  Harman,  97 
Va.  548,  34  S.  E.  474,  allowing  debtor  to  sue  to  set  aside  deed  of  pur- 
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"*&Qt,  though  controversy  pending  as  to  liability  of  obligors  for  pur- 
*W  price;  The  Haytian  Republic,  154  U.  S.  124,  38  L.  Ed.  932,  14 
^p.  Ct.  993,  rejecting  plea  where  the  same  rights  were  not  asserted  and 
claim  of  relief  was  not  founded  on  same  facts;  Brooks  v.  Vermont  etc. 
ft.  Co.,  14  Blatchf.  465,  Fed.  Cas.  1964,  rejecting  plea,  in  suit  by  bond- 
Holders  to  foreclose  mortgage,  where  the  parties  were  different  and  the 
plaintiff  bondholders  had  no  control  over  and  could  not  be  barred  by  it ; 
Dwight  v.  Central  Vermont  R.  Co.,  20  Blatchf.  205,  9  Fed.  789,  refusing 
plea,  when  suit  not  brought  on  same  facts  nor  for  same  relief,  in  suit  by 
stockholders  against  directors  and  lienors  to  recover  possession  of  road; 
Logan  v.  Greenlaw,  12  Fed.  17,  holding  a  suit  to  subject  individual 
assets  of  a  partner  to  a  debt  no  bar  to  suit  in  equity  against  both  part- 
ners to  subject  partnership  assets  in  hands  of  surviving  partners  to 
debts  of  same  plaintiff  and  other  creditors ;  The  Normandie,  40  Fed.  591, 
rejecting  plea  and  holding  that  a  suit  in  personam  in  admiralty  was  no 
bar  to  a  subsequent  suit  in  rem  for  same  cause  of  action;  Liggett  v. 
Glenn,  51  Fed.  389,  2  C.  C.  A.  286,  holding  that  a  suit  by  a  stockholder  to 
"protect  and  enforce  his  and  other  stockholder's  rights  was  no  bar  to 
a  suit  by  a  creditor  to  reach  assets  of  a  corporation;  Marks  v.  Marks, 
75  Fed.  333,  where  two  suits  with  substantially  the  same  object  are 
brought,  one  in  State  and  the  other  in  Federal  court,  and  the  former  is 
removed  into  Federal  court  and  jurisdiction  is  first  acquired  in  the  State 
court,  their  plea  of  other  suit  pending  is  available;  Valley  Bank  of 
Clarinda  v.  Shenandoah  Nat.  Bank,  109  Iowa,  43  79  N.  W.  392,  stating 
the  test  for  determining  sufficiency  of  plea  of  other  suit  pending;  Hey- 
man  v.  Co  veil,  36  Mich.  159,  holding  that  a  plea  in  abatement  to  the 
jurisdiction  must  always  show  another  forum  where  the  rights  have 
already  become  subject  to  judicial   authority;   dissenting-  opinion   in 
Providence  etc.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  607,  27  L.  Ed.  1048, 
3  Sup.  Ct.  620,  majority  holding  proceedings  in  Federal  court  for  limi- 
tation of  liability  of  ship  owner  superseded  all  other  actions,  which 
would  be  enjoined. 

Distinguished  in  Hunt  v.  New  York  Cotton  Exchange,  205  U.  S.  338, 
339,  51  L.  Ed.  827,  27  Sup.  Ct.  529,  holding  suit  in  State  court  to  enjoin 
telegraph  company  from  ceasing  to  deliver  market  quotation  was  not 
bar  to  suit  in  Federal  court  by  exchange  to  enjoin  defendant  from  re- 
ceiving quotations,  parties  and  purposes  being  different. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Oaa.  1912A,  150. 

Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in 
same  State.    Note,  42  L.  B.  A.  449,  453. 

When  property  is  in  possession  of  marshal  of  State  court,  as  receiver, 
Federal  court  cannot  decree  possession  to  a  litigant  there,  nor  enjoin  parties 
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to,  whom  State  court  has  ordered  its  receiver  to  deliver  it  from  taking  pos- 
session. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563,  34  Sup.  Ct. 
892,  holding  Federal  court  could  not  enjoin  trustee  in  bankruptcy  from 
prosecuting  suit  in  ejectment  in  State  court;  Western  Union  Tel.  Co. 
v.  Louisville  etc.  R.  Co.,  218  Fed.  630,  holding  Federal  court  could  not 
at  suit  of  railroad  enjoin  telegraph  company  from  exercising  right 
under  condemnation  proceeding  pending  in  State  court  of  entering  upon 
railroad  property;  Stewart  v.  Mitchell,  172  Fed.  909,  and  Stephens 
v.  Smartt,  172  Fed.  475,  both  holding  where  bill  brought  by  citizen  of 
another  State  against  both  factions  of  church  society  praying  that  one 
faction  be  adjudged  entitled  to  church  property  as  against  their  co- 
defendants,  real  controversy  was  between  citizens  of  State,  and  court 
had  no  jurisdiction ;  Keane  v.  Chamberlain,  14  App.  D.  C.  102,  discussing 
but  not  deciding  whether  section  720,  Revised  Statutes,  applied  to  pre- 
vent court  of  District  of  Columbia  from  enjoining  party  resident  there 
from  suing  in  Maryland;  Cobe  v.  Rickctts,  111  Mo.  App.  110,  85  S.  W. 
132,  where,  after  suit  brought  in  Federal  court  to  dissolve  loan  society,' 
State  court  attempted  to  transfer  its  jurisdiction  previously  attached 
in  similar  suit  to  Federal  court,  which  assumed  jurisdiction,  decree  of 
sale  of  assets  not  collaterally  assailable  in  suit  on  society's  note;  Hen- 
derson v.  Henrie,  61  W.  Va.  190,  11  Ann.  Gas.  741,  56  S.  E.  371,  holding 
State  court  could  not  enjoin  decree  of  sale  in  bankruptcy  court ;  People 's 
Bank  v.  Calhoun,  102  U.  S.  262,  26  L.  Ed.  103,  where  railroad  property 
was  in  hands  of  a  receiver  appointed  by  Federal  court,  proceedings  on 
an  attachment  granted  by  State  court  would  be  enjoined;  Dial  v.  Rey- 
nolds, 96  U.  S.  341,  24  L.  Ed.  644,  holding  that,  except  under  the  bank- 
rupt act,  no -Federal  court  could  grant  an  injunction  to  prevent  a  pro- 
ceeding at  law  in  State  court;  In  re  Sawyer,  124  U.  S.  220,  31  L.  Ed. 
409,  8  Sup.  Ct.  492,  denying  jurisdiction  of  Federal  court  of  bill  to 
restrain  removal  of  a  city  officer  for  malfeasance  or  to  issue  injunction ; 
Mercantile  Trust  Co.  v.  Lamoille  Valley  R.  Co.,  16  Blatchf.  327,  Fed. 
Cas.  9432,  holding  that  Federal  court  would  entertain  bondholder's 
foreclosure  suit  of  property  in  possession  of  State  court  receiver,  but 
would  not  disturb  that  possession  nor  interfere  with  the  receivership; 
Wilmer  v.  Atlanta  etc.  R.  Co.,  2  Woods,  428,  Fed.  Cas.  1?,775,  on 
application  for  writ  of  assistance,  holding  that  State  court  had  power 
to  appoint  a  receiver  and  place  him  in  charge  of  property,  while  a  bill 
for  foreclosure  of  same  property  was  pending  in  Federal  court — service 
of  process  gives  jurisdiction  over  the  person,  seizure  over  the  property; 
Hutchinson  v.  Green,  2  McCrary,  476,  6  Fed.  838,  refusing  injunction 
to  control  disposition  of  property  by  a  receiver  appointed  by  State 
court;  Domestic  etc.  Society  v.  Hinman,  2  McCrary,  548,  13  Fed.  165, 
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*heu   property  was  in  custody  of  State  court  by  virtue  of  service  of 

**it  of  replevin,  the  possession  would  not  be  interfered  with  by  Federal 

court    loy   appointment  of  a  receiver;  Ruggles  v.  Simonton,  3  Biss.  330, 

*ed.    Cas.  12,120,  holding  the  Federal  court  could  not  enjoin  sale  by 

star  iff   upon  execution  under  order  of  State  court;  Dupont  v.  Boshong, 

8  Feci .   Cas.  110,  holding  that  the  act  of  1875  had  repealed,  in  effect,  the 

rest:rict:ioii  against  injunction  by  Federal  courts  of  proceedings  in  State 

courts  ;     Gates  v.  Bucki,  53  Fed.  966,  4  C.  C.  A.  116,  holding  that  by  a 

®v>"    of   attachment  and  institution  of  proceedings  in  equity  to  settle  the 

title  t0   tlie  attached  property  in  State  court,  the  property  was  withdrawn 

^0IV^    jurisdiction  of  Federal  court,  so  that  a  foreclosure  suit  would  not 

bind    it  ;    Eeinach  v#  Atlantic  etc.  R<  Co.,  58  Fed.  44,  holding  that  Federal 

court     cjonlcT  not  interfere  with  proceedings  in  State  court,  confirming 

aTX     ^^orision  of  a  prior  bond  mortgage  in  a  suit,  for  foreclosure  of  a 

*vx  ^C|Ta^rit  mortgage,  as  the  State  court  had  jurisdiction  of  subject 

hold***      aaid  Parties'  Louisv111*  Trus*  Co-  v-  Cincinnati,  73  Fed.  734, 

n&     3?cderal  court  could  not,  by  injunction,  prevent  the  city  from 

cD   i:rxS"    a   judgment   obtained   in   State   court;    Edwards   Mfg.    Co. 

action  ^*?^v*e>  76  Me.  62,  holding  that  suits  in  equity  for  injunction  to  stay 

toFei*^"**"    State  court  and  prevent  levy  of  exception  are  not  removable 

.  p€e  ^^^1  court  before  the  injunction  is  issued ;  Hill  Mfg.  Co.  v.  Provi- 

dt     vv    ^<s.  S.  S.  Co.,  113  Mass.  501,  18  Am.  Rep.  533,  holding  that  the 

^p^^^Viion  of  State  court  over  an  action  against  ship  owner  for  damage 

Vja^Jfce^  having  once  attached,  could  not  be  defeated  by  subsequent  pro- 

aiogs  in  Federal  courts;  Stone  v.  Sargent,  129  Mass.  507,  affirming 

xy0^eT  of  State  court  to  consider  a  bill  of  exceptions  allowed  by  a  judge 

0f  Superior  Court  to  his  own  order  for  removal  of  a  cause  to  Federal 

court;  Fulbright  v.  Higginbotham,  133  Mo.  676,  34  S.  W.  876,  holding 

that  injunction  was  a  proper  remedy  to  determine  right  to  the  use  of 

church  property;  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  311,  33  Am.  St 

Eep.  129, 16  L.  B.  A.  567, 11  South.  356,  aguendo. 

Distinguished  in  United  States  v.  Parkhurst-Davis  Co.,  176  U.   S. 
320,  44  L.  Ed.  486,  20  Sup.  Ct.  424,  refusing  to  enjoin  suit  in  State  court 
enforcing  claims  against  Indians;  Knott  v.  Evening  Post  Co.,  124  Fed. 
355,  appointing  receiver,  suit  in  State  court  by  stockholder  praying  for 
inspection  of  books  only;  Foster  v.  Lebanon  Springs  R.  R.,  100  Fed. 
643,  refusing  to   interfere   with   receiver's   possession,   Federal   court 
appointing  receiver  without  knowledge  of  receiver's  appointment  by 
State  court;  Leathe  v.  Thomas,  97  Fed.  139,  38  C.  C.  A.  75,  refusing  to 
eiijoin  sheriff  for  enforcing  execution  issued  to  him  in  pursuance  of  de- 
cree; Bridges  v.  Sheldon,  18  Blatchf.  517,  7  Fed.  45,  holding  that  Revised  ' 
Statutes,  section,  720,  did  not  prevent  a  master  appointed  by  Federal 
court  to  take  a  deposition  in  another  State  from  punishing  for  contempt 
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in  serving  a  defendant  with  process  of  State  court,  when  attending  on 
the  taking  of  the  deposition. 

Injunction  against  execution  sales  or  other  proceedings  under  final 
process.    Note,  SOL  B.  A.  134, 

When  State  court  has  decreed  delivery  of  possession  to  certain  persons, 
it-  is  not  competent  for  Federal  court  to  inquire  into  nature  and  character 
of  possession,  and  if  it  is  of  a  fiduciary  character,  not  involved  in  first! 
suit,  a  second  suit  may  be  maintained  to  declare,  define  and  protect  the 
trust. 

Approved  in  Mercantile  Trust  etc.  Co.  v.  Roanoke  etc.  Ry.,  109  Fed. 
9,  restraining  State  court  from  prosecuting  action,  subject  matter  and 
intervention  same  in  both  courts;  Bailey  v.  M.  E.  Church,  71  Me.  476, 
arguendo. 

Distinguished  in  Domestic  etc.  Missionary  Society  v.  Hinman,  2 
McCrary,  547,  13  Fed.  165,  as  not  involving  any  question  of  trust,  the 
court  could  not  interfere  when  claim  was  by  absolute  owner. 

Under  prayer  for  general  relief,  court  should  grant  any  relief  author- 
ized by  pleadings  and  proof  not  in  conflict  with  a  decree  granted  by  an- 
other court  nor  disturbing  possession  of  property  in  hands  of  that  court. 

Approved  in  Gay  v.  Brierfield  Coal  etc.  Co.,  94  Ala.  319,  33  Am.  St. 
Rep.  137,  16  L.  R.  A.  571,  11  South.  359,  State  court  may  entertain 
creditor's  bill  assailing  mortgage  bonds  for  frauds,  despite  a  pending 
Federal  suit,  but  relief  granted  must  not  conflict  with  jurisdiction  of 
Federal  court. 

Property  rights  of  ecclesiastical  bodies  discussed  and  determined,  in 
cases  where,  first,  property  is  expressly  devoted  to  teaching  or  support  of 
specific  form  of  religious  belief;  second,  property  is  held  by  an  independ- 
ent religious  congregation;  third,  property  is  held  by  a  religions  body,  part 
of  a  general  church  organization.  Duty  of  the  courts  in  such  cases  defined. 
Approved  in  Grand  Lodge  A.  0.  U.  W.,  Conn.  v.  Grand  Lodge 
A.  0.  U.  W.,  Mass.,  81  Conn.  205,  70  Atl.  623,  holding  grand  lodge  of 
fraternal  order,  formed  by  division  of  another  grand  lodge  did  not,  by 
incorporating  under  laws  of  State  become  exempt  from  laws  of  supreme 
lodge  under  which  it  was  created;  Drew  v.  Hogan,  26  App.  D.  C.  60, 
holding  control  of  church  property  in  Baptist  church  was  lodged  in 
trustees;  Ramsey  v.  Hicks,  174  Ind.  440,  441,  91  N.  E.  349,  upholding 
power  of  General  Assembly  of  Presbyterian  and  Cumberland  Presby- 
terian churches  to  unite  bodies;  Ben  tie  v.  Ulay,  46  Ind.  App.  664,  665, 
.670,  93  N.  E.  460,  461,  462,  discussing  power  of  courts  to  review  de- 
cisions of  ecclesiastical  bodies  when  affecting  title  to  realty,  and  trans- 
ferring case  to  Supreme  Court;  Brown  v.  Maplewood  Cemetery  Assn., 
85  Minn.  511,  89  N.  W.  878,  holding  members  of  cemetery  association 
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denying  trust  relation  and  refusing  to  account  for  moneys  authorizes 
judicial  interference  to  compel  recognition  of  trust;  Vargo  v.  Vajo,  76 
N.  J.  Eq.  169,  73  Atl.  647,  holding  in  action  to  prevent  diversion  of 
church  property  from  original  use,  evidence  showed  congregation  had 
control  over  it  and  could  transfer  it  to  new  society  formed  of  its  own 
members;  Rodgers  v.  Burnett,  108  Tenn.  183,  65  S.  W.  411,  holding 
church  forfeited  property  by  withdrawing  from  Holston  Synod  and 
uniting  with  Missouri  Synod ;  Brown  v.  Clark,  102  Tex.  334,  24  L.  B.  A. 
(N.  S.)  670,  116  S.  W.  365,  holding  decision  of  General  Assembly  of 
Cumberland  Presbyterian  Church  binding  on  local  church;  Baptist 
Church  v.  Fost,  93  Tex.  227,  54  S.  W.  896,  holding  use  and  control  of 
church  property  remained  with  original  organization  regardless  of  faith 
members  adhered  to;  Franke  v.  Mann,  106  Wis.  132,  134,  81  N.  W. 
1019,  restraining  at  suit  of  minority  inconsistent  uses  of  church  prop- 
erty, governed  by  synod  but  conveyed  to  trustees  for  church  purposes; 
Lamb  v.  Cain,  129  Ind.  509,  510,  14  L.  B.  A.  526,  29  N.  E.  20,  deciding 
rights  of  the  property  of  Church  of  the  United  Brethren  in  Christ; 
Harrison  v.  Hoyle,  24  Ohio  St.  325,  holding  the  denomination  part  of 
the  name  of  a*  religious  organization  is  a  mere  matter  of  description, 
and  not  of  limitation,  and  is  not  a  covenant  as  to  the  exercise  of  its 
powers  or  the  uses  of  its  property. 

Jurisdiction  of  equity  over  voluntary  unincorporated  associations. 
Note,  68  Am.  St.  Rep.  864,  865,  866,  870. 

Enjoining  control,  use  of  or  interference  with  church  property. 
Note,  3  L.  B.  A.  (N.  S.)  859,  874. 

Property  may  be  dedicated  by  way  of  trust  for  purpose  of  sustaining 
definite  religious  doctrines  and  it  is  duty  of  courts  to  see  that  such  property 
Is  not  diverted  from  the  trust  to  different  uses. 

Approved  in  Morgan  v.  Gabard,  176"  Ala.  574,  575,  58  South.  904, 
holding  bill  lay  against  former  officers  and  members  of  Cumberland 
Presbyterian  Church  to  recover  use  of  property  after  union  with  Presby- 
terian Church ;  Sanders  v.  Baggerly,  96  Ark.  120,  131  S.  W.  50,  holding 
land  conveyed  for  use  of  church  denomination  passed  to  successor  of 
local  congregation  on  union  with  another  church;  Ramsey  v.  Hicks, 
44  Ind.  App.  515,  87  N.  E.  1101,  holding  property  conveyed  to  trustees 
for  use  of  church  by  denominational  name  passed  on  division  of  con- 
gregation to  part  acting  in  harmony  with  denominational  laws;  In  re 
Kramph's  Estate,  228  Pa.  464,  77  Atl.  817,  holding  requirements  of  will 
providing  for  establishment  of  school  of  theology  to  teach  certain  tenets 
were  complied  with;  Landrith  v.  Hudgins,  121  Tenn.  665,  667,  120  S.  W. 
811,  holding  church  property  of  Cumberland  Presbyterian  Church  was 
by  union  with  Presbyterian  Church  attempted  to  be  conveyed  for  main- 


13  Wall.  679-738        NOTES  ON  U.  S.  REPORTS.  734 

tenance  of  different  faith,  and  such  union  was  void;  Gibson  v.  Morris, 

28  Tex.  Civ.  556,  557,  67  S.  W.  433,  434,  inquiring  into  contest  over 

church  property  between  factions,  doctrine  not  involved  as  to  which 

j faction  had  majority  of  members;  Jarrell  v.  Sproles,  20  Tex*  Civ.  395, 

49  S.  W.  908,  holding  convention  of  Baptist  churches  deciding  doctrine 
of  majority  contrary  to  Baptist  church  doctrine  not  conclusive  as  to 
property  rights;  Cape  v.  Plymouth  Congregational  Church,  130  Wis. 
180,  181,  109  N.  W.  929,  930,  and  Marien  v.  Evangelical  Creed  Congre- 
gation, 132  Wis.  652,  113  N.  W.  67,  both  holding  where  religious  society 
acquired  property  for  maintenance  of  faith  of  particular  denomination, 
any  member  thereof  could  resist  by  suit  its  diversion  to  other  uses; 
Brundage  v.  Deardorf,  55  Fed.  842,  holding  that  in  the  enforcement 
of  a  trust,  when  the  remedy  is  not  as  complete  at  law  as  in  equity,  a 
trustee  may  appeal  to  a  court  of  equity  to  assist  him  as  it  would  a 
cestui  que  trust;  Baker  v.  Ducker,  79  Cal.  374,  21  Pac.  765,  decreeing 
recovery  of  property  for  the  Reformed  Church,  which  had  been  fraudu- 
lently diverted  by  a  majority  of  the  members  to  other  purposes;  Bates 
v.  Houston,  66  Ga.  202,  sustaining  bill  in  equity  by  trustees  of  a  church 
to  restrain  its  use  by  a  minority  of  its  members,  to  the  exclusion  of 
the  majority,  and  to  compel  its  restoration  to  trustees;  Gaff  v.  Greer, 
88  Ind.  125,  45  Am.  Rep.  452,  holding  that  trustees  of  a  church  were 
competent  to  sue  for  recovery,  though  the  legal  title  was  in  the  church 
as  a  corporation ;  Smith  v.  Pedigo,  145  Ind.  389,  19  L.  R.  A.  440,  33  N.  E. 
786,  145  Ind.  410,  32  L.  R.  A.  844,  44  N.  E.  369,  holding  that  property 
given  to  a  church  is  held  in  trust,  which  no  member  or  association,  less 
than  the  whole,  may  divert  or  change;  Mt.  Zion  Church  v.  Whitmore,  83 
Iowa,  147,  13  L.  R.  A.  203,  49  N.  W.  84,  denying  right  of  a  majority  of 
members  of  a  Baptist  church  to  divert  the^property  to  promulgate  doc- 
trines different  from  the  faith  of  the  church ;  Perry  v.  Wheeler,  12  Bush, 
553,  arguendo,  that  in  inquiring  into  the  Constitution  and  regularity 
of  a  board  of  reference  of  the  Episcopal  Church, .  the  court  was  not 
retrying  the  merits  of  the  controversy  before  such  board ;  State  v.  Riedy, 

50  La.  Ann.  260,  23  South.  328,  holding  that  where  the  subject  matter 
of  a  suit  relates  to  the  property  rights  of  religious  societies,  it  is  within 
the  court's  jurisdiction;  Kuhl  v.  Meyer,  42  Mo.  App.  484,  affirming 
jurisdiction  of  equity  to  deal  with  controversies  resulting  from  dissen- 
tions  between  members  of  a  religious  society;  Fadness  v.  Braunborg, 
73  Wis.  293,  41  N.  W.  95,  holding  that  in  order  that  equity  may  inter- 
fere, there  must  be  such  a  real  and  substantial  departure  from  desig- 
nated faith  or  doctrine  as  will  be  in  contravention  of  the  trust. 

Where  a  schism  leads  to  a  separation  Into  distinct  bodies,  if  the  prin- 
ciple of  government  is  that  majority  rules,  then  numerical  majority  of 
members  must  control  right  to  use  of  property.    If  powers  of  control  are 


735  WATSON  v.  JONES.  13  Wall.  679-738 

Tested  in  officers,  those  who  adhere  to  acknowledged  organism  are  entitled 
to  use  of  property.    The  minority  can  claim  no  rights. 

Approved  in  Permanent  Committee  of  Missions  v.  Pacific  Synod,  157 
Cal.  122,  127,  128,  106  Pac.  401,  403,  404,  holding  general  assemblies  of 
Presbyterian  and  Cumberland  Presbyterian  Churches  had  power  to 
form  union  of  churches  without  vote  of  members;  Horsman  v.  Allen, 
129  Cal.  135,  138,  61  Pac.  797,  798,  holding  decision  of  general  confer- 
ence, changing  constitution  and  reversing  articles  of  faith,  binding  upon 
court;  Hayes  v.  Manning,  263  Mo.  34,  172  S.  W.  903,  holding  vote  of 
individual  members  of.  Cumberland  Presbyterian  Church  not  necessary 
to  validity  of  union  with  Presbyterian  Church;  Gudmundson  v.  Thing- 
valla  Lutheran  Church,  29  N.  D.  351,  150  N.  W.  769,  holding  under  evi- 
dence, withdrawal  of  congregation  from  synod  was  complete,  and  action 
by  synod  thereafter  void  as  to  congregation ;  Gipson  v.  Morris,  31  Tex. 
Civ.  647,  73  S.  W.  86,  holding  where  division  occurred  in  Congregational 
church,  rights  of  factions  depend  on  which  had  majority  unless  majority 
failed  to  take  proper  action  to  control;  Baptist  Church  v.  Fost,  93  Tex. 
228, 54  S.  W.  896,  refusing  to  inquire  at  instance  of  minority  whether  ma- 
jority adhered  to  the  "New  Hampshire  Confession"  the  original  faith; 
Smith  v.  Pedigo,  145  Ind.  393,  409,  32  L.  R.  A.  839,  844,  44  N.  ^.  363,  369, 
holding  that  the  title  to  property  of  a  divided  church  is  in  that  part 
which  is  acting  in  harmony  with  its  own  law;  Hackney  v.  Vawter,  39 
Kan.  629,  18  Pac.  704,  granting  injunction  to  restrain  the  introduction 
of  music  and  form  of  worship  into  a  Christian  church,  against  the 
protest  of  the  controlling  officers,  as  a  perversion  of  the  church  property ; 
Nance  v.  Busby,  91  Tenn.  313,  15  L.  R.  A.  803,  18  S.  W.  876,  holding 
that  when  the  trust  was  specific,  courts  would  prevent  the  diversion  of 
church  property  by  a  majority,  which  had  abandoned  the  original  faith 
and  order. 

Distinguished  in  Lee  v.  Methodist  Episcopal  Church,  193  Mass.  51,  78 
N.  E.  647,  holding  when  land  conveyed  to  grantees  as  trustees  of  a  church 
and  building  erected  thereon  paid  for  by  members  of  church,  title  to 
property  did  not  vest  in  new  trustees ;  Smith  v.  Pedigo,  145  Ind.  389,  19 
L.  R.  A.  440,  33  N.  E.  786,  holding  majority  of  a  church  may  not  repu- 
diate original  faith  and  continue  to  hold  property. 

Power  of  local  church  society  to  withdraw  from  general  church 
body.    Note*,  32  L.  R.  A.  93. 

Litigation  growing  out  of  schism  in  religious  society.     Note,   24 
L.  R.  A.  (N.  S.)  694,  696,  698,  699,  700,  701,  703,  718,  720,  721. 

Where  property  is  acquired  for  general  use  of  a  religious  congregation, 
which  is  itself  part  of  a  large  and  general  organization  of  some  religious 
denomination,  then,  so  long  as  any  existing  religious  congregation  can  he 
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ascertained  to  be  that  congregation  or  its  regular  and  legitimate  successor, 
It  is  entitled  to  use  of  property. 

Approved  in  Hayes  v.  Manning,  263  Mo.  44,  172  S.  W.  906,  following 
rule ;  Minor  v.  St.  John's  Union  Grand  Lodge,  62  Tex.  Civ.  106, 130  S.  W. 
897,  holding  where  majority  of  members  of  local  lodge  attempted  to 
dissolve  and  separate  from  grand  lodge,  minority  adhering  to  grand 
lodge  were  entitled  to  property;  Grand  Court  of  Washington  v.  Hodel, 
74  Wash.  317,  47  L.  R.  A.  (N.  S.)  927,  133  Pac.  439,  holding  local  branch 
of  general  benevolent  order  could  not  secede  and  convey  property  to  an- 
other benevolent  order;  Wheelock  v.  First  Presb.  Church,  119  Cal.  485, 
51  Pac.  844,  holding  that  a  bill  in  equity  would  lie  to  compel  distribu- 
tion of  property  of  a  church  duly  divided  by  competent  church  author- 
ity into  two  new  and  independent  organizations;  Holt  v.  Downs,  58 
N.  H.  176,  holding  sixth  article  of  Bill  of  Rights  does  not,  in  Congrega- 
tional Church,  authorize  a  parish  to  control  election  of  teachers  of  church 
connected  with  parish. 

Where  a  religious  congregation  is  part  of  a  large  and  general  organi- 
sation of  some  religious  denomination,  and  questions  of  discipline  or  faith 
or  ecclesiastical  rule,  custom  or  law  have  been  decided  by  the  highest  of 
that  church's  Judicatories,  legal  tribunals  must  accept  such  decisions  as 
bindings  on  them  in  the  application  to  the  case  before  them. 

Approved  in  Permanent  Committee  of  Missions  v.  Pacific  Synod,  157 
Cal.  127,  128,  106  Pac.  403,  404,  Ramsey  v.  Hicks,  44  Ind.  App.  514,  87 
N.  E.  1100,  and  Bethany  Congregational  Church  v.  Morse,  151  Iowa, 
532,  132  N.  W.  18,  all  following  rule ;  Sherard  v.  Walton,  206  Fed.  564, 
and  Barkley  v.  Hayes,  208  Fed.  326,  327,  334,  both  upholding  reunion 
of  Presbyterian  and  Cumberland  Presbyterian  Churches;  Steinhauser  v. 
Order  of  St.  Benedict,  194  Fed.  295,  114  C.  C.  A.  249,  holding  canon 
law  did  not  render  valid  rule  of  monastic  order  which  attempts  to  pro- 
hibit its  members  from  acquiring  property ;  Hundley  v.  Collins,  131  Ala. 
244,  90  Am.  St.  Rep.  39,  32  South.  579,  holding  law  courts  without  juris- 
diction by  mandamus  or  otherwise  to  annul  proceedings  expelling  mem- 
ber from  church ;  Sanders  v.  Baggerly,  96  Ark.  133,  131  S.  W.  55,  Mack 
v.  Kime,  129  Ga.  18,  24  L.  R.  A.  (N.  8.)  675,  58  S.  E.  192,  Brown  v. 
Clark,  102  Tex.  331,  333,  24  L.  R.  A.  (N.  S.).  670,  116  S.  W.  363,  364, 
and  First  Presbyterian  Church  v.  Cumberland  Presbyterian  Church,  34 
Okl.  515,  126  Pac.  202,  all  holding  decision  of  General  Assemblies  of 
Presbyterian  and  Cumberland  Presbyterian  Churches  that  creeds  were 
same  was  binding  on  civil  courts;  Trustees  of  Trinity  M.  E.  Church  v. 
Harris,  73  Conn.  224,  47  Atl.  119,  holding  consolidation  of  three  churches 
in  one,  all  under  same  ecclesiastical  denomination,  a  matter  of  ecclesi- 
astical law  and  practice;  Satterlee  v.  United  States,  20  App.  D.  C.  413, 
holding  court  had  no  power  to  review  proceedings  of  ecclesiastical  court; 
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Marie  M.  E.  Church  v.  Trinity  M.  E.  Church,  253  111.  28,  97  N.  E.  265, 
holding  decision  of  church  authorities  on  property  rights  alone  not  bind- 
ing on  courts;  First  Presb.  Church  v.  First  Cumberland  Presb.  Church, 
245  111.  95,  98,  99,  19  Ann.  Gas.  276,  91  N.  E.  767,  768,  holding  where 
highest  courts  of  two  churches  declare  creeds  alike  so  as  not  to  bar 
union,  civil  courts  are  bound  by  decision ;  Fussell  v.  Hail,  233  111.  77,  84 
N.  E.  44,  holding  bill  did  not  lie  to  enjoin  proceedings  of  ecclesiastical 
body,  when  not  shown  property  rights  affected  thereby;  Wallace  v. 
Hughes,  131  Ky.  471, 115  S.  W.  691,  holding  court  would  follow  decision 
of  ecclesiastical  tribunal,  and  upholding  union  of  Presbyterian  and  Cum- 
berland Presbyterian  Churches;  Poynter  v.  Phelps,  129  Ky.  393,  24 
L.  E.  A.  (N.  S.)  729,  111  S.  W.  702,  holding  where  division  arose  in  self- 
governing  congregation,  courts  would  recognize  rule  of  church  permit- 
ting both  parties  to  use  church ;  Shaeffer  v.  Klee,  100  Md.  271,  59  Atl. 
852,  members  of  religious  society  cannot  sue  to  restrain  trustees  from 
changing  language  of  service;  Carter  v.  Papineau,  222  Mass.  468,  111 
N.  E.  359,  holding  action  of  minister  in  forbidding  member  to  enter 
church,  in  which  she  acquiesced,  not  reviewable  by  court;  Hayes  v. 
Manning,  263  Mo.  39,  40,  172  S.  W.  904,  905,  holding  decision  of  high- 
est court  of  church  conclusive  as  to  right  of  property  where  property  ac- 
quired in  usual  way ;  Hynes  v.  Ldllis,  183  Mo.  App.  198,  170  S.  W.  398, 
holding  mandamus  did  not  lie  to  review  action  of  church  authorities  in 
excommunicating  priest  and  depriving  him  of  salary,  where  salary  not 
a  matter  of  contract;  St.  Vincent's  Parish  v.  Murphy,  83  Neb.  635,  35 
L.  B.  A.  (N.  S.)  919,  120  N.  W.  189,  and  Parish  of  the  Immaculate 
Conception  v.  Murphy,  89  Neb.  528,  35  L.  R.  A.  (N.  S.)  926,  131  N.  W, 
947,  both  holding  court  would  not  review  order  of  Roman  Catholic 
Church  excluding  ex-communicated  priest  from  office  of  local  church; 
Wehmer  v  Tokenga,  57  Neb.  518,  78  N.  W.  31,  refusing  to  enjoin  em- 
ployment of  minister  at  instance  of  minority,  on  ground  such  minister 
teaches  certain  doctrines  not  taught  or  practiced  by  original  founders; 
Yeaton  v.  Grange,  77  N.  H.  334,  91  Atl.  869,  holding  determination  of 
tribunal  of  State  Grange  as  to  validity  of  by-law  binding  on  court; 
National  Grand  Lodge  v.  United  Bros.,  36  Okl.  743,  124  Pac.  726,  hold- 
ing purely  fraternal  rights  must  be  determined  as  between  members  of 
order  by  laws  of  such  order;  First  Presbyterian  Church  v.  Myers,  5  Okl. 
820,  38  L.  R.  A.  687,  50  Pac.  74,  determining  whether  "call"  made  by 
Presbyterian  church  is  proposition  for  a  contract  effective  only  on  con- 
currency of  presbytery;  dissenting  opinion  in  Boyles  v.  Roberts,  222 
Mo.  725,  727,  728,  729,  731,  737,  739,  740,  757,  758,  121  S.  W.  837,  838, 
839,  842,  848,  849,  majority  holding  courts  would  inquire  into  ecclesi- 
astical decree  where  necessary  in  determining  property  rights,  and  hold- 
ing  void  union   between  Presbyterian   and   Cumberland  Presbyterian 
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Churches;  dissenting  opinion  in  Bonnam  v.  Harris,  125  Tenn.  470,  145 
S.  W.  173,  majority  upholding  former  decision  to  effect  that  court  could 
review  decision  of  church  court  on  question  of  doctrine;  Brundage  v. 
Deardorf,  92  Fed.  228,  230,  34  C.  C.  A.  304,  accepting  decision  of  Gen- 
eral Conference  of  Church  of  the  United  Brethren  of  Christ,  on  question 
of  adoption  of  an  amendment  in  the  society's  constitution;  Schweiker 
v.  Husser,  146  111.  428,  34  N.  E.  1031,  holding  that  the  appointment  of 
the  place  for  the  next  session  of  the  conference  of  the  Evangelical  Asso- 
ciation was  purely  an  ecclesiastical  matter,  over  which  the  association 
had  absolute  control ;  Gaff  v.  Career,  88  Ind.  132,  45  Am.  Rep.  453,  hold- 
ing the  court  was  bound  by  a  decision  of  the  presbytery  that  a  majority 
had  seceded  from  a  church  and  forfeited  its  rights  to  the  property; 
White  Lick  Quar.  Meet,  of  Friends  v.  White  Lick  Quar.  Meet,  of  Friends, 
89  Ind.  152,  holding  that  court  was  bound  by  the  recognition  by  the 
proper  yearly  meeting  of  one  of  the  two  bodies  into  which  a  quarterly 
meeting  had  divided;  O'Donovan  v.  Chatard,  97  InjJ.  422,  49  Am.  Rep. 
463,  holding  court  had  no  jurisdiction  of  a  suit  by  a  Roman  Catholic 
priest,  against  his  bishop,  for  removing  him  from  office;  Lamb  v.  Cain, 
129  Ind.  513,  14  L.  R.  A.  527,  29  N.  E.  21,  holding  court  bound  by  deci- 
sion of  General  Conference  of  Church  of  the  United  Brethren  in  Christ 
as  to  due  adoption  of  amended  constitution ;  Brayshaw  v.  Ridout,  79  Md. 
458,  29  Atl.  516,  mandamus  will  lie  to  compel  register  of  a  parish  in 
Maryland  to  enroll  a  resident  of  the  parish  as  a  member  of  the  Protest- 
ant Episcopal  Church,  no  question  of  doctrine,  discipline  or  worship 
being  involved ;  Bear  v.  Hcasey,  98  Mich.  289,  310,  315,  24  L.  R.  A.  622, 
623,  627,  57  N.  W.  274,  281,  283,  in  adjudicating  rights  of  property  of 
the  United  Brethren  in  Christ,  consequent  on  the  adoption  of  the  re- 
vised confession  of  faith;  Pounder  v.  Ashe,  44  Neb.  680,  63  N.  W.  50, 
enjoining  a  person  deposed  from  the  ministry  of  the  Evangelical  Asso- 
ciation from  acting  as  a  minister  and  interfering  with  church  property; 
Powers  v.  Budy,  45  Neb.  213,  63  N.  W.  477,  refusing  to  review  decision 
of  church  tribunal  concerning  question  of  discipline;  Everett  v.  First 
Presbyterian  Church,  53  N.  J.  Eq.  511,  32  Atl.  751,  753,  holding  the 
court  was  bound  by  decision  of  the  presbytery  as  to  the  fitness  of  a  can- 
didate to  act  as  pastor  of  a  church ;  Connitt  v.  Reformed  Protestant  etc. 
Church,  54  N.  Y.  561,  562,  holding  that  decisions  of  ecclesiastical  courts, 
in  ecclesiastical  matters,  where  they  had  jurisdiction,  were  binding  on 
civil  courts;  Baxter  v.  McDonnell,  155  N.  Y.  101,  40  L.  R.  A.  676,  49 
N.  E.  671,  holding  that  decision  of  ecclesiastical  court,  as  to  right  of  priest 
of  Roman  Catholic  Church,  to  recover  arrears  of  salary,  was  a  bar  to 
a  subsequent  action  at  law  against  the  bishop  for  same ;  Ricke  v.  Floyd, 
6  Ohio  C.  C.  128,  holding  that  the  courts  were  bound  by  decision  of 
General  Conference  of  the  United  Brethren  in  Christ  as  to  due  adop- 
tion of  amended  constitution;  Philomath  College  v.  Wyatt,  27  Or.  455, 
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459,  462,  467,  26  L.  E.  A.  80,  82,  85,  87,  31  Pac.  218,  219,  37  Pac.  1022, 
1024,  holding  that  the  action  of  the  General  Conference  of  the  United 
Brethren  in  Christ,  in  adopting  a  report  declaring  that  the  amended 
constitution  and  confession  of  faith  was  the  organic  law  of  the  church, 
was  reviewable  by  the  civil  courts;  Herman  v.  Plummer,  20  Wash. 
366,  55  Pac.  315,  holding  court  had  no  jurisdiction  to  adjudicate  recov- 
ery of  possession  of  a  local  theosophical  society,  by  a  by-law  of  which 
the  executive  committee  was  made  a  court  of  final  appeal  in  disputed 
questions. 

Criticised  in  Boyles  v.  Roberts,  222  Mo.  643,  653,  685,  687,  688,  689, 
121  S.  W.  810,  813,  824,  825,  holding  civil  court  would  investigate  eccle- 
siastical decree  when  necessary  to  determine  property  rights,  and  holding 
void  union  of  Presbyterian  and  Cumberland  Presbyterian  Churches; 
Landrith  v.  Hudgins,  121  Tenn.  681,  682,  120  S.  W.  815,  816,  holding 
court  could  inquire  into  ecclesiastical  decree  where  necessary  to  deter- 
mine property  rights,  and  holding  void  union  of  Presbyterian  and  Cum- 
berland Presbyterian  Churches;  Watson  v.  Garvin,  54  Mo.  377,  385, 
holding  that  civil  courts  did  not  interfere  with  decrees  of  ecclesiastical 
courts  where  no  property  rights  were  concerned,  only  because  they  had 
no  jurisdiction  in  such  matters. 

Distinguished  in  Hayes  v.  Burns,  25  App.  D.  C.  250,  holding  bill  in 
equity  did  not  lie  to  try  title  to  office  in  private  domestic  corporation; 
Bonacum  v.  Murphy,  71  Neb.  471,  98  N.  W.  1033,  holding  where  appeal 
had  been  taken  from  order  of  expelling  member  of  church  to  higher  tri- 
bunal, civil  court  could  enjoin  enforcement  of  sentence  pending  such 
appeal;  Brundage  v.  Deardroff,  55  Fed.  846,  847,  848,  holding  the  rule 
did  not  apply  to  a  question  as  to  which  of  two  General  Conferences  of 
the  "Church  of  the  United  Brethren  in  Christ,"  was  entitled  to  recogni- 
tion as  the -proper  governing  body;  Perry  v.  Wheeler,  12  Bush,  550,  551, 
552,  holding  that  courts  have  jurisdiction  to  inquire  into  the  organiza- 
tion of  a  board  of  reference  under  the  canons  of  the  Episcopal  Church, 
and  to  decide  if  it  acted  within  the  scope  of  its  authority;  Goodman  v. 
Jedidjah  Lodge,  No.  7,  67  Md.  126,  9  Atl.  18,  the  rules  and  laws  made 
by  lodges  of  a  beneficial  organization  will  not  be  recognized  by  the  courts, 
when  they  confiscate  property  or  take  away  property  rights  arbitrarily; 
Watson  v.  Garvin,  54  Mo.  382,  384,  holding  that  when  property  rights 
are  concerned,  civil  courts  will  not  be  bound  by  decisions  of  ecclesi- 
astical courts. 

Explained  in  Hendryx  v.  People's  United  Church,  42  Wash.  340,  84 
Pac.  1125,  where  members  of  church  are  expelled  in  pursuance  of  fraudu- 
lent scheme  to  divert  property  from  its  original  purpose,  expelled  mem- 
bers may  sue  to  protect  church  property. 

Conclusiveness  of  decisions  of  tribunals  of  associations  or  corpora- 
tions.   Note,  49  L.  B.  A.  386,  390,  391,  392,  393,  398. 
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Review  by  civil  courts  of  expulsion  of  member  of  religious  society. 
Note,  4  L.  R.  A.  (N.  8.)  1154. 

Union  or  reunion  of  Cumberland  Church  with  Presbyterian  Church, 
United  States  America.    Note,  30  L.  R.  A.  (N.  S.)  666. 

Civil  review  of  removal  of  priest  or  minister  by  ecclesiastical  tribu- 
nal.   Note,  35  L.  R.  A.  (N.  S.)  922,  923. 

The  law  knows  no  heresy  and  Is  committed  to  support  of  no  dogma, 
establishment  of  no  sect.  Decisions  of  tribunals  created  for  decision  of 
controverted  questions  of  faith  within  voluntary  religious  organizations 
cannot  be  reviewed  In  ordinary  Judicial  tribunals. 

Approved  in  Harris  v.  Cosby,  173  Ala.  94,  55  South.  234,  holding 
General  Assembly  of  Cumberland  Presbyterian  Church  could  with  con- 
currence of  presbyteries,  abolish  assembly  itself  and  create  new  su- 
preme body,  and  so  unite  with  Presbyterian  Church;  State  v.  Cummins, 
171  Ind.  117,  36  L.  R.  A.  (N.  8.)  945,  85  N.  E.  361,  holding  mandamus 
did  not  lie  to  restore  minister  to  clerical  rights  and  functions,  though 
wrongfully  excluded  by  trustees,  where  he  had  no  temporal  right; 
Morris  St.  Baptist  Church  v.  Dart,  67  S.  C.  341,  100  Am.  St.  Rep.  727, 
45  S.  E.  754,  majority  of  members  of  Baptist  Church  may,  at  regular 
meeting  properly  called,  dismiss  pastor  without  notice  or  trial  on 
charges;  State  v.  Hebrew  Congregation,  31  La.  Ann.  207,  33  Am.  Rep. 
219,  refusing  mandamus  to  compel  a  religious  society  to  restore  a  duly 
expelled  member;  Philomath  College  v.  Wyatt,  27  Or.  472,  26  L.  R.  A 
88,  37  Pac.  1026,  holding  that  acquiescence  in  a  church  constitution 
for  more  than  fifty  years  is  conclusive  on  the  civil  courts  as  to  its 
validity;  Schlichter  v.  Keiter,  156  Pa.  St.  122,  27  Atl.  51  (in  opinion 
of  lower  court,  affirmed  on  appeal),  holding  that  the  new  constitution 
of  the  United  Brethren  in  Christ  was  sufficiently  adopted  by*  a  majority 
of  the  whole  persons  voting;  Nance  v.  Busby,  91  Tenn.  326,  15  L.  R.  A. 
807,  18  S.  W.  879,  holding  that  civil  courts  cannot  review  the  action 
of  an  ecclesiastical  body  (Baptist)  in  excommunicating  a  member,  but 
will  inquire  as  to  the  orthodoxy  of  those  claiming  property  held  in 
trust ;  Christian  Church  v.  Church  of  Christ,  219  111.  511,  76  N.  E.  705, 
arguendo. 

When  persons  separate  themselves  from  a  church  organisation,  deny 
its  authority,  denounce  its  action  and  refuse  to  abide  by  its  judgments,  they 
have  no  right  to  church  property  or  use  of  it. 

Approved  in  Cape  v.  Plymouth  etc.  Church,  117  Wis.  155,  93  N.  W. 
451,  holding  majority  seceding  and  forming  another  church  of  different 
denomination  not  entitled  to  exclude  minority  from  church  building; 
Reeves  v.  Walker,  8  Baxt.  283,  by  withdrawal  of  trustees  of  a  Methodist 
Episcopal  church  they  lost  all  beneficial  interest  in  the  property. 
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Trustees  of  religious  society,  hold  possession  of  Its  property  for  use 
of  those  who  by  constitution,  laws  and  usages  of  the  society  are  entitled 
to  use. 

Approved  in  Helm  v.  Zarecor,  222  U.  S.  38,  56  L.  Ed.  81,  32  Sup.  Ct. 
10,  holding  in  controversy  between  factions  over  control  of  corporation, 
which  was  but  title  holder,  corporation  was  properly  made  defendant; 
Duvall  v.  Synod  of  Kansas  of  Presbyterian  Church,  222  Fed.  670,  138 
C.  C.  A.  217,  holding  complaints  were  proper  class  representatives  in 
suit  between  parties  in  church ;  Helm  v.  Zarecor,  213  Fed.  652,  655,  656, 
658,  holding  in  suit  by  members  of  Presbyterian  Church  against  mem- 
bers of  Cumberland  Presbyterian  Church  as  representing  all  such  mem- 
bers refusing  to  recognize  union,  to  secure  decree  that  united  church 
has  right  to  use  and  control  its  property,  members  of  Cumberland  Board 
of  Publication  before  union  were  not  indispensable  parties;  Barkley 
v.  Hayes,  208  Fed.  324,  holding  officers  of  General  Assembly  of  Presby- 
terian Church,  as  representatives  of  general  membership,  could  sue  in 
equity  to  determine  property  rights  of  church;  Hendrix  College 
v.  Arkansas  Townsite  Co.,  85  Ark.  450,  108  S.  W.  516,  holding  where 
grantor  sued  to  declare  forfeited  trust  to  church  college  to  maintain 
academy,  presiding  elder  of  church  could  intervene  as  cestui  que  trust 
and  call  trustees  to  account  to  prevent  violation  of  trust ;  Klix  v.  Polish 
Roman  Catholic  St.  Stanislaus  Parish,  137  Mo.  App.  365, 118  S.  W.  1177, 
holding  where  property  vested  in  archbishop  in  trust  for  congregation 
was  conveyed  by  him  to  religious  corporation  formed  from  certain  mem- 
bers of  congregation,  other  members  had  no  rights  therein. 

Immunity  from  process  of  witness.     Note,  38  Am.  Rep.  721. 

Miscellaneous.  Cited  in  Sumner  v.  Milford,  214  111.  394,  73  N.  E. 
744,  explaining  meaning  of  word  "jurisdiction";  Wiggin  v.  Knights  of 
Pythias,  31  Fed.  124,  erroneously. 

IS  WalL  738-742,  20  L.  Ed.  473,  THE  MABEY. 

Commission  to  examine  witnesses  in  Supreme  Court  will  be  refused 
where  no  excuse  is  shown  why  they  were  not  examined  in  lower  courts,  but 
a  second  application  may  be  made  on  showing  cause. 

Approved  in  The  B.  B.  Saunders,  23  Blatchf.  185,  23  Fed.  303,  sup- 
pressing depositions  taken  in  Circuit  Court  of  witnesses  who  were 
present  at  the  hearing  in  District  Court  but  were  not  examined;  The 
Philadelphian,  60  Fed.  428,  9  C.  C.  A.  54,  where  additional  proofs  were 
allowed  in  Circuit  Court  of  Appeals. 

Commissions  to  take  testimony  in  Supreme  Court,  under  Rule  XTI,  are 
not  allowed  aa  of  course. 

Approved  in  The  Philadelphian,  60  Fed.  426,  9  C.  C.  A.  54,  in  ad- 
miralty appeals  to  Circuit  Court  of  Appeals,  court  will  not  retry  the 
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facts  unless  evidence  in  lower  court  is  reduced  to  writing  or  appears 
in  record;  dissenting  opinion  in  Nickels  v.  Griffin,  1  Wash.  Ter.  396, 
majority  holding  that,  without  a  satisfactory  showing,  new  proofs  should 
not  be  admitted  in  territorial  Supreme  court  on  an  appeal  in  admiralty. 

None  but  parties  to  the  appeal  can  be  heard  in  the  appellate  court. 
Distinguished  in  Munson  S.  S.  Line  V.  Miramar  S.  S.  Co.,  167  Fed. 
964,  93  G.  G.  A*  360,  holding  appeal  in  admiralty  opened  case  for  trial 
de  novo. 
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14  Wall  1-5,  20  L.  Ed.  821,  UNITED  STATES  ▼.  OBUSELL. 

It  will  be  presumed  that  government  officials  have  performed  their 
duties. 

Approved  in  McQueen  v.  Flasdick-Black  Land  etc.  Co.,  136  La.  707,  65 
South.  903,  holding  where  preamble  in  patent  describes  applicants  as 
" legal  representative'1  of  entryman,  and  grant  is  made  to  applicant, 
presumption  is  that  registrar  discharged  his  duty  and  that  applicant 
was  transferee  of  entryman;  National  Accident  Society  v.  Spiro,  94 
Fed.  751,  37  C.  C.  A.  388,  holding  it  will  be  presumed  in  favor  of  validity 
of  certificate  of  deputy  clerk  of  Federal  court,  that  clerk  was  absent; 
Globe  Ins.  Co.  v.  Gerisch,  163  111.  629,  64  Am.  St.  Rep.  489,  45  N.  E. 
566,  as  authority  for  holding  a  presumption  cannot  be  based  on  a  pre- 
sumption. 

Presumption  as  basis  of  presumption.    Note,  10  Ann.  Cas.  1096, 
1097. 

Judgment  of  Court  of  Claims,  giving  loyal  owner  the  proceeds  of  cot- 
ton seised  under  abandoned  property  act,  affirmed,  the  court  indulging  pre- 
sumption, in  absence  of  proof,  that  money  had  been  regularly  paid  into  the 


Approved  in  Sac  &  Fox  Indians  v.  Sac  &  Fox  Indians,  220  U.  S.  488, 
55  L.  Ed.  555,  31  Sup.  Ct.  473,  holding  petitioning  Sac  and  Fox  In- 
dians had  no  claim  for  shares  of  appropriation,  as  they  had  not  rejoined 
tribe  within  one  year. 

Distinguished  in  United  States  v.  Ross,  92  U.  S.  284,  285,  23  L.  Ed. 
709,  holding  claimant  must  show  his  ownership,  that  property  captured 
was  sold  and  money  was  paid  into  treasury. 

Miscellaneous.  Cited  in  United  States  v.  Pugh,  99  U.  S.  271,  25  L.  Ed. 
324. 
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14  Wall.  5-9,  20  L.  Ed.  875,  COCKROFT  v.  V08E. 

Not  cited. 

14  Wall.  9-10,  20  L.  Ed.  514,  WEST  TENNESSEE  BANK  v.  CITIZENS' 
BANK  OF  LOUISIANA. 

No  appeal  lies  to  Supreme  Court  from  decision  of  highest  State  court, 
based  on  its  settled  pre-existing  rules  of  general  jurisprudence,  although 
rules  have  been  embodied  in  State  Constitution,  and  if  decision  had  been 
on  Constitution  alone,  writ  of  error  would  lie. 

Approved  in  Palmer  v.  Marston,  14  Wall.  12,  20  L.  Ed.  827;  Kreiger 
v.  Shelby  Ry.  Co.,  125  U.  S.  46,  31  L.  Ed.  678,  8  Sup.  Ct.  756,  and 
New  Orleans  Waterworks  Co.  v.  Louisiana  Sugar  Co.,  125  U.  S.  33,  34, 
36,  39,  31  L.  Ed.  613,  614,  615,  8  Sup.  Ct.  749,  751,  752,  ail  holding 
Supreme  Court  has  no  jurisdiction  of  error  to  State  court,  on  ground 
obligation  of  contract  has  been  impaired,  unless  some  State  legislative 
act  is  involved;  Winona  etc.  Ry.  Co.  v.  Plain  view,  143  U.  S.  393,  86 
L.  Ed.  200,  12  Sup.  Ct.  538,  holding  Supreme  Court,  without  jurisdic- 
tion over  State  decision,  when  question  as  to  State  statute,  impairing 
obligation  of  contract,  was  raised  for  first  time  in  that  court. 

Distinguished  in  Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  666, 
20  L.  Ed.  759,  holding  decision  of  State  court,  expressly  based  on  a  con- 
stitutional provision  and  not  on  general  ground  of  public  policy,  is 
reviewable  in  Supreme  Court. 

14  Wall.  10-12,  20  L.  Ed.  826,  PALMER  v.  MARSTON. 

Supreme  Court  has  no  power  to  review  a  decision  of  the  highest  State 
court  in  cause  where  claim  is  not  made  under  State  law  or  Constitution, 
and  resisted  as  being  repugnant  to  Federal  Constitution  or  laws. 

Approved  in  New  Orleans  Water  Works  Co.  v.  Louisiana  Sugar  Re- 
fining Co.,  125  U.  S.  35,  31  L.  Ed.  614,  8  Sup.  Ct.  750,  holding  provision 
in  Federal  Constitution,  which  declares  States  shall  pass  no  laws  im- 
pairing obligation  of  contracts,  is  aimed  at  legislative  power,  not  at 
decisions  of  courts;  Kreiger  v.  Shelby  Ry.  Co.,  125  U.  S.  46,  31  L.  Ed. 
678,  8  Sup.  Ct.  756,  following  rule. 

Distinguished  in  Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  666, 
668,  20  L.  Ed.  759,  where  decision  in  State  court  was  based  on  pro- 
vision in  State  Constitution,  held  to  be  repugnant  to  Federal  Constitu- 
tion. 

-Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
47. 
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14  Wall  12-15,  20  L.  Ed.  827,  SEVTEB  v.  HASKELL.  v 

Necessary  jurisdictional  facts  on  error  from  Supreme  to  State  court 
stated. 

Approved  in  Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  666,  20 
L.  Ed.  759 ,  Home  Ins.  Co.  v.  City  Council  of  Augusta,  93  U.  S.  121,  23 
L.  Ed.  826,  Daniels  v.  Tearney,  102  U.  S.  418,  26  L.  Ed.  188,  and  Jaco- 
way  v.  Denton,  154  U.  S.  584,  20  L.  Ed.  645,  14  Sup.  Ct.  1170,  all  follow- 
ing rule. 

■ 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
53. 

What  adjudications  of  State  courts  reviewable  in  Federal  Su- 
preme Court.    Note,  62  L.  R.  A.  540. 

14  Wall  16-23,  20  L.  Ed.  846,  8TEINES  v.  FRANKLIN  COUNTY. 

To  give  Supreme  Court  jurisdiction  on  error  to  State  court,  it  must 
appear  in  record  that  some  one  of  questions  stated  in  twenty-fifth  section 
of  Judiciary  Act  arose  and  was  applied  by  State  court  in  disposing  of  con- 
troversy. 

Approved  in  Caperton  v.  Bowyer,  14  Wall.  237,  20  L.  Ed.  885,  a 
Federal  question  cannot  be  assumed  to  have  been  raised  and  passed  on 
in  State  court  in  order  to  give  jurisdiction  to  Supreme  Court ;  New  Or- 
leans Water- Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S.  29,  38, 
31  L.  Ed.  611,  614,  8  Sup.  Ct.  747,  752,  holding  Supreme  Court  without 
jurisdiction  where  it  appears  judgment  in  State  court  may  have  been 
based  on  ground  independent  of  statute  said  to  be  repugnant  to  Federal 
Constitution. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  I*.  R.  A.  40. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  476. 

Motion  for  rehearing  is  addressed  to  discretion  of  trial  court,  and  is 
not  subject  to  review  on  appeal. 

Approved  in  Morgan  v.  Benedum,  157  Fed.  234,  84  C.  C.  A.  675,  hold- 
ing appeal  will  not  lie  from  petition  for  rehearing  of  judgment  allowing 
or  rejecting  claim;  dissenting  opinion  in  United  States  v.  Jenkins,  176 
Fed.  682,  20  Ann.  Cas.  1255,  100  C.  C.  A.  224,  holding  application  to 
Federal  court  for  remission  of  penalty  fixed  in  judgment  may  be  enter- 
tained after  term;  dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed. 
823,  52  C.  C.  A.  435,  majority  reviewing,  on  appeal,  decree  granting  or 
denying  bill  to  vacate  decree  on  ground  of  fraud;  Buffington  v.  Harvey, 
95  U.  S.  100,  24  L.  Ed.  382,  Boesch  v.  Graff,  133  U.  S.  699,  33  L.  Ed. 
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788,  10  Sup.  Ct.  379,  and  Grame  v.  Mutual  Ins.  Co.,  154  U.  S.  676,  26 
L.  Ed.  740,  14  Sup.  Ct.  1193,  petition  for  rehearing,  filed  in  court  below 
after  judgment  and  denied,  is  no  part  of  record  to  be  returned  to  Su- 
preme Court  with  writ  of  error  for  review  of  judgment ;  Bondholders  v. 
Toledo  etc.  Ry.  Co.,  62  Fed.  169, 10  C.  C.  A.  319,  M'Leod  v.  New  Albany, 
66  Fed.  382,  13  C.  C.  A.  525,  and  Pittsburg  Wire  Co.  v.  Roberts,  71  Fed. 
711,  18  C.  C.  A.  302,  all  holding  no  appeal  lies  from  ruling  of  court  re- 
fusing to  permit  defendant  to  take  further  proofs,  after  proofs  in  re- 
buttal have  been  closed ;  Galloway  v.  Dunnington,  10  Lea,  218,  and  Win- 
chester v.  Winchester,  121  Mass.  130,  both  arguendo. 

Supreme  Court  has  no  jurisdiction  of  writ  of  error  under  twenty-fifth 
section  of  Judiciary  Act,  if  judgment  of  State  court  may  have  been  given 
on  grounds  which  the  section  does  not  make  cause  for  error,  as  well  as  upon 
some  ground  which  it  does  so  make. 

Approved  in  Kennebec  Ry.  Co.  v.  Portland  Ry.  Co.,  14  Wall.  26,  20 
L.  Ed.  851,  following  rule. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United. 
States  Supreme  Court.    Note,  91  Am.  Dec.  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  543. 

14  Wall.  28-26,  20  L.  Ed.  850,  KENNEBEC  ETC.  B.  B.  OO.  v.  PORTLAND 
ETC.  B.  B.  OO. 

Supreme  Court  will  not  entertain  jurisdiction  of  case  on  error  to  State 
court,  when  judgment  or  decree  below  may  be  sustained  on  grounds  dis- 
tinct from  any  involving  Federal  questions. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  222  U.  S.  190, 
56  L.  Ed.  158,  32  Sup.  Ct.  47,  New  Orleans  Water- Works  Co.  v.  Louisi- 
ana Sugar  Refining  Co.,  125  U.  S.  37,  38,  31  L.  Ed.  614,  8  Sup.  Ct.  751, 
752,  and  Kreiger  v.  Shelby  Ry.  Co.,  125  U.  S.  46,  81  L.  Ed.  678,  8  Sup. 
Ct.  756,  all  following  rule. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
56,  57. 

Corporate  taxation  as  affected  by  contract  clause'  in  Federal  Con* 
stitution.    Note,  60  L.  R.  A.  41. 

14  Wall.  26-28,  20  L.  Ed.  792,  BABTEMEYEB  v.  IOWA. 

Writ  of  error  to  State  Supreme  Court,  composed  of  chief  justice  and 
several  associates,  must  be  signed  by  chief  justice  or  by  justice  of  Federal 
Supreme  Court. 
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Approved  in  Havnor  v.  New  York,  170  U.  S.  410,  411,  42  L.  E<L  1088, 
18  Sup.  Ct.  632,  where  writ  was  dismissed  because  signed  by  an  associate 
justice  of  Court  of  Appeals,  there  being  no  showing  he  was  acting  as 
chief  justice  pro  tern.;  Felix  v.  Scharnweber,  125  U.  S.  59,  31  L.  Ed. 
689,  8  Sup.  Ct.  762,  holding  in  such  matters  the  chief  justice  of  the 
State  court  exercises  an  authority,  vested  in  him  by  Congress,  concur- 
rently with  justices  of  the  United  States  Supreme  Court ;  Butler  v.  Gage, 
138  U.  S.  56,  34  L.  Ed.  871,  11  Sup.  Ct.  236,  holding  where  writ  of  error 
is  signed  by  judge,  who  styles  himself  "Presiding  judge  of  Supreme 
Court,"  it  will  be  presumed  he  acts  in  capacity  of  chief  justice. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Court  for  review.    Note,  66  L.  R.  A.  835. 

Cited  in  Danville  v.  Hatcher,  101  Va.  527,  44  S.  E.  725,  upholding 
ordinance  passed  in  good  faith  under  Danville  charter  regulating  hours 
for  saloons,  methods  of  conducting  and  license  tax ;  Farmville  v.  Walker, 
101  Va.  327,  43  S.  E.  560,  upholding  as  police  regulation  Va.  Acts  1901, 
c.  113,  to  establish  dispensary  for  sale  of  liquors  and  to  regulate  sale 
in  certain  town. 

14  Wall.  28-44,  20  L.  Ed.  792,  WARD  v.  UNITED  STATES. 

If  plaintiff  presents  a  written  contract  or  proposal  as  part  of  his  case, 
lie  cannot  recover  on  the  mere  suspicion  of  a  verbal  proposal  different  from 
the  written  one,  and  court  should  so  instruct  jury  if  requested. 

Approved  in  First  Nat.  Bank  v.  Brenner,  82  Conn.  32,  72  Atl.  583, 
holding  instruction  reciting  facts  not  in  evidence  is  error;  Indianapolis 
etc.  Ry.  Co.  v.  Horst,  93  U.  S.  299,  23  L.  Ed.  900,  holding  it  error  for 
court  to  give  instructions  which  assume  a  fact  unsupported  by  evidence. 

Miscellaneous.    Miscited  in  State  v.  Burke,  33  La.  Ann.  505. 

14  Wall.  44-69,  20  L.  Ed.  815,  HENDERSON'S  DISTILLED  SPIRITS. 

Parties  may  enter  into  stipulation  to  waive  jury  in  District  Court, 
and  submit  their  cause  to  court  upon  agreed  statement  of  facts,  independ- 
ent of  legislative  provisions  on  subject. 

Approved  in  United  States  v.  St.  Louis  F.  M.  &  S.  Ry.  Co.,  169  Fed. 
75,  94  C.  C.  A.  441,  following  rule;  Frank  v.  United  States,  192  Fed. 
868,  113  C.  C.  A.  188,  holding  that  determination  of  question  submitted 
in  criminal  case  upon  agreed  statement  of  facts  is  reviewable;  Town  of 
Lyons  v.  Lyons  Bank,  19  Blatchf.  283,  8  Fed.  372,  and  Rogers  v.  United 
States,  141  U.  S.  554,  35  L.  Ed.  856, 12  Sup.  Ct.  93,  both  arguendo. 

When  forfeitures  of  property  under  statute  takes  effect.    Note, 
7  Ann.  Cas.  899,  900. 
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Where  forfeiture  1b  made  absolute  by  statute,  for  attempt  to  defraud 
government  of  liquor  tax,  decree  of  condemnation,  when  entered,  relates 
back  to  time  of  commission  of  wrongful  acts;  hence  where  claimant  alleges 
subsequent  payment  of  tax  and  that  he  Is  an  Innocent  purchaser,  it  is  no 
defense. 

Approved  in  Five  Hundred  and  Eighty-one  Diamonds  v.  United  States, 
119  Fed.  559,  561,  56  C.  C.  A.  122,  holding  vendor  cannot  assert  as  against 
United  States  right  to  goods  seized  from  purchaser  while  evading  revenue 
laws ;  United  States  v.  One  Dark  Bay  Horse,  130  Fed.  241,  where  claimant 
of  property  had  owned  it  for  over  five  years  without  suspicion  of  its  ille- 
gal importation,  proceeding  for  forfeiture  is  barred ;  Pilcher  v.  Faircloth, 
135  Ala.  314,  33  South.  546,  holding  forfeiture  of  property  used  to  de- 
fraud government  takes  effect  upon  commission  of  act,  avoiding  all  subse- 
quent transfers;  Leigh  v.  Green,  64  Neb.  544,  90  N.  W.  259,  sustaining 
law  providing  for  foreclosure  of  tax  liens  by  proceedings  in  rem,  owners 
not  known  and  pre-existing  rights  cut  off;  Daniels  v.  Homer,  139  N.  C. 
230,  8  L  B,  A.  (N.  S.)  997,  51  S.  E.  996,  upholding  Acts  Gen.  Assem. 
1905,  c.  292,  §  9,  providing  for  seizure  and  sale  of  property  used  in 
illegal  fishing;  Thacher's  Distilled  Spirits,  103  U.  S.  682,  26  L.  Ed.  5S6t 
and  Boyd  v.  United  States,  14  Blatchf .  320,  Fed.  Cas.  1749,  both  follow- 
ing rule;  The  Mary  Celeste,  2  Low.  357,  Fed.  Cas.  9202,  fact  that  a 
claimant  is  an  innocent  purchaser  after  commission  of  offense  is  no  de- 
fense; United  States  v.  Stowell,  133  U.  S.  17,  83  L.  Ed.  560,  10  Sup.  Ct. 
247,  holding  further  as  to  interest  of  mortgagee  in  property  used  by 
mortgagor  for  illicit  distilling  purposes;  In  re  Rosey,  6  Ben.  510,  Fed. 
.  Cas.  12,066,  holding  the  government  a  preferred  creditor  in  the  assets 
of  a  bankrupt  who  had  sold  matches  without  using  revenue  stamps  as 
required  by  law;  United  States  v.  Four  Cases  Lastings,  10  Ben.  372, 
Fed.  Cas.  15,145,  where  bona  fide  purchaser  of  goods  entered  by  means 
of  false  invoice  was  held  to  acquire  no  title  therein  as  against  the  United 
States ;  Heidritter  v.  Elizabeth  Oil  Co.,  6  Fed.  141,  proceedings  to  charge 
property  with  a  lien  brought  subsequent  to  commission  of  offense  are 
void  as  against  the  government;  United  States  v.  Cigars,  18  Fed.  150, 
where  cigars  in  hands  of  bona  fide  purchaser  were  seized  by  gov- 
ernment and  declared  forfeited  because  of  failure  of  manufacturer 
to  stamp  true  number  of  factory  on  boxes;  Kriess  v.  Faron,  118 
Cal.  146,  50  Pac.  389,  holding  a  promissory  note  given  for  purchase  price 
of  property,  which  was  subject  to  forfeiture  under  revenue  laws,  and 
was  subsequently  seized  and  condemned,  was  without  consideration; 
dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  299,  24  L.  Ed.  726, 
as  an  instance  where  property  vested  in  sovereign  immediately  on  com- 
mission of  offense  by  subject;  United  States, v.  Auffmordt,  19  Fed.  901, 
in  construction  of  statutes  relating  to  fraudulent  importation  of  goods; 
Summers  v.  Clark,  29  La.  Ann.  102,  arguendo. 
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Distinguished  in  Hey  Sing  Yeck  v.  Anderson,  2  Cal.  Unrep.  78,  hold- 
ing section  636,  Penal  Code  of  California,  unconstitutional  in  so  far  as 
it  declares  nets,  seines,  etc.,  used  in  violation  of  its  provisions  shall  be 
forfeited  and  may  be  seized  by  officer,  and  by  him  destroyed  or  sold; 
United  States  v.  Three  Hundred  and  Seventy-two  Pipes  of  Spirits,  5 
Sawy.  421,  424,  Fed.  Cas.  16,505,  in  construing  section  3281,  Revised 
Statutes,  holding  spirits  not  the  subject  of  illicit  operations,  which  have 
passed  to  bona  fide  purchasers,  although  owned  by  distiller  at  time  of 
illicit  operations,  are  not  subject  to  forfeiture ;  The  Kate  Heron,  6  Sawy. 
110,  Fed.  Cas.  7619,  holding,  under  section  4189,  Revised  Statutes,  pro- 
viding vessels  shall  be  liable  to  forfeiture  on  the  commission  of  certain 
offenses,  property  does  not  pass  from  owner  until  decree  of  condemna- 
tion. 

Intervention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1083. 

If  spirits  are  moved  from  place  where  distilled  to  bonded  warehouse, 
with  Intent  to  defraud  government  of  revenue  tax,  act  is  unlawful  and 
spirits  are  subject  to  forfeiture. 

Approved  in  United  States  v.  Theurer,  213  Fed.  966,  130  C.  C.  A.  370, 
holding  judgment  in  favor  of  government  against  owner  of  whisky 
seized  for  violation  of  revenue  laws  on  delivery  bond  given  by  him  can- 
not be  maintained  against  his  heirs;  United  States  v.  Quantity  of  To- 
bacco, 6  Ben.  83,  Fed.  Cas.  16,106,  in  discussion  as  to  what  acts  amount 
to  a  sale  of  tobacco,  so  as  to  make  same  liable  to  forfeiture  under  rev- 
enue laws. 

Claimant  Is  entitled  to  trial  by  Jury  In  case  of  seizures  on  land. 
Approved  in  Beatty  v.  United  States,  203  Fed.  626,  122  C.  C.  A.  16, 
in  action  by  United  States  to  condemn  land,  owner  is  entitled  to  trial 
by  jury,  regardless  of  State  practice. 

^Miscellaneous.  Cited  in  Leigh  v.  Green,  193  U.  S.  88,  101  Am.  St. 
Rep.  606,  48  L.  Ed.  627,  24  Sup.  Ct.  390,  holding  of  lien  on  realty  not 
denied  due  process  by  statute  providing  for  service  by  publication  of 
notice  of  pendency  in  rem  to  enforce  lien  of  purchaser  at  tax  sale ;  State 
v.  Hooker,  22  Okl.  728,  98  Pac.  971,  holding  goods  can  be  seized,  held 
and  destroyed  without  service  of  process  on  owner  other  than  seizure 
of  goods  and  arrest  of  person  in  whose  possession  they  are  found;  Jeck 
v.  Anderson,  57  Cal.  253,  40  Am.  Rep.  116,  holding  confiscations  without 
judicial  hearing  and  judgment  are  void ;  Glennon  v.  Britton,  155  111.  245, 
40  N.  E.  598,  as  authority  for  holding  goods  may  be  seized,  condemned 
and  destroyed  without  service  of  process  on  owner,  other  than  seizure 
of  goods  and  arrest  of  person  in  whose  possession  they  are  found;  Bell 
v.  Chicago  etc.  R.  R.  Co.,  34  La.  Ann.  794,  and  Croy  v.  Marshall,  3  Ohio 
C.  C.  492,  erroneously. 
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14  Wall.  69-84,  20  L.  Ed.  762,  CHRISTMAS  v.  RUSSELL. 

Circuit  Court  has  no  jurisdiction  over  an  original,  as  distinguished 
from  an  ancillary,  bill  between  citizens  of  same  State. 

Approved  in  Ralston  v.  Sharon,  51  Fed.  709,  following  rule ;  Sbainwald 
y.  Davids,  69  Fed.  703,  holding  party  to  a  suit  which  as  to  him  is 
original  cannot  be  brought  before  a  court  in  jurisdiction  foreign  to  his 
residence  by  substituted  service;  Merchants  of  City  of  Memphis 
v.  Memphis,  9  Baxt.  87,  where  State  or  Federal  court  has  jurisdiction 
of  parties  and  subject  matter,  it  must  be  allowed  to  proceed  to  judgment 
and  execution,  and  cannot  be  enjoined  by  suit  in  other;  Romaine 
v.  Union  Ins.  Co.,  28  Fed.  637,  639,  and  Hauf  v.  Wilson,  31  Fed.  390, 
both  arguendo;  M 'Donald  v.  Seligman,  81  Fed.  757,  and  Hale  v.  Bugg, 
82  Fed.  37,  as  bearing  on  question  when  lack  of  diversity  of  citizenship 
will  not  divest  a  Federal  court  of  jurisdiction;  Chaplin  v.  James,  11 
R.  I.  94,  23  Am.  Rep.  417,  arguendo. 

Distinguished  in  Osborn  v.  Michigan  R.  R.  Co.,  2  Flipp.  506,  Fed. 
Cas.  10,594,  Arnold  v.  Frost,  9  Ben.  268,  Fed.  Cas.  558,  and  Abraham 
v.  North  German  Ins.  Co.,  37  Fed.  732,  8  L.  R.  A.  188,  where  a 
bill  was  held  to  be  ancillary  and  not  original;  In  re  Sabin,  21  Fed. 
Cas.  124,  holding  District  Court  has  jurisdiction  of  controversy  in  regard 
to^funds  in  hands  of  assignee  in  bankruptcy,  without  regard  to  resi- 
dence  of  parties  in  interest. 

Bill  which  does  not  relate  to  some  matter  already  litigated  in  same 
court  by  same  parties,  and  is  not  an  addition  to  or  continuance  of  an  origi- 
nal suit,  cannot  be  considered  ancillary,  so  as  to  justify  Circuit  Court  in 
taking  jurisdiction  on  the  strength  of  its  jurisdiction  over  prior  suit. 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed.  1562,  34  Sup.  Ct. 
892,  refusing  to  consider  whether  action  was  ancillary  where  complainant 
did  not  rest  upon  that  ground;  Keyser  v.  Renner,  87  Va.  251,  12  S.  E. 
406,  holding  a  party  cannot  file  a  supplemental  bill  which  makes  an 
entirely  new  case;  Piercy  v.  Beckett,  15  W.  Va.  451,  matter  which 
would  constitute  a  new  bill  cannot  be  introduced  under  the  privilege 
of  amending;  Hanby  v.  Henritze,  85  Va.  183,  7  S.  E.  207,  in  discussion 
as  to  purposes  for  which  supplemental  bills  are  allowed;  Sheffield  Coal 
Co.  v.  Newman,  77  Fed.  793,  23  C.  C.  A.  459,  arguendo. 

Distinguished  in  Webb  v.  Barnwall,  116  U.  S.  197,  29  L.  Ed.  596,  6 
Sup.  Ct.  352,  where  a  bill  to  enjoin  the  enforcement  of  a  judgment  at 
law  in  same  court  was  held  ancillary;  Smythe  v.  Henry,  41  Fed.  713, 
holding  bill  ancillary  which  was  filed  to  enjoin  the  prosecution  of  an 
action  of  ejectment  between  same  parties  in  same  court. 

Phraseology  employed  in  making  assignment  is  not  material,  provided 
intent  to  transfer  is  manifested. 
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elding  contract  assigning  to  attorney  one-third  of  whatever  re- 
flfc^ed  assigns  interest  in  cause  of  action  enforceable  against  defendant 
compromising  with  plaintiff;  Clark  v.  Sigua  Iron  Co.,  81  Fed.  312,  26 
C.  C.  A.  423,  following  rule;  Holmes  v.  Evans,  129  N.  Y.  145,  29  N.  E. 
234,  holding  there  must  be  a  purpose  to  pass  a  present  interest,  absolute 
or  qualified. 

To  be  valid,  even  as  an  equitable  assignment,  the  transfer  must  be  of 
such  a  character  that  the  fund  holder  may  safely  pay,  and  is  compellable 
to  do  so,  though  forbidden  by  assignor. 

Approved  in  Third  Nat.  Bank  v.  Atlantic  City,  126  Fed.  416,  holding 
orders  given  by  contractor  for  money  due  or  about  to  become  due  an 
equitable  assignment  of  fund  pro  tanto;  Rufe  v.  Commercial  Bank,  99 
Fed.  653l  40  C.  C.  A.  27,  holding  debtor's  promise  to  pay  debt  with 
judgment  proceeds  to  assign  judgment  not  equitable  assignment;  Weiss 
v.  Gullet t,  18  Colo.  App.  128,  70  Pac.  444,  contract  between  mine  owners 
and  attorneys  to  pay  certain  sum  of  purchase  money  of  mine  when  sold 
gives  no  right  of  action  by  attorneys  against  purchaser;  Reviere 
v.  Chambliss,  120  Ga.  716,  48  S.  E.  123,  unaccepted  check  is  not  assign- 
ment of  money  to  credit  of  drawer;  In  re  Wood's  Estate,  243  Pa.  215, 
89  Atl.  976,  agreement  between  distributees  directing  executors  to  pay 
certain  sum  annually  held  not  equitable  assignment  because  power  of 
revocation  reserved;  Freights  of  The  Kate,  63  Fed.  712,  holding  the 
hypothecation  of  freights  earned  and  to  be  earned  by  a  steamship  com- 
pany, as  consideration  for  advances  made,  created  a  lien  on  all  freights 
of  the  line ;  Maier  v.  Freeman,  112  Cal.  13,  53  Am.  St.  Rep.  154,  44  Pac. 
358.  an  agreement  that  mortgagor*  of  personal  property  shall  sell  same 
and  pay  proceeds  to  mortgagees  cannot  be  held  to  create  an  equitable 
assignment  of  proceeds  of  sale  to  mortgagees;  Coates  v.  First  Nat. 
Bank,  91  N.  Y.  31,  holding  it  not  necessary  to  validity  of  assignment 
that  fund  holder  be  informed  thereof  (for  opposite  rule  see  Lane 
v.  Magdeburg,  81  Wis.  348,  51  N.  W.  564) ;  Sandmeyer  v.  Dakota  etc. 
Ins.  Co.,  2  S.  D.  352,  50  N.  W.  354,  unless  debtor  transfers  absolute 
legal  and  equitable  title  of  property  to  third  person  for  benefit  of  his 
creditors,  the  relation  of  such  third  person  to  debtor  is  that  of  an  agent; 
Seymour  v.  Aultman,  109  Iowa,  297,  80  N.  W.  402,  where  evidence  was 
held  not  to  show  valid  assignment;  Skobis  v.  Ferge,  102  Wis.  131,  78 
N.  W.  428,  as  to  notice  necessary  to  be  given  fund  holder. 

What  constitutes  an  equitable  assignment.     Note,  10  E.  R.  0.  424. 

Bill  of  exchange  or  check  la  not  an  equitable  assignment  pro  tanto 
of  funds  of  drawer  in  hands  of  drawee. 

Approved  in  Hanchey  v.  Hurley,  129  Ala.  313,  30  South.  745,  holding 
delivery  of  insurance  policy  after  loss  to  third  person  under  agreement 
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between  insured  and  creditor,  same  to  be  collected  and  applied  to  pay- 
ment of  debt,  equitable  assignment  of  fund  to  extent  of  debt;  Laclede 
Bank  v.  Schuler,  120  U.  S.  516,  SO  L.  Ed.  706,  7  Sup.  Ct.  647  (reversing 
27  Fed.  425),  holding  check  or  draft  does  not  bind  funds  in  hands  of 
bank  until  it  has  notice  of  same  by  presentment  or  otherwise ;  Boettcher 
v.  Colorado  Bank,  15  Colo.  22,  24  Pac.  584,  holding  without  acceptance 
there  is  no  privity  between  payee  and  bank  so  that  former  can  maintain 
suit  against  latter;  Dickinson  v.  Coates,  79  Mo.  252,  49  Am*  Rep.  230, 
following  rule. 

Action  by  payee  against  drawer  of  unaccepted  check.    Note,  45  Am. 
Rep.  355,  356. 

Agreement  to  pay  out  of  a  -particular  fund  is  not  an  equitable  assign- 
ment. 

Approved  in  Cogan  v.  Canover  Mfg.  Co.,  69  N.  J.  Eq.  364,  60  Atl. 
411,  reaffirming  rule;  In  re  Stiger,  202  Fed.  794,  795,  799,  holding  as 
there  was  no  such  definite  and  specific  agreement  at  time  of  sale  as 
amounted  to  present  transfer  even  by  equitable  assignment,  it  was 
voidable  as  against  bankrupt's  trustee;  In  re  Wilson,  194  Fed.  566, 
oral  agreement  between  partners  on  dissolution  that  firm  accounts  should 
be  applied  to  firm  debts  held  unenforceable  against  creditors  in  bank- 
ruptcy of  continuing  partner;  In  re  The  Leader,  190  Fed.  627,  order 
by  insolvent  to  insurance  agents  to  pay  over  part  of  amount  due  for 
loss  to  creditor  held  not  equitable  assignment  where  agents  never  had 
money;  Smedley  v.  Speckman,  157  Fed.  819,  85  C.  C.  A.  179,  mere  pro- 
mise to  pay  out  of  particular  fund  is  not  assignment;  Long  v.  Farmers' 
State  Bank,  147  Fed.  363,  9  L.  R.  A.  (N.  S.)  585,  77  C.  C.  A.  538,  where 
debtor  agreed  to  carry  insurance  on  stock  to  protect  bank's  claim,  as- 
signing insurance  to  bank  as  collateral,  there  was  no  assignment  of 
policies  in  praesenti;  In  re  Cramond,  145  Fed.  977,  where  paving  con- 
tractor assigned  right  to  moneys  due  to  bank  to  obtain  advances  to 
complete  work,  bank  acquired  equitable  lien  superior  to  priority  right 
of  payment  given  by  Bankruptcy  Act,  §  64,  to  laborers;  Johnston 
v.  Huff,  133  Fed.  706,  66  C.  C.  A.  534,  where  one  contracting  to  board, 
track  gang  agreed  with  supply  firm  for  credit,  giving  it  order  on  railroad 
for  sums  due  him,  which  was  not  to  be  presented  unless  he  fell  short  in 
payments,  and  order  not  presented  till  one  day  prior  to  petition  in  bank- 
ruptcy, it  was  preference;  Cushing  v.  Chapman,  115  Fed.  239,  holding 
promise  to  pay  with  bonds  to  be  subsequently  issued  not  equitable  as- 
signment enforceable  against  bonds;  Columbus  etc.  R.  R.  Co.  Appeals, 
109  Fed;  197,  48  C.  C.  A.  275,  holding  promise  to  apply  bonds  or  pro- 
ceeds to  payment  of  creditors  not  equitable  assignment  of  bonds;  In 
re  Butler's  Estate,  105  Fed.  550,  44  C.  C.  A.  584,  holding  contractor's 
agreement  to  file  lien  and  pay  debt  out  of  proceeds  not  equitable  assign- 
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ment  or  lien  on  judgment;  Williamson  v.  Monroe,  101  Fed.  336,  holding 
non-negotiable   note  payable  when   contract  for   construction   settled, 
not  equitable  assignment  of  any  part  of  money  due  thereon;  Dickey 
v.  Southwestern  Surety  Ins.  Co.,  119  Ark.  69,  173  S.  W.  400,  holding 
where  plaintiff  was  not  party. to  agreement  between  commissioner  and 
debtor  to  hold  up  payment'  until  plaintiff  was  paid,  there  was  no  assign- 
ment of  payment ;  Samstag  v.  Orr.  101  Ark.  586,  142  S.  W.  1128,  holding 
order  by  lessee  to  subtenant  to  pay  rent  until  further  notice  to  lessor, 
accepted  and  acted  on,  renders  subsequent  rent  owing  by  subtenant 
exempt  from  garnishment  by  another  creditor  of  lessee ;  Alfred  Richards 
Brick  Co.  v.  Rathwell,  18  App.  D.  C.  544,  holding  promise  to  pay  note 
out  of  money  to  be  derived  from  certain  contract  is  not  equitable  as- 
signment ;  Cameron  v.  Breger,  200  111.  92,  93  Am.  St.  Rep.  169,  65  N.  E. 
693,  holding  contract  for  compensation  for  services  out  of  proceeds 
of  litigation  not  equitable  assignment  of  interest  in  subject  matter  of 
suit ;  Franklin  v.  Browning,  3  Ind.  Ter.  647,  64  S.  W.  565,  holding  that 
promise    to    pay    debt    out    of    proceeds    of    sale    of    cattle,    not 
sufficiently  identified,  is  not  sufficient  to  create  lien  thereon;  Dudley 
v.  Nickerson,  214  Mass.  277,  101  N.  E.  466,  holding  that  agreement 
to    make   mortgage   out   of   land    when   secured    by    proviso   did   not 
operate  as  mortgage  or  assignment  of  it;  Banholzer  v.  Grand  Lodge, 
119  Mo.  App.  183,  95  S.  W.  955,  holding  agreement  of  beneficiary  to 
divide  proceeds  of  benefit  certificate  when  received  is  not  an  assignment ; 
Phillips  v.  Hogue,  63  Neb.  198,  88  N.  W.  182,  holding  agreement  with 
attorney  to  pay  for  services  out  of  particular  fund  not  equitable  assign- 
ment of  fund;  Nebraska  Moline  Plow  Co.  v.  Fuehring,  60  Neb.  318,  83 
N.  W.  70,  holding  check  against  fund  to  be  afterward  created  by  de- 
positing in  bank  not  vesting  payee  with  rights  until  money  deposited; 
American  Pin  Co.  v.  Wright,  60  N.  J.  Eq.  151,  46  Atl.  217,  holding 
agreement  to  pay  debt  out  of  proceeds  of  sale  of  house  not  creating  lien 
or  fund;  Commercial  Nat.  Bank  v.  Portland,  37  Or.  39,  60  Pac.  564, 
holding  order  from  contractor  to  deliver  to  certain  company  warrants 
equal  to  value  of  material  furnished  not  equitable  assignment;  Dillon 
v.  Barnard,  21  Wall.  440,  22  L.  Ed.  677,  and  Removal  Cases,  100  U.  S. 
477,  25  L.  Ed.  600,  both  holding  the  mere  promise  by  an  employer  to 
pay  a  contractor  for  work  performed  out  of  a  particular  fund  gave 
contractor  no  lien  thereon;  Ex  parte  Tremont  Nail  Co.,  24  Fed.  Cas. 
184,  Silent  Friend  Min.  Co.  v.  Abbot,  7  Colo.  App.  76,  42  Pac.  319,  and 
Putnam  Sav.  Bank  v.  Beal,  54  Fed.  579,  to  constitute  an  equitable  as- 
signment of  property  there  must  be  an  appropriation  or  separation,  and 
mere  intent  is  insufficient;  Badgerow  v.  Manhattan  Trust  Co.,  74  Fed. 
926,  where  there  was  an  agreement  to  transfer  a  certain  number  of 
bonds  at  a  future  date,  no  particular  bonds  being  specified;  Commercial 
vii — 48 
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Bank  v.  Rufe,  92  Fed.  795,  where  an  agreement  between  attorney  for  a 
debtor  prosecuting  a  suit  in  his  favor,  and  attorney  for  debtor's  credi- 
tor, that  any  recovery  should  be  for  creditor's  benefit,  was  held  not  an 
equitable  assignment  as  against  a  prior  assignee  of  the  recovery  from 
debtor,  who  had  no  knowledge  thereof;  Foss  v.  Cobler,  105  Iowa,  731, 
75  N.  W.  517,  holding  equitable  assignment  not  created  by  a  letter  from 
a  party  to  her  lawyer,  directing  him  to  protect  her  interests,  and  take 
his  pay  out  of  money  belonging  to  her,  which  he  has  in  his  possession; 
Stearns  v.  Quincy  Ins.  Co.,  124  Mass.  63,  26  Am.  Rep.  649,  rule  applied 
to  an  agreement  by  a  mortgagor  to  keep  property  insured  for  benefit 
of  mortgagee ;  Hale  v.  Dressen,  76  Minn.  183,  78  N.  W.  1046,  and  Fair- 
banks v.  Welshans,  55  Neb.  385,  75  N.  W.  873,  a  promise  by  debtor 
to  pay  his  creditor  out  of  designated  fund,  of  which  debtor  retains  con- 
trol, is  a  personal  agreement  only;  and  to  same  effect,  Williams  v.  In- 
gersoll,  89  N.  Y.  518,  Bank  of  New  Hanover,  v.  Williams,  79  N.  C.  137, 
and  Feamster  v.  Withrow,  9  W.  Va.  313;  Hicks  v.  Roanoke  Brick  Co., 
94  Va.  746,  27  S.  E.  598,  mere  promise  of  assignee  of  fund  not  in  hand 
that  he  will,  when  he  receives  fund,  pay  a  debt  of  assignor,  does  not 
give  an  equitable  lien  on  fund;  Hossack  v.  Graham,  20  Wash.  192,  55 
Pac.  38,  holding  an  agreement  in  a  mortgage  that  mortgagor  will  set 
aside  a  certain  per  cent  of  proceeds  received  from  sale  of  lands  not 
included  in  mortgage  as  a  fund  for  payment  of  mortgage  debt  does  not 
create  a  lien  on  lands  not  expressly  mortgaged;  Walker  v.  Seigel,  29 
Fed.  Cas.  50,  where  general  rules  as  to  when  an  order  drawn  on  a  gen- 
eral or  particular  fund  operates  as  an  assignment  are  given;  Delaware 
etc.  Construction  Co.  v.  Davenport  etc.  Ry.  Co.,  46  Iowa,  412,  and 
Plymouth  Cordage  Co.  v.  Seymour,  67  Minn.  315,  69  N.  W.  1081,  both 
arguendo;  Geist's  Appeal,  104  Pa.  St.  355,  holding  the  partial  assign- 
ment of  a  claim  upon  a  municipal  corporation  is  not  binding  on  the 
corporation ;  Dirimple  v.  State  Bank  of  Phillips,  91  Wis.  606,  65  N.  W. 
503. 

Distinguished  in  Coram  v.  Davis,  209  Mass.  246,  95  N.  E.  300,  one 
advancing  money  to  liens  to  contest  will  held  entitled  to  reimbursement 
from  estate  where  compromise  so  provided. 

Order  to  pay  out  a  specified  fund  is  a  valid  assignment  in  equity. 
Approved  in  Barnes  v.  Alexander,  232  U.  S.  120,  58  L.  Ed.  533,.  34 
Sup.  Ct.  276,  holding  an  agreement  by  lawyer,  whose  contingent  fee 
in  case  he  was  prosecuting  was  to  be  one-fourth  of  amount  recovered, 
to  give  part  of  it  to  other  lawyers  for  work  if  and  when  he  received  it, 
creates  hen  in  their  favor  on  fund  as  soon  as  received  by  him;  Dexter 
v.  Gordon,  11  App.  D.  C.  65,  holding  an  offer  to  assign  part  of  claim 
and  an  acceptance  constitutes  an  equitable  assignment;  Gillette  v.  Mur- 
phy, 7  Okl.  105,  54  Pac.  417,  order  given  by  ex-sheriff  to  creditors  ou 
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aJSL^"    for  warrants  due  from  it  to  such  sheriff  for  fees  is  equitable 

5pK   \^cnt  of  account »  Union  Ins-  Co-  v-  Glover,  2  Hask.  530,  9  Fed. 

*j4!^*i         re  an  or^er  ^rom  assured  to  company,  requesting  payment  of 

*\S^K^  8um  *°  bolder  ^rom  amount  due  on  insurance  policy,  was  held 

i    \^\*    *  assignment;  The  Elmbank,  72  Fed.  615,  holding  order  to  pay 

*vw^V*    P^y  a  specified  amount  out  of  whatever  may  be  received  for 

Vvv\.     services  is  enforceable  in  admiralty  as  an  equitable  assignment; 

u       V  v.  Kelly,  111  Ala,  665,  20  South.  458,  holding  agreement  whereby 

^  *^Aee  who  purchased  the  interest  of  another  legatee  agreed  that  in 

case  he  did  not  pay  the  executor  should  pay  out  of  proceeds  of  property 

he,  purchaser,  was  entitled  to  under  will,  constituted  an  equitable  lien  in 

favor  of  vendor  legatee,  on  property  purchaser  was  entitled  to  under 

will;  Central  Bank  v.  Spratlen,  7  Colo.  App.  434,  43  Pac.  1049,  where 

order  to  "pay  S.  five  hundred  dollars  out  of  money  due  me  from  city, 

assigned  to  you"  was  held  equitable  assignment;  Seattle  v.  Liberman, 

9  Wash.  288,  37  Pac.  437,  holding  an  order  directing  city  controller  to 

pay  assignee  amount  due  assignor  from  city  on  a  grading  contract  is 

valid  equitable  assignment;  Young  v.  Jones,  180  111.  220,  54  N.  E.  236, 

where  order  by  contractor  on  county  clerk  to  pay  out  of  fund  due  him 

was  held  valid  assignment;  National  Exchange  Bank  of  Boston  v.  Mc- 

Loon,  73  Me.  509,  40  Am.  Rep.  393,  holding  an  assignment  of  part  of  a 

chose  in  action  valid  in  equity;  James  v.  Newton,  142  Mass.  377,  56 

Am.  Rep.  699,  8  N.  E.  127,  holding  there  may  be  an  assignment  of  a  part 

of  an  entire  debt  in  equity  without  consent  of  debtor. 

Assignment  of  part  of  demand.    Note,  2  Am.  St.  Rep.  473,  474. 

Miscellaneous.    Cited  in  Brooks  v.  Memphis,  4  Fed.  Cas.  286;  Switzer 
v.  Noffsinger,  82  Va.  521,  not  in  point. 

14  Wall.  85-87,  20  L.  Ed.  786,  HURLEY  v.  STREET. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  42. 

14  Wall.  87-96,  20  L.  Ed.  832,  TRADERS'  NATIONAL  BANK  v.  CAMP- 
BELL. 

Any  act  committed  after  approval  of  bankruptcy  act  of  March,  1867, 
in  fraud  of  purpose  of  act,  was  within  its  prohibitions,  although  no  proceed- 
ings under  act  could  be  commenced  before  June,  1867. 

Approved  in  Batchelder  etc.  Lincoln  Co.  v.  Whitmore,  122  Fed.  369, 
58  C.  C.  A.  517,  holding  secret  advantage  to  creditor  in  composition 
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made  several  years  prior  to  debtor's  bankruptcy  and  before  act  of  1898 
not  a  preference;  Blake  v.  Francis-Valentine  Co.,  89  Fed.  695,  holding 
relations  of  debtor  and  creditor  and  those  between  creditors  are  gov- 
erned by  provisions  of  act  of  1898  from  date  of  its  passage;  In  re  Jacobs, 
13  Fed.  Gas.  273,  where  probable  consequences  of  an  act  is  to  give  a 
preference,  debtor  will  be  conclusively  presumed  to  have  intended  to 
give  such  preference. 

In  suit  oy  assignee  in  bankruptcy  to  recover  proceeds  of  goods  sold 
under  Judgment  by  confession  in  State  court  against  bankrupt,  another 
person  who  had  a  like  judgment  and  execution  levied  on  same  goods  is 
not  a  necessary  party  to  the  suit  when  without  the  jurisdiction  of  Federal 
court. 

Approved  in  In  re  Kearney,  184  Fed.  192,  holding  it  is  not  error  for 
referee  in  bankruptcy,  on  application  of  minority,  to  refuse  to  defend  suit 
against  bankrupt  unless  such  creditors  assume  responsibility  for  costs; 
Fisher  v.  Shropshire,  147  U.  S.  146,  37  L.  E<L  116, 13  Sup.  Ct.  206,  in  dis- 
cussion as  to  when  presence  of  a  proper  party  to  a  proceeding  is  not  abso- 
lutely a  necessity ;  to  same  effect  in  McPike  v.  Weils,  54  Miss.  156 ;  Penn 
v.  Edwards,  50  Ala.  64,  as  to  proper  pleadings  in  bankruptcy  proceedings. 

Distinguished  in  State  v.  Burke,  33  La.  Ann.  505,  holding  no  adjudica- 
tion can  take  place  in  absence  of  essential  parties. 

Where  proceeds  of  bankrupt's  property  have  been  seized  and  sold  under 
a  judgment  confessed  in  a  State  court,  or  otherwise  disposed  of  as  a  fraudu- 
lent preference,  assignee  may  bring  suit  in  chancery  for  recovery  thereof. 

Approved  in  Scott  v.  George's  Creek  Coal  etc.  Co.,  202  Fed.  255,  hold- 
ing where  suit  was  pending  in  State  court  for  dissolution  of  corporation 
and  it  had  acquired  jurisdiction  over  assets,  District  Court  would  delay 
proceedings  in  subsequent  suit  until  litigation  in  State  court  termin- 
ated; Flanders  v.  Abbey,  6  Biss.  19,  Fed.  Cas.  4851,  where  it  is  held 
United  States  Circuit  Court  has  jurisdiction  of  bill  by  assignee  to  re- 
cover property  of  bankrupt  preferentially  or  fraudulently  conveyed; 
Southern  v.  Fisher,  6  S.  C.  350,  holding  no  action  can  be  maintained  in 
State  courts  against  assignee  in  bankruptcy  to  enjoin  collection  of 
assets ;  Goodenow  v.  Milliken,  1  Hask.  356,  Fed.  Cas.  5535,  Cady  v.  Whal- 
ing, 7  Biss.  437,  Fed.  Cas.  2285,  and  Harmanson  v.  Bain,  1  Hughes,  201, 
Fed.  Cas.  6072,  as  an  instance  where  assignee  recovered  in  equity,  money 
paid  by  a  debtor  to  his  creditor  as  a  fraudulent  preference  under  bank- 
ruptcy act. 

Distinguished  in  Robinson  v.  Wisconsin  etc.  Bank,  9  Biss.  124,  126, 
Fed.  Cas.  11,969,  payment  of  note  held  against  bankrupt  by  bank  in 
which  he  had  money  deposited  held  not  fraudulent  preference. 

Where  bank  in  whose  favor  bankrupt  has  entered  judgment  by  con- 
fession, invalid  as  creating  a  fraudulent  preference,  does  not  elect  to  set 
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*  *«»ixist  its  claim  certain  money  and  notes  of  the  bankrupt  deposited 
^  it;,    "but  instead  takes  a  bankrupt's  check  for  the  money  and  hands  over 
*k^:rfjff  the  proceeds  of  the  notes  to  be  by  him  levied  on,  the  transac- 


-fco  the  money  and  notes  is  also  invalid  as  a  fraudulent  preference. 

4f>:t>r-oved  in  In  re  National  Lumber  Co.,  212  Fed.  929,  129  C.  C.  A. 

Ij- '    folding  where  bank  knowing  insolvency  of  bankrupt,  began  with 

tQ,   ^^cs  emulating  money  and  paid  off  its  note,  such  transaction  consti- 

(fo        *>x-eference ;  Knoll  v.  Commercial  Trust  Co.,  249  Pa.  200,  201,  Ann. 

*e      ^SlGC,  988,  L.  R.  A.  1916A,  683,  94  Atl.  751,  752;  In  re  Stark- 

ence       ^^  &  Albert,  206  Fed.  800,  both  holding  it  to  be  unlawful  prefer- 


^Ate-^*3*"**  Dank  to  accept  bankrupt's  check  in  payment  of  note  instead  of 
Fed.^^*1*^  it  against  his  account;  Tomlinson  v.  Bank  of  Lexington,  145 


y 
t 

} 


over^     ^**>,  76  C.  C.  A.  400,  where  concern  had  agreement  with  bank  as  to 

juust    ^T^*-fts,  deposits  applied  to  such  overdrafts  not  preferences  which 

ostat:^  *^^3  surrendered  before  bank  could  prove  notes  against  bankrupt's 

^w\V    *      Martin  v.  Toof,  1  Dill.  211,  Fed.  Cas.  9167,  Alderdice  v.  State 

mvx^*   ^1  Hughes,  56,  Fed.  Cas.  154,  and  Blair  v.  Allen,  3  Dill.  109,  Fed. 

Vjfe.  "1483,  a  bank  holding  an  indorsed  note  may  set  off  same  against 

general  deposit  account  of  maker;  Schrenkeisen  v.  Mil' or,  9  Ben.  65, 

TPed.  Cas.  12,480,  arguendo. 

Distinguished  in  New  York  Co.  Bank  v.  Massey,  192  U.  S.  146,  48 
L.  Ed.  380,  24  Sup.  Ct.  201,  holding  deposit  subject  to  check  by  insolvent 
creates  debt  and  is  not  such  transfer  as  will  create  preference  under 
bankruptcy  act  of  1898,  preventing  setoff  by  bank ;  In  re  Percy  Ford  Co., 
199  Fed.  336,  holding  when  bank  at  time  of  bankrupt's  assignment  held 
his  notes  not  due  at  said  time,  bank's  claim  on  notes  were  debts  provable 
in  bankruptcy  proceedings;  Lowell  v.  International  Trust  Co.,  158  Fed. 
783,  86  C.  C.  A.  137,  holding  fact  that  accounts  assigned  by  bankrupt 
more  than  four  months  prior  to  bankruptcy  were  collected  within  four 
month  period  does  not  entitle  trustee  to  recover  such  collections. 

Setoff  by  bank  of  deposit  against  debt  due  bank  by  depositor  as 
voidable  transfer  under  bankruptcy  law.  Note,  15  Ann.  Oas. 
308. 

Setoff  in  bankruptcy.    Note,  55  L.  R.  A.  54,  55. 

Acceptance  of  depositor's  check  by  bank  for  obligation  due  it,  as 
affecting  right  to  set  off  obligation  against  deposit.  Note, 
L.  R.  A.  1916A,  686,  688,  689. 

Miscellaneous.  Cited  in  Utah  Assn.  of  Creditmen  v.  Bovle  Furniture 
Co.,  43  Utah,  533, 136  Pac.  576,  as  to  allowance  of  interest  on  preference 
but  held  inapplicable. 
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14  Wall.  98-100,  20  L.  Ed.  804,  THE  THAMES. 

Bill  of  lading,  delivered  to  shipper,  not  the  one  retained  by  ship,  will 
be  considered  as  only  true  evidence  of  contract  entered  into  between  ship 
and  shipper. 

Approved  in  The  Eva  D.  Rose,  151  Fed.  705,  holding  in  absence  of 
charter-party,  bill  of  lading  delivered  to  shipper  is  taken  as  best  evi- 
dence of  contract  of  affreightment;  Beasley  v.  Baltimore  etc.  R.  R.  Co., 
27  App.  D.  C.  602,  6  L  R.  A.  (N.  S.)  1048,  1053,  holding  that  attempt 
to  hold  freight  for  charges  exceeding  those  stated  in  bill  of  lading  is  at 
peril  of  carrier;  Espey  v.  Blanks,  9  Fed.  432,  holding  parol  evidence 
inadmissible  to  alter  terms  of  bill  of  lading;  The  Saugerties,  44  Fed.  629, 
holding  vessel  cannot  be  compelled  to  deliver  goods  on  the  master's 
copy  of  bill  of  lading  while  the  original  bill  is  outstanding;  Dyer  v. 
Fredericks  (Appendix),  63  Me.  593,  arguendo. 

Distinguished  in  Robinson  v.  Memphis  etc. 'Ry.  Co.,  9  Fed.  141,  hold- 
ing carrier  is  not  estopped  from  showing  that  no  goods  in  fact  were  de- 
livered for  transportation. 

Bills  of  lading.    Note,  38  Am.  Dec.  408. 

Where  bill  of  lading  provides  goods  are  to  be  delivered  to  order,  ship 
becomes  bound  to  deliver  to  no  one  who  has  not  shipper's  order,  and  it  is  no 
excuse  where  goods  have  been  delivered  to  wrong  party  that  indorsee  of 
bill  was  unknown. 

Approved  in  Atlanta  Nat.  Bank  v.  Southern  Ry.  Co.,  106  Fed.  629, 
holding  compress  company  liable  for  conversion  delivering  to  consignors 
without  knowledge  of  holder  of  bill  of  lading;  Jeans  v.  Seaboard  Air 
Line  R.  Co.,  164  N.  C.  236,  80  S.  E.  247,  holding  where  in  action  against 
carrier  for  refusal  to  deliver  prepaid  goods,  marked  in  consignee's 
name  and  upon  demand  made,  burden  was  on  carrier  to  prove  he  de- 
manded bill  of  lading  and  his  refusal  to  deliver  was  based  upon  con- 
signee's failure  to  produce  it ;  North  Penn.  Ry.  Co.  v.  Commercial  Bank, 
123  U.  S.  735,  31  L.  Ed.  290,  8  Sup.  Ct.  270,  a  similar  state  of  facts, 
though  shipment  was  by  rail;  Wells-Fargo  &  Co.  v.  Oregon  Ry.  etc.  Co., 
12  Sawy.  525,  32  Fed.  54,  holding  carrier  liable  for  goods  delivered  to 
parties  other  than  those  claiming  under  shipping  receipt;  Warner  v. 
Illinois,  29  Fed.  Cas.  259,  holding  carrier  liable  for  so  delivering  goods 
that  they  were  mixed  with  those  of  another  party  and  lost;  Walters  v. 
Western  etc.  R.  Co.,  66  Fed.  868,  14  C.  C.  A.  267  (affirming  63  Fed.  393), 
holding  carrier  liable  for  goods  delivered  to  purchaser  from  consignee, 
carrier  not  having  required  the  bill  of  lading  to  be  delivered  up;  Second 
Nat.  Bank  of  Columbia  v.  Cummings,  89  Tenn.  617,  24  Am.  St.  Bap. 
623,  18  S.  W.  117,  reaffirming  rule. 

To  whom  carriers  may  lawfully  deliver  property.    Note,  9  Am.  St. 
Rep.  512. 
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Effect  of  bill  of  lading — As  evidence  of  title,  and  parol  evidence  re- 
specting.   Note,  38  Am.  Dec  418. 

Sufficiency  of  delivery  of  goods  by  carrier  by  water  to  terminate  its 
liability.    Note,  Ann.  Oas.  19. 

Liability  of  carrier  for  delivering  goods  to  wrong  person.     Note, 
5  Ann.  Oas.  100. 

Delivery  to  imposter  by  carrier.    Note,  87  L.  B.  A.  178. 

To  wbom  may  delivery  be  made  under  bill  of  lading.    Note,  88 
L.  R.  A.  358. 

Where  consignee  of  goods  or  indorsee  of  bill  of  lading  for  delivery  to 
order  cannot  be  found,  it  is  duty  of  carrier  to  retain  goods  until  claimed, 
or  store  them  for  and  on  account  of  owner. 

Approved  in  Arkansas  etc.  Ry.  Co.  v.  German  Nat.  Bank,  77  Ark.  487, 
92  S.  W.  524,  The  Ravensdale,  75  Fed.  413,  and  Providence  Warehouse 
Co.  v.  Providence  etc.  Ry.  Co.,  19  R.  I.  425,  34  Ati.  740,  all  following 
rule;  dissenting  opinion  in  Clegg  v.  Southern  Ry.  Co.,  135  N.  C.  156, 
47  S.  E.  670,  majority  holding  where  railroad  refused  to  deliver  fruit 
to  owner  on  his  refusal  to  pay  freight  in  excess  of  that  due,  and  before 
discovery  of  error  fruit  frozen,  fact  that  at  time  of  demand  bill  of  lad- 
ing had  not  been  delivered  by  consignee  is  no  defense. 

Indorsee  of  bill  of  lading  may  libel  ship  for  failure  to  deliver  goods, 
though  he  be  but  agent  or  trustee  of  goods  for  others,  e.  g.,  cashier  of  a 
bank. 

Approved  in  The  Director,  13  Sawy.  186,  34  Fed.  669  where  holders 
of  bill  of  lading  were  held  entitled  to  maintain  action  for  damages  to 
cargo,  although  they  did  not  have  general  property  in. 

Who  may  sue  for  loss  or  injury  to  goods  shipped.    Note,  38  Am. 
Dec.  423. 

Legal  title  to  goods  is  in  party  to  whom  bill  of  lading  is  made  or  in- 
dorsed. 

Approved  in  The  Nimrod,  141  Fed.  217,  where  owners  of  tug  con- 
tracted for  repairs  in  name  of  company  under  which  tug  operated,  but 
there  was  no  corporation  of  that  name,  owners,  as  individual,  could  sue 
for  breach  of  contract;  The  Habil,  100  Fed.  124,  allowing  consignee, 
assignee  of  bill,  to  sue  in  admiralty  against  vessel  for  injury  to  interest ; 
Paxon  Bros.  v.  Warfield,  6  Ga.  App.  317,  65  S.  E.  35,  consignor  who  has 
disposed  of  bill  of  lading  has  no  further  right  to  control  shipment; 
Washburn-Crosby  Co.  v.  Boston  etc.  Albany  R.  R.  Co.,  180  Mass.  257, 
62  N.  E.  592,  holding  question  open  whether  shipper  retains  general 
property  after  drawing  on  bank  for  full  amount,  attaching  to  draft  bill 
of  lading  indorsed  in  blank;  General  Electric  Co.  v.  Southern  Ry.,  72 
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S.  C.  254,  110  Am.  St  Rep.  60S,  51  S.  E.  696,  where  freight  shipped 
under  bill  of  lading  with  draft  attached,  bill  of  lading  running  to  order 
of  shipper,  and  to  notify  third  party,  carrier  could  not  deliver  without 
bill  of  lading;  Balfour  v.  Wilkins,  5  Sawy.  438,  Fed.  Cas.  807,  holding 
indorsee  of  bill  of  lading  holds  legal  title  to  goods  free  from  lien  for 
demurrage;  for  opposite  rule,  see  Neilsen  v.  Jesup,  30  Fed.  139,  and 
The  Nora,  14  Fed.  432,  both  holding  indorsees  may  maintain  action  for 
wrongful  delivery;  Forbes  v.  Boston  etc.  Ry.  Co.,  133  Mass.  156,  holding 
the  indorsee  of  an  inland  bill  of  lading  may  maintain  action  against  one 
who  wrongfully  converts  goods;  to  same  effect,  Union  Pac.  R.  Co.  v. 
Johnson,  45  Neb.  64,  50  Am.  St.  Rep.  544,  63  N.  W.  146;  McCantes  v. 
Wells,  4  S.  C.  387,  and  National  Bank  of  .Chester  v.  Atlantic  etc.  Ry. 
Co.,  25  S.  C.  223,  both  holding  bill  of  lading  a  negotiable  instrument, 
and  when  indorsed  and  delivered  transfers  property  in  goods  to  in- 
dorsee ;  Bass  v.  Glover,  63  Ga.  746,  and  Ratzer  v.  Burlington  etc.  Ry.  Co., 
64  Minn.  247,  58  Am.  St.  Rep.  532,  66  N.  W.  989,  both  holding  carrier 
may  exact  production  of  bill  of  lading  before  making  delivery  of  goods 
to  consignee ;  Hallgarten  v.  Oldham,  135  Mass.  8,  46  Am.  Rep.  434,  argu- 
endo: 

Title  of  holder  of  bill  of  lading  on  indorsement  and  transfer.    Note, 
88  Am,  Dec.  420. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105  Am. 
St.  Rep.  346. 

Right  of  discounter  of  draft  as  to  property  covered  by  bill  of  lading 
attached.    Note,  49  L.  R.  A.  (N.  8.)  651. 

Miscellaneous.    Cited  in  Horrell  v.  Parish,  26  La.  Ann.  9. 

14  Wall.  109-112,  20  L.  Ed.  764,  MAHAN  V.  UNITED  STATES. 

Fourth  and  fifth  rules  of  Supreme  Court,  regulating  appeals  from 
Court  of  Claims,  were  designed  to  enable  a  party  to  secure  a  flmUng  of 
fact  on  any  point  material  to  decision  in  that  court. 

Approved  in  United  States  v.  Driscoll,  131  U.  S.  clix  (Appx.),  24  L.  Ed. 
596,  where  request  for  order  upon  Court  of  Claims  for  a  finding  was  re- 
fused, that  court  not  having  been  requested  to  make  finding  in  accord- 
ance with  Rules  4  and  5. 

Failure  of  Court  of  Claims  to  find  fact  as  party  alleges  it  to  be  does 
not  justify  bringing  all  evidence  on  that  subject  before  Supreme  Court. 

Approved  in  Collier  v.  United  States,  173  U.  S.  80,  48  L.  Ed.  6121, 
19  Sup.  Ct.  331,  holding  findings  of  fact  made  by  Court  pf  Claims  are 
conclusive. 
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14  Wall.  113-116,  20  L.  Ed.  786,  FOULKE  V.  ZIMMERMAN. 

Probate  in  Louisiana  of  a  will  of  one  who  died  domiciled  in  New  York 
is  valid  till  set  aside  by  a  Louisiana  court,  though  decision  of  New  York 
court  on  which  Louisiana  probate  was  founded  has  been  reversed. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  56,  52  L.  Ed.  101,  28  Sup.  Ct. 
1,  holding  that  the  full  faith  and  credit  due  probate  proceedings  of 
New  Jersey  court  do  not  require  that  New  York  court  shall  be  bound 
by  former's  decision  on  question  of  domicile. 

Purchaser  of  Louisiana  lands  from  devisee  of  a  will  probated  in  Louisi- 
ana as  well  as  in  New  York,  where  testator  died,  is  not  affected  by  sub- 
sequent ex  parte  order  of  Louisiana  court,  to  which  he  is  not  a  party, 
setting  will  aside,  on  the  strength  of  a  collusive  judgment  to  that  effect 
in  New  York. 

Approved  in  Estate  of  Crim,  89  Wash.  402, 154  Pac.  813,  holding  where 
executor  before  appointment  sold  stock  of  estate,  and  later  will  was  ad- 
mitted to  probate  and  later  declared  void,  sale  was  valid;  Brown  v. 
Brown,  7  Or.  299,  holding  where  will  was  admitted  to  probate  and  letters 
testamentary  were  issued,  but  will  was  subsequently  set  aside  as  void, 
all  acts  done  by  executors  in  due  course  of  administration,  before  such 
revocation,  are  valid;  Reeves  v.  Hager,  101  Tenn.  719,  50  S.  W.  762, 
where  title  of  purchaser  from  devisee  under  will  regularly  probated 
was  held  superior  to  that  of  heir  .who  subsequently  had  will  set  aside. 

Distinguished  in  Higgins  v.  Eaton,  188  Fed.  967,  judgment  of  court 
of  testator's  domicile  as  to  his  testamentary  capacity  held  binding  as 
to  personal  property  in  another  State;  Fallon  v.  Chidester,  46  Iowa,  592, 
26  Am.  Rep.  168,  holding  where  one  purchases  property  devised  to  his 
grantor  by  an  invalid  will,  he  does  not  occupy  the  position  of  a  bona 
fide  purchaser  without  notice  as  to  lawful  heir. 

Validity  of  acts  under  letters  probate  afterward  revoked  or  held 
invalid.    Note,  21  L.  R.  A.  152. 

Miscellaneous.    Cited  in  The  Elexena,  53  Fed.  366. 

14  WalL  116-120,  20  L.  Ed.  787,  THE  BRIDGEPORT. 

Steamer  which  deviates  three  or  four  hundred  feet  from  course  usually 
followed  by  vessels  in  a  port  and  collides  with  another  vessel  lying  at  a 
wharf,  held  liable  for  all  damages  caused  thereby. 

Approved  in  The  Henry  Steers,  226  Fed.  820,  holding  tug  towing 
canal-boat  liable  for  latter  colliding  and  injuring  barge  lying  in  slip 
and  out  of  channel;  Island  Transp.  Co.  v.  Seattle,  205  Fed.  994,  995, 
moving  vessel  held  liable  in  absence  of  showing  of  negligence  on  part 
of  moored  vessel;  Galveston  Towing  Co.  v.  Cuban  S.  S.  Co.,  195  Fed. 
712,  115  C.  C.  A.  438,  holding  evidence  insufficient  to  exonerate  tug 
which  brought  her  tow  into  collision  with  vessel  at  pier;  James  Shewan 
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&  Sons  v.  New  England  Nav.  Co.,  155  Fed.  863,  holding  in  case  of 
damage  to  floating  drydock  from  swells  created  by  vessel  in  motion, 
both  being  at  fault,  recovery  limited  to  one-half  of  damages  proved; 
The  Degama,  150  Fed.  324,  80  C.  C.  A.  93,  moving  vessel  colliding  with 
moored  vessel  cannot  be  exonerated  on  ground  that  tugs  controlled  move- 
ments unless  such  defense  is  pleaded  and  proved ;  The  Virginia  Ehrman, 
97  U.  S.  315,  24  L.  Ed.  893,  as  authority  for  holding  vessels  in  motion 
are  required  to  keep  out  of  way  of  vessels  at  anchor;  The  Steamboat 
Shady  Side,  8  Ben.  425,  Fed.  Cas.  12,691,  following  rule. 

Where  boat  is  fastened  out  of  proper  path  of  vessels  navigating  a  port, 
she  is  not  bound,  In  absence  of  regulations,  to  keep  a  light  on  deck. 

Approved  in  The  Adventuress,  214  Fed.  840,  both  holding  launch  not 
at  fault  for  not  carrying  lights  or  having  watchman  aboard ;  The  Lucille, 
169  Fed.  720,  and  Galveston  Towing  Co.  v.  Cuban  S.  S.  Co.,  195  Fed. 
713,  115  C.  C.  A  438,  both  holding  vessel  tied  up  in  slip  not  bound  to 
display  light;  The  Rotherfield,  123  Fed.  461,  holding  evidence  failed  to 
show  necessary  precaution  taken  by  steamer  to  avoid  raft  tied  to  bank; 
Hadden  v.  The  J.  H.  Rutter,  35  Fed.  366,  holding  boats  moored  along- 
side wharf  in  usual  manner  not  in  way  of  other  boats  are  not  required 
to  exhibit  lights ;  Humphreys  v.  Warner  Co.,  45  Fed.  272,  and  Baltimore 
etc.  R.  R.  Co.  v.  Wheeling  etc.  Transp.  Co.,  32  Ohio  St.  136. 

Distinguished  in  Ross  v.  Merchants'  etc.  Co.,  104  Fed.  303,  43  C.  C.  A. 
538,  denying  presumption  injured  barges  improperly  anchored  and  swing- 
ing into  narrow  channel;  Shields  v.  Mayor,  18  Fed.  750,  where  vessel 
was  moored  not  entirely  out  of  way  of  vessels  landing  at  pier,  and 
further  it  was  the  custom  to  display  a  light. 

Duty  of  vessel  anchored  or  moored  in  fairway  or  harbor  to  display 
signal  light.    Note,  16  Ann.  Gas.  550. 

14  Wall.  120-151,  20  L.  Ed.  765,  ARMSTRONG  V.  MOERILL. 

Mere  making  of  a  trust  deed  does  not  vest  trustee  with  title;  the 
trust  must  be  accepted. 

Approved  in  Elliott  v.  Hobbs,  2  Colo.  App.  171,  30  Pac.  55,  holding 
assignment  for  creditors  ineffectual  when  assignee  accepts  conditionally 
but  repudiates  before  obtaining  possession  of  assets;  F.  G.  Oxley  Stave 
Co.  v.  Butler  Co.,  121  Mo.  639,  26  S.  W.  373,  following  rule. 

Distinguished  in  Mayhall  v.  Eppinger,  137  Cal.  7,  69  Pac.  490,  holding 
acting  as  trustee  an  acceptance  of  trust. 

Under  Virginia  act  of  1788  authorizing  grants  with  reservation  of 
claims  included  in  surveys  then  made,  reservation  includes  lands  claimed 
under  inchoate  as  well  as  perfect  grants. 

Approved  in  Halsted  v.  Buster,  140  U.  S.  275,  277,  35  L.  Ed.  484,  485, 
11  Sup.  Ct.  782,  783,  in  construing  Virginia  statute  relating  to  forfeiture 


763  ARMSTRONG  v.  MORRILL.         14  Wall.  120-151 

of  lands  for  nonpayment  of  taxes,  holding  statute  did  not  operate  to 
transfer  such  lands  to  holder  of  an  "inclusive  grant"  within  the  limits 
of  which  grant  they  were  situated  and  whose  patent  was  subsequent 
to  that  of  patentees  of  forfeited  lands;  Reusens  v»  Lawson,  91  Va.  252, 
21  S.  E.  356,  Bryan  v.  Willard,  21  W.  Va.  72,  and  Stockton  v.  Morris, 
39  W.  Va.  438,  439,  19  S.  E.  532,  533,  reaffirming  rule;  Farnsworth  v. 
Duffner,  142  U.  S.  52,  35  L.  Ed.  935,  12  Sup.  Ct.  167,  and  Patrick  v.  Dry- 
den,  10  W.  Va.  418,  both  arguendo. 

Limitation  of  fishing  grants.    Note,  3  Am.  Dec.  242. 

Where  lands  of  A,  in  adverse  possession  of  B,  were  forfeited  to  State 
for  nonpayment  of  taxes  but  afterward  redeemed  by  A,  forfeiture  operates 
to  break  continuity  of  adverse  possession,  although  possession  was  continu- 
ous In  fact,  and  therefore  destroys  B's  title  claimed  on  this  ground. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  121  Fed.  712,  58 
C.  C.  A.  129,  denying  recovery,  evidence  failed  to  show  possession  exclu- 
sive and  hostile ;  Spotswood  v.  Spotswood,  4  Cal.  App.  716,  89  Pac.  364, 
holding  in  suit  to  quiet  title  based  on  title  by  prescription,  evidence  of 
sale  of  land  to  State  was  admissible  to  show  that  operation  of  statute 
of  limitations  was  suspended  from  time  of  sale  until  redemption;  Chi- 
cago etc.  R.  R.  Co.  v.  Keegan,  185  111.  84,  56  N.  E.  1093,  holding  previous 
adverse  possession  unavailing,  adverse  possessor  executing  deed  to  third 
person,  unaccompanied  by  a  delivery  of  possession,  third  person  conveying 
to  grantor's  wife;  Merritt  v.  Westerman,  165  Mich.  537,  131  N.  W.  67, 
holding  purchase  of  tax  title  by  adverse  occupant  is  not  interruption  of 
continuity  as  against  original  owner;  Topping  v.  Cohn,  71  Neb.  562, 
99  N.  W.  373,  holding  land  cannot  be  subject  of  adverse  possession  while 
title  is  in  State;  Jenkins  v.  Maxwell  Land  Grant  Co.,  15  N.  M.  290, 
107  Pac.  741,  holding  that  adverse  possession  must  be  actual,  visible, 
exclusive,  hostile  and  continuous;  Depurton  v.  Toung,  134  U.  S.  254, 
33  L.  Ed.  929,  10  Sup.  Ct.  544,  holding  possession  to  bar  recovery  must 
be  continuous,  uninterrupted,  open,  notorious,  actual,  exclusive  and 
adverse;  Ward  v.  Cochran,  150  U.  S.  606,  37  L.  Ed.  1197,  14  Sup.  Ct. 
233,  where  party  relies  on  adverse  possession  as  defense  to  action  of 
ejectment,  he  must  show  actual  and  exclusive  possession,  not  construc- 
tive, or  possession  in  participation  with  others ;  Braxton  v.  Rich,  47  Fed. 
188,  reaffirming  rule  that  statute  of  limitations  does  not  run  against 
the  State;  Gould  v.  Carr,  33  Fla.  534,  24  L.  E.  A.  135,  15  South.  263, 
holding  where  party  yields  possession  under  pressure  of  legal  procedure 
to  oust  him,  the  continuity  of  possession  is  thereby  broken;  Allis  v. 
Field,  89  Wis.  333,  62  N.  W.  87,  any  interruption  or  discontinuance  of 
possession  of  wrongdoer  by  operation  of  law  restores  the  seisin  and 
possession  of  rightful  owner;  Shearer  v.  Middleton,  88  Mich.  630,  50 
N.  W.  740,  as  an  authority  for  holding  adverse  possession  may  be  inter- 
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rupted  by  other  means  than  by  bringing  suit;  Straus  v.  Imperial  Ins. 
Co.,  94  Mo.  188,  4  Am.  St  Rep.  372,  6  S.  W.  700,  in  defining  the  word 
"notorious" ;  Parkersburg  Co.  v.  Schultz,  43  W.  Va.  475,  27  S.  E.  256, 
in  extended  discussion  of  subject  of  acquisition  of  title  by  adverse 
possession. 

Distinguished  in  Fay  v.  Crozer,  156  Fed.  494,  holding  under  Consti- 
tution of  West  Virginia,  title  of  grantee  to  State  lands  forfeited  where 
he  had  paid  no  taxes  thereon  for  forty-seven  years,  it  'being  immaterial 
that  during  said  period  there  had  been  a  void  sale  for  taxes  to  State 
in  whose  hands  it  was  not  taxable;  Harrison  v.  Dolan,  172  Mass.  396, 
52  N.  E.  513,  where  statute  of  limitations  runs  against  the  commonwealth 
as  well  as  against  private  persons;  Casey  v.  Anderson,  17  Mont.  171, 
172,  174,  42  Pac.  761,  762,  763,  where  title  did  not  become  absolutely 
revested  in  the  government ;  Griffith  v.  Smith,  27  Neb.  50,  42  N.  W.  750, 
holding  one  in  adverse  possession  of  land  does  not  impair  his  right  to 
rely  on  statute  of  limitations  by  purchasing  land  at  tax  sale  and  re- 
ceiving deed  therefor. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1189,  1196. 

When  instructions  given  were  in  all  respects  sufficient,  it  is  not  error 
to  refuse  further  instructions. 

Approved  in  Merryman  v.  Hoover,  107  Va.  502,  59  S.  E.  488,  where 
court  had  stated  general  principles  of  law,  it  was  not  necessary  for  it 
to  summarize  facts. 

Miscellaneous.  Cited  in  King  v.  Hatfield,  130  Fed.  578;  King  v.  Mul- 
lins,  171  U.  S.  414,  48  L.  Ed.  218,  18  Sup.  Ct.  929 ;  State  v.  Sponaugle, 
45  W.  Va.  426,  43  L.  R.  A.  788,  32  S.  E.  288. 

14  Wall.  152-170,  20  L.  Ed.  877,  EX  PARTE  NEWMAN. 

Where  subordinate  court  refuses  to  hear  and  determine  cause  over 
which  it  has  jurisdiction,  remedy  is  by  mandamus  to  compel  action. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  holding  refusal  of  Federal  district  judge  to  remand  suit  to  State 
court  cannot  be  reviewed  by  mandamus;  Robey  v.  Commissioners  of 
Prince  George's  Co.,  92  Md.  158,  48  Atl.  49,  allowing  mandamus,  county 
commissioners  refusing  to  act  or  exercise  discretion;  State  v.  Stewart, 
48  Mont.  351,  137  Pac.  855,  holding  that  determination  of  State  board 
of  land  commissioners  in  determining  whether  it  shall  confirm  sale  of 
school  lands  was  discretionary  and  cannot  be  controlled  by -mandamus; 
State  v.  Second  Judicial  District  Court,  17  N.  M.  284,  127  Pac.  24, 
holding  mandamus  will  not  lie  to  compel  District  Court  to  reinstate 
cause,  set  aside  dismissal  and  proceed  with  trial;  Aycock  v.  Clark,  94 
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Tex.  377,  60  S.  W.  666,  refusing  mandamus  to  compel  judge  to  enter 
certain  kind  of  judgment  upon  verdict;  Roberts  v.  Paul,  50  W.  Va.  530, 
40  S.  E.  471,  denying  mandamus  to  reverse  decision  refusing  costs, 
though  writ  of  error  not  lying;  Chicago  etc.  R.  R.  Co.  v.  Wiswall,  23 
Wall.  508,  28  L.  Ed.  104,  writ  of  error  to  review  what  has  been  done, 
there  being  no  final  judgment,  will  be  dismissed;  Harrington  v.  Holler, 
111  U.  S.  797,  28  L.  Ed.  60S,  4  Sup.  Ct.  697,  Jones  v.  Oceanic  Nav.  Co., 
11  Blatchf.  412,  Fed.  Cas.  7485,  and  Cowan  v.  Pulton,  23  Gratt.  585, 
both  following  rule;  State  v.  Williams,  69  Ala.  316,  but  there  will  be 
no  direction  as  to  the  manner  in  which  the  duty  is  to  be  performed; 
State  v.  Toung,  31  Fla.  601,  34  Am.  St.  Rep.  44,  19  L.  R.  A.  638,  12 
South.  675,  holding  mandamus  the  proper  remedy  to  compel  a  judge 
to  hear  a  cause  which  he  has  erroneously  refused  to  hear  on  ground 
that  he  is  without  jurisdiction;  State  v.  Philips,  97  Mo.  342,  3  L.  R.  A. 
480,  10  S.  W.  859^  holding  mandamus  lies  from  Supreme  Court  to  cor- 
rect erroneous  and  arbitrary  exercise  of  discretion  by  Court  of  ap- 
peals; Page  v.  Clopton,  30  Gratt.  424,  holding  writ  will  lie  to  com- 
pel judge  to  sign  bill  of  exceptions  in  case,  if  "truth  of  case  be 
fairly  stated  therein" ;  State  v.  Walker,  25  Fla.  573,  6  South.  172,  argu- 
endo. 

Distinguished  in  State  v.  Judge,  33  La.  Ann.  269,  270,  and  State  v. 
Common  Pleas,  38  N.  J.  L.  184,  mandamus  cannot  be  used  to  control 
the  exercise  of  discretion  of  inferior  court. 

Where  District  Court  in  admiralty  took  jurisdiction  of  libel  for  sea- 
men's  wages  against  Prussian  ship,  but  Circuit  Court  on  appeal  decided  it 
had  no  jurisdiction,  because  by  treaty  consul  was  given  exclusive  jurisdic- 
tion in  such  a  case,  and  dismissed  the  libel,  mandamus  will  not  lie  from 
Supreme  Court  to  compel  decision  on  merits. 

Approved  in  Ex  parte  American  Steel  Barrel  Co.,  230  U.  S.  45,  57 
L.  Ed.  1384,  33  Sup.  Ct.  1007,  holding  mandamus  will  not  lie  to  review 
ruling  of  Federal  circuit  judge  designating  another  judge  in  place  of 
district  judge  who  had  certified  his  withdrawal  from  bankruptcy  case 
on  being  charged  with  bias  and  prejudice;  The  Ester,  190  Fed.  221, 
229,  Court  of  Admiralty  has  no  jurisdiction  of  suit  by  foreign  seaman 
on  Swedish  vessel  based  upon  negligence  of  master;  Moore  v.  United 
States,  33  App.  D.  C.  602,  mandamus  will  not  lie  to  compel  Commissioner 
of  Patents  to  fix  time  for  taking  testimony  in  interference;  United 
States  v.  Ewing,  42  App.  D.  C.  178,  mandamus  will  not  lie  to  control 
manner  in  which  Commissioner  of  Patents  shall  exercise  his  jurisdiction ; 
United  States  v.  Windom,  8  Mackey  (D.  C),  59,  holding  where  all  that 
is  required  to  be  done  by  Secretary  of  Treasury  is  to  deliver  draft  to 
citizen  for  compensation,  mandamus  will  not  lie  to  compel  it;  State 
v.  Second  Jud.  Dist.  Ct.,  25  Mont.  211,  64  Pac.  355,  refusing  mandamus 
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to  compel  judge  to  hear  motion  to  dissolve  injunction;  Ex  parte  Rail- 
way Co.,  101  U.  S.  720,  25  L.  Ed.  875,  holding  the  Supreme  Court  will 
not  by  mandamus  revise  the  action  of  inferior  courts  acting  within  scope 
of  their  authority;  American  Const.  Co.  v.  Jacksonville  Ry.  Co.,  148 
U.  S.  379,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  writ  of  mandamus  cannot  be 
used  to  perform  office  of  an  appeal  or  writ  of  error;  Ewing  v.  Cohen, 
63  Tex.  485,  holding  mandamus  cannot  be  used  to  revise  judgment  of 
an  inferior  court,  dismissing  an  appeal  for  want  of  sufficient  bond. 

Jurisdiction  and  power  of  consuls.    Note,  45  I*.  R.  A.  489,  491. 

Miscellaneous.  Cited  in  The  Albergen,  223  Fed.  445,  construing  Neth- 
erlands treaty  of  1879 ;  The  Kestor,  110  Fed.  448,  holding  act  prohibit- 
ing prepayment  of  seamen's  wages  applicable  to  British  subjects  ship- 
ping in  American  ports  on  British  merchant  vessels,  no  treaty  contrary 
thereto ;  in  The  Belgenland,  114  U.  S.  364,  29  L.  Ed.  155,  5  Sup.  Ct.  864, 
incidentally. 

14  Wall.  170-189,  20  L.  Ed.  822,  THE  SCOTIA. 

Where  position  of  steamship  and  sailing  vessel  involves  risk  of  colli- 
sion, steamship  must  keep  out  of  way  of  sailing  vessel,  and  vessel  must 
keep  her  course. 

Approved  in  The  Mary  S.  Blees,  120  Fed.  45,  holding  steamer  at  fault 
colliding  with  barge  moored  properly  to  river  bank;  The  Richmond, 
114  Fed.  210,  holding  steamer  at  fault,  without  looking  or  reducing 
speed  when  schooner's  lights  reported  and  location  unknown ;  Merchants' 
etc.  Transp.  Co.  v.  Hopkins,  108  Fed.  892,  48  C.  C.  A.  128,  "holding 
schooner  failing  to  use  foghorn,  sailing  in  sixty-mile  wind  on  dark  night, 
guilty  of  contributory  negligence;  Squires  v.  Parker,  101  Fed.  844,  42 
C.  C.  A.  51,  holding  steamer  liable,  though  sailing  vessel  failed  to  obey 
signals  to  change  course ;  The  Free  State,  91  U.  S.  204,  205,  23  L.  Ed.  301, 
holding  steamship  not  responsible  for  a  collision  which  caused  loss  of 
sailing  vessel  where  vessel  changed  her  course  after  sighting  steamer ;  The 
Servia,  149  U.  S.  154,  37  L.  Ed.  685,  13  Sup.  Ct.  821,  and  The  New  York, 
53  Fed.  557,  where  steamship  was  held  not  liable  for  damages  caused 
to  another  by  collision,  the  former  being  justified  in  assuming  the  latter 
would  pursue  her  customary  course,  which  would  avert  collision;  The 
Britannia,  153  U.  S.  144,  38  L.  Ed.  665,  14  Sup.  Ct.  800  (affirming  34 
Fed.  551),  holding  same  principles  should  be  applied  in  case  of  meeting 
of  two  steamers ;  The  Nacooche,  24  Blatchf .  105,  28  Fed.  464,  and  The 
Fred.  W.  Chase,  31  Fed.  95,  assuming  vessels  observed  rules  of  naviga- 
tion, it  devolves  upon  steamer,  in  case  of  collision,  to  show  inevitable 
accident;  Mc Williams  v.  The  Vim,  12  Fed.  914,  arguendo. 
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Distinguished  in  Philadelphia  etc.  Ry.  Co.  v.  Adams,  89  Pa.  St.  35, 
33  Am.  Rep.  724,  holding  steamer  is  not  obliged  to  keep  out  of  way  of  a 
rowboat. 

Duty  of  sailing  vessel  to  hold  her  course.    Note,  75  Am.  Dec.  603. 

Where  vessels  are  proceeding  toward  each  other,  neither  is  under  obli- 
gation to  take  precautions  to  avoid  a  collision  until  danger  of  collision 
should  he  apprehended. 

Approved  in  The  Kaiserin  Maria  Theresa,  149  Fed.  99,  78  C.  C.  A. 
681,  steamer  is  not  required  to  maintain  speed  so  low  as  to  enable  her 
to  avoid  collision  without  other  vessel  navigating  without  proper  lights ; 
The  Manitoba,  2  Flipp.  254,  Fed.  Cas.  9029,  holding  there  is  no  obligation 
to  slacken  speed  until  it  appears  vessels  are  closing  in  on  each  other; 
Kennedy  v.  Sarmatian,  5  Hughes,  160,  2  Fed.  918,  The  Louise,  52  Fed. 
888,  3  C.  C.  A.  330,  and  The  Oceanic,  61  Fed.  359,  errors  committed  by 
one  vessel  do  not  excuse  the  other  from  adopting  every  proper  precaution 
to  prevent  collision ;  to  same  effect,  The  Victory,  68  Fed.  399, 15  C.  C.  A. 
490;  The  Ellen  Holgate  v.  Illinois,  8  Fed.  Cas.  514,  and  The  F.  &  P.  M. 
No.  2,  36  Fed.  269,  both  holding  as  to  duties  of  vessels  in  passing  when 
both  are  proceeding  in  same  direction. 

Infringement  of  regulations  to  prevent  collisions  at  sea.    Note,  23 
E.  R.  0.  632. 

Whether  act  is  tortious  or  not  must  generally  be  determined  by  laws 
of  place  where  act  was  committed,  hut  American  vessels  on  the  high  seas 
are  for  some  purposes  considered  a  part  of  American  territory. 

Approved  in  In  re  Clyde  S.  S;  Co.,  134  Fed.  99,  upholding  admiralty 
jurisdiction  over  suit  for  death  due  to  collision  on  high  seas,  where 
recovery  for  wrongful  death  is  given  by  statutes  of  States  in  which  both 
vessels  belonged;  The  Lamington,  87  Fed.  753,  754,  in  discussion  as  to 
what  law  governs  in  case  of  a  tort  committed  on  a  foreign  vessel  on  the 
high  seas. 

Persons  in  charge  of  vessels  will  not  be  held  at  fault  for  collisions  on 
the  high  seas  when  they  have  observed  the  rules  of  navigation  prescribed 
by  their  own  government. 

Approved  in  The  Belgenland,  114  U.  S.  369,  370  29  L.  Ed.  157, 
5  Sup.  Ct.  867,  and  The  Golden  Grove,  13  Fed.  702,  both  holding 
section  4234,  Revised  Statutes,  requiring  sail  vessel  on  approach  of 
steamer  at  night  to  show  a  lighted  torch,  is  as  applicable  to  navigation 
on  sea  as  to  inland  navigation. 

Sailing  vessel  which  does  not  carry  the  lights  prescribed  by  law  for 
such  craft,  but  carries  a  light  which  causes  her  to  he  mistaken  for  a  steamer, 
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is  without  remedy,  if  in  consequence  of  such  mistake  she  collides  with  a 
steamer  on  the  high  seas  and  is  destroyed. 

Approved  in  The  St.  John,  54  Fed.  1020,  5  C.  C.  A.  16,  holding  a 
steamer  not  liable  for  colliding  with  a  barge  on  a  dark,  rainy  night,  the 
barge  having  displayed  no  lights  and  being  in  usual  way  of  travel. 

Bules  and  regulations  adopted  by  principal  commercial  nations  for 
government  of  vessels  on  high  sea  are  part  of  general  maritime  law;  hence 
the  rules  of  navigation  of  British  orders  in  council  of  1863,  concurred  in 
by  nearly  all  the  commercial  nations  of  the  world,  will  he  deemed  part  of 
law  of  nations. 

Approved  in  The  New  York,  175  U.  S.  197,  44  L.  Ed.  181,  20  Sup. 
Ct.  71,  taking  judicial  notice  of  Canadian  parliament's  act  regulating 
navigation  on  Canadian  water ;  The  Gov.  Ames,  187  Fed.  45,  109  C.  C.  A. 
94,  as  to  high  authority  of  British  admiralty  decisions ;  The  Belgenland, 
114  U.  S.  370,  29  L.  Ed.  157,  5  Sup.  Ct.  867,  Richelieu  Nav.  Co.  v.  Boston 
Ins.  Co.,  136  U.  S.  422,  84  L.  Ed.  403,  10  Sup.  Ct.  937  (affirming  26  Fed. 
601),  dissenting  opinion  in  The  Britannia,  153  U.  S.  150,  38  L.  Ed.  667, 
14  Sup.  Ct.  795,  The  Oregon,  158  U.  S.  201,  39  L.  Ed.  951,  15  Sup.  Ct. 
811,  Thomassen  v.  Whitwell,  9  Ben.  408,  Fed.  Cas.  13,929,  In  re  Long 
Island  Transp.  Co.,  5  Fed.  622,  623,  and  The  New  York,  175  U.  S.  197, 
44  L.  Ed.  131,  20  Sup.  Ct.  67,  all  following  -rule ;  The  Brantford  City, 
29  Fed.  385,  holding  "law  of  the  flag,"  so  far  as  it  differs  from  general 
maritime  law,  has  no  authority  abroad. 

Supreme  Court  will  take  judicial  notice  of  the  law  of  nations. 

Approved  in  State  v.  Gramelspacher,  126  Ind.  404,  26  N.  E.  83,  as 
authority  for  holding  courts  will  take  judicial  notice  of  acts  of  Con- 
gress; The  Paquete  Habana,.175  U.  S.  712,  44  L.  Ed.  838,  20  Sup.  Ct. 
290,  where  court  took  judicial  notice  of  law  of  nations  relating  to  status 
of  fishing  vessels  in  time  of  war. 

Distinguished  in  Yang-Tsze  Ins.  Assn.  v.  Furness,  Withy  &  Co.,  215 
Fed.  866,  132  C.  C.  A.  201,  holding  courts  of  admiralty  of  United  States 
cannot  take  judicial  notice  of  laws  of  foreign  countries  unless  pleaded 
and  proved.  • 

Judicial  notice.    Notes,  11  Am.  Dec.  781;  89  Am.  Dec.  664,  670. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,   113 
Am.  St.  Rep.  872. 

* 

American  sailing  vessel  failing  to  carry  lights  required  by  act  of  Con- 
gress cannot  absolve  herself  from  blame  for  collision  with  English  steamer 
on  plea  that  the  act  of  Congress  was  a  mere  municipal  regulation,  of  which 
English  steamer  could  not  avail  herself. 

Approved  in  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed.  988, 
holding  action  for  injuries  sustained  by  American  passenger  on  foreign 
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stop  on  lugh  seas  governed  by  general  maritime  law  administered  where 
Kilo**   x>*o8ecuted. 


case  determined  when  proper  foreign  law  not  proved.    Note, 
67  L.  R.  A.  84. 

C>  overvaluation  in  fire  insurance.    Note,  35  Am.  Rep.  76. 

I^iity  of  conquering  with  respect  to  obligations  of  conquered  State. 
Note,  5  L.  Ed.  907. 

Miscellaneous.    Cited  in  Hilton  v.  Guyot,  159  U.  S.  163,  40  L.  Ed.  108, 


."f^^H?.  Ct.  143,  as  to  rules  for  determination  and  construction  of  inter- 
™^*>*=*al  laws;  Dogge  v.  National  Ins.  Co.,  49  Wis.  504,  5  N.  W.  891, 
^^**x  «ously. 

14 

**41.  189-199,  20  L.  Ed.  834,  THE  JAVA. 

Reamer  pursuing,  in  crowded  harbor,  a  channel  not  usually  occupied 
>ls  of  her  size,  is  bound  to  use  every  precaution  to  avoid  accident, 
done  so,  is  not  liable  for  collision  with  small  schooner  not  vlsi- 
dose  aboard. 

col V  ^^^troved  in  The  Manna-Hata,  193  Fed.  808,  holding  as  damages  from 

Y«w       -**mi  were  due  to  steamer  failing  to  see  schooner  while  latter  kept 

^   ^.^rarse,  steamer  was  responsible;  The  Fred.  W.  Chase,  31  Fed.  94, 

Authority  for  holding  a  steamer  has  a  right  under  all  circumstances 

to  use  the  channel  of  a  harbor,  provided  she  observes  the  law  of  the  road. 

Distinguished  in  The  Hudson  City,  38  Fed.  447,  where  in  collision 

between  ferry-boat  and  schooner,  the  former  was  under  circumstances 

held  to  blame. 

* 

14  Wall.  199-204.  20  L.  Ed.  878,  THE  MEHRTMAO. 

For  negligence  or  want  of  skill  in  management  of  boat  the  owner  is 
responsible,  notwithstanding  a  license  pilot  was  in  charge. 

Approved  in'  The  Robert  Rickmers,  131  Fed.  642,  vessel  liable  for 
damage  to  another  by  drifting  through  anchorage  chosen  by  master  of 
her  tug;  The  John  G.  Stevens,  170  U.  S.  122,  42  L.  Ed.  973,  18  Sup.  Ct. 
548,  lien  upon  tug  for  damages  to  her  tow  by  negligent  towage  bringing 
tow  into  collision  with  third  vessel  is  preferred  in  admiralty  to  statutory 
lien  for  supplies  furnished  tug  in  home  port  before  collision;  The  E.  M. 
Norton,  15  Fed.  688,  and  in  the  F.  C.  Latrobe,  28  Fed.  379,  both  holding 
municipality  liable  for  damages  caused  by  its  boat  in  rendering  gratui- 
tous services  to  another  vessel;  The  Shubert  v.  The  Brown,  45  Fed. 
503,  arguendo;  Ramsdell  Transp.  Co.  v.  Compagnie  Generale  Trans- 
atlantique,  63  Fed.  850,  where  modifications  of  rule  are  suggested. 

VII— 4» 
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Distinguished  in  The  Joseph  Vaccaro,  180  Fed.  275,  denying  recovery 
to  association  of  pilots  for  damage  to  pilot  tug  caused  by  one  of  its 
members  in  charge  of  another  vessel. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  colli- 
sion.   Note,  45  Am.  Dec.  57. 

Liability  of  ship  owner  for  collision  due  to  negligence  of  qualified 
pilot.    Note,  19  E.  R.  C.  219. 

Precautions  to  prevent  collisions  must  be  seasonable,  and  it  is  no  de- 
fense to  say  that  nothing  could  be  done  at  moment  of  collision  to  prevent 
vessels  from  coming  together. 

Approved  in  The  Adventuress,  214  Fed.  838,  holding  no  proper  in- 
quiries having  been  made  nor  assistance  asked,  yacht  could  not  avoid 
liability  on  ground  of  inevitable  accident  to  launch  lying  empty  at 
moorings;  The  Wenona,  19  Wall.  54,  22  L.  Ed.  59,  where  steamer  was 
held  liable  for  damages  caused  by  collision  with  a  sailing  vessel;  The 
Merrimac,  2  Sawy.  597,  Fed.  Cas.  9478,  holding  tug  responsible  for  loss 
of  a  scow  which  it  had  been  towing,  the  master  of  tug  not  having  exer- 
cised due  skill  in  attempting  voyage. 

Duty  of  vessel  in  motion  to  one  anchored  or  moored.    Note,  75  Am. 
Dec.  605. 

Duty  of  vessels  in  navigable  waters.    Note,  75  Am.  Dec.  612. 

Miscellaneous.  Cited  in  Ramsdell  Transp.  Co.  v.  La  Compagnie  Gen. 
Transatlantique,  182  U.  S.  415,  45  L.  Ed.  1161,  21  Sup.  Ct.  835,  to  point 
that  Louisiana  statutes,  requiring  employment  of  pilot  or  payment  half 
fees,  not  compulsory;  The  Energia,  124  Fed.  847,  enforcing  lien  given 
by  State  statute  to  recover  damages  for  breach  of  executory  contract 
to  carry  lumber  from  Puget  sound  to  Australia. 

14  Wall.  204-216,  20  L.  Ed.  881,  THE  MABEY  AND  COOPER. 

Where  those  In  charge  of  a  tug  and  tow,  respectively,  jointly  partici- 
pate in  their  control  and  management,  both  vessels  are  liable. for  damages 
as  result  of  collision  with  another  vessel. 

Approved  in  The  Virginia  Ehrman,  97  U.  S.  313,  24  L.  Ed.  892,  where 
tug  and  tow  were  held  jointly  responsible;  The  Doris  Eckhoff,  32  Fed. 
559,  and  Cumberland  County  v.  Central  Wharf  etc.  Tow-boat  Co.,  90  Me. 
99,  60  Am.  St.  Rep.  249,  37  Atl.  868,  both  holding  fact  that  suit  is  pend- 
ing against  tug  for  an  injury  does  not  prevent  a  suit  against  tow  for 
same  injury ;  The  Belknap,  2  Low.  285,  Fed.  Cas.  1244,  as  giving  summary 
of  law  of  this  country  relating  to  collision  between  vessels  when  one 
is  in  tow ;  The  Kallisto,  2  Hughes,  144,  Fed.  Cas.  7600,  and  The  Express 
46  Fed.  861,  arguendo. 
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^i^-fc  anguished  in  The  Doris  Eckhoff,  50  Fed.  137,  1  C.  C.  A.  494  (re- 
^*-*^S  32  Fed.  559),  where,  under  facts,  it  was  held  sole  management 
^■~*   and  tow  was  with  master  of  tug. 

ability  of  tow  for  collision  with  another  vessel.    Note,  19  Ann. 
Cas.  304. 

P(.    ^**«vltable  accident  is  that  which  party  charged  with  offense  could  not 
JT^^Xy  prevent  by  exercise  or  ordinary  care,  caution  or  nautical  skill. 

(ja^^X>xoved  in  The  Fullerton,  211  Fed.  836,  128  C.  C.  A.  359,  holding 

<wJ^-&es  to  barkentine  due  to  fault  of  ferry-boat  running  at  speed  ex- 

S.  s^^^  and  negligent  under  circumstances;  Coxe  Bros.  &  Co.  v.  Cunard 

°f  w*      Co.,  174  Fed.  174,  holding  that  accident  resulting  from  breaking 

*^      *>>riQg  posts  on  pier  and  vessel  being  damaged,  was  not  inevitable; 


lackheath,  154  Fed.  759,  collision  of  steamship  with  beacon  held 
^•^  by  pilot's  error  of  judgment;  New  York  etc.  S.  S.  Co.  v.  New 
rffe.  etc.  Ry.  Co.,  143  Fed.  993,  defense  of  inevitable  accident  not  made 
out  where  collision  between  tug  and  steamer  caused  by  floating  ice  which 
was  not;  seen  because  of  absence  of  proper  lookout  on  tug;  The  Reb- 
becca,  122  Fed.  622,  60  C.  C.  A.  251,  holding  collision  due  to  negligent  navi- 
gation on  part  of  overtaking  vessel,  striking  at  end  of  tack ;  The  Mary  S. 
Blees,  120  Fed.  45,  holding  steamer  liable,  barge  struck  properly  moored 
to  bank ;  The  Severn,  113  Fed.  579,  holding  inevitable  accident  not  estab- 
lished, squall  short,  one  anchor  out,  and  only  one  other  vessel  dragging 
same;  Arbo  v.  Brown,  9  Fed.  319,  and  The  Mary  Cushing,  60  Fed.  Ill, 
where  breaking  loose  of  steamer  from  its  mooring  during  storm  and  in- 
flicting damage  on  other  shipping  was  held  inevitable;  The  Olympia,  52 
Fed.  991,  where  collision  due  to  parting  of  a  tiller  rope  was  held 
inevitable. 

Distinguished  in  The  Columbia,  48  Fed.  326,  and  The  Bowden,  78  Fed. 
651,  24  C.  C.  A.  267,  where  it  was  held  sufficient  caution  had  not  been 
observed  to  avoid  danger. 

Where  collision  occurs  exclusively  from  natural  causes,  without  negli- 
gence or  fault  of  either  party,  the  loss  must  rest  where  it  fell. 

Approved  in  The  Florence  P.  Hall,  14  Fed.  416,  holding  further  as  to 
burden  of  proof  where  inevitable  accident  is  alleged 

In  considering  Improbabilities  of  amended  answer  in  libel  for  collision, 
fact  that  original  answer  also  contained  palpable  errors  was  accorded, 
weight. 

Approved  in  The  Sunnyside,  Brown  Adm.  239,  Fed.  Cas.  13,020,  hold- 
ing where  original  libel  set  up  a  grossly  false  case,  this  will  essentially 
affect  the  right  to  relief. 

Who  are  independent  contractors.    Note,  65  L.  R.  A.  473. 
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14  Wall.  216-237,  20  L.  Ed.  882,  OAPEETON  y.  BOWYEB. 

Unless  it  clearly  appears  from  record  that  State  court  decided  questions 
relied  on  to  give  jurisdiction  in  Supreme  Court,  and  in  way  required,  writ  of 
error  will  be  dismissed.  Hence  instruction  by  trial  judge  that  a  certain 
period  should  be  excluded  from  computation  of  statute  of  limitations  doea 
not  impliedly  involve  a  finding  that  the  State  statute  on  that  point  was 
consistent  with  the  Federal  Constitution. 

Approved  in  dissenting  opinion  in  Milton  v.  Pace,  85  S.  G.  379,  67 
S.  E.  460,  majority  holding  execution  by  operation  of  law  in  life  tenant 
of  trust  created  for  benefit  of  married  woman  for  life,  remainder  to 
her  surviving  children,  does  not  suspend  operation  of  limitations  which 
had  already  started  to  run  as  against  remainderman. 

Absence  as  stopping  statute  of  limitations.    Note,  13  Am.  Dec.  370. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  471,  476,  477. 

On  error  from  Supreme  Court,  certificate  of  presiding  justice  of  highest 
State  court  as  to  what  question  was  raised  is  of  great  weight;  but  if  court 
had  nothing  before  it  which  could  raise  such  question,  certificate  is  not  con- 
clusive. 

Approved  in  Powell  v,  Brunswick  County,  150  U.  S.  439,  87  IV.  Ed. 
1186,  14  Sup.  Ct.  168,  holding  the  determination  of  jurisdiction  of 
Supreme  Court  to  review  judgment  of  State  court  devolves  on  Supreme 
Court  itself;  Snell  v.  Dwight,  121  Mass.  349,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42. 

Miscellaneous.  Miscited  in  Crescent  City  Live  Stock  Co.  v.  Butchers' 
Union  Slaughter-House  Co.,  120  U.  S.  146,  80  L.  Ed.  617,  7  Sup.  Ct.  474, 

14  Wall.  238-243,  20  L.  Ed.  885,  CAPEETON  V.  BAI^LABD. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  529,  543. 

14  Wall.  244-252,  20  L.  Ed.  797,  GIBSON  v.  WAKDEN. 

Seal  is  not  necessary  to  the  validity  of  a  chattel  mortgage,  and,  if 
attached,  is  mere  surplusage. 

Approved  in  Frederick  v.  Citizens'  Nat.  Bank,  231  Fed.  670,  where 
notes  signed  and  sealed  by  partners  were  for  benefit  of  firm,  they  might 
be  proved  against  firm  in  bankruptcy;  Bank  of  Dillon  v.  Murchison, 
213  Fed.  151,  153,  129  C.  C.  A.  499,  holding  corporation  estopped  from 
denying  validity  of  chattel  mortgage  because  no  seal  was  attached; 


m  GIBSON  v.  WARDEN.  14  Wall.  244-262 

y 

Stei-li^ng  v.  Bock,  40  Minn.  13,  41  N.  W.  237,  holding  the  attachment  of 
a  se&X  to  a  partnership  contract  not  required  to  be  under  seal  is  without 
effect  - 

Distinguished  in  Sibley  &  Co.  v.  Young,  26  S.  C.  419,  2  S.  E.  317, 
whMr^»  partnership  instrument  under  consideration  was  required  to  be 
vnAesr     seal. 

Jbfc^quisites  of  power  of  attorney  to  execute  deed  under  seal.    Note, 
8  E.  R.  0.  632. 


Tortgage  executed  by  one  partner,  the  testation  clause  reciting  that 
"&.  M.  &  Sons  by  R.  21,"  etc.,  set  their  hands  and  seals,  may  he  regarded 
m  tbe  deed  of  the  firm  on  showing  that,  prior  to  its  execution,  firm  had 
Mtbozrlzed  it,  and  after  execution  had  acquiesced  therein. 

A.X>I>xoved  in  Ferguson  v.  Hanauer,  56  Ark.  183,  19  S.  W.  749,  holding 
*  ie-e-cl  to  partnership  property  executed  by  one  partner  in  presence  of 
hs  cojpartner  and  with  his  consent  operates  as  an  effectual  conveyance 
°*  l^nd;  Jeffreys  v.  Coleman,  20  Fla.  640,  where  bond  executed  under 
cirerxxo^tances  as  above  was  held  partnership  bond ;  Walsh  v.  Lennon,  98 

^*^*  38  Am.  Rep.  78,  as  to  power  of  one  partner  to  bind  firm. 

i,  f^f^inguished  in  Gordon  v.  Funkhouser,  100  Va.  682,  42  S.  E.  679, 

f?"**-1^?  partner  alone  liable  executing  sealed  instrument  without  express 

*  j^^^^ity,  under  seal,  from  other  partners ;  Herzog  v.  Sawyer,  61  Md.  352, 

^    X:**^  one  partner  cannot  bind  his  copartner  by  signing  instrument 

seal  in  firm  name  and  style,  simply  by  virtue  of  his  authority  as 


^^artners'  rights  inter  se  in  firm  realty.    Note,  28  L.  B.  A.  100. 

Assignees  stand  in  place,  of  bankrupt;  they  acquire  his  rights  which 
3*6  subordinate  to  all  prior  liens,  legal  and  equitable,  upon  property  in 
(guestion. 

Approved  in  Smith  v.  Au  Gres  Twp.,  150  Fed.  264,  9  L  R.  A,  (N.  S.) 
876,  80  C.  C.  A.  145,  witness  may  testify  after  death  of  bankrupt  to 
admissions  made  by  bankrupt  concerning  his  estate  while  he  was  yet 
owner  thereof;  In  re  Standard  Laundry  Co.,  116  Fed.  478,  53  C.  C.  A. 
644,  holding  purchaser  and  trustee  in  bankruptcy  estopped  from  ques- 
tioning validity  of  mortgage;  Chattanooga  Nat.  Bank  v.  Rome  Iron  Co., 
102  Fed.  760,  holding  failure  to  record  instrument  no  obstacle  as  to  en- 
forcement against  trustee  in  bankruptcy;  Tatman  v.  Humphrey,  184 
Mass.  362, 100  Am.  St.  Rep.  562,  63  L.  R.  A.  738,  68  N.  £.  845,  in  case  of 
preference  by  way  of  unrecorded  chattel  mortgage,  transfer  dates  from 
acquisition  of  possession  under  mortgage;  Wooten  v.  Taylor,  159  N.  C. 
611,  76  S.  E.  14,  holding  that  time  when  instrument  giving  preference  to 
creditors  was  made  dates  from  time  when  executed  rather  than  from 
time  of  registration;  dissenting  opinion  in  Milliken-Helm  Commission 
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Co.  v.  Albers  Com.  Co.,  244  Mo.  58,  147  S.  W.  1071,  holding  where  party 
to  contract  left  with  him  as  security  for  loan,  when  sued  for  breach 
of  contract,  does  not  plead  cause  of  action  is  subject  to  lien,  he  cannot 
complain  of  recovery  for  full  amount;  Yeatman  v.  Savings  Institution, 
95  U..  S.  766,  24  L.  Ed.  590,  where  property  of  bankrupt  had  been  pledged 
in  good  faith  for  value ;  Creswell  v.  Lanahan,  101  U.  S.  352,  25  L.  Ed.  855, 
holding  commissioners  appointed  to  wind  up  affairs  of  insolvent  institu- 
tion have  no  right  to  securities  given  by  company  before  insolvency  to 
secure  its  debts ;  Stewart  v.  Piatt,  101  U.  S.  739,  25  L.  Ed.  818,  Keller 
v.  Harris,  63  Tex.  520,  Curry  v.  M'Cauley,  11  Fed.  368,  Douglass  v. 
Vogeler,  6  Fed.  58,  and  Clark  v.  Hezekiah,  24  Fed.  667,  all  holding  failure 
to  record  a  mortgage  does  not  impair  its  validity  between  parties  thereto, 
or  between  mortgagee  and  the  assignee  in  bankruptcy  of  mortgagor; 
Casey  v.  La  Societe  Credit  Mobilier,  2  Woods,  84,  Fed.  Cas.  2496,  apply- 
ing principle  to  receiver  of  insolvent  national  bank;  Longstreth  v.  Pen- 
nock,  20  Wall.  576,  22  L.  Ed.  452,  construing  Pennsylvania  statute 
relative  to  lien  given  landlord  for  rents;  Burnhisel  v.  Firman,  22  Wall. 
178,  22  L.  Ed.  769,  where  a  mortgage  given  in  satisfaction  of  a  prior 
mortgage,  although  made  within  four  months  of;  time  of  decree  of  bank- 
ruptcy, was  held  to  be  a  preferred  lien  on  assets  of  bankrupt ;  In  re  Col- 
lins, 12  Blatchf .  552,  Fed.  Cas.  3007,  holding  under  facts,  assignee  cannot 
attack  mortgage  given  by  bankrupt,  although  same  was  not  recorded 
until  after  mortgagor  was  adjudged  insolvent;   Piatt  v.   Stewart,  13 
Blatchf.  500,  501,  Fed.  Cas.  11,220,  where  liens  by  execution  were  upheld 
as  valid  against  assignee ;  Reber  v.  Gundy,  13  Fed.  56,  holding  judgment 
confessed  for  debt  already  secured  by  valid  lien  is  not  impeachable  as  a 
fraudulent  preference;  In  re  Windhorst,  107  Iowa,  62,  77  N.  W.  515, 
and  Lindemann  v.  Ingam,  36  Ohio  St.  11,  mortgagee's  lien  follows  fund 
derived  from  sale  of  mortgaged  property  by  assignee;   Schweizer  v. 
Tracy,  76  111.  351,  and  Brown  v.  Deford,  83  Md.  311,  34  Atl.  789, 
arguendo;  Martin  v.  Bowen,  51  N.  J.  Eq.  458,  26  Atl.  825,  where  un- 
recorded equitable  charge  upon  land  given  for  full  consideration,  moving 
at  date  of  creation,  was  held  entitled  to  priority  over  subsequent  legal 
mortgage  given  to  secure  prior  indebtedness;  Collender  Co.  v.  Marshall, 
57  Vt.  235,  arguendo. 

Distinguished  in  Edmondson  v.  Hyde,  2  Sawy.  215,  216,  Fed.  Cas.  4285, 
holding  mortgages  and  bills  of  sale  of  personal  property,  which  are  void 
as  to  creditors  under  statute  of  frauds  of  State  where  transactions  occur, 
are  void  as  to  assignee  in  bankruptcy;  dissenting  opinion  in  Cone  v. 
Ivinson,  4  Wyo.  254,  35  Pac.  942,  arguendo. 

Section  35  of  the  Bankruptcy  Act  of  1867,  relating  to  transfer  of 
property  by  insolvent  in  defraud  of  creditors,  construed. 
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Approved  in  In  re  Pease,  129  Fed.  450,  where  trust  company  through 
its  attorney,  who  also  represented  creditors  of  merchant,  loaned  money 
on  chattel  mortgage  on  his  stock,  with  which  he  paid  attorney's  clients, 
and  next  day  company  sold  stock  under  mortgage,  mortgage  was  void 
under  Bankruptcy  Act,  §  67e ;  In  re  Shirley,  112  Fed.  305,  50  C.  C.  A. 
252,  holding  mortgagee  not  estopped  by  subsequently  filing  mortgage 
to  assert  lien  upon  stock  against  creditors  selling  goods;  In  re  Schmidt, 
109  Fed.  269,  holding  chattel  mortgage  enforceable  filed  after,  but  pre- 
viously executed,  to  time  general  creditors  became  such;  In  re  Klinga- 
man,  101  Fed.  693,  holding  vendors  received  preference,  goods  sold  sub- 
ject to  vendors'  retaking  returned  within  four  months  of  bankruptcy; 
Shearman  v.  Bingham,  1  Holmes,  273,  Fed.  Cas.  12,732,  holding  assignee 
in  bankruptcy  cannot  recover  money  paid  by  bankrupt  to  bona  fide 
creditor  more  than  four  months  before  filing  of  petition ;  Paige  v.  Loring, 
1  Holmes,  277,  Fed.  Cas.  10,672,  holding  circumstances  under  which 
assignee  may  recover  money  paid  a  creditor  of  bankrupt  within  four 
months  of  time  of  filing  petition;  Barnewall  v.  Jones,  2  Fed.  Cas.  883, 
where  assignment  by  member  of  firm  of  all  his  individual  property  for 
benefit  of  individual  creditors,  although  made  more  than  six  months 
before  filing  of  petition  in  insolvency,  was  set  aside  at  suit  of  assignee 
in  bankruptcy ;  Jordan  v.  Downey,  40  Md.  412,  arguendo ;  In  re  Temple,  4 
Sawy.  97,  Fed.  Cas.  13,825,  holding  assignee  in  bankruptcy  is  entitled 
to  recover  property  assigned  in  fraud  of  bankruptcy  act,  although  such 
assignment  was  made  in  compliance  with  State  insolvency  law;  Harris 
v.  Exchange  Bank,  4  Dill.  135,  Fed.  Cas.  6119,  where  deed  of  trust  pre- 
ferring certain  creditors,  executed  more  than  four  months  before  filing 
petition,  but  not  recorded  until  within  four  months  of  that  time,  was 
held  to  be  no  bar  to  suit  to  have  deed  set  aside  as  fraudulent;  Judson 
v.  Courier  Co.,  8  Fed.  425,  holding  a  transfer  by  one  in  failing  circum- 
stances to  a  creditor  was  not  void,  where  all  creditors  of  whose  existence 
preferred  creditor  was  bound  to  know,  joined  in  the  arrangement;  In 
re  Carrier,  47  Fed.  444,  arguendo;  Mathews  v.  Stewart,  44  Mich.  213, 
215,  6  N.  W.  634,  where  assignment  for  benefit  of  certain  creditors, 
made  more  than  two  months  before  petition  in  bankruptcy  was  filed 
against  debtor,  was  sustained. 

Estoppel  of  a  county  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  490. 

Miscellaneous.  Cited  in  Casey  v.  Cavaroc,  96  U.  S.  487,  24  L.  Ed.  787, 
Alderdice  v.  State  Bank,  1  Hughes,  56,  Fed.  Cas.  154,  and  Kane  v.  Rice, 
14  Fed.  Cas.  128,  without  particular  application  of  any  point  decided; 
Vickers  v.  Carnahan,  4  Tex.  Civ.  App.  308,  23  S.  W.  340,  as  approving 
rule  that  although  statute  requires  chattel  mortgage  to  be  filed  for 
record  "forthwith,"  yet  filing  at  any  time  is  valid  against  all  persons 
whose  rights  attach  after  filing. 
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14  Wall.  252-257,  20  L.  Ed.  887,  HOOK  ▼.  PAYNE. 

In  suit  In  Circuit  Court  by  distributee  against  administrator  to  re- 
coyer  share,  fact  that  accounting  is  ordered  does  not  make  parties  of  all 
those  who  are  entitled  to  distribution,  but  who  have  not  appeared  as  plain- 
tiffs or  defendants,  and  if  they  do  not  appear  before  master,  no  decree  can 
be  made  for  or  against  them. 

Approved  in  O'Callaghan  v.  O'Brien,  199  U.  S.  101,  50  L.  EjL  107, 
25  Sup.  Ct.  727,  denying  Federal  jurisdiction  on  ground  of  diversity  of 
citizenship,  over  bill  seeking  declaration  of  on  existence  of  will  and 
nullity  of  its  State  probate,  where  State  proceeding  to  contest  will  is 
only  ancillary  to  original  proceeding;  Pulliam  v.  Pulliam,  10  Fed.  64, 
80,  holding  under  bill  to  ascertain  amount  due  plaintiff  from  executor 
and  to  enforce  payment,  residuary  legatees  cannot  recover  anything; 
Miller  v.  Merine,  43  Fed.  269,  holding  party  not  bound  by  decree  in 
action  in  which  he  had  not  been  made  a  party ;  New  Orleans  v.  Warner, 
175  U.  S.  132,  44  L.  Ed.  104,  20  Sup.  Ct.  44,  arguendo. 

In  a  State  where  ten  per  cent  interest  is  lawful,  decree  allowing  eight 
per  cent  with  annual  rests  against  fraudulent  administrator  will  be  sus- 
tained. 

Approved  in  Estate  of  Camp,  6  Mo.  App.  565,  where  compound  in- 
terest was  allowed  against  an  administrator  who  had  used  funds  of  his 
intestate  in  his  own  business,  rendering  no  account  therefor;  to  same 
effect,  Westover  v.  Carman's  Estate,  49  Neb.  402,  68  N.  W.  503 ;  Cruce 
v.  Cruce,  81  Mo.  683,  684,  as  authority  for  holding  there  is  no  absolute 
rule  governing  the  rate  of  interest  to  be  charged  executors  and  adminis- 
trators for  trust  funds  coming-  into  their  hands ;  Howard  v.  Manning,  65 
Ark.  125,  44  S.  W.  1127,  holding  it  error  to  arbitrarily  charge  an  admin- 
istrator interest  on  funds  received  by  him;  Wheeler  v.  Bolton,  92  Cal. 
173,  28  Pac.  563,  and  Estate  of  Young,  97  Iowa,  221,  66  N.  W.  165,  where 
rules  are  stated  as  to  when  an  administrator  or  executor  may  be  charged 
interest  for  trust  funds  in  his  keeping;  Forbes  v.  Ware,  172  Mass.  311, 
52  N.  E.  449,  fact  that  guardian  mingled  property  of  ward  with  his  own 
and  used  it  as  his  own  does  not  of  itself  justify  the  imposition  of  com- 
pound interest. 

When  executor  or  administrator  should  be  charged  with  interest. 
Note,  99  Am.  Dec.  298. 

Liability  of  executors,  trustees,  etc.,  for  compound  interest.     Note, 
29  L.  B.  A.  652. 

Miscellaneous.  Cited  in  New  Orleans  v.  Warner,  175  U.  S.  132,  44 
L.  Ed.  103,  20  Sup.  Ct.  49,  distinguishing  Peake  v.  New  Orleans,  139 
U.  S.  342,  35  L.  Ed.  131,  11  Sup.  Ct.  541,  where  complainant  not  party, 
and  different  facts  shown  by  record;  Williams  v.  Crabb,  117  Fed.  197, 
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59  L.  R.  A.  425,  54  C.  C.  A.  213,  to  point  Circuit  Court  baa  concurrent 
jurisdiction  with  State  court,  State  statutes  confer  original  jurisdiction ; 
Ellis  v.  Davis,  109  U.  ,S.  498,  27  L.  Ed.  1010,  3  Sup.  Ct.  335,  Levi  v. 
Columbia  Ins.  Co.,  1  McCrary,  38,  1  Fed.  212,  Donabue  v.  Roberts.,  1 
McCrary,  113,  1  Fed.  449,  and  Keys  Mfg.  Co.  v.  Kimpel,  22  Fed.  467, 
erroneously ;  Perrin  v.  Lepper,  72  Micb.  552,  40  N.  W.  904,  not  in  point ; 
Houts  v.  Shepherd,  79  Mo.  144,  in  discussion  as  to  acts  of  administrator 
which  will  be  considered  fraudulent  as  to  estate. 

14  Wait  268-270,  20  L.  Ed.  807,  THE  VAT7GHAN  AND  TELEGRAPH. 

Bill  of  lading  properly  indorsed  and  sent  to  consignees,  who  on  the  re- 
ceipt thereof  make  advances  on  cargo,  gives  sufficient  title  to  permit  con- 
signees to  maintain  libel  against  carrier  for  loss  of  -cargo. 

Approved  in  The  Habil,  100  Fed.  124,  holding  consignee  may  maintain 
sction  in  rem  in  admiralty  for  injury  to  interest;  St.  Louis  etc.  R.  Co. 
v.  Mounts,  44  Okl.  363,  144  Pac.  1038,  holding  bill  of  lading  stands  as 
substitute  and  represents  goods  described  therein,  and  its  transfer  passes 
transferrer's  title  to  goods  described;  Balfour  v.  Wilkins,  5  Sawy.  438, 
McCants  v.  Wells,  4  S.  C.  387,  and  The  Director,  13  Sawy.  186,  34  Fed. 
66,  as  authority  for  holding  the  legal  property  in  a  cargo  is  in  person 
to  whom  bill  of  lading  is  made  or  indorsed;  Richardson  v.  Hutchinson, 
20  Fla.  24,  bill  of  lading  raises  presumption  of  property  in  peraon  for 
whose  use  or  account  consignment  is  made. 

Distinguished  in  Bonds-Foster  Lumber  Co.  v.  Northern  Pac.  Ry.  Co., 
53  Wash.  308,  101  Pac.  880,  holding  one  who  accepts  assignment  of  con- 
tract which  by  express  terms  is  made  nonassignable  acquires  only  cause 
of  action  against  assignor;  Robinson  v.  Memphis  etc.  Ry.  Co.,  9  Fed.  141, 
holding  carrier  not  liable'  on  receipt  and  bill  of  lading  issued  by  its  agent 
when  no  goods  in  fact  were  received  for  shipment. 

Passing  of  title  by  delivery  to  carrier  for  transportation  to  consignee 
or  vendee.    Note,  22  L.  R.  A.  429. 

Measure  of  damages  for  cargo  lost  in  transitu  by  collision  is  value  of 
cargo  at  time  and  place  of  shipment. 

Approved  in  The  Oceanica,  156  Fed.  307,  applying  rule  where  tug  neg- 
ligently injured  tow;  Guibert  v.  British  Ship  George  Bell,  5  Hughes,  175, 
3  Fed.  585,  market  price  at  destination  cannot  be  considered,  no  matter 
how  near  vessel  may  have  approached;  The  Steamship  Aleppo,  7  Ben. 
131,  Fed.  Cas.  158,  but  allowance  should  be  made  for  expenses,  charges, 
insurance  and  interest. 

Distinguished  in  The  Scotland,*105  U.  S.  36,  26  L.  Ed.  1005  (affirming 
s.  c.  sub  nom.  Dyer  v.  National  Steam  etc.  Co.,  14  Blatchf.  489,  Fed. 
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Cas.  4225),  giving  rule  where  cargo  has  no  ascertained  value  at  place 
of  shipment. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  63. 

Interest  on  sum  allowed  as  damages.    Note,  18  L.  R.  A.  458. 

Rate  of  interest  allowed  in  case  of  marine  tort  as  affected  by  place 
of  occurrence  or  suit.    Note,  51  L.  R.  A.  (N.  S.)  967. 

Decree  for  damages  suffered  to  a  cargo  at  time  when  gold  was  at  a 
large  premium,  held  proper  where  it  made  judgment  payable  in  notes  suffi- 
cient to  equal  their  then  value  in  gold,  although  at  time  of  final  decree  the 
premium  of  gold  over  the  notes  was  small. 

Approved  in  Simpkins  v.  Low,  54  N.  Y.  184  following  rule;  Isett  v. 
Caldwell,  101  Pa.  St.  35,  holding  where  interest  on  note  payable  in  gold  is 
paid  in  depreciated  notes  at  a  rate  deemed  by  parties  equivalent  to  gold, 
the  excess  paid  above  the  legal  rate  is  not  to  be  considered  usury ;  Bridges 
v.  Reynolds,  40  Tex.  218  and  Hus  v.  Kempf,  10  Ben.  365,  Fed.  Cas.  6944, 
both  arguendo. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  127. 

Special  obligations  for  payment  in  gold  or  silver,    tyote,  29  L.  R.  A. 
523. 

Form  of  judgment  and  procedure  for  payment  in  coin.    Note,  29 
L.  R.  A.  596. 

14  Wail.  270-279,  20  L.  Ed.  828,  THE  CAYUGA. 

Rules  of  navigation  prescribed  by  Congress  or  by  the  decisions  of  the 
courts  should  not  be  followed  when  their  observance  would  produce  the 
very  mischief  they  were  intended  to  avert. 

Approved  in  The  Umbria,  166  U.  S.  420,  41  L.  Ed.  1062,  17  Sup.  Ct. 
616,  following  rule ;  The  Columbia,  23  Blatchf .  271,  25  Fed.  845,  where 
a  situation  is  plain  to  a  vessel,  she  is  bound  to  deal  with  it  as  it  exists, 
not  as  it  ought  to  have  been;  to  same  effect  are  The  Aurania  and  Re- 
public, 29  Fed.  104,  105,  108,  114,  and  The  Non  Pareille,  33  Fed.  526, 
cases  of  collision  where  damages  were  divided  between  vessels  because 
both  were  in  fact  at  fault,  although  in  each  case  rules  of  navigation  had 
been  observed  by  one  of  vessels ;  New  York  Harbor  Towboat  Co.  v.  New 
York  etc.  Ry.  Co.,  148  N.  Y.  580,  42  N.  E.  1088,  arguendo. 

When  two  steamers  are  running  same  way,  the  one  astern  sailing  faster 
is  bound  to  avoid  a  collision,  but  if  sailing  on  intersecting  lines,  the  snip 
which  has  the  other  on  her  own  starboard  must  give  way. 

Approved  in  The  State  of  Texas,  20  Fed.  256,  holding  one  vessel  can- 
not relieve  herself  from  latter  part  of  rule  by  crossing  bow  of  other,  and 
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thereby  putting  latter  in  position  of  an  overtaking  vessel ;  Meyers  Excur- 
sion Co.  v.  The  Kate  Ross,  41  Fed.  828  (affirmed  in  46  Fed.  873,  874), 
where  under  latter  part  of  rule  vessel  whose  duty  it  was  to  keep  out  of 
way  was  held  at  fault  for  collision;  to  same  effect,  The  Zouave,  90  Fed. 
443;  The  Commodore  Jones,  25  Fed.  507,  508,  where  sailing  rules  17 
and  22  were  under  consideration;  The  Britannia,  34  Fed.  551,  holding 
sailing  rules  must  be  construed  and  applied  with  reference  to  each  other. 

Restitutio  in  integrum  is  the  rule  1b  suits  for  damages  occasioned  by 
collision. 

Approved  in  the  following  for  rule  that  damages  should  be  allowed 
for  profits  vessel  would  have  made  had  it  not  been  for  detention:  The 
Mary  Steele,  2  Low.  372,  Fed.  Cas.  9226,  The  Freddie  L.  Porter,  2  Hask. 
428,  5  Fed.  826,  Missouri  Riv.  Packet  Co.  v.  Hannibal  etc.  Ry.  Co.,  1 
McCrary,  &91,  2  Fed.  294,  *Misstfuri  River  Packet  Co.  v.  Hannibal  etc. 
Ry.  Co.,  79  Mo.  494,  and  The  Margaret  J.  Sanford,  37  Fed.  152,  the  latter 
stating  rule  for  ascertaining  what  earnings  of  vessel  would  probably  be ; 
The  Potomac,  105  U.  S.  632,  26  L.  Ed.  1194,  following  rule;  Memphis 
etc.  Packet  Co.  v.  Steamboat  Yaeger,  2  McCrary,  166,  4  Fed.  928,  hold- 
ing expenses  from  port  of  departure  to  place  of  collision  and  return  to 
port  of  repairs  will  not  be  allowed  in  damages ;  The  C.  P.  Raymond,  28 
Fed.  766,  in  discussion  as  to  damage  recoverable  for  freight  lost  as  con- 
sequence of  collision. 

Measure  of  damages  for  injury  to  vessel  caused  by  collision.    Note, 
45  Am.  Dec  59. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  65. 

Owners  of  ferry-boat  are  entitled  to  demurrage  for  injuries  to  boat  in 
a  tortious  collision,  notwithstanding  another  boat  kept  for  such  emergencies 
was  used  in  place  of  ferry  while  repairs  were  being  made  on  it. 

Approved  in  The  Mary  N.  Bourke,  145  Fed.  911,  76  C.  C.  A.*  441,  allow- 
ing owner  of  vessel  to  set  off,  against  cost  of  repairs,  demurrage  because 
of  unnecessary  delay  in  their  completion ;  W.  S.  Keyser  etc.  Co.  v.  Jur- 
velins,  122  Fed.  222,  58  C.  C.  A.  664,  considering  gross  yearly  earnings 
together  with  demurrage  stipulated  in  charter  in  fixing  damages;  The 
Providence,  98  Fed.  135,  136,  38  C.  C.  A.  670,  following  principal  case, 
allowing  demurrage,  injured  vessel  laid  up  for  repairs  and  replaced  by 
another  vessel;  The  Favorita,  18  Wall.  603,  21  L.  Ed.  858,  and  New 
Haven  Co.  Mayor,  36  Fed.  718,  21  L.  Ed.  859,  both  following  rule ;  The 
Joseph  Nixon  v.  The  George  Lysle,  2  Fed.  263,  where  vessel  was  held 
entitled  to  demurrage  during  time  delayed  while  undergoing  repairs ;  The 
Conqueror,  166  U.  S.  129,  41  L.  Ed.  946,  17  Sup.  Ct.  517,  and  Huron 
Barge  Co.  v.  Turney,  79  Fed.  Ill,  where  court  holds  further  as  to  what 
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is  best  evidence  of  amount  of  damages  to  be  allowed  a  vessel  as  demur- 
rage ;  The  Steamship  Aleppo,  7  Ben.  132,  Fed.  Cas.  158,  arguendo. 

Distinguished  in  The  Ferguson,  167  Fed.  235,  holding  no  allowance  of 
damages  for  negligent  injury  of  floating  'dry dock  can  be  allowed  for 
loss  of  use  while  being  repaired;  The  Emma  Kate  Ross,  50  Fed.  847, 
2  C.  C.  A.  55,  where  the  question  was  as  to  the  measure  of  damages 
where  owners  had  hired  another  vessel  to  act  in  place  of  one  injured. 

14  Wall.  279-282,  20  L.  Ed.  890,  EASLET  v.  KELLOM. 

Bill  of  review  may  be  maintained  on  discovery  of  agreement  where  its 
absence  on  trial  was  satisfactorily  accounted  for. 

Approved  in  Acord  v.  Western  Pocahontas  Corp.,  156  Fed.  996,  bill 
of  review  held  insufficient  where  only  reason  for  nondiscovery  was  pov- 
erty and  ignorance  of  parties  and  neglect  of  pounsel. 

Bills  of  review  in  federal  courts  for  newly  discovered  evidence. 
Note,  14  Ann.  Gas.  197. 

Bill  of  review  for  newly  discovered  evidence.    Note,  SO  L.  B.  A. 
(N.  S.)  1040. 

14  WalL  282-297,  20  L.  Ed.  809,  CITY  OF  LEXINGTON  v.  BUTLER. 

Suits  may  properly  be  removed  from  State  court  to  Circuit  Court  which 
could  not  have  been  commenced  in  latter  court. 

Approved  in  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108 
.  Fed.  454,  holding,  since  act  1887,  no  cause  removable  to  Federal  court, 
original  jurisdiction  denied ;  Claflin  v.  Commonwealth  Ins.  Co.,  110  U.  S. 
91,  28  L.  Ed.  79,  3  Sup.  Ct.  510,  and  Waterbury  v.  City  of  Laredo,  3 
Woods,  374,  Fed.  Cas.  17,252,  construing  act  of  March  3,  1875,  relative 
to  jurisdiction  of  United  States  Circuit  Courts;  Hobby  v.  Allison,  13 
Fed.  404,  Rosenblatt  v.  Reliance  Lumber  Co.,  18  Fed.  708,  Bell  v. 
Noonan,  19  Fed.  226,  227,  and  Glenn  v.  Walker,  27  Fed.  578,  all  following 
rule ;  Kansas  City  etc.  R.  Co.  v.  Interstate  Lumber  Co.,  37  Fed.  6,  holding 
under  act  of  1887,  action  pending  in  State  court  may  be  removed  by 
defendant  to  Federal  court,  though  neither  party  is  resident  of  district; 
Board  of  Commrs.  of  Roads  and  Revenues  v.  Hurd,  49  Ga.  467,  15  Am. 
Rep.  683,  Rosenbaum  v.  Bauer,  120  U.  S.  457,  30  L.  Ed.  746,  7  Sup.  Ct. 
636,  and  Goldey  v.  Morning  News,  156  U.  S.  523,  39  L.  Ed.  519,  15  Sup. 
Ct.  561,  all  arguendo;  St.  Louis  etc.  Ry.  Co.  v.  McBride,  141  U.  S.  132, 
35  L.  Ed.  661,  11  Sup.  Ct.  984,  holding  if  defendant  appears  and  pleads 
in  Circuit  Court,  he  waives  right  to  challenge  jurisdiction  on  ground  suit 
was  brought  in  wrong  district;  Lawton  v.  Blitch,  30  Fed.  642,  holding 
where  cause  has  been  properly  removed  to  Federal  court,  it  cannot  be 
remanded  to  consent  of  parties:  McDermott  v.  Chicago  etc.  Ry.  Co.,  38 
Fed.  532,  3LR.A.  457,  construing  act  of  August  13,  1888,  relative  to 
removal  of  causes. 
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Distinguished  in  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  413,  hold- 
ing that,  although  complainant  could  maintain. suit  in  State  court  from 
which  it  was  removed,  under  equity  rule  94,  unless  he  was  shareholder  of 
corporation  at  time  of  transaction  of  whichjie  complains,  or  shares  have 
devolved  on  him  since  by  operation  of  law,  in  case  stated,  he  could  not 
maintain  action  in  Circuit  Court ;  Ferry  v.  Town  of  Merrimack,  18  Fed. 
662,  holding  where  non-negotiable  instrument  between  citizens  of  same 
State  is  assigned  to  citizen  of  another,  who  brings  suit  thereon  in  State 
court,  cause  cannot  be  removed  to  Federal  court;  Central  Trust  Co.  v. 
Virginia  etc.  Iron  Co.,  55  Fed.  773,  holding  Circuit  Court  for  district  of 
Virginia  had  not  jurisdiction  of  action  brought  by  New  York  corporation 
against  New  Jersey  corporation,  although  principal  place  of  business  of 
latter  is  in  Virginia. 

Bolts  on  negotiable  Instruments,  transferable  by  mere  delivery,  are  not 
within  prohibition  of  eleventh  section  of  Judiciary  Act,  forbidding  suit  in 
Federal  court  by  assignee  unless  his  assignor  was  also  competent. 

Approved  in  Thompson  v.  Perrine,  106  U.  S.  593,  27  L.  Ed.  300, 1  Sup. 
Ct.  568,  and  Chickaming  v.  Carpenter,  106  U.  S.  666,  27  L.  Ed.  308,  1 
Sup.  Ct.  622,  holding  where  interest  coupons  are  payable  to  bearer, 
right  of  holder  to  sue  thereon  does  not  depend  on  citizenship  of  previous 
holder;  Cooper  v.  Thompson,  13  Blatchf.  437,  Fed.  Cas.  3202,  holding 
holder  of  interest  coupon  is  not  an  assignee  of  cause  of  action  within 
meaning  of  act  of  March  3,  1875;  Codman  v.  Vermont  etc.  Ry.  Co.,  17 
Blatchf.  3,  Fed.  Cas.  2936,  holding  where  promissory  note  is  indorsed 
to  bearer,  no  disability  of  bearer  to  sue  as  assignee  could  arise;  Porter 
v.  Janesville,  11  Biss.  67,  3  Fed.  619,  holding  assignee  of  municipal  bond 
containing  unconditional  promise  to  pay  a  certain  sum  at  certain  time 
may  bring  action  in  Federal  court ;  Halsey  v.  Township,  3  Fed.  366,  367, 
municipal  bonds  do  not  come  within  prohibition  of  act  of  March  3, 1875; 
to  same  effect,  Adams  v.  County  of  Republic,  23  Fed.  212,  as  to  county 
warrants. 

Where  corporation  has  power  under  any  circumstances  to  issue  nego- 
tiable securities,  bona  fide  holder  has  right  to  presume  that  they  were 
issued  under  circumstances  which  give  the  requisite  authority;  municipal 
bonds  in  bona  fide  hands,  accordingly  held  valid. 

Approved  in  Presidio  County  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S. 
77,  53  L.  Ed.  410,  29  Sup.  Ct.  237,  holding  as  plaintiff  took  bonds  before 
maturity  for  value  and  without  notice  that  their  validity  was  or  could 
be  impeached,  a  former  judgment  impeaching  them  does  not  preclude 
judgment  in  his  favor;  Quinlan  v.  Green  County,  205  U.  S.  420,  51  L.  Ed. 
864,  27  Sup.  Ct.  505,  in  issuance  of  county  bonds,  compliance  with  condi- 
tion that  county  should  first  be  exonerated  from  prior  subscription  held 
presumed;  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  830,  94  C.  C.  A.  346, 


14  Wall.  282-297        NOTES  ON  U.  S.  REPORTS.  782 

holding  taking  of  commercial  paper  in  payment  of  debt  or  as  collateral 
security  therefor,  is  purchase  for  value  in  ordinary  course  of  business, 
and  clothes  taken  with  protection  of  such  purchaser;  School  Dist.  No.  11 
v.  Chapman,  152  Fed.  900, 82  C.  0.  A.  35,  applying  rule  to  negotiable  bonds 
issued  by  school  district;  In  re  Troy  &  Oohoes  Shirt  Co.,  136  Fed.  433, 
where  officers  of  corporation  drew  note  payable  to  corporation's  order, 
which  they  indorsed  in  name  of  corporation  and  individually  and  delivered 
it  to  another  officer  for  use  of  firm,  of  which  all  were  members,  and  it 
was  indorsed  in  firm  name,  knowledge  of  discounter  that  officers  were 
members  of  firm  not  notice  of  true  character  of  notes;  Independent 
School  Dist.  v.  Rew,  111  Fed.  8,  55  L.  R.  A.  364,  49  C.  C.  A.  198,  and 
Hughes  Co.  v.  Livingston,  104  Fed.  313,  43  C.  C.  A.  541,  both  holding 
municipality,  as  against  bona  fide  purchasers,  estopped  from  alleging 
falsity  of  authorized  recitals;  Noyes  v.  Inland  etc.  Coasting  Co.,  McAr. 
&  M.  (D.  C.)  11,  holding  where  corporation  received  note  secured  by 
trust  deed  on  realty  for  its  stock,  proceeds  to  be  used  in  its  business, 
court  will  not  declare  transaction  null  and  void ;  Commissioners  of  John- 
son County  v.  January,  94  U.  S.  206,  24  L.  Ed.  112,  holding  bonds  issued 
by  county  commissioners  in  aid  of  construction  of  railroad,  if  they  recite 
the  performance  of  conditions  necessary  to  power  to  issue,  are  in  hands 
of  bona  fide  holder  binding  on  county;  County  of  Warren  v.  Marcy,  97 
U.  S.  109,  24  L.  Ed.  982,  Farmers'  Trust  Co.  v.  Toledo  Co.,  54  Fed.  772, 
4  C.  C.  A.  561,  and  Phelps  v.  Lewiston,  15  Blatchf .  158,  Fed.  Cas.  11,076, 
holding  validity  of  bonds  is  not  affected  by  fact  that  they  were  issued 
after  suit  had  been  brought  to  declare  proceedings  giving  authority  to 
issue  invalid ;  County  of  Moultrie  v.  Fairfield,  105  U.  S.  374, 26  L.  Ed.  947, 
and  Coler  v.  Commissioners  of  Santa  Fe  County,  6  N.  M.  133,  27  Pac. 
630,  holding  purchaser  of  bonds  under  no  obligations  to  ascertain  whether 
county  had  issued  more  bonds  than  authorized ;  Burr  v.  Chariton  County, 
2  McCrary,  605,  12  Fed.  849,  and  Smith  v.  Clark  County,  54  Mo.  74, 
innocent   purchaser  of  municipal  bonds  is   not   required  to   ascertain 
whether  statute  authorizing  issue  had  been  complied  with;  Miller  v. 
Town  of  Berlin,  13  Blatchf.  247,  Fed.  Cas.  9562,  and  State  v.  Anderson 
County,  8  Baxt.  258,  holding  right  of  bona  fide  holder  to  recover  on 
municipal  bonds  cannot  be  defeated  by  showing  that  in  issuance  thereof 
conditions  imposed  by  statute  had  not  been  complied  with;  Ex  parte 
Estabrook,  2  Low.  549,  Fed.  Cas.  4534,  Hackensack  Co.  v.  De  Kay,  36 
N.  J.  Eq.  567,  and  Auerbach  v.  Le  Sueur  Mill  Co.,  28  Minn.  296,  41 
Am.  Rep.  287,  9  N.  W.  800,  applying  rule  to  commercial  paper  issued  by 
private  corporation;  Carpenter  v.  Buena  Vista  County,  5  Dill.  560,  Fed. 
Cas.  2429,  holding  it  unnecessary  that  municipal  bonds  should  state 
therein  the  purpose  for  which  issued;  Tod  v.  Kentucky  Union  Land  Co., 
57  Fed.  52,  holding  corporation  empowered  to  issue  negotiable  paper  is 
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liable  upon  its  accommodation  paper  in  hands  of  persons  without  notice 
that  such  paper  was  not  executed  for  value ;  Black  v.  Cohen,  52  Ga.  629, 
holding  irregularity  or  fraud  in  manner  in  which  bonds  were  placed 
on  market  does  not  affect  bona  fide  purchaser;  Donnell  v.  Bank,  80  Mo. 
172,  fact  that  officers  of  corporation  has  misapplied  borrowed  funds  does 
not  defeat  right  of  recovery  in  party  making  loan ;  Gause  v.  Ciarksville, 

5  Dill.  173,  Fed.  Cas.  5276,  in  discussion  as  to  inherent  power  of  municipal- 
ities to  raise  loans  by  sale  of  its  negotiable  securities ;  National  Life  Ins. 
Co.  v.  Board  of  Education,  62  Fed.  792,  10  C.  C.  A.  637,  Atchison  etc. 
Ry.  Co.  v.  Fletcher,  35  Kan.  248,  10  Pac.  605,  and  Lewis  v.  Bourbon 
County,  12  Kan.  209,  all  arguendo;  Hawkins  v.  Carroll  County,  50 
Miss.  764,  where  numerous  authorities  bearing  on  general  subject  are 
collected;  Vicksburg  v.  Lombard,  51  Miss.  125,  holding  express  authority 
to  issue  municipal  bonds  in  negotiable  form  is  unnecessary;  Hodgman  v. 
Chicago  etc.  Ry.  Co.,  20  Minn.  54,  Catron  v.  La  Fayette  County,  106  Mo. 
667,  17  S.  W.  578,  and  Louisville  etc.  Ry.  Co.  v.  Tennessee,  8  Heisk.  788, 
all  arguendo. 

Distinguished  in  Hopper  v.  Covington,  118  U.  S.  150,  30  L.  Ed.  192, 

6  Sup.  Ct.  1026  (affirming,  10  Biss,  492,  8  Fed.  781),  where  bond  in 
question  was  issued  without  authority  of  law;  City  Electric  Railway 
v.  First  Nat.  Exchange  Bank,  62  Ark.  39,  54  Am.  St.  Rep.  285,  81 
L.  R.  A.  587,  34  S.  W.  90,  where  negotiable  notes  of  private  corporation 
were  issued  by  its  officers  without  authority ;  McPherson  v.  Foster  Bros., 
43  Iowa,  66,  22  Am.  Rep.  229,  where  municipal  bonds  were  issued  in 
excess  of  constitutional  limitation. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St  Rep.  835. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  678,  683, 
688. 

Negotiability  of  municipal  bonds.    Note,  5  Ann.  Gas.  196. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  958. 

Holders  of  bonds  payable  to  order  and  indorsed  In  blank  are  shielded 
from  defense  of  prior  equities  existing  between  original  parties,  if  unknown 
to  them  at  time  of  transfer. 

Approved  in  Louisville  etc.  Ry.  Co.  v.  Ohio  Valley  Imp.  etc.  Co.,  69 
Fed.  436,  and  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co.,  75  Fed.  459, 
22  C.  C.  A.  378,  holding  a  guaranty  indorsed  on  a  bond  and  running  to 
holder  thereof  passes  with  bond  by  delivery,  and  is  not  affected  by  a 
statute  reserving  equities  in  obligations  passed  by  assignment ;  Commis- 
sioners of  Roads  and  Revenues  v.  Shorter,  50  Ga.  508,  holding  bona  fide 
holder  of  bond  payable  to  bearer  stands  on  same  footing  as  bona  fide 
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holder  of  promissory  note ;  Doming  y.  Houlton,  64  Me.  261, 18  Am.  Rep. 
257,  arguendo. 

Distinguished  in  Stanton  v.  Alabama  ete.  Ry.  Co.,  2  Woods,  512,  Fed. 
Gas.  13,296,  where  certificates  of  indebtedness  issued  by  receiver  of 
railroad  company  were  held  not  to  possess  properties  of  commercial 
paper. 

Burden  of  proof  in  action  on  negotiable  instrument  by  purchaser. 
Note,  17  L.  R.  A.  326. 

Coupons  partake  of  nature  of  the  bonds  to  which  attached,  so  that  the 
latter  being  specialties  the  former  are  also;  hence,  suit  thereon  Is  not  barred 
\fj  that  clause  In  statute  limiting  time  for  bringing  action  on  simple- 
contracts. 

Approved  in  Prescott  v.  Williamsport  &  N.  B.  R.  Co.,  159  Fed.  247, 
holding  that  suit  on  bond  coupons  is  governed  by  statute  of  limitations 
applicable  to  sealed  instruments,  and  not  that  applicable  to  simple  con- 
tracts ;  Mather  v.  San  Francisco,  115  Fed.  45,  46,  52  C.  C.  A.  631,  holding 
action  on  interest  coupons  barred  within  same  time  from  maturity  as  action 
upon  bonds ;  palifornia  Safe  Deposit  etc.  Co.  v.  Sierra  Valleys  Ry.  Co.,  158 
Cal.  694,  Ann.  Gas.  1912A,  729,  112  Pac.  276,  holding  interest  coupons  on 
bonds  are  subject  to  four  years  statute  of  limitations,  which  begins  to 
run  from  date  of  their  maturity;  Park  v.  Candler,  114  Oa.  474,  499,  40 
S.  E.  527,  537,  holding  term,  "bonded  debt,"  included  interest  on  prin- 
cipal as  well  as  principal;  Kershaw  v.  Town  of  Hancock,  18  Blatchf. 
384,  10  Fed.  542,  and  Toothaker  v.  Boulder,  13  Colo.  225,  22  Pac.  470, 
holding  unsealed  coupons,  originally  attached  to  sealed  bonds,  and 
sold  after  being  detached,  are  subject  to  statute  of  limitations  applicable 
to  sealed  instruments;  to  same  effect,  Huey  v.  Macon  County,  35  Fed. 
482,  Amy  v.  Dubuque,  98  U.  S.  473,  474,  25  L.  Ed.  230,  and  Griffin  v. 
Macon  County,  36  Fed.  887,  2  L.  R.  A.  355,  but  statute  runs  from  time 
coupons  mature ;  Bailey  v.  County  of  Buchanan,  115  N.  T.  301,  6  L.  R.  A. 
564,  22  N.  E.  156,  coupons,  although  detached,  while  they  remain  in 
hands  of  holder  of  bonds  are  mere  incidents  thereof;  Heffleman  v.  Pen- 
nington County,  3  S.  D.  167,  52  N.  W.  852,  holding  county  warrant  under 
seal  subject  to  law  relating  to  sealed  instruments;  Cushman  v.  Commis- 
sioners of  Carver  County,  19  Minn.  299,  and  Knight  v.  Braswell,  70  N.  C. 
713,  holding  where  bonds  provide  interest  shall  be  paid  annually,  action 
to  enforce  payment  is  not  barred  before  right  of  action  for  principal  is 
barred;  Clark  v.  Iowa  City,  20  Wall.  587,  22  L.  Ed.  428,  holding  further 
as  to  coupons  when  severed  from  bonds;  Briggs  v.  Town  of  Phelps,  70 
Fed.  31,  arguendo;  Conger  v.  New  Orleans,  32  La.  Ann.  1255,  holding 
where  coupon  is  separated  from  bond,  both  being  negotiable,  they  repre- 
sent separate  and  independent  debts;  State  v.  Spartanburg  Ry.  Co.,  8  S.  C. 
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163,  Bond  Debt  Cases,  12  S.  C.  271,  and  Gibbes  y.  Greenville  etc.  R.  R. 
Co.,  13  S.  C.  253,  all  arguendo. 

Distinguished  in  Nash  v.  El  Dorado  County,  11  Sawy.  89,  24  Fed. 
255,  holding  right  of  action  accrues  on  coupons  the  moment  they  fall 
due,  whether  attached  to  bonds  or  not. 

Coupons.    Note,  64  Am.  Dec.  431,  433,  436,  445. 

When  statute  of  limitations  begins  to  run  against  bonded  indebted- 
ness of  municipality.    Note,  14  Ann.  Gas.  103. 

Time  limitation  begins  to  run  against  action  on  general  municipal 
bonds.    Note,  16  L.  R.  A.  (N.  S.)  804. 

Transfer  of  property  in  violation  .of  restraining  order.    Note,  50 
L.  R.  A.  (N.  8.)  871. 

Miscellaneous.  Cited  in  Anderson  v.  Morton,  21  App.  D.  C.  449,  to 
point  that  statute  providing  that  party  shall  be  sued  in  district  where  he 
resides  confers  only  personal  privilege;  Richmond  Ry.  Co.  v.  Dick, 
52  Fed.  381,  3  C.  C.  A.  149 ;  Brinckerhoff  v.  Bostwick,  88  N.  Y.  61,  Davis 
v.  Old  Colony  R.  R.  Co.,  131  Mass.  269,  41  Am,  Rep.  232. 

14  Wall.  297-306,  20  L  Ed.  891,  BIGLER  v.  WALLER. 

Where  deed  of  trust  provides  that  before  sale  shall  be  made  thereunder 
notice  of  such  Intent  shall  be  given  by  publication,  a  sale  without  notice 
conveyB  no  title. 

Approved  in  Chace  v.  Morse,  189  Mass.  561,  76  N.  E.  144,  fact  that 
notice  of  sale  under  power  in  mortgage,  and  sale  itself,  included  land  not 
mortgaged,  renders  sale  voidable  only;  Moore  v.  Dick,  187  Mass.  211, 
72  N.  E.  968,  applying  rule  where  deed  of  trust  provided  for  notice 
of  sale  in  certain  paper  and  notice  given  in  another  paper ;  Eubanks  v. 
Becton,  158  N.  C.  235,  236,  73  S.  E.  1011,  1012,  holding  failure  to  post 
number  of  notices  of  sale  as  required  by  provision  in  mortgage  renders 
sale  invalid;  Shillaber  v.  Robinson,  97  U.  S.-77,  24  L.  Ed.  969,  where  a 
sale,  not  made  in  strict  conformity  with  terms  of  instrument  authorizing, 
was  held  void;  Woodruff  v.  Berry,  40  Ark.  258,  where  contract  for 
public  printing  not  let  in  conformity  with  terms  of  statute,  as  to  notice, 
was  held  invalid ;  Chicago  etc.  Ry.  Co.  v.  Fosdick,  106  U.  S.  71,  27  L.  Ed. 
56,  right  to  redeem  is  lost  only  on  strict  compliance  with  foreclosure 
steps. 

Distinguished  in  Stephens  v.  Clay,  17  Colo.  494,  31  Am.  St.  Rep.  332, 
30  Pac.  45,  where  trustee  sought  to  avoid  his  own  sale ;  Ingle  v.  Culber- 
son, 43  Iowa,  273,  where  trustee  was  clothed  with  discretion  as  to.  man- 
ner of  making  sale* 
vn— so 
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Mortgagee  claiming  title  under  his  mortgagor  by  virtue  of  an  invalid 
sale  is  not  liable  to  account  for  rents  and  profits  unless  be  takes  possession 
of  mortgaged  premises. 

Approved  in  Sloan  v.  Forthingham,  72  Ala.  606,  where  mortgagee,  hav- 
ing entered  into  possession  under  such  sale,  was  held  to  account  for  rents 
and  profits;  Van  Duyne  v.  Shann,  41  N.  J.  Eq.  314,  7  Atl.  431,  arguendo. 

Decree  ordering  payment  in  specie  of  debt  contracted  before  passage 
of  legal-tender  acts  reversed. 

a  Approved  in  Brassell  v.  McLemore,  50  Ala.  478,  where  it  was  held  pay- 
ment might  be  made  in  treasury  notes  under  contract  for  sale  of  land, 
although  contract  specified  payment  should  be  in  coin;  Bowen  v.  Clark, 
46  Ind.  410,  where  a  tender  of  treasury  notes  made  in  1870,  for  satisfac- 
tion of  a  judgment  rendered  in  1858,  was  held  good;  Longworth  v.  Mit- 
chell, 26  Ohio  St.  344,  holding  treasury  notes  may  be  lawfully  tendered 
in  satisfaction  of  debt  to  be  paid  in  money  generally,  whether  debt' was 
contracted  before  or  after  law  under  which  notes  were  issued  was  passed. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  125. 

Miscellaneous.  Cited  in  Romig  v.  Gillett,  187  U.  S.  117,  47  L.  Ed.  100, 
23  Sup.  Ct.  42,  opening  foreclosure  suit  and  allowing  holder  of  redemp- 
tion to  appear,  plead  and  make  such  defense  as  entitled  to. 

14  Wall.  308-314,  20  IL  Ed.  838,  DENT  V.  EMMEGEB. 

Inchoate  rights  to  land  in  territory  of  Louisiana  at  time  it  was  eeded 
to  United  States  are  without  obligation  on  the  United  States  unless  con- 
firmed by  act  of  Congress. 

Approved  in  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  641,  644,  and  Chavez 
v.  Sanchez,  7  N.  M.  66,  32  Pac.  139,  both  following  rule;  Jones  v.  St. 
Louis  Land  etc.  Co.,  232  U.  S.  362,  58  L.  Ed.  638,  34  Sup.  Ct.  419,  hold- 
ing where  land  common  to  two  overlapping  grants  one  preceding  other 
in  early  steps,  but  both  confirmed  by  same  act  of  Congress,  overlapping 
lands  belong  to  earlier  grant;  Ainsa  v.  New  Mexico  &  Arizona  R.  R., 
175  U.  S.  81,  44  L.  Ed.  81,  20  Sup.  Ct.  30,  sustaining  jurisdiction  of  con- 
gressional territorial  court  to  determine  whether  title  complete  and 
perfect  before  cession  of  New  Mexico ;  Jopling  v.  Chachere,  107  La.  529, 
32  South.  245,  holding  territorial  board  of  commissioners,  under  act  of 
1807,  approving  claim  based  upon  occupancy  confirmed  by  Congress, 
operated  as  complete  grant. 

Spanish  grants  which  became  perfected  before  cession  of  Spanish  terri- 
tory to  United  States  were  unaffected  by  change  of  government. 

Approved  in  First  Nat.  Bank  v.  Sargent,  65  Neb.  601,  59  L.  B.  A.  296, 
91  N.  W.  597;  where  one  bank  gave  deed  to  land  as  security  for  debt, 
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and  debtor  being  broke  procured  purchaser  at  good  price,  but  bank 
refused  to  consent  to  sale,  unless  big  bonus  paid  it,  bonus  procured 
under  duress;  Stoneroad  v.  Beck,  16  N.  M.  771,  120  Pac.  904,  holding 
where  both  grants  were  made  by  officer  who  had  no  power  to  make  them, 
one  claim  had  no  priority  over  other;  Corrigan  v.  State,  42  Tex.  Civ. 
180,  94  S.  W.  100,  holding  that  in  regard  to  grants  of  Mexican  govern- 
ment prior  to  annexation  of  Texas,  surveyor  was  not  authorized  to  make 
survey  include  less  land  than  embraced  in  such  grants,  and  that  grantees 
under  them  held  title  to  entire  land  against  State;  State  v.  Russell,  38 
Tex.  Civ.  18,  86  S.  W.  291,  holding  that  provision  of  protocol  of  treaty 
of  Guadalupe  Hidalgo  that  Mexican  grants  in  ceded  territory  shall  pre- 
serve their  legal  value  includes  equitable  titles  as  well;  Ainsa  v.  New 
Mexico  etc.  Ry.  Co.,  175  U.  S.  81,  48  L.  Ed.  81,  20  Sup.  Ct.  28,  in  dis- 
cussion as  to  power  of  New  Mexico  courts  to  pass  on  Mexican  title, 
asserted  to  have  been  perfect  before  cession  to  United  States. 

Distinguished  in  Grant  v.  Jaramillo,  6  N.  M.  317,  28  Pac.  510,  where 
claim  set  up  was  of  an  inchoate  character. 

Miscellaneous.  Cited  in  City  of  St.  Louis  v.  Missouri  Pac.  Ry.  Co., 
114  Mo.  21,  21  S.  W.  205. 

14  Wall.  314-335,  20  L.  Ed.  852,  FRENCH  V.  SHOEMAKER. 

Where  four  parties  enter  into  an  agreement  and  suit  is  brought  by  one 
against  another  to  compel  latter  to  carry  out  his  part  of  agreement,  it  is 
unnecessary  to  join  the  others,  there  being  no  relief  sought  against  them. 

Approved  in  Jackson  v.  Jackson,  175  Fed.  716,  99  C.  C.  A.  286,  hold- 
ing jurisdiction  of  Federal  court  will  not  be  permitted  to  be  defeated 
by  either  nonjoinder  or  joinder  of  mere  formal  parties;  Jerome  v. 
McCarter,  94  U.  S.  736,  24  L.  Ed.  137,  holding  prior  mortgagees  are  not 
necessary  parties  to  the  bill  of  a  junior  mortgagee  seeking  to  foreclose 
on  the  equity  of  redemption. 

Duress  required  to  avoid  a  contract,  discussed. 
Approved  in  Jenkins  S.  S.  Co.  v.  Preston,  186  Fed.  613,  108  C.  C.  A. 
473,  holding  written  contract  for  employment  of  libelant  for  two  seasons, 
where  he  had  served  for  one  season  under  it,  cannot  be  avoided  for 
duress  claimed  to  be  used  in  procuring  it;  Connolly  v.  Bouck,  174  Fed. 
315,  98  C.  C.  A.  184,  holding  contract  in  regard  to  mining  property  made 
under  duress  is  not  void,  but  voidable  only,  and  cannot  be  avoided  by 
party  who,  after  execution,  has  rectified  it  by  accepting  its  benefits; 
Steinfeld  v.  Nielsen,  15  Ariz.  450,  139  Pac.  890,  holding  evidence,  in 
action  to  set  aside  sale  of  corporate  stock  on  ground  of  inadequacy  of 
price,  must  show  such  inadequacy  as  to  shock  conscience  and  show  de- 
cisive evidence  of  fraud;  Fraser  v.  State  Savings  Bank,  18  N.  M.  357, 
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137  Pac.  596,  holding  mere  inadequacy  of  consideration  is  not  sufficient, 
in  and  of  itself,  to  avoid  contract;  Sanborn  v.  Bush,  41  Tex.  Civ.  28,  91 
S.  W.  885,  duress  not-  shown  where  plaintiff  paid  defendant  more  than 

* 

amount  due,  in  view  of  defendant's  wealth  and  his  own  comparative 
honesty;  Tucker  v.  State,  72  Ind.  245,  holding  sureties  cannot  plead  the 
duress  of  their  principal  in  discharge  of  their  own  liabilities;  Pilson  v. 
Bushong,  29  Gratt.  238,  where  duress  is  defined. 

Duress  as  ground  for  avoiding  deed  or  contract.    Note,  81  Am.  Dec 
602. 

Duress  and  undue  influence  as  defense  to  contract.    Note,  82  Am. 
Dec.  400. 

Equity  will  not  set  aside  a  voluntary  contract  merely  because  party 
thereto  entered  into  same  because  of  great  want  of,  money  at  time  contract 
was  made. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  593,  51  L.  Ed. 
638,  27  Sup.  Ct.  326,  refusing  to  enjoin  taxation  of  railroad  property 
because  of  methods  adopted  by  State  board  of  equalization  in  absence 
of  fraud;  Western  Union  Tel.  Co.  v.  Howe,  180  Fed.  50, 103  C.  C.  A.  398, 
holding  court  of  equity  is  without  power  to  entertain  suit  to  enjoin  State 
tax  commission  from  certifying  assessment  of  complainant's  property 
where  latter  had  right  and  notice  to  invoke  commission's  further  aetion 
to  correct  assessment;  Burnes  v.  Burnes,  132  Fed.  493,  refusing  to  set 
aside  agreement  for  division  of  stock  in  corporation  formed  out  of  busi- 
ness of  decedent  where  decedent's  partner  threatened  to  administer 
estate  as  survivor  unless  corporation  formed;  Manigault  v.  S.  M.  Ward 
&  Co.,  123  Fed.  719,  denying  duress,  contract  to  remove  dam  unlawfully 
erected,  made  under  threats  of  institution  of  legal  proceeding;  Petters- 
son  v.  Empire  Transp.  Co.,  Ill  Fed.  938,  50  C.  C.  A.  63,  holding  release 
by  impecunious  seamen,  accepting  amount  tendered,  not  made  under 
duress  or  coercion ;  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  27,  as  authority  for 
rule  that  courts  will  not  relieve  a  party  from  consequences  of  voluntary 
contract  unless  fraud  has  been  practiced  upon  him;  Camoron  v.  Thur- 
mond, 56  Tex.  35,  party  cannot  rescind  contract  merely  because  it  is 
harsh  or  unequal  in  its  operation. 

14  Wall.  336-345,  20  If.  Ed.  813,  THE  LAURA. 

Vessel  abandoned  by  her  master  and  crew,  although  master  had  ex- 
pressed intention  to  procure  a  tug  if  possible  and  come  to  her  relief,  is, 
while  so  abandoned,  a  derelict. 

Approved  in  The  Alcazar,  227  Fed.  650,  defining  "derelict"  and  hold- 
ing under  surrounding  circumstances  tug  was  entitled  to  compensation 
for  salvage  service;  The  Myrtle  Tunnel,  146  Fed.  330,  where  vessel 
stranded  and  contract  made  for  floating  her,  but  effort  unsuccessful 
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and  she  was  abandoned  by  crew,  and  later  she  was  moved  off  by  high 
wind  and  found  drifting  by  tug,  and  towed  to  port,  tug  entitled  to  half 
proceeds,  for  salving  her  as  derelict ;  The  Pinmore,  121  Fed.  425,  holding 
vessel  derelict,  anchored  in  stormy  weather,  near  dangerous  shore  and 
deserted  by  crew ;  The  B.  C.  Terry,  9  Fed.  922,  where  burning  vessel  had 
been  abandoned  by  crew;  The  Fairfield,  30  Fed.  701,  where  vessel  de- 
serted by  crew  was  held  derelict,  although  it  was  intention  of  master  to 
obtain  relief  and  return;  The  Ann  L.  Lockwood,  37  Fed.  237,  and  The 
Burlington,  73  Fed.  264,  both  following  rule;  Murphy  v.  Dunham,  38 
Fed.  511,  arguendo. 

What  constitutes  a  derelict.    Note,  17  Ann.  Gas.  940. 

Right  to  wrecks  and  other  property  floating  on  the  sea.    Note,  23 
£.  R.  0.  852. 

No  liability  attaches  to  a  vessel  which  attempts  to  act  as  salvos  of  a 
derelict  in  case,  derelict  be  lost,  provided  master  of  vessel  acted  in  good 
faith  and  with  reasonable  judgment  an$  skill. 

Approved  in  Oilman  v.  The  Tyler,  3  Woods,  113,  Fed.  Cas.  5446,  fol- 
lowing rule;  The  Infanta  Maria  Teresa,  188  U.  S.  289,  47  L.  Ed.  479, 
23  Sup.  Ct.  414,  dismissing  libel  in  prize,  where  Spanish  war  vessel 
raised  by  United  States  lost  through  stormy  weather  on  way  to  govern- 
ment navy  yard ;  <  The  Alcazar,  227  Fed.  659,  loss  of  anchors  of  derelict 
held  to  go  only  to  amount  of  compensation;  Dorrington  v.  Detroit,  223 
Fed.  240,  138  C.  C.  A.  474,  holding  city  maintaining  drawbridge  over 
navigable  stream  may  be*  held  liable  for  injury  to  vessel  caused  by  neg- 
ligence of  person  in  charge  of  bridge;  The  S.  S.  Schenk,  158  Fed.  60, 
85  C.  C.  A.  384,  holding  where  service  of  tug  was  one  of  salvage  and 
its  negligence,  if  any,  in  slipping  of  tow  line,  was  slight,  she  was  not 
responsible  for  loss  of  barge. 

14  Wall.  345-361,  20  L.  Ed.  801,  THE  CONTINENTAL. 

It  is  the  duty  of  a  vessel  about  to  be  run  down  by  another,  although 
without  fault,  to  use  every  precaution  to  avoid  injury.  a 

Approved  in  The  Oregon,  14  Sawy.  450,  45  Fed.  68,  and  in  Cartier 
v.  The  F.  &  P.  M.  No.  2,  36  Fed.  269,  both  arguendo. 

Where  collision  between  vessels  was  caused  by  failure  of  one  to  dis- 
play proper  lights,  yet  there  being  also  lack  of  vigilance  on  part  of  other, 
which  might  have  avoided  the  disaster,  loss  was  divided  between  them. 

Approved  in  The  Sunnyside,  91  U.  S.  216,  23  L.  Ed.  305,  The  Atlas, 
93  U.  S.  319,  23  L.  Ed.  868,  The  Max  Morris,  137  U.  S.  9,  34  L.  Ed.  587, 
11  Sup.  Ct.  31,  The  Helen,  5  Hughes,  122,  1  Fed.  922,  The  Columbia,  23 
Blatchf.  271,  25  Fed.  845,  The  Monticello,  15  Fed.  480,  and  New  York 
Harbor  Towboat  Co.  v.  New  York  etc.  Ry.  Co.,  148  N.  Y.  580,  42  N.  E. 
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1088,   all   following  rule;   The   Ping-On,   7   Sawy.   498,   U   Fed.   619, 
arguendo. 

Liability  of  vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  Am.  Dec.  52. 

Miscellaneous.  Cited  in  Chase  v.  Belden,  104  N.  Y.  95,  9  N.  E.  855, 
in  discussion  as  to  lights  which  a  vessel  should  carry. 

14  Wall.  361-375,  20  L.  Ed.  789,  PTJGH  v.  McCORMICK. 

Revenue  stamp  is  not  required  to  be  annexed  to  an  indorsement  of  a 
promissory  note  or  to  a  waiver  of  demand  and  notice,  in  order  to  make 
same  valid. 

Approved  in  Delmas  v.  Merchants'  Mut.  Ins.  Co.,  14  Wall.  669,  20  L. 
Ed.  760,  holding  stamp  unnecessary  to  extension  of  time  for  payment  of 
a  note  and  reinscription  of  mortgage ;  Robinson  v.  Robinson,  20  S.  C.  573, 
holding  in  action  brought  after  repeal  of  stamp  act,  a  note  previously 
executed  without  stamps,  but  with  no  intention  of  evading  the  law,  can- 
not be  held  void. 

Whenever  a  party  is  required  to  prove  demand  and  notice  or  protest,  he 
may  comply  with  this  requirement  by  proving  other  party  waived  these 
conditions. 

Approved  in  Boiling  v.  McKenzie,  89  Ala.  475,  7  South.  659,  holding 
if  drawer  or  indorser  of  bill,  with  knowledge  that  usual  steps  of  demand, 
protest  and  notice  have  not  been  taken,  acknowledges  his  obligation  to 
pay,  this  fixes  his  liability;  Cady  v.  Bradshaw,  116  N.  Y.  192,  5  L.  R.  A. 
558,  22  N.  E.  372,  holding  where  indorser  calls  on  holder  of  note  before 
maturity  and  requests  to  have  it  extended,  this  constitutes  waiver  of 
demand  and  notice;  Mehurin  v.  Stone,  37  Ohio  St.  58,  as  exception  to 
general  rule  that  waiver,  when  relied  on  as  excuse  for  nonperformance 
of  conditions  in  contract,  must  be  pleaded. 

Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 
of  dishonor,  or  subsequent  promise  by  indorser.  Note,  29  L.  R.  A. 
308. 

Cause  erroneously  decided  in  lower  court  will  not  be  remanded  if,  sub- 
sequent to  decision,  law  has  been  changed  so  that  a  second  decision  would 
be  identical  with  first. 

Approved  in  Fail  v.  Presley,  50  Ala.  345,  and  Hubbard  v.  Gilpin,  57 
Mo.  444,  both  following  rule. 

Miscellaneous.  Cited  in  Chambers  County  v.  Clews,  21  Wall.  324, 
22  L.  E<L  520. 
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14  Wall.  375-383,  20  K  Ed.  894,  INSUBANCE  COS.  v.  WEIDES. 

Statement  of  the  value  of  certain  goods  destroyed  by  fire,  which  state- 
ment is  a  copy  of  an  original  inventory,  which  was  also  horned,  may  in  suit 
against  insurers  he  admitted  to  show  value  of  merchandise  burned,  even  if 
there  be  no  independent  recollection  by  witnesses  of  value. 

Approved  in  Rutan  v.  Johnson,  231  Fed.  378,  holding  books  of  record 
of  products  manufactured  properly  used  by  witnesses  to  refresh  recol- 
lection ;  The  J.  S.  Warden,  219  Fed.  521,  135  C.  C.  A.  267,  holding  it  was 
not  error  to  admit  in  evidence  entries  of  dates  which  witness  testified 
were  in  his  handwriting  and  were  correct;  Chicago  etc.  R.  Co.  v.  Ohio 
City  Lumber  Co.,  214  Fed.  756, 131  C.  C.  A.  57,  holding  in  suit  to  recover 
damages  for  loss  by  fire,  no  error  was  committed  in  receiving  inventory 
of  property  lost,  or  in  permitting  witness  to  use  it  and  jury  to  consider 
it;  Guan  Lee  v.  United  States,  198  Fed.  601,  117  C.  C.  A.  304,  holding 
in  deportation  proceedings,  where  testimony  of  defendant  was  taken  by 
inspector  by  interpreter,  written  statement  was  admissible;  Grunberg  v. 
United  States,  145  Fed.  96,  97,  76  C.  C.  A.  51,  permitting  use  of  entries 
in  ledger  showing  gross  amount  of  invoices  of  goods  sold  and  payments 
made  thereon,  to  refresh  memory  of  member  of  firm,  where  ledger  posted 
at  end  of  month;  United  States  v.  Ninety-nine  Diamonds,  139  Fed.  968, 
2LB.A.  (N.  S.)  185,  72  C.  C.  A.  9,  construing  Comp.  Stats.  1901, 
p.  1895,  relating  to  false  statements  of  entry  of  merchandise;  St.  Louis 
etc.  Ry.  Co.  v.  White  S.  M.  Co.,  78  Ark.  5,  93  S.  W.  60,  where,  on  issue 
as  to  whether  telegram  sent,  operator's  testimony  that  he  did  not  him- 
self send  message,  but  that  service  notation  marks  on  original  made  by 
him  and  that  from  such  memorandum  he  knew  at  time  of  making  it  that 
message  was  sent,  is  admissible;  Remington  Mach.  Co.  v.  Wilmington 
Candy  Co.,  6  Penne.  (Del.)  303,  66  Atl.  470,  holding  entries  made  on 
slips  of  paper  as  to  amounts  when  verified  to  by  witness  who  made  them 
were  admissible;  O'Brien  v.  United  States,  27  App.  D.  C.  272,  applying 
rule  in  prosecution  for  embezzlement;  German  Ins.  Co.  v.  Amsbaugh, 
8  Kan.  App.  198,  55  Pac.  482,  admitting  inventory  taken  seven  years 
before  fire  in  connection  with  books  of  account;  Chicago  etc.  R.  R.  Co. 
v.  American  Strawboard  Co.,  190  111.  271,  60  N.  E.  519,  admitting  stock 
sheets,  showing  weight  of  straw  made  from  scale  sheets,  where  scale 
sheets  lost  and  witness  testifying  to  correctness;  Garden  City  v.  Heller, 
61  Kan.  771,  60  Pac.  1061,  receiving  memoranda  as  to  number  of.  frees 
planted  in  connection  with  witnesses'  testimony  that  memoranda  cor- 
rect; Meyers  v.  McAllister,  94  Minn.  512,  103  N.  W.  565,  upholding  ad- 
mission of  list  of  personalty  involving  numerous  items,  shown  to  be 
correct  by  testimony  of  party  who  made  it,  without  direct  proof  that  he 
could  testify  to  details  independently  of  list;  Callihan  v.  Washington 
Water  Power  Co.,  27  Wash.  166,  91  Am.  St.  Rep.  837,  67  Pac.  700,  admit- 
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ting  conductor's  trip  report  to  show  injured  passenger  not  passenger  oh 
trip  alleged ;  Manning  v.  School  District  No.  6,  124  Wis.  99,  102  N.  W. 
361,  permitting  witness  to  refresh  memory  from  memorandum  made  by 
him  at  time  of  occurrence  and  remembered  by  him  to  have  been  then 
known  to  be  correct,  though  he  has  no  present  recollection  of  facts,  and 
admitting  memorandum  in  evidence;  Continental  Ins.  Co.  v.  Insurance 
Co.  of  State  of  Pennsylvania,  51  Fed.  889,  2  C.  C.  A.  535,  where  a  wit- 
ness was  permitted  to  testify  from  entries  made  by  himself  which  were 
sworn  to  by  himself  to  have  been  true  statements  when  made;  Dunlap 
v.  Hopkins,  95  Fed.  235,  37  C.  C.  A.  52,  where  Utter  written  by  witness 
to  third  party,  containing  statement  of  transaction  which  took  place  on 
day  and  date  letter  was  written,  and  concerning  which  witness  had  tes- 
tified, was  admitted  as  a  memorandum  corroborating  the  witness  as  to 
date  of  transaction;  Phoenix  Ins.  Co.  v.  Public  Parks  Co.,  63  Ark.  204, 
37  S.  W.  963,  holding  an  inventory  of  chattels  prepared  by  assured  be- 
fore fire  may  be  read  to  jury,  if  witness  testifies  he  is  unable  to  remem- 
ber what  it  contains  but  knows  its  contents  to  be  true ;  Curtis  v.  Bradley, 
65  Conn.  107,  48  Am.  St.  Rep.  183,  28  L.  R.  A.  146,  31  Atl.  593,  and 
Owens  v.  State,  67  Md.  313,  10  Atl.  212,  where  an  original  memorandum 
was  admitted,  although  witness  had  no  recollection  of  matters  stated 
therein,  either  before  or  after  examination;  Mispelhorn  v.  Farmers'  Ins. 
Co.,  53  Md.  480,  where  affidavit  of  insured,  as  to  value  of  his  stock,  in 
making  application  for  trader's  license,  was  admitted  in  evidence  to  show 
amount  of  stock  at  time  of  fire;  Levine  v.  Lancashire  Ins.  Co.,  66  Minn. 
142,  68  N.  W.  857,  holding  in  action  against  insurance  company  for  value 
of  stock  destroyed  by  fire,  books  of  account,  kept  in  usual  course  of 
business,  showing  value  of  goods,  are  competent  evidence;  Maxwell  v. 
Wilkinson,  113  U.  S.  658,  28  L.  Ed.  1038,  5  Sup.  Ct.  692,  holding  memo- 
randa not  competent  evidence  by  reason  of  having  been  made  in  regular 
course  of  business  unless  contemporaneous  with  transaction  to  which 
they  relate;  Bates  v.  Preble,  151  U.  S.  155,  38  L.  Ed.  109,  14  Sup.  Ct. 
278,  and  Cooper  v.  State,  59  Miss.  273,  as  to  what  extent  written 
memoranda  is  admissible  in  evidence;  Stewart  v.  Morris,  88  Fed.  462, 
32  C.  C.  A.  7,  holding  under  Illinois  rule,  which  is  followed  by  Federal 
courts  of  that  State,  a  witness  may  use  memoranda  to  refresh  his  memory 
only  when  he  has  an  independent  recollection  of  the  facts ;  Curtis  v. 
Bradley,  65  Conn.  108,  48  Am.  St.  Rep.  184,  28  L.  R.  A.  147,  31  Atl.  594, 
holding  that  rule  in  United  States  Supreme  Court  appears  to  be  that 
memoranda  is  admissible  only  for  purpose  of  refreshing  memory  of  wit- 
ness; Read  v.  State  Ins.  Co.,  103  Iowa,  317,  64  Am.  St.  Rep.  188,  72 
N.  W.  668,  as  to  evidence  admissible  to  show  amount  of  goods  in  store 
at  time  of  fire;  McCreery  v.  Green,  38  Mich.  186,  and  Kahn  v.  Traders' 
Ins.  Co.,  4  Wyo.  472,  34  Pac.  1076,  both  arguendo. 
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Distinguished  in  Fox  v.  Hale  ft  Norcross  etc.  Min.  Co.,  5  Cal.  Unrep. 
999,  53  Pac.  40,  holding  unverified  statements  of  third  parties  should 
have  been  rejected;  Eaton  Chemical  Co.  v.  Doherty,  31  N.  D.  188,  153 
N.  W.  970,  holding  testimony  as  to  entries  in  books,  which  books  were 
not  offered  in  evidence,  was  incompetent. 

Overvaluation  in  fire  insurance.    Note,  35  Am.  Rep.  76. 

Use  of  memoranda  by  witness  to  refresh  his  memory.    Note,  08  Am. 
Dec  621. 

Admissibility  in  evidence  against  third  persons  of  books,  reports 
and  the  like,  other  than  books  of  account.    Note,  125  Am.  St.  Rep. 

OA4 

On* 

Admissibility  of  memorandum  as  evidence  of  past  recollection  of 
witness.    Note,  8  Ann.  Gas.  211. 

What  provable  by  books  of  account.    Note,  52  L.  R.  A.  722. 

Under  policy  which  requires  assured  to  produce  certified  copies  of  bills 
and  invoices,  originals  of  which  are  lost,  on  request  of  insurer,  insurers 
must  show  when  such  request  was  made  before  they  are  entitled  to  an  in- 
fraction that  no  right  of  recovery  exists  under  the  policy. 

Cited  in  Mispelhorn  v.  Farm.  Ins.  Co.,  53  Md.  483,  arguendo. 

Duty  of  insured  to  submit  to  examination  and  furnish  information. 
Note,  52  L.  R.  A.  427. 

Conditions  in  policy  as  to  keeping,  producing  and  preserving  books 
and  papers.    Note,  61  L.  R.  A.  706,  708. 

Whether  there  has  been  false  swearing  within  meaning  of  stipulation 
in  policy  providing  that  such  fraudulent  acts  shall  work  a  forfeiture  of  all 
claim  is  a  matter  for  determination  of  Jury. 

Approved  in  Western  Assur.  Co.  v.  Ray,  105  Ky.  530,  49  S.  W. 
328,  holding  overvaluation  to  work  forfeiture  must  be  known  to  be  false, 
and,  whether  thus  known,  question  for  jury;  Commercial  Ins.  Co.  v. 
Priedlander,  156  111.  599,  41  N.  E.  184,  Western  Assur.  Co.  v.  Ray,  105 
Ky.  523,  49  S.  W.  328,  whether  there  was  a  fraudulent  overvaluation  of 
goods  in  proofs  of  loss  is  a  question  for  jury ;  Carson  v.  Jersey  City  Ins. 
Co.,  43  N.  J.  L.  311,  39  Am.  Rep.  592,  arguendo;  Dogge  v.  Northwestern 
Ins.  Co.,  49  Wis.  504,  5  N.  W.  890,  holding  false  swearing  as  to  value 
of  property  assured,  when  not  knowingly  and  willfully  but  due  to  ignor- 
ance, will  not  avoid  policy ;  Erman  v.  Sun  Mutual  Ins.  Co.,  35  La.  Ann. 
1095,  and  Fowler  v.  Phoenix  Ins.  Co.,  35  Or.  559,  57  Pac.  423,  as  to  what 
false  swearing  will  avoid  a  policy  of  insurance. 

Effect  of  misrepresentation  in  proofs  of  loss  furnished  under  fire 
insurance  policy.    Note,  Ann.  Gas.  1916A,  453. 

Effect  of  false  swearing  in  proofs  of  loss.    Note,  32  L.  R.  A.  (N.  S.) 
456. 
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From  mere  fact  that  there  la  a  discrepancy  in  two  sworn  statements 
made  by  insurance  claimant  it  does  not  necessarily  follow  that  his  right  to 
Indemnity  is  lost  for  false  swearing. 

Approved  in  Schnlter  v.  Merchants'  Ins.  Co.,  62  Mo.  239,  following 
rule ;  Spring  Garden  Ins.  Co.  v.  Amusement  Syndicate  Co.,  178  Fed.  531, 
102  C.  C.  A.  29,  holding  that  in  statement  of  amount  of  loss  when  it 
was  an  honest  difference  of  opinion  as  to  whether  loss  was  total  or  par- 
tial policy  cannot  be  avoided  on  ground  of  false  swearing  or  misrepre- 
sentation. 

Admissibility  of  previous  statements  by  witness  out  of  court  con- 
sistent with  his  testimony.    Note,  41  L.  R.  A.  (N.  S.)  929. 

Miscellaneous.  Cited  in  Moore  v.  Virginia  Fire  Ins.  Co.,  28  Gratt. 
523,  26  Am.  Rep.  379. 

14  Wall.  383-402,  20  L.  Ed.  840,  FIRST  NATIONAL  BANK  OF  BETHEL 
T.  NATIONAL  PAHQT7IOQUE  BANK. 

National  banks  may  be  sued  in  any  State,  county  or  municipal  court  in 
the  county  or  city  where  located,  which  has  jurisdiction  in  similar  cases. 

Approved  in  Paul  v.  De  Graw,  3  Wash.  302,  28  Pac.  534,  holding  man- 
damus will  lie  in  State  court  to  compel  officers  of  national  bank  to  ex- 
hibit to  a  county  assessor  a  list  of  names  and  residences  of  all  share- 
holders in  bank;  First  National  Bank  of  Charlotte  v.  Morgan,  132  U.  S. 
145,  33  L.  Ed.  284,  10  Sup.  Ct.  39,  holding  the  exemption  from  suits  in 
State  courts  in  counties  other  than  county  of  residence  is  a  personal 
privilege,  which  may  be  waived. 

Jurisdiction  is  conferred  on  Federal,  Circuit,  District  and  territorial 
courts  over  all  suits  by  or  against  national  banking  associations  located 
within  their  respective  districts. 

Approved  in  Foss  v.  National  Bank  of  Denver,  1  McCrary,  476,  3  Fed. 
186,  and  National  Bank  of  St.  Louis  v.  Harrison,  3  McCrary,  165,  8  Fed. 
723,  holding  rule  will  be  observed  irrespective  of  subject  matter;  Gilbert 
v.  McNulta,  96  Fed.  85,  holding  receiver  of  national  bank  may  be  sued 
in  Federal  court  in  relation  to  contract  made  by  him  on  behalf  of  estate 
in  course  of  its  administration. 

National  bank  may  be  sued  in  State  court  notwithstanding  it  is  in 
hands  of  a  receiver  appointed  by  the  controller  of  the  treasury;  it  does  not 
thereby  lose  its  corporate  existence. 

Approved  in  Continental  Securities  Co.  v.  Interborough  Rapid  Transit 
Co.,  165  Fed.  965,  holding  that  by  appointment  of  receiver  of  corporation 
it  is  not  dissolved,  and,  as  legal  entity,  continues  to  exist ;  Anglo-Ameri- 
can Land,  M.  &  A.  Co.  v.  Cheshire  Prov.  Inst.,  124  Fed.  466,  holding 
vesting  of  corporations 's  property  in  trustee  not  prohibiting  Federal 
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court  from  rendering  judgment  against  corporation;  "Fidelity  Ins.  etc. 
Co.  v.  Norfolk  etc.  R.  Co.,  114  Fed.  391,  holding  railroad  company  liable 
to  suit  and  judgment  in  hands  of  receiver;  Speckert  v.  German  Nat. 
Bank,  98  Fed.  153,  38  C.  C.  A.  682,  holding  receiver  proper  but  unneces- 
sary party  without  better  right  to  remove  than  national*  bank  itself; 
Gerard  v.  Duncan,  84  Miss.  735,  66  L.  R.  A.  461,  36  South.  1035,  notes 
and  solvent  credits  of  insolvent  State  bank  passing  to  assignee  by  gen- 
eral assignment  before  February  1st  in  any  year  are  taxable  in  hands 
of  assignee;  Fish  v.  Olin,  76  Vt.  125,  56  Atl.  533,  receiver  of  national 
bank  may  sue  at  law  in  own  name  in  State  courts;  Muir  v.  Citizens' 
Nat.  Bank,  39  Wash.  58,  80  Pac.  1007,  where  national  bank  went  into 
voluntary  liquidation,  it  was  not  thereafter  required  to  register  subse- 
quent transfer  of  its  stock  and  to  issue  new  stock  to  transferee ;  dissent- 
ing opinion  in  Lafayette  Trust  Co.  v.  Beggs,  213  N.  Y.  296,  107  N.  E. 
649,  holding  under  Code  Civ.  Proc,  sec.  1251,  of  New  York  mak- 
ing docketed  judgments  a  lien,  judgment  against  bank  docketed  after 
superintendent  of  banking  took  possession  to  liquidate  is  subject  to  his 
equity  and  does  not  render  unmarketable  title  conveyed  by  him  to  pur- 
chaser from  him;  Calhoun  v.  Lanaux,  127  U.  S.  639,  32  L.  Ed.  299, 
8  Sup.  Ct.  1348,  as  authority  for  holding  a  company  may  be  sued  whose 
assets  have  been  placed  in  hands  of  receiver  in  ordinary  suit  in  chan- 
cery ;  Chemical  Bank  v.  Bailey,  12  Blatchf .  483,  Fed.  Cas.  2635,  following 
rule ;  Denton  v.  Baker,  79  Fed.  192, 193,  24  C.  C.  A.  476,  holding  receiver 
of  insolvent  national  bank  not  a  necessary  party  to  suit  to  enforce 
claim  against  bank;  Flint  Co.  v.  Stephens,  32  Mo.  App.  349,  holding 
State  court  had  jurisdiction  to  determine  and  segregate  a  trust  fund 
held  by  receiver  of  insolvent  national  bank ;  Jackson  v.  Mclnnis,  33  Or. 
531,  72  Am.  St.  Rep.  756,  43  L.  R.  A.  129,  54  Pac.  885,  as  authority 
for  holding  the  dissolution  of  a  corporation  does  not  release  it  from  its 
obligations;  Adams  v.  Daunis,  29  La.  Ann.  320,  arguendo. 

Distinguished  in  Wilder  v.  New  Orleans,  67  Fed.  569,  where  receiver 
has  been  appointed  to  receive  a  fund  in  hands  of  a  compulsory  trustee, 
the  latter  is  no  longer  subject  to  suits  in  regard  to  such  fund;  Speckart 
v.  German  Nat.  Bank,  85  Fed.  17,  where  suit  was  in  Federal  court 
instead  of  State;  Citizens'  Sav.  Bank  v.  Circuit  Judge,  98  Mich.  174, 
57  N.  W.  121,  where  State  banking  act  was  under  consideration. 

State  court's  jurisdiction  on  action  against  national  banks  to  re- 
cover excessive  interest.    Note,  28  Am.  Rep.  463. 

National  banking  associations  are  not  dissolved  by  the  men  default  in 
paying  its  circulating  notes,  and  the  appointment  of  a  receiver. 

Approved  in  Miller  v.  Le  Mars  Nat.  Bank,  116  Fed.  553,  remanding 
case  against  bank  and  receiver,  matters  arising  before  receiver 's  appoint- 
ment, bank  necessary  party,  not  joining;  M'Cartney  v.  Earle,  115  Fed. 
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465,  53  C.  C.  A.  392,  to  effect  that  transfer  to  receiver  same  as  transfer 
to  insolvent  bank;  Cogswell  v.  Second  National  Bank,  76  Conn.  259, 
56  Atl.  577,  appointment  of  temporary  receiver,  though  erroneous,  under 
U.  S.  Rev.  Stats.,  §  5242,  is  not  ground  for  reversal  where  appointment 
made  to  fill  vacancy  caused  by  death ;  Tecumseh  Nat.  Bank  v.  Chamber- 
lain Bkg.  House,  63  Neb.  169,  88  N.  W.  189,  holding  bank  examiner's 
representations  to  one  furnishing  securities  to  defaulting  officer  no  de- 
fense to  action  to  foreclose  lien  upon  securities;  Central  Nat.  Bank  of 
Baltimore  v.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  74,  26  L.  Ed.  702, 
holding  the  voluntary  liquidation  of  a  national  bank,  under  section  5220 
of  the  Revised 'Statutes,  does  not  dissolve  the  corporation;  to  same  effect 
in  Hutchinson  v.  Crutcher,  98  Tenn.  427,  37  L.  R.  A.  91,  39  S.  W.  727, 
Rosenblatt  v.  Johnston,  104  U.  S.  463,  and  Chemical  Bank  v.  Hartford 
Deposit  Co.,  161  U.  S.  8,  40  L.  Ed.  598,  16  Sup.  Ct.  442  (affirming  156 
HI.  528,  41  N.  E.  227),  its  corporate  capacity  continues  until  its  affairs 
are  finally  wound  up  and  assets  distributed;  Riddle  v.  First  Nat.  Bank, 
27  Fed.  506,  holding  statute  of  limitations  is  not  set  in  motion  against 
a  certificate  of  deposit  by  the  appointment  of  a  receiver  for  bank  which 
issued  it;  Swan  Land  Co.  v.  Frank,  39  Fed.  460,  and  Attorney  General 
v.  Superior  etc.  Ry.  Co.,  93  Wis.  612,  67  N.  W.  1140,  both  holding  cor- 
poration not  dissolved  by  mere  nonuser  of  franchise,  or  by  want  of 
assets ;  State  v.  Port  Royal  etc.  Ry.  Co.-,  84  Fed.  68,  and  Wallace  v.  Hood, 
89  Fed.  22,  the  appointment  of  a  receiver  merely  changes  the  manage- 
ment; United  States  v.  Jewett,  84  Fed.  143,  holding  although  a  bank 
had  decided  to  go  into  voluntary  liquidation,  and  had  appointed  an  agent 
for  this  purpose,  it  would  still  be  considered  as  a  legal  person,  capable 
of  acting  through  an  agent;  Ordway  v.  Cent.  Nat.  Bank,  47  Md.  239, 
holding  the  depositing  of  money  with  United  States  treasurer  to  redeem 
outstanding  notes,  coupled  with  a  suspension  of  active  operations,  did 
not  operate  as  a  dissolution  of  a  bank;  Scott  v.  Rainier  Power  Co.,  13 
Wash.  112,  42  Pac.  532,  in  discussion  as  to  general  effect  on  corporations 
of  appointment  of  receiver. 

Power  of  courts  to  decree  dissolution  of  corporation.    Note,  96  Am. 
Dec.  757. 

Insolvency  of  corporation  or  appointment  of  receiver  as  affecting 
right  to  sue.    Note,  50  L.  R.  A.  (N.  S.)  385. 

Proceedings  under  national  banking  act,  in  which  United  States  or  its 
officers  or  agents  are  parties,  are  to  be  conducted  by  district  attorney  under 
direction  of  solicitor  of  treasury. 

Approved  in  Gibson  v.  Peters,  35  Fed.  723,  holding  although  receiver 
of  bank  had  appointed  special  counsel  under  authority  of  controller  of 
treasury,  district  attorney  was  entitled  to  compensation. 
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Decision  of  receiver  of  national  bank,  upon  validity  of  claim  presented 
to  him  for  a  dividend,  is  not  final;  creditor  may  nave  validity  of  his  claim 
adjudicated  in  suit  in  proper  State  court. 

Approved  in  Montgomery  Bank  etc.  Co.  v.  Walker,  181  Ala.  379,  61 
South.  954,  holding  superintendent  of  banks  has  power  to  sue  in  name 
of  banks  to  avoid  fraudulent  transaction  made  by  its  officials  j  Denton 
v.  Baker,  79  Fed.  194,  24  C.  C.  A.  476,  holding  claim  against  insolvent 
bank  may  be  proved  either  before  receiver  or  in  competent  court;  to 
same  effect  is  Denton  v.  Merchants'  Nat.  Bank,  18  Wash.  390,  51  Pac. 
474,  holding  further  as  to  laches  which  will  bar  right  of  receiver  to 
have  judgment  recovered  against  bank,  set  aside  on  ground  of  mistake 
or  surprise ;  Chemical  Nat.  Bank  v.  World 's  Columbian  Exposition,  170 
HI.  89,  48  N.  E.  334,  holding  acceptance  of  dividends  on  claim  allowed 
by  controller  does  not  estop  claimant  from  suing  for  part  disallowed. 

Receiver  of  national  bank  may  bring  suits  for  bank  either  in  his  own 
name  or  in  name  of  association. 

Approved  in  Boyd  v.  Schneider,  124  Fed.  243,  245,  65  C.  C.  A.  209, 
denying  creditor's  right  to  maintain  suit  against  directors  of  insolvent 
national  bank  for  money  lost  through  negligence;  National  Bank  of  the 
Metropolis  v.  Kennedy,  17  Wall.  21,  21  L.  Ed.  555,  where  receiver  main- 
tained suit  in  his  own  name ;  Stanton  v.  Wilkeson,  8  Ben.  359,  Fed.  Cas. 
13,299,  and  Chicago  Fire-Proofing  Co.  v.  Park  Nat.  Bank,  145  111.  487, 
32  N.  E.  536,  both  following  rule;  Frelinghuysen  v.  Baldwin,  12  Fed. 
398,  holding  receiver  of  national  bank  may  sue  in  Federal  courts  without 
regard  to  locality  of  his  personal  citizenship;  Hendee  v.  Connecticut  etc. 
Ry.  Co.,  23  Blatchf.  455,  26  Fed.  678,  in  holding  receiver  merely  stands 
in  place  of  bank  in  matters  in  controversy;  dissenting  opinion  in  Jack- 
son v.  Fidelity  Co.,  75  Fed.  367,  21  C.  C.  A.  394,  arguendo. 

Power  of  State  to  tax  shares,  capital  stock,  real  estate  or  other 
property  of  national  banks.    Note,  96  Am.  Dec.  291. 

Miscellaneous.  Cited  in  Moss  v.  Goodhart,  47  Mont.  264,  131  Pac. 
1073,  holding  that  in  stockholder's  action  whenever  demand  to  bring 
action  is  necessary,  fact  that  it  was  made  and  refused  must  be  alleged; 
Eaton  v.  Pacific  Nat.  Bank,  144  Mass.  269,'l0  N.  E.  847;  Corn  Exchange 
Bank  v.  Mechanic's  Nat.  Bank,  89  N.  Y.  441;  Hade  v.  McVay,  31  Ohio 
St.  237. 

14  Wall.  402-405,  20  I*.  Ed.  867,  ODOWD  v.  RUSSELL. 

Notice  by  defendant  to  his  codef endants  of  intention  to  prosecute  writ 
of  error  is  equivalent  to  old  proceeding  of  summons  and  severance,  and  on 
their  refusal  to  join,  such  defendant  may  take  his  writ. 

Approved  in  Simpson  v.  Greeley,  20  Wall.  158,  22  L.  Ed.  339,  as 
exception  to  general  rule  that  all  parties  against  whom  joint  judgment 
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is  rendered  must  join  in  writ  of  error  or  appeal  to  make  same  effectual; 
to  same  effect,  Whitlock  v.  Willard,  18  Fla.  158. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
i  Supreme  Court  for  review.    Note,  66  L.  R.  A.  838,  845,  847,  855, 

859. 

To  operate  as  supersedeas  in  Supreme  Court  copy  of  writ  of  error  must 
be  filed  in  clerk's  office  within  ten  days*. 

Approved  in  Board  of  Commrs.  v.  Gorman,  19  Wall.  664,  22  L.  Ed. 
226,  after  expiration  of  ten  days  an  execution  may  issue;  Crowder  v. 
Morgan,  72  Ala.  540,  following  rule. 

■ 

It  appearing  from  record  that  writ  of  error  was  erroneously  dated  as 
though  issued  before  judgment,  the  error  was  considered  clerical  and  held 
not  to  vitiate  the  writ. 

Approved  in  Glenn  v.  Liggett,  135  U.  S.  542,  34  L.  Ed.  266, 10  Sup.  Ct. 
870,  following  rule ;  In  re  McCall,  145  Fed.  903,  76  C.  G.  A.  430,  apply- 
ing rule  where  order  overruling  application  for  rehearing  of  order  con- 
firming bankrupt 's  composition  was  entered  on  journal  for  October  10th, 
which  contained  filing  indorsement  of  same  date,  and  judge's  direction 
to  enter  order  was  dated  October  16th. 

Judgment  reversing  judgment  against  venduemaster  of  a  city,  holding 
him  not  entitled  to  an  exception  claimed,  and  affirming  judgment  against 
his  sureties,  held  final  and  appealable. 

Approved  in  International  Bank  v.  Jenkins,  104  111.  150,  in  discussion 
as  to  what  are  final  judgments. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
court.    Note,  62  L.  R.  A.  515. 

Discharge  of  surety  on  bond  by  discharge  of  principal  in  bank- 
ruptcy.   Note,  15  Ann.  Gas.  959. 

14  Wall.  406-418,  20  L.  Ed.  774,  THE  STEAMER  WEBB. 

An  engagement  to  tow  does  not  impose  either  an  obligation  to  insure, 
or  liability  of  common  carriers,  and  damages  sustained  by  tow  does  not 
raise  presumption  that  tug  was  at  fault. 

Approved  in  The  Coastwise,  233  Fed.  4,  holding  tug  liable  for  loss 
where  wind  was  fresh,  no  unusual  weather  conditions  existed,  and  there 
was  nothing  to  prevent  it  from  keeping  at  safe  distance  offshore  where 
barge  in  tow  stranded;  The  Kunkle  Bros.,  211  Fed.  543,  holding  injury 
to  steamer  by  striking  against  pierhead  while  being  towed  by  stern 
due  to  fault  of  its  mate  and  tug  not  responsible;  The  Nettie  Quill,  124 
Fed.  670,  holding  steamer  towing  barge  not  liable  for  accident  due  to 
unknown  obstruction;  The  Temple  Emery,  122  Fed.  182,  holding  cap- 
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sizing  of  combination  dredge  and  pile-priver  due  to  negligence  of  tug 
starting  with  unwieldy  tow;  In  re  Moran,  120  Fesd.  567,  holding  tug 
liable,  leaving  towed  dredge  and  going  to  and  remaining  at  point  forty 
miles  away;  The  Kalkaska,  107  Fed.  962,  47  C.  C.  A.  100,  holding 
evidence  shows  tug  in  fault,  tows  being  far  off  proper  course ;  The  Ravens- 
court,  103  Fed.  674,  holding  tug  with  double  tow  not  liable  for  damage 
done  to  one  by  bad  steering  of  other;  The  J.  P.  Donaldson,  167  U.  S. 
603,  42  L.  Ed.  294,  17  Sup.  Ct.  953,  holding  no  contribution  in  general 
average  can  be  had  against  a  tug  for  casting  off  her  tow,  with  intention 
and  effect  of  saving  herself;  The  Merrimac,  2  Sawy.  592,  Fed.  Cas.  9478, 
holding  tug  not  being  a  common  carrier  master  may  contract  for  more 
restricted  liability  than  law  imposes;  Bothwell  v.  Towing  Assn.,  3  Fed. 
Cas.  968,  Wilson  v.  Pilots'  Assn.,  55  Fed.  1002,  The  Henry  Buck,  38 
Fed.  612,  and  The  Lady  Wimett,  92  Fed.  400,  burden  of  showing  want 
of  skill  in  management  of  tug  is  on  party  alleging;  The  James  Jackson, 
9  Fed.  615,  Munks  v.  Jackson,  66  Fed.  572,  13  C.  C.  A.  641,  The  Fox, 
4  Woods,  200,  15  Fed.  640,  and  Pederson  v.  Spreckels  Co.,  81  Fed.  208, 
as  authority  for  holding  steamboat  engaged  in  towing  does  not  assume 
the  liability  of  common  carrier;  to  same  effect  in  The  D.  Newcomb, 
16  Fed.  278,  the  owners  of  tug  are  bailees  for  hire;  The  Argus,  31  Fed. 
483,  where  tug  was  held  not  liable  for  loss  of  a  tow,  it  not  being  shown 
the  tug  was  negligently  managed;  The  A.  R.  Robinson,  57  Fed.  667,* 
reaffirms  latter  part  of  rule;  dissenting  opinion  in  Humboldt  Co.  v. 
Christopherson,  73  Fed.  249,  46  L.  R.  A.  264,  19  C.  C.  A.  481,  majority 
holding  tug  negligent  and  liable  for  damages  to  tow. 

Contract  of  towage  requires  no  more  than  that  he  who  undertakes  to 
tow  shall  carry  out  his  undertaking  with  that  degree  of  caution  and  skill 
which  prudent  navigators  usually  employ,  but  the  result  may  be  a  safe 
criterion  to  judge  of  the  character  of  skill  observed. 

Approved  in  Sicula  Americana  Di  Navigazione  A  Vapore  v.  Dalzell, 
204  Fed.  699,  owner  of  tug  held  liable  where  injury  resulted  from  incor- 
rect orders  of  tug  captain ;  Consolidated  Coal  Co.  v.  Knickerbocker  Steam 
Towage  Co.,  200  Fed.  843,  844,  holding  that  as  towage  company  was  neg- 
ligent in  undertaking  towage  service  without  sufficient  knowledge  of  dam- 
ages attending  it,  it  was  liable;  The  Marie  Palmer,  191  Fed.  86,  holding 
standing  of  tow  on  well-known  shoal  showed  failure  to  exercise  proper 
skill  and  tug  was  liable ;  The  Leader,  181  Fed.  743,  holding  risk  from  low 
stage  of  water  in  river  was  assumed  by  libelant,  and  evidence  insuffi- 
cient to  show  negligence  which  rendered  steamer  in  tow  liable;  Societe 
Des  Voiliers  Francais  v.  Oregon  R.  &  Nav.  Co.,  178  Fed.  328,  holding 
tug  liable  for  injuries  to  bark  where  rudder  of  tug  was  lost  through 
master's  want  of  skill  and  bark  drifted  against  dredge;  The  £1  Rio,  162 
Fed.  568,  holding  tug  responsible  for  breaking  up  of  one  of  three  rafts 
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of  logs,  as  tow  was  not  properly  made  up,  and  line  was  too  long  for  safe 
towing;  The  Britannia,  148  Fed.  497,  holding  tug  towing  scows  at  fault 
where  its  only  hawser  parted  thrice  and  scows  lost;  The  Oceanica,  144 
Fed.  303,  where  steamer  towing  barge  broke  propeller  and  cast  barge 
loose,  so  that  it  drifted  against  pier,  barge  not  in  fault  for  not  dropping 
anchor  when  cast  adrift;  The  W.  G.  Mason,  142  Fed.  915,  74  C.  C.  A. 
83,  where  steamer  towed  by  two  tugs  promptly  obeyed  signals  of  leader, 
but  stranded  against  channel,  burden  of  disproving  negligence  is  on  tugs ; 
Burr  v.  Knickerbocker  Steam  Towage  Co.,  132  Fed.  249,  66  C.  C.  A.  654, 
where  vessel  being  towed  from  dock  up  channel  in  calm  weather  stranded 
after  going  few  lengths,  negligence  of  tug  presumed ;  The  W.  G.  Mason, 
131  Fed.  636,  applying,  rule  where  steamer  in  tow  of  tugs  promptly 
obeyed  signals  of  leader,  but  stranded  against  one  side  of  channel;  The 
Acme,  123  Fed.  817,  holding  tug  liable,  steering-gear  becoming  deranged, 
and  no  effort  made  to  discover  and  remedy  defect ;  The  Somers  N.  Smith, 
120  Fed.  571,  572,  holding  stranding  of  schooner  due  to  lack  of  accurate 
knowledge  on  part  of  master  of  tug;  Jacobsen  v.  Lewis  Klondyke  Expedi- 
tion Co.,  112  Fed.  77,  50  C.  C.  A.  121,  holding  steamer  liable  for  failing 
to  exercise  proper  care  and  skill  in  leaving  inside  passage  and  abandon- 
ing tow;  Williams  v.  Alaska  Commercial  Co.,  2  Alaska  64,  where  tow- 
«line  broke  outside  of  three-mile  limit  and  tow  left  to  its  fate,   and 
wrecked  on  shore,  where  decedent's  death  happened,  cause  of  action 
accrued  in  Alaska;  American  Towing  etc.  Co.  v.  Baker- Whiteley  Coal 
Co.,  117  Md.  675,  Ann.  Gas.  1914A,  46,  84  Atl.  185,  holding  plaintiff's 
right  to  recover  was  not  defeated  unless  tug  or  plaintiff  was  guilty  of 
negligence  in  failing  to  use  reasonable  care  and  skill  in  providing  hawser ; 
The  Burlington,  137  U.  S.  391,  34  L.  Ed.  733,  11  Sup.  Ct.  140,  The  E.  E. 
Simpson,  60  Fed.  453,  456,  9  C.  C.  A.  66,  and  The  Merrimac,  2  Sawy.  596, 
597,  Fed.  Cas.  9478,  facts  showing  unseamanlike  conduct  in  management 
of  tug,  she  was  held  liable  for  damages  to  tow ;  The  Tug  Adelia,  1  Hask. 
508,  Fed.  Cas.  79,  and  The  J.  L.  Hasbrouck,  14  Blatchf.  34,  Fed.  Cas. 
7326,  both  reaffirming  rule ;  The  Merrimac,  2  Sawy.  591,  Fed.  Cas.  9478, 
applying  latter  part  of  rule  in  case  where  question  was  whether  line  used 
for  towing  was  strong  enough  to  be  used  for  such  purpose;  The  E.  M. 
Norton,  15  Fed.  688,  applying  latter  part  of  rule  where  vessels  were 
towed  through  unusual  channel  and  were  lost;  The  M.  J.  Cummrngs,  18 
Fed.  184,  where  under  facts  it  was  held  negligence  in  master  of  tug:  to 
start  on  trip  with  tow;  The  Taurus,  91  Fed.  797,  holding  where  captain 
of  tug  permits  his  tow  to  collide  with  rocks  bordering  shore  in  place 
familiar  to  navigators,  the  burden  rests  on  him  to  give  exculpatory  rea- 
son for  occurrence;  Wilson  v.  Sibley,  36  Fed.  382,  arguendo;  Pederson 
v.  Spreckels  Co.,  87  Fed.  944,  945,  31  C.  C.  A.  308,  for  general  duty  and 
liability  of  tug. 
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Stipulators  on  bond  for  release  of  a  ship  are  not  liable  for  a  greater 
amount  than  Is  specified  in  the  bond;  and  on  appeal  decree  In  excess  of  that 
stun  was  modified  accordingly. 

Approved  in  The  Wanata,  95  U.  S.  605,  615,  24  L.  Ed.  462,  466,  and 
The  Sydney,  47  Fed.  262,  263,  in  case  stipulators  have  been  guilty  of 
default  or  contumacy,  they  may  be  held  for  costs  and  interest  in  nature 
of  damages;  United  States  v.  Ames,  99  U.  S.  36,  25  L.  Ed.  298,  holding" 
bond  given  in  admiralty  for  release  of  property  is,  in  subsequent  pro- 
ceedings, a  substitute  for  property ;  The  Oregon,  158  U.  S.  211,  39  L.  Ed. 
954,  15  Sup.  Ct.  814,  holding  stipulators,  in  absence  of  an  express  agree- 
ment, are  not  responsible  to  interveners  in  suit,  intervening  after  bond 
is  given  and  ship  released;  The  Doris  Eckhoff,  30  Fed.  141,  Mitchell  v. 
Chambers,  43  Mich.  158,  5  N.  W.  63,  and  The  Vanderkerchen,  87  Fed. 
765,  stipulaion  for  release  of  vessel  stands  in  place  of  res;  Munks'v. 
Jackson,  66  Fed.  574,  13  C.  C.  A.  641,  fact  that  decree  against  stipula- 
tors is  for  greater  sum  than  is  named  in  bond  does  not  affect  court's 
jurisdiction,  it  is  nullity  as  to  excess ;  Braithwaite  v.  Jordan,  5  N.  D.  207, 
212,  31  L.  R.  A.  244,  246,  65  N.  W.  704,  705,  arguendo. 

Penalty  as  limit  of  liability  on  statutory  bond.    Note,  55  L.  R.  A. 
395. 

14  Wall.  419-433,  20  L.  Ed.  748,  SMITH  T.  MASON. 

Courts  may  exercise  many  of  the  powers  conferred  by  the  act  of  1867 
In  a  summary  manner,  as  well  in  vacation  as  in  term  time. 

Cited  in  Gifford  v.  Helms,  98  U.  S.  249,  25  L.  Ed.  68,  arguendo. 

Clause  in  first  section  of  Bankruptcy  Act  of  1867,  providing  powers 
conferred  on  District  Court  may  be  exercised  as  well  in  vacation  as  in  term 
time,  does  not  apply  to  suits  at  law  or  in  equity,  by  or  against  assignee, 
relating  to  property  or  rights  of  property  of  bankrupt,  transferable  to  or 
vested  in  such  assignee. 

Approved  in  In  re  Hammond,  98  Fed.  847,  upholding  bankruptcy 
court's  jurisdiction  of  proceeding  by  trustee  to  recover  property  held  by 
attaching  creditor;  Sherman  v.  Bingham,  3  Cliff.  557,  Fed.  Cas.  12,762, 
and  Smith  v.  Crawford,  6  Ben.  502,  Fed.  Cas.  13,030,  both  arguendo; 
Jobbins  v.  Montague,  5  Ben.  426,  Fed.  Cas.  7329,  as  authority  for  hold- 
ing first  section  in  bankruptcy  act  must  be  considered  in  connection 
with  all  other  sections. 

Controversies,  to  be  cognizable  in  District  or  Circuit  Courts,  under 
third  clause  of  second  section  of  bankruptcy  act  of  1867,  must  relate  to 
some  property  or  rights  of  property  of  bankrupt  transferable  to,  or  vested 
in,  assignee;  and  suit  must  be  in  name  of  assignee  against  party  claiming 
adverse  interest,  or  vice  versa. 

VII— 51 
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Approved  in  In  re  Kenney,  97  Fed.  558,  denying  bill  to  restrain  sheriff 
from  paying  proceeds  of  execution  levied  within  four  months  prior  to 
bankruptcy;  Glenny  v.  Langdon,  98  U.  S.  23,  25  L.  Ed.  44,  holding  credi- 
tors can  recover  assets  of  bankrupt  fraudulently  transferred,  only 
through  instrumentality  of  assignee ;  Johnson  v.  Price,  13  Fed.  Cas.  793, 
Circuit  Court  is  without  jurisdiction  of  bill  filed  by  creditors  before 
appointment  of  assignee,  to  restrain  mortgagee  in  possession  from  dis- 
posing of  goods  of  alleged  bankrupt;  Olney  v.  Tanner,  10  Fed.  103,  suit 
against  assignee  in  bankruptcy  to  assert  a  claim  of  superior  title  to  prop- 
erty fraudulently  assigned  before  proceedings  in  bankruptcy;  dissenting 
opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  372,  373,  25 
L.  Ed.  203,  arguendo;  Mason  v.  Hartford  etc.  Ry.  Co.,  19  Fed.  55,  as 
authority  for  holding  jurisdiction  of  Circuit  Court  is  concurrent  with 
that  of  District  Court  in  such  matters ;  Mitchell  v.  M'Clure,  91  Fed.  622, 
construing  bankruptcy  act  of  1898. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (N.  S.)  1235. 

Where  assignee  desires  to  obtain  property  of  bankrupt,  which  a  trans- 
feree of  bankrupt's  firm  claims  adversely,  the  proceedings  should  not  be 
summary,  under  first  section  of  Bankruptcy  Act  of  1807,  but  plenary  under 
second  clause  of  third  section. 

Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S.  289, 
49  L.  Ed.  1054,  25  Sup.  Ct.  693,  no  appeal  lies  from  decree  of  bankruptcy 
court  in  proceeding  begun  by  receiver's  petition  for  directions  respect- 
ing sale  by  which  question  of  his  possession  decided,  sale  decreed  and 
rights  of  adverse  claimants  determined;  Louisville  Trust  Co.  v.  Comin- 
gor,  184  U.  S.  25,  46  L.  Ed.  416,  22  Sup.  Ct.  296,  denying  referee  in  bank- 
ruptcy right  to  summarily  proceed  against  assignee  and  compel  payment 
of  sums^claimed  adversely  at  time  petition  filed ;  Bardes  v.  Hawarden  Bank, 
178  U.  S.  532,  44  L.  Ed.  1180,  20  Sup.  Ct.  1003,  holding  District  Court, 
with  consent  of  defendant,  may  entertain  jurisdiction  of  trustee's  suit 
to  set  aside  fraudulent  transfers  made  before  bankruptcy  proceedings; 
Shea  v.  Lewis,  206  Fed.  882,  124  C.  C.  A.  537,  holding  where  bankrupt's 
wife  was  in  possession  of  property,  claimed  to  be  conveyed  to  her  before 
being  subject  to  liens,  her  claim  could  not  be  determined  without  her  con- 
sent, except  in  plenary  suit ;  In  re  Blum,  202  Fed.  886,  121  C.  C.  A.  241, 
holding  where  wife  of  bankrupt  claimed  money  as  repaid  her  on  chattel 
mortgage  and  denied  referee's  jurisdiction  to  determine  claim,  she  was 
entitled  to  have  it  adjudicated  in  plenary  suit;  First  Nat.  Bk.  v.  Hop- 
kins, 199  Fed.  876,  118  C.  C.  A.  321,  holding  where  there  was  nothing  to 
show  but  what  bankrupt's  deposits  were  ordinary  deposits  and  bank  held 
notes  amounting  to  more  than  deposits,  matter  of  its  claim  was  for 


803  SMITH  v.  MASON.  14  Wall.  419-433 

plenary  litigation  and  not  summary  between  it  and  trustee;  In  re  Rath- 
man,  183  Fed.  920,  924, 106  C.  C.  A.  263,  holding  where  receiver  had  sole 
property  of  bankrupt  under  foreclosure  proceedings,  bankruptcy  court 
had  no  jurisdiction  to  determine  in  summary  proceedings  merits  of  claim 
under  mortgage,  decree  and  sale;  The  James  McCaulley,  181  Fed.  936, 
105  C.  C.  A.  186,  holding  where  vessel  is  released  on  stipulation  for  value, 
decree  cannot  be  entered  for  greater  sum  than  named  in  stipulation; 
In  re  Michie,  116  Fed.  753,  holding  bankruptcy  court  without  jurisdic- 
tion over  controversy  between  trustee  and  one  to  whom  bankrupt  con- 
veyed property;  In  re  Klein,  116  Fed.  525,  holding  general  assignee's 
accounts  as  to  disbursements  before  filing  petition  against  assignor  can- 
not be  summarily  settled  by  bankruptcy  court;  In  re  Stftuer,  104  Fed. 
978,  holding  objections  to  jurisdiction  waived,  defendant  having  full 
opportunity  to  protect  rights  as  in  plenary  suit  and  not  objecting;  In  re 
Baudouine,  101  Fed.  577,  41  C.  C.  A.  318,  holding  stranger  claiming  title 
to  bankrupt's  property  adverse  to  trustee,  entitled  to  be  heard  in  plenary 
suit;  In  re  Cohn,  98  Fed.  75,  holding  rights  of  third  persons  in  actual 
possession  of  property  can  only  be  determined  in  plenary  suit;  Murray 
v.  Beal,  97  Fed.  570,  sustaining  demurrer  to  jurisdiction,  petition  failing 
to  show  action  originally  vesting  in  trustee  and  not  in  bankrupt;  In  re 
Gibson,  22  Okl.  871,  98  Pac.  925,  holding  where  person,  not  party  to  pro- 
ceedings, is  ruled  by  referee  to  turn  over  property  to  bankrupt's  trustee, 
and  he  claimed  that  he  had  no  property  of  bankrupt,  referee  cannot  pro- 
ceed summarily ;  Marshall  v.  Knox,  16  Wall.  556,  21  L.  Ed.  484,  holding 
similarly,  where  controversy  was  as  to  right  of  possession  of  bankrupt's 
property,  seized,  before  any  act  of  bankruptcy,  as  a  pledge  for  payment 
of  rent  due ;  Wood  etc.  R.  Co.  v.  Brooke,  2  Sawy.  583,  Fed.  Cas.  17,980, 
holding  court  cannot  deprive  assignee  of  possession  of  bankrupt's  prop- 
erty without  an  action  and  trial  by  jury,  unless  parties  consent  to  trial 
by  court;  Shainwald  v.  Lewis,  6  Sawy.  591,  5  Fed.  515,  following  rule; 
Ferguson  v.  Peckham,  8  Fed.  Cas.  1153,  whether  an  adverse  claimant 
may  not  proceed  against  an  assignee  by  petition,  quaere;  In  re  Marter, 
16  Fed.  Cas.  859,  holding  District  Court  without  power  to  determine 
validity  of  assignee's  title  by  summary  proceedings;  Rogers  v.  Winsor, 
20  Fed.  Cas.  1133,  and  In  re  Abraham,  93  Fed.  776,  35  C.  C.  A.  592, 
where  assignee  in  bankruptcy  sought  to  recover  books  of  account  trans- 
ferred to  assignee  of  bankrupt's  own  selection;  Bowen  v.  Christian,  16 
Fed-  731,  holding  receiver  appointed  to  wind  up  partnership  affairs,  who 
seeks  to  set  aside  a  mortgage  given  by  one  of  partners,  on  ground  of 
fraud,  must  proceed  by  original  bill;  In  re  Herdic,  40  Fed.  361,  holding 
title  of  administrator  of  bankrupt,  who  was  not  a  party  to  bankruptcy 
proceedings,  cannot  be  adjudicated  by  bankruptcy  court  on  rule  to  show 
eause ;  In  re  Brodbine,  93  Fed.  644,  holding  District  Court  had  no  juris- 
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diction  to  proceed  summarily  at  suit  of  trustee  in  bankruptcy,  to  deter- 
mine validity  of  claim  of  bankrupt  and  another  party  to  a  license ;  Smith 
v.  Sullivan,  71  Me.  156,  and  Taylor  v.  Taylor,  74  Me.  587,  where  State 
insolvency  law  was  under  consideration;  Marsh  v.  Armstrong,  20  Minn. 
86,  18  Ahl  Rep.  359,  and  Doyle  v.  Sharpe,  74  N.  Y.  159,  holding  actions 
involving  interests  of  parties  other  than  bankrupt,  his  assignee  and  credi- 
tors, can  only  be  determined  by  actions  which  are  separate  from  pro- 
ceedings in  bankruptcy;  Goodall  v.  Tuttle,  3  Biss.  230,  Fed.  Cas.  5533, 
In  re  Litchfield,  13  Fed.  866,  and  Ex  parte  Hollis,  59  Cal.  415,  all 
arguendo. 

Qualified  in  In  re  Campbell,  3  Hughes,  288,  Fed.  Cas.  2348,  holding 
transferee  may  waive  right  to  plenary  proceedings. 

Distinguished  in  In  re  Tune,  115  Fed.  914,  holding  bankruptcy  court 
may  inquire  summarily  into  adverse  claim  of  stranger;  O'Brien  v.  Weld, 
92  U.  S.  83,  23  L.  Ed.  677,  where  transferee,  or  in  this  case  plaintiff, 
in  execution  proceedings,  takes  matter  into  bankruptcy  court  and  obtains 
orders  and  rules  relating  thereto,  he  is  bound  thereby;  In  re  Pierce,  7 
Biss.  427,  Fed.  Cas.  11,139,  holding  gift  of  personal  property  by  insolvent 
husband  to  wife,  without  visible  change  of  possession,  does  not  constitute 
such  an  adverse  interest  in  wife  as  to  compel  institution  of  separate  pro- 
ceedings; In  re  Ulrich,  6  Ben.  492,  Fed.  Cas.  14,328,  where  summary 
proceedings  were  had  before  the  appointment  of  an  assignee ;  In  re  Sims, 
22  Fed.  Cas.  181,  holding  assignee  may  petition  summarily  to  set  aside 
mortgage  given  after  commencement  of  proceedings  in  bankruptcy ;  In  re 
Baudouine,  96  Fed.  540. 

Strangers  to  bankruptcy  proceedings,  not  served  with  process,  who 
nave  not  voluntarily  appeared,  cannot  be  compelled  to  come  into  court 
under  petition  for  rule  to  show  cause. 

Approved  in  Marshall  v.  Knox,  16  Wall.  557,  21  L.  Ed.  484,  and  Har- 
manson  v.  Bain,  1  Hughes,  201,  Fed.  Cas.  6072,  both  following  rule; 
Bradley  v.  Healey,  1  Holmes,  452,  Fed.  Cas.  1781,  holding  court  has  no 
jurisdiction  to  entertain  summary  petition  against  assignees  of  bank- 
rupt for  sale  of  property  never  in  possession  of  assignees,  but  in  posses- 
sion of  parties  claiming  title,  and  not  parties  to  petition;  In  re  Litch- 
field, 13  Fed.  869,  following  rule. 

Explained  in  In  re  Anderson,  23  Fed.  498, 501,  where  strangers  came  in 
voluntarily. 

Power  to  revise  bankruptcy  cases  arising  in  District  Courts,  except 
when  special  provision  Is  otherwise  made,  is  conferred  upon  Circuit  Courts. 
Approved  in  In  re  Kirk's  Petition,  3  Mackey  (D.  C),  118,  refusing  to 
review  appealable  order  in  bankruptcy  passed  by  special  term. 

Bankruptcy,  effect  on  proceedings  in  State  court.    Note,  17 
Sep.  207. 
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Miscellaneous.  Cited  in  Coit  v.  Robinson,  19  Wall.  286,  22  L.  Ed.  155, 
Graham  v.  Boston  etc.,  14  Fed.  761,  and  Stickney  v.  Wilt,  23  Wall.  160, 
23  L.  Ed.  53,  not  in  point ;  Eyster  v.  Gaff,  91  U.  S.  526,  23  L.  Ed.  405, 
without  being  cited  for  any  particular  point;  Goodrich  v.  Wilson,  119 
Mass.  434,  and  Francisco  v.  Shelton,  85  Va.  788,  8  S.  E.  794,  both  holding 
jurisdiction,  conferred  on  Federal  courts  in  bankruptcy  matters,  does  not 
exclude  concurrent  jurisdiction  in  State  courts;  Minot  v.  Tappan,  127 
Mass.  339,  not  in  point;  Bromley  v.  Goodrich,  40  Wis.  137,  22  Am.  Rep. 
688,  incidentally.  * 

14  Wall.  434-441,  20  L.  Ed.  868,  MOWBT  v.  WHITNEY. 

Suits  to  set  aside,  annul,  or  declare  void  a  patent,  must  be  brought  in 
the  name  of  the  government,  or  by  authority  of  attorney  general,  by  bill  in 
chancery,  which  is  substituted  for  the  scire  facias,  the  ancient  mode  of 
annulling  the  king's  patent. 

Approved  in  Briggs  v.  United  Shoe  Mach.  Co.,  239  U.  8.  50,  80  L.  Ed. 
139,  36  Sup.  Ct.  7,  refusing  to  annul  patent  for  fraud  in  action  for 
royalties ;  Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227  Fed.  991, 
both  holding  that  patent  cannot  be  collaterally  attached  in  infringement 
suit ;  United  States  v.  Wesely,  189  Fed.  279,  United  States  may  bring 
action  to  cancel  land  patent  erroneously  issued  through  clerical  error  of 
land  officers;  Western  Glass  Co.  v.  Schmertz  Wire-Glass  Co.,  185  Fed. 
791,  109  C.  C.  A.  1,  and  Allen  v.  Consolidated  Fruit  Jar  Co.,  145  Fed. 
949,  denying  jurisdiction  over  suit  for  accounting  for  profits,  damages, 
or  royalties  based  on  contract  granting  license  under  patent,  or  for 
cancellation  of  patent ;  Eastern  etc.  Bag  Co.  v.  Continental  etc.  Bag  Co., 
142  Fed.  511,  alleged  infringer  cannot  collaterally  attack  patent  on 
ground  that  patentee's  solicitor  contributed  substantial  part  of  invention 
and  embodied  it  in  application  after  patentee  had  made  oath  to  same; 
Calculagraph  Co.  v.  Wilson,  132  Fed.  21,  validity  of  patent  regular  on 
its  face  cannot  be  collaterally  attacked  on  ground  that  final  fee  was  not 
paid  within  six  months  required  by  statute ;  United  States  v.  San  Jacinto 
Tin  Co.,  125  U.  S.  281,  31  L.  Ed.  750,  8  Sup.  Ct.  855,  holding  suit  may 
be  brought  by  United  States  in  any  court  of  competent  jurisdiction,  to 
cancel  a  patent  for  land  obtained  by  fraud  or  mistake ;  United  States  v. 
American  Bell  Tel.  Co.,  128  U.  S.  368,  32  L.  Ed.  462,  9  Sup.  Ct.  97  (re- 
versing 32  Fed.  604,  606,  607),  following  rule;  Celluloid  Mfg.  Co.  v. 
Goodyear  Dental  Vulcanite  Co.,  13  Blatchf .  384,  Fed.  Cas.  2543,  suit  to 
have  patent  adjudged  void  can  only  be  sustained  by  the  attorney  general 
in  behalf  of  the  government ;  United  States  v.  Gunning,  21  Blatchf.  518, 
18  Fed.  512,  holding  United  States  may  file  bill  in  Circuit  Court  to  repeal 
letters  patent  granted  for  an  invention  alleged  to  have  been  obtained 
by  fraud,  although  there  is  no  statute  authorizing  such  suit;  Birdsall  v. 
McDonald,  3  Fed.  Ca&.  444,  applying  principle  to  reissued  patent ;  North- 
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ern  Pac.  Ry.  Co.  v.  Cannon,  64  Fed.  259,  4  C.  C.  A.  303,  holding  company 
cannot  maintain  suit  in  equity  to  quiet  its  title  to  lands  within  limits  of 
its  grant,  when  patents  have  been  issued  to  individuals  for  same  before 
line  of  road  was  fixed;  Scott  v.  Lockey  Inv.  Co.,  60  Fed.  37,  and  Meyen- 
dorf  v.  Frohner,  3  Mont.  321,  both  holding  government  alone  can  com- 
plain of  fraud  practiced  on  it  in  procuring  patent  to  land ;  United  States 
v.  San  Pedro  &  Canon  del  Agua  Co.,  4  N.  M.  308,  17  Pac.  420,  holding 
suit  brought  for  cancellation  of  land  patent,  properly  brought  in  name  of 
attorney  general;  dissenting  opinion  in  Mahn  v.  Harwood,  112  U.  S. 
365,  368,  28  L.  Ed  669,  670,  6  Sup.  Ct.  451, 453,  majority  holding  suit  may 
be  maintained  between  patentee  anfl  alleged  infringer  to  determine 
whether  patent  is  valid,  where  it  is  alleged  patentee  has  been  guilty  of 
laches  in  obtaining  a  reissue ;  New  York  etc.  Coffee  Polishing  Co.  v.  New 
York  etc.  Coffee  Polishing  Co.,  20  Blatchf .  177,  9  Fed.  581,  and  Consoli- 
dated Electric  Light  Co.  v.  Edison  Electric  Light  Co.,  23  Blatchf.  413,  25 
Fed.  720,  arguendo;  Attorney  General  v.  Rumford  Chemical  Works,  32 
Fed.  620,  621,  622,  holding  attorney  general  has  no  power  to  maintain  in 
his  own  name  a  bill  to  repeal  letters  patent  for  an  invention. 

Distinguished  in  State  v.  Millis,  61  Or.  254, 119  Pac.  766,  holding  action 
in  nature  of  quo  warranto  should,  under  provisions  of  law  of  Oregon,  be 
brought  by  district  attorney  instead  of  attorney  general;  Northern  Pac. 
Co.  v.  Cannon,  46  Fed.  231,  where  question  was  as  to  right  of  railroad 
company  to  maintain  ejectment  for  lands  granted  to  it,  but  also  claimed 
by  others,  under  grant  from  government. 

Scire  facias.    Note.  122  Am,  St.  Rep.  79. 

Where  two  patents  have'  been  granted  for  same  thing  to  different  indi- 
viduals, or  a  claim  has  been  rejected  because  invention  was  covered  by 
patent  already  Issued,  parties  interested  may  try  their  conflicting  claims  by 
bringing  suit  in  chancery. 

Approved  in  Coffield  Motor  Washer  Co.  v.  A.  D.  Howe  Co.,  172  Fed. 
671,  holding  Coffield  reissue  patent  12,719,  for  water  motor  valid  and 
infringed;  Boston  etc.  Power  Co.  v.  Eureka  Patents  Co.,  139  Fed.  31, 
where  identity  of  patent  claims  not  shown,  court  cannot  declare  later 
patent  invalid  for  want  of  patentability;  Foster  v.  Lindsay,  3  Dill.  128, 
129,  Fed.  Cas.  4976,  and  Foster  v.  Lindsay,  9  Fed.  Cas.  557,  both  con- 
struing section  4918,  Revised  Statutes,  and  holding  in  such  cases  as 
above,  the  United  States  Circuit  Court  has  power  to  adjudge  either  of 
interfering  patents  void  in  whole  or  in  part ;  to  same  effect  is  Lockwood 
v.  Clcaveland,  6  Fed.  726. 

Distinguished  in  Pentlarge  v.  New  York  Bung  Co.,  20  Fed.  314,  where 
claims  were  held  to  be  not  conflicting;  Nathan  Mfg.  Co.  v.  Craig,  49 
Fed.  370,  where  answer  to  complaint  denied  interference,  and  it  ap- 
peared claims  of  respective  patents  did  not  cover  the  same  invention. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  R.  0.  8. 
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Miscellaneous.  Cited  in  Elizabeth  v.  Nicholson  Pavement  Co.,  97  U.  S. 
138,  24  L.  Ed.  1006;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  202, 
26  L.  Ed.  980;  Lockwood  v.  Cleveland,  20  Fed.  165;  Railway  etc.  Mfg. 
Co.  v.  Hudson  Co.,  23  Fed.  595;  United  States  v.  Frazer,  22  Fed.  109; 
Knapp  v.  Thomas,  39  Ohio  St.  386,  48  Am.  Rep.  467. 

14  Wall  442-452,  20  I*  Ed.  867,  8CHUYU5XLL  6  DAUPHIN  IMPROVE- 
MENT ETC.  CO.  v.  MTJNSON. 

Under  Pennsylvania  law,  no  title  can  exist  under  a  second  survey,  un- 
less such  survey  has  been  ordered  by  board  of  property. 

Approved  in  Fritz  v.  Brandon,  78  Pa.  St.  356,  a  case  relating  to  titles 
in  Pennsylvania. 

Before  submitting  a  cause  to  jury,  court  must  determine  whether  there 
Is  any  evidence  upon  which  jury  can  properly  proceed  to  find  verdict  for 
party  producing  it,  upon  whom  onus  of  proof  is  imposed. 

Approved  in  Societe  Anonyme  Des  Sucreries  de  St  Jean  v.  United 
States,  226  U.  S.  600,  57  L.  Ed.  376,  33  Sup.  Ct.  113,  following  rule; 
Hepner  v.  United  States,  213  U.  S.  113,  114,  27  L.  B.  A.  (N.  S.)  739,  58 
L.  Ed.  724,  725,  29  Sup.  Ct.  474,  holding  trial  court  may  direct  verdict 
in  favor  of  government  in  action  to  recover  penalty  where  it  appears  by 
undisputed  testimony  that  defendant  committed  offense  charged;  Dis- 
trict of  Columbia  v.  Moulton,  182  U.  S.  582,  45  L.  Ed.  1241,  21  Sup.  Ct. 
842,  holding  court  erred,  refusing  to  instruct  jury  to  find  for  defendant ; 
Smith-Booth-Usher  Co.  v.  Detroit  Copper  Min.  Co.,  220  Fed.  602,  holding 
if  facts  are  disputed,  or  if  there  is  substantial  evidence  both  ways,  even 
if  there  be  preponderance  of  evidence,  one  way,  it  is  for  jury  to  de- 
termine ;  Haskell  v.  Columbus  Saving  etc.  Co.,  207  Fed.  327, 125  C.  C.  A. 
72,  holding  where  evidence  in  favor  of  plaintiff  was  so  conclusive  that 
court  would  be  compelled  to  set  aside  verdict  for  defendant,  court  should 
direct  verdict  for  plaintiff;  Hart  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  187, 
116  C.  C.  A.  12,  holding  where  negligence  of  plaintiff's  intestate  was  fatal 
to  plaintiff's  right  of  recovery,  however  negligent  defendant  may  have 
been,  there  was  no  error  in  judge  instructing  verdict  for  defendant; 
Norfolk  &  W.  Ry.  Co.  v.  Gardner,  162  Fed.  116,  89  C.  C.  A.  114,  direc- 
tion of  verdict  is  discretionary  with  trial  judge;  Russell  v.  Oregon  etc. 
R.  Co.,  155  Fed.  26,  83  C.  C.  A.  618,  holding  where  bridge  foreman  went 
on  track  at  night  without  light  and  was  killed  in  collision  he  was  guilty 
of  contributory  negligence,  and  court  was  right  in  directing  verdict; 
Swift  v.  Johnson,  138  Fed.  875,  1  L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619, 
where  father  willfully  abandoned  family,  evidence  that  prior  to  death, 
son  said  that  if  father  were  in  need  he  would  give  him  something,  does 
not  warrant  recovery  of  more  than  nominal  damages  for  wrongful  death 
of  son;  Minahan  v.  Grand  Trunk  etc.  Ry.  Co.,  138  Fed.  45,  70  C.  C.  A. 
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463,  holding  evidence  in  action  for  injuries  to  passenger  by  derailment 
of  car  as  it  passed  over  defective  switch  presented  question  for  jury; 
Chicago  etc.  Ry.  Co.  v.  Andrews,  130  Fed.  74,  64  C.  C.  A.  399,  applying 
rule  in  action  for  injuries  at  railroad  crossing  where  plaintiff's  evidence 
showed  culpable  negligence;  Judd  v.  New  York  etc.  S.  S.  Co.,  117  Fed. 
211,  54  C.  C.  A.  238,  holding  upon  evidence  question  as  to  whether  de- 
fendant used  proper  care  in  protecting  plaintiff's  goods  one  for  jury; 
Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  51  C.  C.  A.  67,  holding  direc- 
tion of  verdict  for  plaintiff  proper,  boys  injured  by  turntable ;  Hodges  v. 
Kimball,  104  Fed.  750,  44  C.  C.  A.  193,  holding  jury  rightly  instructed 
brakeman's  death  due  to  violation  of  company's  rules  requiring  coupling 
done  with  stick;  Chicago  etc.  Ry.  Co.  v.  Driggers,  1  Ind.  Ter.  421,  46 
S.  W.  127,  applying  rule  where  plaintiff  was  injured  in  empty  refrigerator 
car  jumping  track  where  there  was  no  evidence  that  defendant  was  negli- 
gent in  using  such  car ;  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  62,  35 
S.  W.  252,  holding  where  there  was  discrepancy  in  evidence  it  was  not 
error  to  refuse  to  instruct  jury  to  return  verdict  for  defendant;  John- 
son v.  New  York  etc.  R.  R.  Co.,  173  N.  Y.  83,  65  N.  E.  647,  reversing  judg- 
ment, where  total  absence  of  evidence  showing  defendant's  servants 
kicked  plaintiff,  stealing  ride,  off  train;  Metropolitan  Ry.  Co.  v.  Fon- 
ville,  19  Okl.  294,  9  Pac.  906,  holding  where  driver  suddenly  turns  his 
team  across  track  without  looking  or  listening  he  is  guilty  of  contributory 
negligence  and  court  should  direct  verdict;  Gunn  v.  Union  R.  R.  Co., 
27  R.  I.  327,  2  L.  R.  A.  (N.  S.)  1362,  62  Atl.  121,  upholding  Gen.  Laws 
1896,  c.  251,  §  11,  authorizing  Supreme  Court  to  direct  judgment  without 
further  trial  by  jury ;  White  v.  L.  Hoster  Brewing  Co.,  51  W.  Va.  262,  41 
S.  E.  181,  holding  court  properly  directed  verdict  for  defendant  where 
evidence  clearly  established  note  paid ;  Keltcrman  v.  Dry  Fork  R.  R.  Co., 
48  W.  Va.  612,  617,  37  S.  E.  686,  688,  affirming  judgment,  lower  court 
directing  verdict  for  defendant  in  action  to  recover  for  death  caused  by 
collision  with  handcar;  dissenting  opinion  in  Hobson  v.  New  Mexico  etc. 
R.  R.  Co.,  2  Ariz.  192, 11  Pac.  555,  majority  holding  teamster  hauling  ties 
for  railroad  construction  not  fellow-servant  of  engine  driver  of  dinner 
train,  but  must  show  no  contributory  negligence;  dissenting  opinion  in 
Wells  Fargo,  &  Co.'s  Express  v.  Walker,  9  N.  M.  202,  50  Pac.  924,  court 
holding  master's  finding  of  fact,  sustained  by  evidence,  conclusive; 
Pleasants  v.  Fant,  22  Wall.  120,  22  L.  Ed.  782,  where  instruction  of  court 
to  find  for  defendant,  under  evidence  introduced,  was  held  right,  although 
there  was  some  evidence  to  sustain  plaintiff's  case;  to  same  effect  are 
Commissioners  of  Marion  County  v.  Clarjt,  94  U.  S.  284,  24  L.  Ed.  62; 
Herbert  v.  Butler,  97  U.  S.  320,  24  L.  Ed.  958,  Bowditch  v.  Boston,  101 
U.  S.  18,  25  L.  Ed.  981  (affirming  4  Cliff.  339,  Fed.  Cas.  1719),  Howard 
v.  Milwaukee  etc.  Ry.  Co.,  101  U.  S.  844,  25  L.  Ed.  1083,  and  Schoneld  v. 
Chicago  etc.  Ry.  Co.,  114  U.  S.  619,  29  L.  Ed.  225,  5  Sup.  Ct.  1127  (affirm. 
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ing  8  Fed.  488) ;  dissenting  opinion  in  Patton  v.  Southern  Ry.  Co.,  82 
Fed.  986,  27  C.  C.  A.  287,  and  Ferguson  v.  Arthur,  117  U.  S.  490,  29  L. 
Ed.  982,  6  Sup.  Ct.  866 ;  N orris  v.  M'Canna,  29  Fed.  762,  holding,  where 
testimony  tending  to  show  partnership  is  such  that  if  jury  found  there- 
from partnership  existed,  such  finding  would  be  set  aside,  testimony 
should  not  be  submitted  to  jury ;  Horn  v.  Baltimore  etc.  Ry.  Co.,  54  Fed. 
304,  4  C.  C.  A.  346,  holding  instruction  to  find  for  defendant  is  correct, 
where  action  is  for  death  for  wrongful  act,  and  only  legal  inference  that 
can  be  drawn  from  evidence  is  that  deceased  was  guilty  of  contributory 
negligence;  Sullivan  v.  Colby,  71  Fed.  466,  18  C.  C.  A.  193,  and  Smyth  v. 
New  Orleans  Canal  &  Banking  Co.,  93  Fed.  927,  35  C.  C.  A.  646,  both 
following  rule;  Travelers1  Ins.  Co.  v.  Selden,  78  Fed.  289,  24  C.  C.  A.  92, 
holding  it  error  for  court  not  to  direct  verdict  in  action  on  accident 
insurance  policy,  when  it  appeared  insured  died  from  bodily  infirmities; 
First  Nat.  Bank  of  Pierre  v.  Comfort,  4  Dak.  172,  28  N.  W.  857,  court 
should  direct  verdict  where  there  is  some  evidence  tending  to  a  certain 
conclusion,  but  which,  from  nature  of  controversy,  is  insufficient;  to 
same  effect  is  Enapp  v.  Sioux  Falls  Bank,  5  Dak.  395,  40  N.  W.  589; 
Weis  v.  Madison,  75  Ind.  254,  Candelaria  v.  Atchison  etc.  Ry. 
Co.,  6  N.  M.  284,  27  Pac.  503,  and  Faris  v.  Hoberg,  134  Ind.  273,  39 
Am.  St.  Rep.  264,  33  N.  E.  1029,  all  holding  judge  is  not  bound  to  submit 
question  to  jury  where  verdict,  if  contrary  to  his  views  of  evidence  at 
its  effect,  would  be  certainly  set  aside ;  to  same  effect  is  Meyer  v.  Houck, 
85  Iowa,  325,  52  N.  W.  237;  Oleson  v.  Lake  Shore  etc.  Ry.  Co.,  143  Ind. 
409,  32  L.  R.  A.  150,  42  N.  E.  738,  holding  verdict  may  be  directed  for 
defendant  in  action  for  personal  injuries,  where  plaintiff  fails  to  prove 
freedom  from  contributory  negligence ;  Heath  v.  Jaquith,  68  Me.  436,  438, 
holding,  if  party  having  burden  of  proof  upon  issue  necessary  to  main- 
tenance of  an  action,  or  to  defense  of  prima  facie  case,  introduces  no 
evidence  which,  if  true,  will  authorize  jury  to  find  in  his  favor,  court 
may  direct  verdict  against  him;  Paine  v.  Railway,  58  N.  H.  614,  and 
Baldwin  v.  Shannon,  43  N.  J.  L.  603,  holding  that  a  mere  scintilla  of  evi- 
dence is  not  sufficient  to  sustain  the  burden  of  proof;  to  same  effect  are 
Dwight  v.  Germania  Ins.  Co.,  103  N.  Y.  559,  57  Am.  Rep.  739,  8  N.  E.  661, 
Hall  v.  Stevens,  116  N.  Y.  210,  5LR.A.  805,  22  N.  E.  377,  Joske  v. 
Irvine,  91  Tex.  582,  44  S.  W.  1063,  Lenkauf  v.  Lombard,  137  N.  Y.  425, 
33  Am.  St.  Rep.  748,  20  L.  R.  A.  51,  33  N.  E.  474,  and  Laidlaw  v.  Sage, 
158  N.  Y.  96,  44  L.  R.  A.  224,  52  N.  E.  687 ;  Peet  v.  Dakota  Ins.  Co., 
1  S.  D.  467,  47  N.  W.  533,  if  proof  of  fact  is  so  preponderating  that 
verdict  against  it  would  be  set  aside,  then  it  is  duty  of  court  to  direct 
verdict;  Four  Packages  v.  United  States,  97  U.  S.  412,  24  L.  Ed.  1032; 
Anderson  County  v.  Beal,  113  U.  S.  241,  28  L.  Ed.  971,  5  Sup.  Ct.  440, 
and  Nat.  Exchange  Bank  v.  White,  30  Fed.  415,  all  applying  rule  where 
an  instruction  to  find  for  plaintiff,  in  case  where,  if  jury  had  found  for 
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defendant,  verdict  would  have  been  set  aside,  was  held  proper;  White  v. 
Warren,  120  Cal.  328,  49  Pac.  131,  holding,  in  action  by  wife  against 
husband,  for  money  loaned,  the  burden  is  on  husband  to  show  that  he 
received  money  as  gift,  and  not  as  loan,  and  in  absence  of  such  showing, 
court  may  properly  instruct  jury  to  find  for  plaintiff ;  Einstein  v.  Gourdin, 
4  Woods,  419,  Fed.  Cas.  4320,  holding  it  proper  for  court  to  refuse  an  in- 
struction which  was  purely  abstract  and  might  confuse  jury;  lit.  Adams 
etc.  Ry.  Co.  v.  Lowery,  74  Fed.  469,  20  C.  C.  A.  596,  in  discussion,  where 
difference  is  pointed  out  between  discretion  of  court  to  set.  aside  a  ver- 
dict, as  against  the  weight  of  evidence,  and  obligation  which  court  has 
to  direct  a  verdict  for  insufficiency  of  evidence ;  Fidelity  Mut.  Life  Assn. 
v.  Miller,  92  Fed.  69,  34  C.  C.  A.  211,  as  authority  for  holding  Federal 
judges  may  express  opinion  ^on  evidence,  before  submitting  cause  to 
jury ;  Bartelott  v.  Bank,  119  111.  270,  9  N.  E.  899,  holding  further  as  to 
stage  of  trial  at  which  motion  requesting  court  to  direct  verdict,  should 
be  made ;  State  v.  White,  89  N.  C.  465,  and  St.  Maries  v.  Polleys,  47  Wis. 
75,  1  N.  W.  389,  both  arguendo;  M'Mechen  v.  M'Mechen,  17  W.  Va. 
712,  holding  it  error  to  instruct  jury  on  conjectural  state  of  facts. 

Distinguished  in  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  759,  24 
C.  C.  A.  305,  holding  case  cannot  properly  be  withdrawn  from  jury  be- 
cause, in  judgment  of  court,  there  is  preponderance  of  evidence  in  favor 
of  party  asking  such  instruction. 

Limited  in  Grant  v.  Cropsey,  8  Neb.  209,  and  Jucker  v.  Chicago,  etc., 
Ry.  Co.,  52  Wis.  151,  8  N.  W.  862,  both  holding,  if  there  be  any  testi- 
mony in  favor  of  party  on  whom  burden  of  proof  rests,  court  is  not 
at  liberty  to  disregard  same  and  direct  a  verdict  against  him;  United 
States  v.  Gumra,  9  N.  M.  616,  58  Pac.  399,  where  there  was  considerable 
evidence  given  to  sustain  plaintiff's  declaration. 

Compulsory  nonsuits.    Note,  24  Am.  Dec.  623. 
Contributory  negligence.    Note,  50  Am.  Rep.  656. 

Objection  to  instructions,  on  ground  that  they  are  ambiguous,  must 
be  made  before  the  jury  leaves  the  bar,  otherwise  they  will  be  considered 
waived. 

Approved  in  Commonwealth  v.  Costley,  118  Mass.  22,  following  rule; 
Ford  v.  Ford,  27  App.  D.  C.  412,  6  L.  R.  A.  (N.  S.)  442,  holding  rule  in 
favor  of  one  claiming  under  deed  more  than  thirty  years  old  introduced, 
and  validity  denied  only  by  unsupported  evidence  of  grantor;  N.  C.  & 
St.  L.  Ry.  Co.  v.  Brown,  1  Tenn.  Civ.  184,  request  to  court  to  clear  up 
obscurity  and  confusion  in  instructions  must  be  made  at  time. 

In  Pennsylvania  a  second  survey  is  a  nullity  as  against  a  prior  surrey 
where  made  without  any  order  from  the  board  of  property;  and  unless 
authority  to  make  it  be  shown,  or  proof  that  it  existed  but  was  lost,  such 
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second  surrey  Is  a  nullity;  mere  lapse  of  time  can  raise  no  presumption 
which  will  give  it  validity. 

Approved  in  Brown  v.  Harking,  131  Fed.  66,  65  C.  C.  A.  301,  refusing 
secondary  evidence  of  contents  of  record-book  on  proof  that  it  had  been 
taken  to  revenue  office  from  collector's  office,  and  that  search  had  been 
made  in  revenue  office  for  it. 

Distinguished  in  Stanus  v.  Smith,  8  Tex.  Civ.  App.  689,  30  S.  W.  263, 
where  question  was  as  to  when  field-notes  of  deceased  surveyor  are  ad- 
missible to  show  boundaries  established  by  him. 

Miscellaneous.  Erroneously  cited  in  Cardwell  v.  American  Bridge  Co., 
19  Fed.  562,  564. 

14  Wall.  452-457,  20  L  Ed.  777,  NICOLSON  PAVEMENT  CO.  ▼.  JEN&INS. 

An  assignment  of  a  patent,  for  the  full  term  for  which  letters  patent 
are,  or  may  be  granted,  transfers  an  extension  and  renewal  of  patent,  and 
this  though  patent  be  reissued  subsequent  to  assignment. 

Approved  in  Individual  Drinking  Cup  Co.  v.  Osmun-Cook  Co.,  220  Fed. 
339,  holding  assignment  of  pending  application  and  any  patent  which 
may  be  granted  thereon,  passes  inchoate  right  and  full  title  to  patent 
when  issued ;  Hendrie  v.  Sayles,  98  U.  S.  553,  25  L.  Ed.  179,  holding  as- 
signee of  patent  entitled  to  obtain  a  renewal  of  same  at  expiration  of 
term,  unless  instrument  of  assignment  shows  different  intention ;  Ruggles 
v.  Eddy,  10  Blatchf.  54,  Fed.  Cas.  12,117,  reaffirming  rule;  Adams  v. 
Bridgewater  Iron  Co.,  26  Fed.  326,  the  assignment  of  an  extension  before 
same  has  been  granted  vests  extension  in  assignee;  De  La  Vergne  Re- 
frigerating Mach.  Co.  v.  Featherstone  Co.,  147  U.  S.  223,  37  L.  Ed.  143, 
13  Sup.  Ct.  286,  in  discussion  as  to  title  acquired  by  heirs  under  grant 
to  patentee,  his  heirs  and  assigns;  Qear  v.  Holmes,  10  Fed.  Cas.  136,  in 
discussion  as  to  effect  of  words  "to  be  held  to  the  full  end  of  term  for 
which  said  letters  patent  are  or  may  be  granted,"  when  used  in  habendum 
of  deed. 

Distinguished  in  Mowry  v.  Grand  Street  etc.  R.  Co.,  10  Blatchf.  94, 
Fed.  Cas.  9893,  where  it  appeared  from  terms  of  instrument  assignment 
was  only  for  term  letters  patent  had  been  granted;  Waterman  v.  Wal- 
lace, 13  Blatchf.  131, 132,  Fed.  Cas.  17,261,  assignment  of  invention  after 
patent  issued,  without  language  to  indicate  intention  of  parties,  does  not 
import  conveyance  of  right  to  extend  term;  to  same  effect  are  Johnson 
v.  Wilcox  etc.  Co.,  23  Blatchf.  533,  27  Fed.  690,  and  Wetherill  v.  Passaic 
Zinc  Co.,  29  Fed.  Cas.  839;  Fire  Extinguisher.  Mfg.  Co.  v.  Graham,  16 
Fed.  554,  556,  where  question  was  as  to  title  of  heirs  of  inventor  who, 
through  laches,  had  lost  title,  but  regained  it  through  special  act  of 
Congress. 
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Miscellaneous.  Cited  in  Emmons  v.  Sladdin,  8  Fed.  Cas.  683,  and  Bur- 
ton  v.  Burton  Co.,  171  Mass.  439,  50  N.  E.  1029,  as  authority  for  holding 
the  inchoate  right  of  an  inventor  to  letters  patent  may  be  conveyed. 

14  Wall.  457-463,  20  L  Ed.  845,  UNITED  STATES  ▼.  BAUiASD. 

Where  demurrer  to  special  plea  in  complete  avoidance  la  overruled, 
and  plaintiff  does  not  reply,  court  may  properly  enter  judgment  against  him 
on  whole  case,  although  plea  of  general  issue  had  been  filed  and  issue  taken. 
Approved  in  Wade  v.  Doyle,  17  Fla.  530,  holding  judgment  should  be 
entered  for  defendant,  where  plaintiff  has  filed  replication  to  defend- 
ant's  pleas,  to  which  replication  defendant  has  successfully  demurred; 
Kern  v.  Saul,  14  Ind.  App.  74,  42  N.  E.  497,  arguendo. 

14  Wall.  463-472,  20  L.  Ed.  849,  BLACK  v.  OURRAN. 

Under  laws  of  Illinois  homestead  right  cannot,  in  an  absolute  sense, 
be  said  to  be  an  estate  in  land;  fee  remains  where  it  was,  but  right  ot 
occupancy  cannot  be  disturbed  while  homestead  character  exists. 

Approved  in  Hicks  v.  Pepper,  1  Baxt.  44,  46,  47,  holding  homestead 
exemption  a  right  contingent  on  occupation;  therefore,  if  widow  and 
minor  children  abandon  occupation  they  lose  the  benefit. 

Under  Illinois  law  the  fee  In  homestead  tract  may  be  sold  under  execu- 
tion, subject  to  debtor's  right  of  occupancy,  and  purchaser  takes  absolute 
title  when  homestead  right  ceases. 

Approved  in  Crisp  v.  Crisp,  86  Mo.  633,  and  Bunn  v.  Lindsay,  95  Mo. 
258,  6  Am.  St.  Rep.  51,  7  S.  W.  475,  both  holding  sale  by  sheriff  of  home- 
stead tract  is  not  void  for  failure  of  sheriff  to  set  out  homestead — the 
title  passes  subject  to  homestead;  Flatt  v.  Stadler,  16  Lea,  374,  holding 
lands  of  debtor  may  be  sold,  subject  to  right  of  homestead. 

Explained  in  Hartwell  v.  McDonald,  69  111.  295,  denying  the  rule  and 
pointing  out  distinction  between  voluntary  conveyance  and  conveyance 
by  forced  sale  of  homestead  tract. 

Distinguished  in  McLoy  v.  Arnett,  47  Ark.  453,  2  S.  W.  73,  where 
homestead  lands  of  decedent  leaving  widow  and  minor  children  are  sold 
for  his  debts  and  widow  buys  reversionary  interest  and  sells  land  pur- 
chasers from  her  cannot  hold  land  against  minors. 

Conveyance  as  abandonment  of  homestead.    Note,  92  Am.  Dec  117. 

14  Wall.  472-179,  20  L.  Ed.  830,  DOLTON  v.  GAIN. 

When  power  Is  given  by  husband  and  wife  to  sell  lands  in  certain  dis- 
trict, on  showing  husband  owned  lands  there,  but  husband  and  wife  jointly 
owned  none,  power  will  be  construed  as  giving  authority  to  sell  husband's 
land. 


813  NOTES  ON  U.  S.  REPORTS.        14  Wall.  479-491 

Approved  in  M'Claskey  v.  Barr,  50  Fed.  715,  where  acts  done  tinder 
power  given  for  certain  purpose,  although  there  were  some  misdescrip- 
tion therein,  were  held  valid;  Clayton  v.  Spencer,  2  Colo.  381,  following 
rule;  Richards  v.  Bellingham  Co.,  54  Fed.  210,  4  C.  C.  A.  290  (affirming 
47  Fed.  855),  as  authority  for  holding  that  a  wife,  who  has  a  right  of 
dower  only  in  event  that  she  survive  her  husband,  has  no  present  title 
in  husband's  land. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1237. 

Unrecorded  deed  as  color  of  title.    Note,  L.  R.  A.  1915B,  1009. 

14  Wall.  479-484,  20  L.  Ed.  721,  CROSS  v.  UNITED  STATES. 

Joint  resolution  of  1864,  authorizing  rehearing  in  Court  of  Claims,  of 
claim  for  rents  from  United  States,  construed  and  held  to  authorize  filing 
of  a  third  petition,  the  second  not  being  sufficiently  comprehensive. 

Approved  in  Luce  v.  Minard,  87  Vt.  179,  88  Atl.  728,  holding  successive 
suits  for  installments  of  rent,  falling  due  at  different  times,  may  be 
brought. 

14  Wall.  484-491,  20  I*.  Ed.  722,  DIBST  v.  MORRIS. 

Under  act  of  March  3, 1865,  authorizing  trial  of  facts  by  Circuit  Courts, 
Supreme  Court,  as  a  court  of  error,  has  no  power  to  review  the  evidence  on 
appeal,  as  to  its  weight  or  sufficiency. 

Approved  in  Sierra  Land  &  Live  Stock  Co.  v.  Desert  Power  etc.  Co., 
229  Fed.  983,  and  Dunsmuir  v.  Scott,  217  Fed.  202, 133  C.  C.  A.  194,  both 
holding  where  civil  suit  is  tried  by  court  and  general  finding  made,  re- 
view on  appeal  is  limited  to  such  rulings  as  are  presented  by  bill  of 
exceptions;  Joline  v.  Metropolitan  Securities  Co.,  164  Fed.  651,  holding 
that  in  action  at  law  tried  in  Circuit  Court  without  jury,  defeated  party 
is  entitled  to  special  findings  of  fact  when  it  is  doubtful  whether  he  could 
otherwise  present  to  appellate  court  question  of  law  involved;  Coulter 
v.  B.  F.  Thompson  Lumber  Co.,  142  Fed.  708,  74  C.  C.  A.  38,  court  can- 
not instruct  as  to  which  class  of  evidence  is  preferred ;  J.  W.  Bishop  Co. 
v.  Shelhorse,  141  Fed.  618,  72  C.  C.  A.  337,  applying  principle  in  action 
for  wrongful  death;  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126, 
128, 129,  66  C.  C.  A.  190,  in  case  tried  to  court  where  there  were  no  spe- 
cial findings  nor  stipulation  of  facts,  ruling  in  request  that  as  matter  of 
law  plaintiff  was  entitled  to  recover  amount  claimed  is  not  reviewable; 
Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  955,  where  general  verdict  is  ren- 
dered only,  such  rulings  in  progress  of  trial  are  reviewable  as  are  pre- 
sented by  bill  of  exceptions,  or  as  may  arise  on  pleadings;  Davis  v. 
Daugherty,  105  Fed.  771,  45  C.  C.  A.  39,  holding  request  not  based  upon 
all  the  evidence!  ruling  of  court  thereon  not  reviewable  on  writ  of  error; 
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Merchants'  Mut.  Ins.  Co.  v.  Folsom,  18  Wall.  252,  253,  21  L.  Ed.  834, 
holding  findings  of  Circuit  Court,  even  when  special,  cannot  be  reviewed, 
except  for  purpose  of  determining  whether  facts  found  are  sufficient  to 
support  judgment;  Crews  v.  Brewer,  19  Wall.  72,  22  L.  Ed.  64,  Rhodes 
v.  United  States  Nat.  Bank,  66  Fed.  515,  84  L.  R.  A.  744,  13  C.  C.  A.  612, 
and  St.  Louis  v.  Western  Union  Tel.  Co.,  166  U.  S.  391,  41  L.  Ed.  1045, 
17  Sup.  Ct.  609;  Ogdensbury  etc.  R.  R.  Co.  v.  Pratt,  22  Wall  131,  22 
L.  Ed.  880,  holding  similarly  as  to  competent  evidence  put  before  jury; 
dissenting  opinion  in  Aetna  Insurance  Co.  v.  Boon,  95  U.  S.  139,  24 
L.  Ed.  401,  the  majority  holding  the  findings  in  the  cause,  under  peculiar 
state  of  facts,  were  subject  to  review ;  Aetna  Ins.  Co.  v.  Ward,  140  U.  S. 
91,  36  L.  Ed.  377,  11  Sup.  Ct.  725,  holding  that  Supreme  Court,  on  writ 
of  error,  has  no  concern  with  questions  of  fact,  or  weight  to  be  given 
properly  admitted  evidence;  Searcy  County  v.  Thompson,  66  Fed.  93,  95/ 
98,  100,  13  C.  C.  A.  349,  following  rule ;  Distilling  &  Cattle  Feeding  Co. 
v.  Gottschalk  Co.,  66  Fed.  610, 13  C.  C.  A.  618,  where  parties  submit  cause 
to  court  without  jury,  and  court  makes  general  finding,  neither  correct- 
ness of  finding  nor  refusal  of  court  to  make  special  findings,  can  be  re- 
viewed on  writ  of  error;  Sayward  v.  Dexter,  72  Fed.  769,  19  C.  C.  A. 
176,  and  O'Hara  v.  Mobile  etc.  Ry.  Co.,  76  Fed.  719,  22  C.  C.  A.  512,  both 
holding  rule  applies  to  appeals  from  Circuit  Court  to  Circuit  Court  of 
Appeals;  Parker  v.  Whittier,  91  Fed.  513,  33  C.  C.  A.  658,  where  cause 
was  submitted  to  Circuit  Court  without  jury,  Circuit  Court  of  Appeals, 
on  writ  of  error,  cannot  examine  evidence  and  supply  finding  on  material 
issue;  Groves  v.  Sentell,  69  Fed.  225,  16  C.  C.  A.  217,  arguendo. 

14  Wall  491-493,  20  L.  Ed.  723,  COLLINS  v.  BIOO& 

To  redeem  property  sold  under  a  mortgage,  for  less  than  mortgage  debt, 
the  whole  mortgage  debt  must  he  tendered  or  paid  into  court,  and  not 
merely  amount  of  sale. 

Approved  in  American  Loan  etc.  Co.  v.  Atlanta  Elec.  Ry.  Co.,  99  Fed. 
316,  holding  junior  mortgagee's  bill  to  redeem  from  sale  under  senior 
mortgage  must  contain  offer  of  entire  first  mortgage  debt;  Dougherty 
v.  Kubat,  67  Neb,  274,  93  N.  W.  319,  mortgagee  may  insist  upon  tenant  in 
common  redeeming  only  to  extent  of  his  interest;  dissenting  opinion  in 
First  Nat.  Bank  v.  Elliott,  125  Ala.  663,  27  South.  13,  majority  holding 
judgment  creditor  redeeming  land  not  required  to  pay  balance  due  on 
mortgage  debt;  Jones  v.  Van  Doren,  130  U.  S.  692,  32  L.  Ed.  1080,  9 
Sup.  Ct.  687,  McGough  v.  Sweetscr,  97  Ala.  365,  19  L.  R.  A.  472,  12 
South.  164,  Hosford  v.  Johnson,  74  Ind.  482,  and  Martin  v.  Fridley,  23 
Minn.  16,  applying  rule  to  junior  mortgagees,  who  sought  to  redeem  from 
sale,  under  senior  mortgage;  Evans  v.  Kahr,  60  Kan..  722,  57  Pac.  951, 
where  mortgagor  sought  to  redeem;  Cunningham  v.  Macon  etc.  Ry.  Co., 
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156  U.  S.  425,  39  L.  Ed.  478,  15  Sup.  Ct.  367,  holding  junior  mortgagees 
could  not  avoid  a  sale  without  tendering  reimbursement  to  first  mort- 
gage creditors;  Sheffield  etc.  Ry.  Co.  v.  Newman,  77  Fed.  794,  23  C.  C.  A. 
459;  German  Bank  v.  Barham,  57  Ark.  536,  22  S.  W.  96,  and  Fields  v. 
Danenhower,  65  Ark.  399,  43  L.  B.  A.  522,  46  S.  W.  941,  holding  rule  is 
limited  to  some  extent  by  statute  providing  lands  may  be  redeemed  on 
tender  of  amount  for  which  sold,  with  interest. 

Effect  on  lien  of  mortgage  of  sale  under  it.    Note,  58  Am.  Dec.  570. 

Remedy  of  one  improperly  omitted  as  party  to  foreclose  proceed- 
ings.   Note,  4  Ann.  Oas.  849. 

Party  offering  to  redeem  proceeds  upon  hypothesis  that,  as  to  him,  the 
mortgage,  has  never  been  foreclosed;  therefore,  he  can  only  lift  it  by 
paying  it. 

Approved  in  President  &  Trustees  of  Tualatin  etc.  University  v.  Keene, 
59  Or.  504,  117  Pac.  427,  though  remainderman  was  not  made  party  to 
foreclosure,  purchaser  became  subrogated  to  mortgagee's  right  to  tender 
of  amount  remaining  unpaid;  Froelich  v.  Swafford,  33  S.  D.  161,  144 
N.  W.  929,  junior  mortgagee,  not  party  to  foreclosure,  cannot  redeeirt 
from  sale  but  only  from  senior  mortgage  by  paying  whole  amount; 
Sellwood  v.  Gray,  11  Or.  540,  5  Pac.  199,  arguendo. 

14  Wall.  493-504,  20  L.  Ed.  726,  UNITED  STATES  V.  POWELL. 

Condition  in  distiller's  bond,  that  obligors  shall  in  all  respects  comply 
with  laws  relating  to  business  of  distillers,  is  prospective  as  well  as  present, 
and  applies  to  all  laws  in  force  during  term  for  which  bond  was  given, 
whether  enacted  before  or  after  its  execution. 

Approved  in  National  Surety  Co.  v.  United  States,  129  Fed.  72,  63 
C.  C.  A.  512,  letter  carrier's  bond  for  performance  of  duties  as  carrier 
imposed  by  postal  laws  or  regulations  of  department  binds  surety  for 
discharge  of  duty  of  collecting  letters  to  be  registered  imposed  by  order 
of  department  during  term  of  bond;  United  States  v.  National  Surety 
Co.,  122  Fed.  908,  59  C.  C.  A.  130,  holding  sureties  on  distiller's  official 
bond  not  relieved  from  liability  by  subsequent  execution  of  warehous- 
ing bond;  Soule  v.  United  States,  100  U.  S.  11,  25  L.  Ed.  537,  in  holding 
obligors  on  collector's  bond,  liable  for  gauger's  fees  received  by  collector, 
although  power  to  receive  such  fees  was  conferred  after  execution  of 
bond;  to  same  effect  are  United  States  v.  M'Cartney,  1  Fed.  108,  and 
Chadwick  v.  United  States,  3  Fed.  756. 

Distinguished  in  State  v.  Holman,  96  Mo.  App.  201,  68  S.  W.  967, 
holding  sureties  upon  public  administrator's  bond  not  liable  for  default 
in  duties  imposed  upon  him  by  subsequent  legislation;  United  States  v. 
Singer,  15  Wall.  123,  21  L.  Ed.  52,  holding  official  bond  of  distillers 
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does  not  require  them  to  make  reimbursements  to  government  for  salary 
paid  storekeeper  before  passage  of  resolution  imposing  this  burden  on 
distiller. 

Miscellaneous.  Cited  in  United  States  v.  Potter,  27  Fed.  Cas.  604 ; 
Whitehead  v.  Fisher,  64  Tex.  643. 

14  Wall.  504-510,  20  L.  Ed.  729,  PHOENIX  INS.  GO.  V.  HAMILTON. 

Insurance  may  be  effected  in  name  of  nominal  partnership,  ^where  busi- 
ness is  carried  on  by  and  for  use  of  one  of  partners. 

Approved  in  California  Ins.  Co.  v.  Union  Co.,  133  U.  S.  410,  33  L.  Ed. 
736,  10  Sup.  Ct.  369,  holding  it  lawful  for  an  insurer  to  insure  in  its 
own  name,  goods  held  in  trust  by  it. 

Necessity  of  joining  nominal  partner  as  party  plaintiff  in  action 
by  partnership.    Note,  8  Ann.  Gas.  369. 

Insurance,  in  firm  name  of  property,  title  of  which  is  in  name  of 
individuals.    Note,  40  L.  B.  A.  (N.  8.)  153. 

Sale  by  retiring  partner  to  his  copartners,  of  his  interest  in  firm,  is  not 
a  breach  of  condition  that  policy  shall  be  void  if  property  is  conveyed 
without  consent  of  company. 

Approved  in  Texas  Banking  etc.  Co.  v.  Cohen,  47  Tex.  412,  26  Am. 
Eep.  301,  following  rule. 

Construction  of  forfeiture  clauses  in  insurance  policies  or  other  con- 
tracts.   Note,  88  Am.  Dec,  348. 

14  Wall.  511-531,  20  L.  Ed.  731,  OOBHAM  MFO.  OO.  v.  WHITE. 

Law  authorizing  grant  of  patents  for  designs,  plainly  intended  td 
give  encouragement  to  decorative  arts  and  contemplated  appearance,  rather 
than  utility. 

Approved  in  West  Disinfecting  Co.  v.  Frank,  146  Fed.  389,  upholding 
Taussig  patent  No.  33,633,  for  design  for  casing  for  disinfecting  ap- 
paratus; American  Saddle  Co.  v.  Sager  Gear  Co.,  122  Fed.  648,  holding 
Wheeler's  design  patent  for  bicycle  saddle  valid;  Wood  v.  Dolbey,  19 
Blatchf.  215,  7  Fed.  477,  where  patentee  was  protected  in  his  patent 
for  a  design  of  jewelry  settings;  Untermeyer  v.  Freund,  37  Fed.  345, 
holding  design  will  be  protected  where  it  presents  a  different  impres- 
sion on  the  eye  from  anything  preceding  it,  and  creates  a  demand  for 
goods  of  its  originator,  even  though  it  does  not  show  wide  departure 
from  other  designs ;  Bedway  v.  Ohio  Stove  Co.,  38  Fed.  583,  584,  and 
Smith  v.  Stewart,  55  Fed.  482,  holding  it'  is  immaterial  that  amount  of 
novelty  is  small ;  Anderson  v.  Saint,  46  Fed.  762,  where  design  for  mantel 
was  held  patentable,  although  many  elements  going  to  make  up  same 
had  been  in  use  before ;  Foster  v.  Crossin,  44  Fed.  63,  holding  design  to 
be  patentable,  must  be  new  and  original,  and  not  a  copy  or  an  imitation. 
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Distinguished  in  Westinghouse  etc.  Mfg.  Co.  v.  Triumph  Elec.  Co., 
97  Fed.  101,  38  C.  C.  A.  65,  holding  configuration  design  of  electric 
machine  frame  curvature  of  base  the  only  originality  claimed  not  pat- 
entable ;  Smith  v.  Whitman  Co.,  148  U.  S.  678,  37  L.  Ed.  609, 13  Sup.  Ct. 
770,  holding,  in  some  cases,  where  new  shape  or  configuration  of  article 
of  manufacture  is  claimed  in  patent,  its  utility  may  be  an  element  for 
consideration  in  determining  validity  of  patent;  Post  v.  Richards  Hard- 
ware Co.,  26  Fed.  619,  mere  substitution  of  one  material  for  another  in 
construction  of  article  for  ornament,  the  ornament  to  be  of  any  ap- 
proved form,  cannot  be  patentable. 

It  is  the  new  thing  produced,  regardless  of  the  manner  of  production, 
which  the  law,  allowing  patents  for  designs,  regards  and  protects. 

Approved  in  General  Gaslight  Co.  v.  Matchless  Mfg.  Co.,  129  Fed. 
138,  upholding  Humphrey  design  patent  No.  35,481,  for  cluster  gas 
lamp ;  Bevin  Bros.  Mfg.  Co.  v.  Starr  Bros.  Bell  Co.,  114  Fed.  363,  hold- 
ing Scranton  design  patent  for  bell  design  void,  lacking  patentable 
novelty;  Western  Electric  Co.  v.  Odell,  18  Fed.  323,  in  holding  design 
patents  require  as  high  a  degree  of  exercise  of  inventive  faculty  as  do 
utility  patents;  Britton  v.  White  Mfg.  Co.,  61  Fed.  97,  arguendo. 

Designs  are  identical,  within  meaning  of  patent  act,  if  they  are  so  simi- 
lar as  to  present  same  appearance  to  an  ordinary  observer. 

Approved  in  Bush  &  Lane  Piano  Co.  v.  Becker  Bros.,  222  Fed.  904, 
138  C.  C.  A.  382,  holding  Lane  design  patent  No.  37,501  for  design  for 
piano  case  valid  and  infringed;  Grelle  v.  City  of  Eugene,  221  Fed.  71, 
73,  137  C.  C.  A.  18,  holding  Grelle  design  patent  No.  43,338  for  design 
for  five-light  lamp-post  valid,  but  not  infringed ;  Ashley  v.  Weeks-Numan 
Co.,  220  Fed.  902,  holding  Ashley  design  patent  No.  42,077  for  design 
for  inkstand  valid  and  infringed;  Howard  Dustless  Duster  Co.  v.  Car- 
leton,  219  Fed.  916,  holding  person's  rights  entitled  to  protection  where 
ensemble  of  particular  dress  of  article  comes  to  be  public  guaranty  of 
origin  and  quality;  Mygatt  v.  Schaffer,  218  Fed.  831,  832,  134 
C.  C.  A.  515,  holding  Mygatt  design  patent  No.  37,967  for  pris- 
matic glass  reflector  valid  and  infringed  by  reflector  differing  only 
in  slight  change  in  contour;  Bush  &  Lane  Piano  Co.  v.  Becker  Bros., 
209  Fed.  235,  holding  Lane  design  patent  No.  37,501  for  design 
for  piano  case  valid  and  infringed;  Dominick  v.  R.  Wallace  & 
Sons  Mfg.  Co.,  209  Fed.  224,  126  C.  C.  A.  317,  holding  that  where 
owner  of  patent  for  design  for  spoons  and  forks  makes  them  only  of 
silver,  does  not  relieve  one  from  infringement  who  copies  design  in* 
plated  ware;  Theodore  W.  Foster  &  Bro.  Co.  v.  Tilden-Thurber  Co.,  200 
Fed.  56, 118  C.  C.  A.  282,  holding  Webster  design  patent  No.  40,789  for 
vu— 6a 


14  Wall.  611-S31        NOTES  ON  U.  S.  REPORTS.  818 

design  for  clothesbrush  valid  and  infringed;  Macbeth-Evans  Glass  Co. 
v.  Rosenbaum  Co.,  199  Fed.  156, 164, 165, 166,  holding  Evans  design  pat- 
ent No.  41,785  for  design  for  lamp-shade  valid  and  infringed;  Star 
Bucket  Pump  Co.  v.  Butler  Mfg.  Co.,  198  Fed.  863,  holding  Bartliff 
patent  No.  616,694  for  pump-curb  reservoir  held  not  infringed,  and  de- 
sign patent  No.  29,190  for  design  for  curb-pump  void ;  Graff  v.  Webster, 
195  Fed.  524,  115  C.  C.  A.  432  (affirming  189  Fed.  905),  holding  Graff 
design  patents  No.  39,992  for  design  of  silver  plates  and  No.  40,009  for 
border  section  of  same  valid,  and  infringed;  Phoenix  Knitting  Wks.  v. 
Rich,  194  Fed.  712,  713,  holding  Mead  design  patent  No.  39,347  for  de- 
sign for  neck  scarf  void  and  not  infringed ;  Reymer  ft  Bros.  v.  Huyler's, 
190  Fed.  84,  holding  word  "Metropolitan"  where  used  by  manufacturer 
on  boxes  of  chocolates  constitutes  valid  trademark  and  infringed  by 
another  using  it  giving  package  similar  appearance;  Phoenix  Knitting 
Wks.  v.  Grushlaw,  181  Fed.  168,  and  Phoenix  Knitting  Wks.  v.  Bradley 
Knitting  Co.,  181  Fed.  164,  both  holding  Mead  design  patent  No.  39,347 
for  neck  scarfs  disclosed  patentable  novelty  and  was  infringed;  Ashley 
v.  Samuel  C.  Tatum  Co.,  181  Fed.  842,  holding  Ashley  design  patent 
No.  37,504  for  design  for  inkstand  discloses  meritorious  design  and  held 
infringed  by  Hille's  patent  No.  40,125;  Bolte  ft  Weyer  Co.  v.  Knight 
Light  Co.,  180  Fed.  414,  415,  103  C.  C.  A.  558,  holding  Weyer  design 
patent  No.  38,638  for  lamps,  not  infringed ;  Williams  v.  Syracuse  &  S.  R. 
Co.,  161  Fed.  578,  holding  Williams  design  patent  No.  31,838  for  insu- 
lating plug  for  electric  line  supports,  void;  Crier  v.  Tunes,  160  Fed. 
106,  holding  Young  design  patent  No.  27,115  for  sarcophagus  monument 
void  for  lack  of  invention ;  Scofield  v.  Browne,  158  Fed.  306,  85  C.  C.  A. 
556,  holding  Frenot  design  patent  No.  35,922,  for  monumental  head  for 
brooches  discloses  patentable  novelty  and  infringed;  H.  S.  Earle  Mfg. 
Co.  v.  Clark  ft  Parsons  Co.,  154  Fed.  852,  holding  Earle  design  patent 
No.  30,478  for  grass-cutting  blade,  and  Tilden  No.  32,227  for  grass  hook, 
infringed;  James  E.  Tompkins  Co.  v.  New  York  etc.  Mattress  Co.,  154 
Fed.  670,  holding  Tompkins  design  patent  No.  37,649  for  design  for  bed- 
spring  infringed  spring  sufficiently  like  it  to  deceive  ordinary  purchasers ; 
Friedberger-Aaron  Mfg.  Co.  v.  Chapin,  151  Fed.  265,  applying  rule  to  de- 
sign patent  for  trimming  for  ladies*  underwear,  though  designs  were  eas- 
ily distinguished  when  brought  together ;  Baker  v.  Puritan  Pure  Food  Co., 
139  Fed.  683,  holding  label  used  as  trademark  infringed;  Williams  Calk 
Co.  v.  Neverslip  Mfg.  Co.,  136  Fed.  215,  217,  holding  void  Williams  de- 
sign patent  No.  29,793,  for  horseshoe  calk,  and  not  infringed;  Allen  B. 
.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  798,  59  C.  C.  A.  54,  holding  de- 
sign "Old  Country  Soap"  not  infringed  by  "our  Country's  Soap"; 
Buerkle  v.  Standard  Heater  Co.,  105  Fed.  780,  holding  Buerkle  patent 
for  case  or  shell  design  for  water-heaters  not  infringed,  both  designs 
elliptical ;  Cwitaur  Co.  v.  Marshall,  97  Fed.  789,  38  C.  C.  A.  413,  holding 
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trade  wrappers  and  labels  used  by  defendant  on  bottles  of  Castoria  not 
showing  similarity  to  deceive  purchasers;  Myers  v.  Sternheim,  97  Fed. 
626,  38  C.  C.  A.  345,  admitting  in  action  for  infringement  of  design 
patent,  other  design  patents  to  show  prior  state  of  art;  Senbert  v.  San- 
taella  &  Co.,  36  App.  D.  C.  448,  holding  applicant  not  entitled  to  register 
mark  "La  Optima";  Hall  v.  Ingram,  28  App.  D.  C.  456,  holding  word 
"Zodenta"  is  not  calculated  to  mislead  or  deceive  average  purchaser 
who  may  seek  to  buy  "Zozodont";  In  re  Schraubstadter,  26  App.  D.  C. 
334,  holding  in  font  of  type  addition  of  old  waved  outline  to  common 
form  of  letters  does  not  amount  to  invention;  In  re  Tournier,  17  App. 
D.  C.  484,  holding  functional  utility  not  to  be  regarded  as  controlling 
or  even  essential  element  in  patent  for  design;  Niedringhaus  v.  Com- 
missioner of  Patents,  2  McAr.  (D.  C.)  157,  holding  design  must  be  new 
and  original  and  result  of  invention  and  genius;  C.  A.  Briggs  Co.  v. 
National  Wafer  Co.,  215  Mass.  106,  Ann.  Oas.  19140,  926,  102  N.  £. 
89,  name  "Boston  Wafers"  held  entitled  to  protection  in  States  in  which 
used;  dissenting  opinion  in  Nestle  etc.  Condensed  Milk  Co.  v.  Walter 
Baker  &  Co.,  37  App.  D.  C.  155,  majority  holding  trademark  "Milkmaid 
brand"  with  picture,  entitled  to  registration;  McLean  v.  Fleming,  96 
U.  S.  256,  24  L.  Ed.  832,  in  determining  whether  trademarks  were  iden- 
tical; in  dissenting  opinion  in  Amoskeag  Manufacturing  Co.  v.  Trainer, 
101  U.  S.  64,  25  L.  Ed.  997,  majority  holding,  under  facts,  trademarks 
were  not  similar;  Smith  v.  Whitman  Co.,  148  U.  S.  679,  37  L.  Ed.  609, 
13  Sup.  Ct.  770,  applying  rule  where  patent  for  saddle  design  was  al- 
leged to  be  for  design  identical  with  one  already  patented;  Gilman  v. 
Libbey,  4  Cliff.  478,  Fed.  Cas.  5445,  trademarks  are  identical  if  re- 
semblance is  such  as  to  deceive  ordinary  purchasers,  and  cause  them  to 
purchase  the  one  manufacture,  supposing  it  to  be  the  other;  to  same 
effect  are  Liggett  Tobacco  Co.  v.  Hynes,  20  Fed.  884,  Godillot  v.  Amer- 
ican Grocery  Co.,  71  Fed.  874,  875,  Lawrence  Mfg.  Co.  v.  Lowell  Mills, 
129  Mass.  328,  37  Am.  Rep.  365,  and  Kann  v.  Diamond  Steel  Co.,  89 
Fed.  707,  32  C.  C.  A.  324;  Whittall  v.  Lowell  Co.,  79  Fed.  793,  holding 
a  design  which  imitates  the  figures  of  a  patented  design  in  their  char- 
acteristics, and  produces  same  general  appearance,  infringes,  though 
imitative  figures  are  much  smaller  than  those  of  patent;  Jennings  v. 
Kibbe,  20  Blatchf .  354,  10  Fed.  670,  applying  rule  in  suit  for  infringe- 
ment of  letters  patent  for  designs,  one  for  a  "lace  niching,"  and  the 
other  for  a  "fringed  lace  fabric";  Perry  v.  Starrett,  19  Fed.  Cas.  296, 
where,  under  rule,  designs  for  stoves  in  question  were  held  dissimilar; 
Tomkinson  v.  Willets  Mfg.  Co.,  23  Fed.  896,  a  slight  deviation  in  de- 
tails will  not  relieve  from  allegation  of  similarity ;  Dreyfus  v.  Schneider, 
25  Fed.  481,  and  Ripley  v.  Elson  Glass  Co.,  49  Fed.  930,  both  following 
rule ;  Paine  v.  Snowden,  50  Fed.  778,  1  C.  C.  A.  661  (affirming  46  Fed. 
190),  applying  rule  in  holding  design  for  chair  back,  not  distinguishable 
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from  design  previously  patented;  Anderson  v.  Monroe,  58  Fed.  399,  400, 
7  C.  C.  A.  272  (reversing  Monroe  v.  Anderson),  55  Fed.  404,  where  pat- 
ent for  a  mantel  design  was  held  not  to  be  an  infringement  on  patent 
for  similar  design,  previously  granted;  Kraus  v.  Fitzpatrick,  34  Fed. 
A  39,  and  New  York  Belting  Co.  v.  New  Jersey  Co.,  53  Fed.  815,  4  C.  C.  A. 
21,  where  patent  for  design,  readily  distinguishable  from  design  in 
prior  patent,  was  held  valid ;  Falk  v.  Donaldson,  67  Fed.  35,  where  a 
lithograph,  which,  to  eye  of  ordinary  observer,  reproduced  material 
parts  of  copyrighted  photograph,  was  held  an  infringement,  although  it 
was  not  an  exact  copy;  Cone  v.  Morgan  Co.,  6  Fed.  Cas.  269,  Miller  v. 
Smith,  5  Fed.  365,  and  Smith  v.  Stewart,  55  Fed.  483,  all  arguendo; 
Britton  v.  White  Mfg.  Co.,  61  Fed.  98,  little  weight  should  be  attached  to 
evidence  of  experienced  designers  on  question  of  infringement,  since 
they  are  liable  to  be  biased  by  the  trained  observation  of  the  specialist. 
Modified  in  Dryfoos  v.  Friedman,  21  Blatchf .  566,  18  Fed.  826,  hold- 
ing articles  must  present  same  appearance  to  eye  of  person  acquainted 
with  article  and  its  use. 

Trademarks.    Note,  23  Am.  Rep.  SO. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  0.  527. 

Miscellaneous.    Cited  in  Williams  v.  Brooks,  50  Conn.  285. 

14  WalL  631-535,  20  L.  Ed.  738,  MORGAN  v.  UNITED  STATES. 

Power  to  give  or  withhold  relief,  where  claim  is  founded  on  wrongful 
proceedings  of  an  officer  of  the  government,  rests  with  Congress. 

Approved  in  Basso  v.  United  States,  239  U.  S.  607,  60  L.  Ed.  464, 
36  Sup.  Ct.  228,  holding  Court  of  Claims  has  no  jurisdiction  of  cause  of 
action  against  United  States  based  on  tortious  act  of  its  agent  by  which 
claimant  alleges  he  was  deprived  of  rights  under  Constitution;  Schil- 
linger  v.  United  States,  155  U.  S.  167,  39  L.  Ed.  110,  15  Sup.  Ct.  86, 
holding  Court  of  Claims  has  no  jurisdiction  of  claim  against  govern- 
ment for  a  mere  tort;  United  States  v.  Berdan  Arms  Co.,  156  U.  S. 
566,  39  L.  Ed.  534,  15  Sup.  Ct.  424,  and  Belknap  v.  Schild,  161  U.  S. 
17,  40  L.  Ed.  601,  16  Sup.  Ct.  445,  both  holding,  without  consent  of 
Congress,  suit  cannot  be  maintained  against  the  United  States  for  in- 
fringement of  a  patent;  Christie  Street  Com.  Co.  v.  United  States,  129 
Fed.  507,  arguendo. 

Under  charter  whereby  the  government  assumes  war  risks  and  owners 

marine  risks  of  vessel  chartered  to  government  in  time  of  war,  loss  of 

'   vessel  must  be  borne  by  owners  where  she  is  stranded  in  attempting  to  cross 

a  bar,  at  the  order  of  the  government  quartermaster,  and  against  advice  of 

captain,  the  risk  being  taken  because  of  urgent  need  of  troops. 
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Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  206,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  holding  United  States  not 
suable  in  Court  of  Claims  upon  claim  for  injuries  to  vessel  chartered 
by  it  for  military  purposes  which  were  received  in  services  outside  con- 
tract; Reybold  v.  United  States,  15  Wall.  206,  21  L.  Ed.  58,  a  similar 
case,  vessel  being  wrecked  by  ice  while  proceeding  under  orders  from 
government. 

14  Wall.  536-650,  20  L.  Ed.  753,  UNITED  STATES  V.  JUSTICE. 

Where  claimant  against  government  voluntarily  submits  his  claim  to 
properly  constituted  commission,  which  finds  sum  due  thereon,  and  he  ac- 
cepts same,  he  cannot  afterward  sustain  claim  in  Court  of  Claims  for  fur- 
ther sum,  even  though  he  gave  no  receipt  in  full. 

Approved  in  Chicago  &  Milwaukee  etc.  Ry.  Co.  v.  Clark,  178  U.  S. 
369,  44  L.  Ed.  1107,  20  Sup.  Ct.  930,  sustaining  payment  received  in  full 
satisfaction  where  aggregate  amount  in  dispute ;  Savage  v.  United  States, 
92  U.  S.  388,  23  L.  Ed.  662,  holding  where  holder  of  treasury  notes  ac- 
cepted payment  for  same  in  depreciated  legal-tender  notes,  although 
under  protest,  he  thereby  waived  all  further  claim  against  the  govern- 
ment; United  States  v.  Martin,  94  U.  S.  404,  24  L.  Ed.  129,  where  a 
receipt  in  full  for  a  claim  against  the  government,  although  less  amount 
was  received  than  was  claimed,  was  held  to  bar  any  further  claim;  to 
same  effect  in  Pray  v.  United  States,  106  U.  S.  595,  27  L.  Ed.  265,  1 
Sup.  Ct.  484;  Mason  v.  United  States,  17  Wall.  73,  21  L.  Ed.  566,  hold- 
ing where  contractor,  at  suggestion  of  commission  appointed  to  adjust 
claims  between  government  and  contractors,  modifies  his  original  con- 
tract and  executes  modified  contract,  he  can  claim  no  damages  for  breach 
of  original  contract;  Chicago  etc.  Ry.  Co.  v.  Clark,  92  Fed.  977,  35 
C.  C.  A.  120,  in  discussion  as  to  effect  of  acquiescence  in  an  account 
stated. 

Distinguished  in  Piatt  v.  United  States,  22  Wall.  509,  22  L.  Ed.  862, 
where  by  law  the  amount  which  the  accounting  officers  could  allow 
claimant  was  fixed  and  the  claimant  had,  therefore,  no  option  in  the 
matter. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Gas.  1914D,  828. 

Accord  and  satisfaction  by  part  payment.    Note,  20  L.  R.  A.  798. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  113. 

14  Wall.  650-553,  20  I*.  Ed.  789,  UNITED  STATES  v.  HUNT. 

Not  cited. 
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14  Wall.  553-664,  20  L.  Ed.  724,  TURNER  v.  SMITH. 

Acts  of  June  7,  1862,  and  February  6,  1863,  relating  to  collection  of 
direct  taxes  in  insurrectionary  districts,  explained  and  construed. 

Approved  in  United  States  v.  Lee,  106  U.  S.  203,  27'  L.  Ed.  175,  1 
Sup.  Ct.  246,  arguendo. 

Under  act  of  February  6,  1863,  providing  for  collection  of  taxes  in 
insurrectionary  districts,  tax  commissioners  were  not  bound  to  hunt  up 
owners  of  real  property  before  proceeding  to  collect  tax  on  land  by  sale 
thereof. 

Approved  in  Keely  v.  Sanders,  99  U.  S.  445,  25  L.  Ed.  328,  it  is  duty 
of  owners  to  pay  tax  when  due. 

Where  land  is  sold  for  a  tax  which  is  a  tax  on  land  and  all  estates 
connected  therewith,  such  as  a  rent  charge,  the  purchaser  takes  free  of  such 
interests,  land  only  being  subject  to  right  of  redemption. 

Approved  in  Lucas  v.  Purdy,  142  Iowa,  368,  19  Ann.  Gas.  974,  24 
L.  R.  A.  (N.  S.)  1294,  120  N.  W.  1066,  holding  tax  title  is  original  and 
divests  all  interest  in  land  sold,  vesting  in  granted  independent  and 
paramount  title;  Hefner  v.  Northwestern  Ins.  Co.,  123  U.  S.  751,  31 
L.  Ed.  311,  8  Sup.  Ct.  338,  to  effect  that  a  purchaser  under  a  tax  sale 
receives  a  new  and  independent  title  under  grant  from  sovereign  au- 
thority, which  extinguishes  all  prior  titles  and  encumbrances  of  private 
persons ;  Hussman  v.  Durham,  165  U.  S.  148,  41  L.  Ed.  665,  17  Sup.  Ct. 
254,  there  is  no  privity  between  the  holder  of  the  fee  and  one  who  claims 
a  tax  title  upon  land. 

Effect  on  reversion  or  remainder  of  tax  sale  during  life  tenancy. 
Note,  33  L.  R.  A.  689. 

14  Wall.  564-569,  20  L.  Ed.  740,  GREGO  y.  MOSS. 

Judgment  will  not  be  reversed  because  of  rejection  of  testimony  in  trial 
court,  harmless  to  person  offering  same. 

Approved  in  Glasier  v.  Nichols,  112  Fed.  878,  holding  where  court 
bound  to  wife  from  verdict,  jury  found  specific  issue  for  plaintiff,  error 
complained  of,  not  ground  for  reversal ;  United  States  Trust  Co.  v.  Ter- 
ritory, 10  N.  M.  428,  62  Pac.  991,  declining  to  reverse  on  ground  that 
60.7  miles  of  road  assessed  at  fixed  rate  instead  of  55.5;  amount  of 
assessment  easily  ascertainable;  Nichols  v.  Camden  Interstate  Ry.  Co., 
62  W.  Va.  413,  59  S.  E.  970,  error  held  cured  where  item  involved  was 
eliminated  from  verdict ;  Hornbuckle  v.  Stafford,  111  U.  S.  394,  28  L.  Ed. 
470,  4  Sup.  Ct.  518,  following  rule ;  Lancaster  v.  Collins,  115  U.  S.  227, 
29  L.  Ed.  375,  6  Sup.  Ct.  35,  holding  no  judgment  should  be  reversed  for 
errors  which  did  not  prejudice  rights  of  party  against  whom  ruling 
was  made;  to  same  effect  are  Sanger  v.  Flow,  48  Fed.  157,  1  C.  C.  A. 
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56;  United  States  v.  Shapleigh,  54  Fed.  137,  4  C.  C.  A.  237;  Sipes 
v.  Seymour,-  76  Fed.  118,  22  C.  C.  A.  90,  and  Fisher  v.  State,  1  Penne. 
391,  41  Atl.  185. 

Findings  of  fact  by  Jury  are  conclusive  on  appellate  court  in  error* 
Approved  in  Tyler  v.  Angevine,  15  Blatchf.  543,  Fed.  Cas.  14,306, 
holding  findings  of  f act  by  referee  in  bankruptcy  could  not  be  reviewed 
on  writ  of  error;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Whittle, 
74  Fed.  312,  20  C.  C.  A.  196,  whether  there  be  sufficient  evidence  to 
support  an  allegation  is  a  question  for  the  jury;  Newcomb  v.  White, 
5  N.  M.  438,  23  Pac.  672,  following  rule. 

14  WalL  570-578,  20  L.  Ed.  743,  PHILPOT  v.  GRXTNNINGEB. 

Distinction  between  motive  of  entering  into  a  contract  and  its  consid- 
eration, discussed. 

Approved  in  The  Nettie  Quill,  124  Fed.  669,  holding  contract  evi- 
denced by  bill  of  lading  to  carry  engine  on  barge  lashed  to  steamer, 
one  of  affreightment;  Levy  &  Cohn  Mule  Co.  v.  Kauffman,  114  Fed.  174, 
52  C.  C.  A.  126,  holding  cancellation  of  pre-existing  debt  sufficient  con- 
sideration for  transfer  to  creditor  of  bill  to  third  party;  Kemp  v.  Na- 
tional Bank  of  the  Republic,  109  Fed.  51,  48  C.  C.  A.  213,  holding  trust 
deed  and  notes  executed  by  insolvent  debtor  liable  for  false  representa- 
tion valid  as  against  creditors ;  Morris  v.  Norton,  75  Fed.  926,  21  C.  C.  A. 
553,  holding  motive  for  making  a  promise  may  be  something  entirely 
different  from  act,  or  forbearance  or  promise  thereof,  which  is  offered 
and  accepted  in  exchange  for  promise;  Peck  Co.  v.  Stratton,  95  Fed. 
744,  where  party  sought  to  avoid  contract  for  want  of  consideration 
on  ground  that  he  had  not  received  benefits  from  contract  what  other 
party  thereto  had  led  him  to  believe  would  be  received ;  Howard  College 
v.  Turner,  71  Ala.  433,  46  Am.  Rep.  328,  construing  subscription  to 
college  endowment  fund;  Standley  v.  Northwestern  Ins.  Co.,  95  Ind. 
259,  construing  insurance  policy ;  Warey  v.  Frost,  102  Ind.  212,  26  N.  E. 
89,  and  Nunn  v.  Larkey,  1  Tex.  App.  Civ.  7787,  arguendo. 

Nothing  is  consideration  that  is  not  regarded  as  such  by  both  parties 
to  a  contract  at  time  of  entering  into  same. 

Approved  in  The  Navis,  196  Fed.  845,  sustaining  verbal  contract  in 
part  for  maritime  services;  Soudan  Planting  Co.  v.  Stevenson,  83  Ark. 
170,  102  S.  W.  1116,  rejecting  parol  evidence  to  show  that  parties  to 
written  contract  intended  that  land  sold  should  be  paid  for  in  cotton 
grown  thereon ;  Denver  Pressed  Brick  Co.  v.  Le  Fevre,  25  Colo.  App.  310, 
138  Pac.  436,  holding  offer  to  give  defendant  dirt  on  certain  land,  coupled 
with  acceptance,  does  not  constitute  enforceable  contract;  Lanhardt 
v.  Souder,  42  App.  D.  C.  282,  holding  deed  of  trust  in  which  beneficiaries 
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are  described  as  grantors  "wife  and  children  by  him  to  be  begotten," 
does  not,  show  on  face  that  consideration  was  illicit  intercourse  so  as 
to  render  it  void;  Brown  v.  Ohio  Nat.  Bank,  18  App.  D.  C.  609,  holding 
expectation  of  maker  of  note  that  he  would  be  elected  director  of  payee 
bank  did  not  enter  into  agreement,  and  was  no  defense;  Williams 
v.  Butler,  58  Ind.  App.  59,  105  N.  E.  392,  holding  parties  taking  chance 
of  health  and  ability  to  continue  joint  enterprise,  without  providing 
remedy  in  case  of  disability  of  either,  leaves  both  parties  where  un- 
fortunate event  placed  then;  Abbott  Voting  Mach.  Co.  v.  City  of  Eaton 
Rapids,  165  Mich:  631,  131  N.  W.  73,  holding  no  sale  of  voting-machines 
resulted  as  machine  company  did  not  know  sale  was  -contingent  upon 
right  of  taxpayer  to  object  before  certain  date;  Cramer  v.  Redman,  10 
Wyo.  340,  68  Pac.  1004,  holding  sureties  paying  note,  mutual  promises 
to  share  in  whatever  collected  from  principal  sufficient  consideration; 
Fire  Ins.  Co.  v.  Wickham,  141  U.  S.  579,  35  L.  Ed.  867,  12  Sup.  Ct.  88, 
holding  the  mere  presence  of  some  incident  to  a  contract  which  might, 
under  certain  circumstances,  be  upheld  as  consideration  for  a  promise 
does  not  necessarily  make  it  the  consideration  for  the  promise  in  that 
contract ;  Seymour  v.  Malcolm  Lumber  Co.,  58  Fed.  962,  7  C.  C.  A.  593, 
arguendo. 

Parol  evidence  as  to  consideration  of  deed.    Note,  25  L.  R.  A. 
(N.  S.)  1195. 

A  consideration  moving  to  A  and  B,  with  whom  O  afterward  enters 
into  partnership,  and  of  which  consideration  O  thus  gets  the  benefit,  will 
support  a  promise  by  0. 

Approved  in  Columbia  Incandescent  Lamp  Co.  v.  American  Electrical 
Manufacturing  Co.,  64  Mo.  App.  118,  holding  sufficiency  of  consideration 
depends  on  quality  thereof,  not  quantity. 

Consideration  for  novation  of  prior  contract.    Note,  L.  R.  A.  1915B, 
42. 

Expense  already  incurred  as  consideration  for  subsequent  promise 
for  reimbursement.    Note,  6  E.  R.  0.  42. 

Miscellaneous.     Cited  in  Proctor  v.  Snodgrass,  5  Ohio  C.  C.  556. 

14  Wall.  579-606,  20  L.  Ed.  779,  THE  DELAWARE. 

Bill  of  lading  acknowledges  bailment  of  goods,  and  is  evidence  of  con- 
tract for  safe  custody,  due  transport  and  right  delivery  of  same,  upon  terms 
as  to,  freight  therein  described,  extent  of  obligation  being  specified  in  the 
Instrument. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  328,  60  L.  Ed. 
1026,  36  Sup.  Ct.  555,  holding  where  bill  of  landing,  signed  by  both 
parties,  recites  that  lawful  alternate  rates  based  on  specific  values  were 
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offered,  sueh  recitals,  constitute  admissions  by  shipper,  and,  if  he  wishes 
to  contradict  them,  burden  is  on  him;  The  Olympia,  156  Fed.  258,  hold- 
ing that  contract  entered  into  for  carriage  of  horses  was  not  technical 
bill  of  lading,  and  was  invalid;  Patrick  v.  Missouri  etc.  Ry.  Co.,  5  Ind. 
Ter.  749,  750,  88  S.  W.  332,  terms  of  unsigned  bill  of  lading  held  not  to 
limit  carrier's  liability;  McConnell  v.  New  York  Cent.  etc.  R.  Co.,  163 
N.  C.  509,  79  S.  E.  975,  where  carrier  agreed  to  carry  goods  to  destina- 
tion under  oral  contract,  it  was  liable  for  loss  on  lines  of  connecting 
carriers;  Elder  Dempster  &  Co.  v.  St.  Louis  etc.  Ry.  Co.,  105  Tex.  635, 
154  S.  W.  979,  holding  that  where  bill  of  lading  provided  for  shipment 
over  connecting  lines  which  was  recognized  and  acted  upon  by  such  lines, 
all  of  them,  and  issuing  carrier,  were  bound  by  its  terms;  Robinson 
v.  Memphis,  etc.  Ry.  Co.,  9  Fed.  133,  The  Tongoy,  55  Fed.  331,  and  The 
Henry  Hyde,  82  Fed.  682;  following  rule;  The  Caledonia,  43  Fed.  685, 
holding  where  bill  of  lading  is  accepted  without  objection  it  is  the  real 
contract  by  which  the  mutual  obligations  of  the  parties  is  to  be  gov- 
erned ;  The  Guiding  Star,  62  Fed.  411,  10  C.  C.  A.  454,  arguendo ;  Wood- 
ruff v.  Havemeyer,  106  N.  Y.  134,  12  N.  E.  630,  holding  bill  of  lading,  in 
general,  is  binding  upon  and  protects  all  parties  who  by  means  or  under 
it,  become  owners  or  custodians  of  goods. 

Bills  of  lading.    Note,  38  Am.  Dec.  408,  409,  413,  416. 

Goods  stowed  on  deck  contrary  to  custom,  requiring  them  to  be  stowed 
in  hold,  If  jettisoned  will  not  be  considered  lost  by  perils  of  sea. 

Approved  in  The  Kirkhill,  99  Fed.  579,  39  C.  C.  A.  658,  holding  master 
justified  in  refusing  clean  bill  of  lading  stored  in  alleyways,  bill  nega- 
tiving carriage  except  under  deck;  Wood  v.  The  Sallie  C.  Morton,  30 
Fed.  Cas.  476,  The  Schooner  May  and  Eva,  6  Fed.  629,  and  Wellman 
v.  Morse,  76  Fed.  577,  22  C.  C.  A.  318,  as  bearing  on  question  when 
owners  of  a  deck  load  which  has  been  jettisoned  for  common  benefit 
are  entitled  to  a  general  average  contribution. 

Jettisons  as  perils  of  the  seas.    Note,  41  Am.  Dec.  284. 

Goods  laden  on  deck  thrown  overboard  to  preserve  vessel  and  re- 
maining cargo  as  general  average  loss.    Note,  14  E.  R.  0.  408. 

Right  to  general  average  from  sacrifice  of  cargo  stowed  on  deck. 
Note,  24  E.  R.  0.  501. 

Receipts  which  are  mere  acknowledgments  of  payment  or  delivery  are 
prima  facie  evidence  of  such  facts  only,  and  may  be  contradicted  by  parol; 
otherwise  as  to  receipts  containing  a  promise  to  do  something  in  relation 
to  the  thing  delivered.  ^ 

Approved  in  Rowe  v.  Bentley,  29  Gratt.  759,  following  rule;  Planters' 
ete.  Mfg.  Co.  v.  Elder,  101  Fed.  1003,  42  C.  C.  A.  130,  holding  burden 
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upon  master  to  account  for  discrepancy  between  amount  specified  and 
delivered. 

A  "clean"  bill  of  lading  imports  that  goods  are  to  be  stowed  under 
deck,  and  that  master  is  to  see  that  they  are  properly  stowed. 

Approved  in  The  New  Orleans,  26  Fed.  45,  and  The  Sprott,  70  Fed. 
331,  both  following  rule ;  The  Gualala,  178  Fed.  406,  102  C.  C.  A.  548, 
holding  evidence  showed  tan  bark  was  lost  overboard  by  reason  of  bad 
stowage  on  deck,  and  schooner  was  responsible  for  loss. 

Distinguished  in  The  William  Crane,  50  Fed.  445,  where  cotton  was 
stowed  between  main  and  upper  deck  in  a  protected  place. 

Carriers  are  not  liable  on  bills  of  lading  if  party  to  whom  given  had 
no  goods,  or  the  goods  described  were  never  delivered  to  carrier  or  his 
agent. 

Approved  in  Guffey  v.  Alaska  etc.  S.  S.  Co.,  130  Fed.  274,  64  C.  C.  A. 
517,  where,  at  time  of  delivery  of  goods  on  wharf  under  bill  of  lading 
providing  for  shipment  on  certain  vessel  then  at  port,  owner  knew  ship 
was  at  sea,  and  goods  never  delivered  to  ship's  officers,  vessel  not  sub- 
ject to  maritime  lien  for  breach  of  contract;  The  Habil,  100  Fed.  125, 
holding  libelant  not  entitled  to  recover  for  damages  to  bananas  while 
waiting  to  be  loaded ;  Witzler  v.  Collins,  70  Me.  298,  299,  35  Am.  Rep. 
330,  331,  holding  owners  of  vessel  responsible  only  for  goods  described 
in  bill  of  lading  and  delivered  into  custody  of  master  at  accustomed  place 
of  receipt;  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co.,  75  Fed.  457, 
22  C.  C.  A.  378,  as  authority  for  holding  that  Supreme  Court  rule  is  that 
bill  of  lading  issued  without  receiving  goods  is  void  into  whosesoever 
hands  it  may  come;  The  Eugene,  83  Fed.  224,  holding  suit  in  rem  is  not 
maintainable  for  breach  of  an  executory  contract  to  carry  a  passenger 
on  a  particular  vessel,  where  vessel  has  never  entered  on  performance 
thereof;  The  Humboldt,  86  Fed.  352,  holding  lien  does  not  attach  to 
vessel  on  an  agreement  to  solicit  business  for  ship. 

Modified  in  Smith  v.  Missouri  Pac.  Ry.  Co.,  74  Mo.  App.  55,  holding 
where  carrier  himself  issues  bill  of  lading  it  is  valid  in  hands  of  third 
parties,  though  goods  were  not  in  fact  received  by  carrier. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.    Note,  105 
Am.  St.  Rep.  351. 

Extent  of  carrier's  liability.    Note,  5  £.  R.  0.  265. 

Evidence  of  usage  is  admissible  in  mercantile  contracts  to  prove  that 
words  in  which  contract  is  expressed  are  used  in  a  particular  sense  different 
from  sense  which  they  ordinarily  Import;  it  may  be  Introduced  to  explain 
what  is  ambiguous,  but  never  to  vary  or  contradict  what  is  plain. 

Approved  in  Lillard  v.  Kentucky  Dist.  etc.  Co.,  134  Fed.  174,  182, 
67  C.  C.  A.  74,  admitting  evidence  of  custom  to  show  that  contract  for 
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delivery  of  distillery  slop  at  distiller's  cattle-feeding  lot  contemplated 
that  lot  be  supplied  with  pens,  troughs  and  pipes;  Portland  etc.  Co.  v. 
British  etc.  Ins.  Co.,  130  Fed.  863,  65  C.  C.  A.  344,  refusing  evidence  of 
custom  of  doing  business  where  bill  of  lading  is  unambiguous;  The 
Cargo  of  the  Joseph  W.  Brooks,  122  Fed.  884,  holding  charter  provision 
"despatch  for  discharging"  construed  with  reference  to  custom  of  port 
where  discharge  made;  Turnbull  v.  Bank,  4  Woods,  195,  16  Fed.  147, 
holding  where  contract  provided  consignees  were  to  take  goods  "from 
alongside,"  evidence  was  inadmissible  to  show  that  goods  were  to  be 
delivered  otherwise  than  where  ordinary  appliances  of  ship  would  leave 
them  in  discharging;  Louisville  etc.  Packet  Co.  v.  Rogers,  20  Ind.  App. 
599,  49  N.  E.  972,  holding  evidence  of  usage  not  admissible  to  vary 
positive  stipulations  in  bill  of  lading. 

Right  to  contradict  terms  of  express  contract  by  custom  or  other- 
wise.   Note,  8  E.  R.  0.  859. 

Parol  evidence  is  inadmissible  to  vary  plain  terms  of  written  contract; 
therefore  inadmissible  to  show  that  a  shipper  consented  that  goods  be 
stowed  on  deck,  bill  of  lading  being  clean. 

Approved  in  Connecticut  Fire  Ins.  Co.  v.  Buchanan,  141  Fed.  889,  4 
L.  R.  A.  (N.  8.)  758,  73  C.  C.  A.  Ill,  applying  rule  to  conditions  in 
insurance  policy  relating  to  use  and  occupancy  of  building;  Ronan  v. 
155,453  Feet  of  Lumber,  131  Fed.  348;  349,  memorandum  delivered  by 
carrier  to  master  of  barge  after  lumber  loaded  thereon,  apparently  to 
be  signed  by  consignee  as  receipt,  and  which  contained  incomplete  pro- 
visions as  to  demurrage,  but  was  unsigned,  does  not  exclude  evidence 
of  parol  agreement  with  respect  thereto;  Union  Selling  Co.  v.  Jones, 
128  Fed.  677,  63  C.  C.  £.  224,  excluding  parol  evidence  of  prior  nego- 
tiations to  vary  ordinary  meaning  of  written  contract  for  binder  twine 
"quality  guaranteed";  De  Sola  v.  Pomares,  119  Fed.  374,  holding  bill  of 
lading  binding  carrier  to  refund  freight  not  earned  unvaried  by  parol 
agreement  not  to  refund;  The  Kirkhill,  99  Fed.  578,  581,  39  C.  C.  A. 
658,  holding  master  justified  refusing  to  give  clean  bill  of  lading  for 
cotton  stored  in  alley-ways  in  exposed  condition;  Walter  v.  Bloede  Co., 
94  Md.  87,  50  Atl.  434,  holding  memorandum  for  sale  of  goods,  mention- 
ing time  for  delivery,  subsequent  verbal  agreement  as  to  different  time 
invalid ;  Williams  v.  Kansas  City  etc.  R.  R.  Co.,  85  Mo.  App.  108,  holding 
contract  of  re-employment  silent  as  to  compensation,  law  implies  rea- 
sonable one,  parol  evidence  inadmissible  to  show  specific  sum;  Blake 
Mfg.  Co.  v.  Jaeger,  81  Mo.  App.  243,  holding  parol  evidence  inadmis- 
sible, contract  silent  as  to  time  of  payment,  specific  time  verbally  agreed 
upon;  Basnight  v.  Southern  Jobbing  Co.,  148  N.  C.  357,  62  S.  E.  422, 
defendants  sued  on  their  written  guaranty  that  corporation  would  pay 
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plaintiff  specified  sum  for  his  stock  could  not  show  that  it  was  agreed 
they  would  not  he  personally  liable ;  Smith  Land  &  Gravel  Co.  v.  Corbin, 
81  Wash.  498,  142  Pac.  1166,  holding  where  written  contract  is  incom- 
plete, parol  evidence  of  collateral  contemporaneous  agreement  not  incon- 
sistent with  writing  is  admissible;  Qrace  v.  Am.  Central  Ins.  Co.,  109 
U.  S.  283,  27  L.  Ed.  934,  3  Sup.  Ct.  210,  holding  insurance  contract, 
embodying  in  clear  and  positive  terms  the  intention  of  parties,  cannot 
be  varied  by  evidence  of  usage  or  custom;  Seitz  v.  Brewers'  Refrig. 
Mach.  Co.,  141  U.  S.  518,  35  L.  Ed.  840,  12  Sup.  Ct.  48,  holding  silence 
of  contract  on  point  which  might  have  been  embodied  therein  will  not 
admit  parol  evidence  in  regard  thereto;  Robinson  v.  Memphis  etc.  Ry. 
Co.,  9  Fed.  136,  Espey  v.  Blanks,  9  Fed.  432,  Louisville  etc.  Ry.  Co.  v. 
Wilson,  119  Ind.  355,  4LB.A.  246,  21  N.  E.  342,  and  The  Golden  Rule, 
9  Fed.  334,  all  applying  rule  to  bill  of  lading ;  The  New  Orleans,  26  Fed. 
46,  following  rule;  The  Augustine  Kobbe,  37  Fed.  699,  and  County  of 
Johnson  v.  Wood,  84  Mo.  515,  where  written  contract  was  held  to  have 
merged  all  previous  oral  agreements;  Meyer  v.  Pacific  Mail  Steamship 
Co.,  58  Fed.  925,  where  exceptions  were  sustained  to  answer  setting  up 
mutual  mistake  in  terms  of  bill  of  lading;  Gibbons  v.  Robinson,  63 
Mich.  153,  29  N.  W.  536,  so  far  as  bill  of  lading  is  an  undertaking  to 
transport  and  deliver  goods  as  therein  stipulated,  in  absence  of  fraud 
or  mistake,  its  terms  cannot  be  altered  by  parol  proof;  Wells-Fargo 
Co.  v.  Fuller,  4  Tex.  Civ.  App.  222,  23  S.  W.  413,  holding  where  bill  of 
lading  is  silent  as  to  route  by  which  goods  are  to  be  sent,  parol  evi- 
dence that  shipper  directed  a  different  route  than  one  selected  by  carrier 
is  inadmissible ;  Eells  v.  St.  Louis  etc.  Ry.  Co.,  52  Fed.  905,  arguendo. 

Modified  in  Witzler  v.  Collins,  70  Me.  301,  35  Am.  Rep.  333,  holding, 
as  between  parties  to  bill  of  lading,  evidence  is  competent  on  part  of 
carrier  to  contradict  the  admission  in  the  bill  that  goods  were  received 
in  good  condition. 

Distinguished  in  Vanderbilt  v.  Ocean  S.  S.  Co.,  215  Fed.  888,  132 
C.  C.  A.  226,  holding  where  bill  of  lading  contained  words  "weight  sub- 
ject to  correction/'  recital  as  to  quantity  does  not  bind  ship,  but  leaves 
question  open. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  O. 
229,  233. 

Who  liable  as  common  carriers.    Note,  47  Am.  Dec.  652. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  R.  A.  432. 

Miscellaneous.  Cited  in  Missouri  Pac.  Ry.  Co.  v.  McFadden,  154  U.  S. 
161,  38  L.  Ed.  946, 14  Sup.  Ct.  991;  The  Queen  of  the  Pacific,  75  Fed.  78; 
Leitch  v.  Atlantic  Ins.  Co.,  66  N.  Y.  110. 
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14  WalL  607-613,  20  L,  Ed.  756,  LEARY  V.  UNITED  STATES. 

Where  entire  Teasel  1b  let  to  charterer  with  transfer  to  him  of  its  com- 
mand and  possession,  the  charter-party  is  contract  for  lease  of  vessel,  and 
charterer  will  he  considered  as  owner  for  the  voyage  or  service  stipulated. 
Approved  in  United  States  v.  Hvoslef,  237  U.  S.  16,  Ann.  Oas.  1916A, 
286,  59  L.  Ed.  820,  35  Sup.  Ct.  459,  holding  where  tax  is  on  charter- 
party  which  is  practically  bill  of  lading  for  entire  cargo,  it  is  a  tax  on 
exportation  and  invalid;  Hahlo  v.  Benedict,  216  Fed.  305,  132  C.  C.  A. 
447,  holding  stranding  of  yacht  on  known  shore  in  daytime  was  .due  to 
fault  of  master,  who  under  charter  was  servant  of  charterer  and  not  of. 
owner;  Gibson  v.  Manetto  Co.,  194  Fed.  333,  114  C.  C.  A.  291,  holding 
time  charter  of  small  schooner,  "including  three  of  her  men,"  to  be 
used  by  charterer  in  business  stated  for  monthly  hire,  constitutes  demise 
of  vessel  which  rendered  charterer  liable  for  her  loss  through  his,  or 
master's  or  crew's,  negligence;  Oolcar  S.  S.  Co.  v.  Tweedie  Trading  Co., 
146  Fed.  569,  charter  of  vessel  at  monthly  hire  for  vessel  and  crew, 
captain  appointed  by  owners  to  be  under  charterer's  orders,  is  demise 
of  ship;  The  Del  Norte,  111  Fed.  544,  holding  charterer  under  time 
charter  with  full  charge  of  vessel  barred  from  proceeding  in  rem  against 
vessel  for  master's  wrongful  act ;  The  Livingstone,  104  Fed.  924,  holding 
charterer  leasing  vessel  having  complete  control  thereof  entitled  to 
recover  as  cargo  owner  in  case  of  loss;  Grimberg  v.  Columbia  Packers' 
Assn.,  47  Or.  264,  266,  83  Pac.  196,  197,  construing  charter-party  giving 
charterer  sole  use  of  vessel  except  master's  cabin,  and  providing  that 
no  goods  shall  be  laden  except  for  charterer  is  not  a  demise;  United 
States  v.  Shea,  152  U.  S.  186,  38  L.  Ed.  406,  14  Sup.  Ct.  521,  where  gov- 
ernment was  held  liable  for  compensation  for  vessel  so  hired  during 
time  it  was  being  repaired  because  of  a  collision  while  under  control 
of  officers  of  government ;  Somes  v.  White,  65  Me.  546,  20  Am.  Rep. 
721,  holding  general  owners  of  vessel  not  liable  for  damages  occasioned 
by  a  collision,  happening  through  fault  or  negligence  of  master  who 
controls  her  pro  hac  vice  and  is  sailing  her  "on  shares";  The  Daniel 
Burns,  52  Fed.  160,  where  owners  have  let  canal-boat  and  have  sent  a 
man  therewith,  he  having  nothing  to  do  with  control  thereof,  they  will 
not  be  held  liable  for  a  shortage  in  a  cargo  of  grain;  The  New  York, 
93  Fed.  497,  holding  further  as  to  liability  of  charterers  where  vessel 
has  been  demised  to  them ;  The  Bombay,  38  Fed.  513,  holding  ship  liable 
for  coal  furnished  in  a  foreign  port,  parties  furnishing  same  having 
no  knowledge  of  charter-party. 

Which  of  two  or  more  is  master  of  person  conceded  to  be  servant 
of  one.    Note,  37  L.  B.  A.  56,  57. 

Liability  of  owner  of  hired  vessel.    Note,  13  Am*  Dec.  89. 
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Where  charter-party  merely  provides  for  the  let  of  vessel,  owner  re- 
taining possession  and  command,  contract  is  for  special  service  to  he  ren- 
dered by  owner  of  vessel. 

Approved  in  The  Beaver,  219  Fed.  140,  135  a  C.  A.  37,  holding  where 
contract  is  not  demise  of  ship,  bnt  of  affreightment,  charterer  is  not 
responsible  for  vessel's  faults  of  navigation,  and  where  she  is  sunk  in 
collision  through  fault  of  both  vessels,  he  may  recover  his  entire  loss 
from  other  vessel ;  The  Boveric,  167  Fed.  522,  93  C.  C.  A.  156,  winchman 
employed  by  ship  held  not  fellow-servant  of  stevedore  employed  by 
charterer;  McCormick  v.  Shippy,  119  Fed.  229,  holding  under  charter 
charterer  relieved  from  liability  for  loss  by  express  stipulation;-  The 
Del  Norte,  119  Fed.  119,  55  C.  C.  A.  220,  holding  charter  constituted 
demise  of  vessel  relieving  owner  from  liability  for  wrongful  act  of  master 
or  steward;  Stevenson  v.  Steamship  Boveric,  3  Alaska,  466,  holding 
libelant,  in  employ  of  contracting  stevedore,  being  injured  by  employee 
of  vessel  in  operating  winch,  was  not  fellow-servant  and  vessel  was 
liable ;  Adams  v.  Carey,  60  Or.  159, 118  Pac.  556,  holding  where  tug  was 
"chartered  and  let,"  all  expenses,  supplies  and  wages  to  be  borne  by 
owner,  tug  to  remain  in  command  of  owner,  it  was  not  demise  of  tug 
but  contract  of  affreightment;  Orimberg  v.  Columbia  Packers'  Assn., 
47  Or.  263,  114  Am.  St  Rep.  927,  8  Ann.  Oas.  491,  83  Pac.  196,  charter- 
party  held  to  be  mere  contract  of  affreightment  when  owner  provided 
master;  The  T.  A.  Ooddard,  12  Fed.  178,  holding  such  a  charter-party 
constituted  a  contract  of  affreightment  only,  and  not  a  demise  of  vessel 
to  charterers;  The  Craigallion,  20  Fed.  750,  holding  owners  of  vessel, 
under  such  charter,  liable  for  negligence  of  master  and  crew  which 
resulted  in  injury  to  cargo;  Hagar  v.  Clark,  78  N.  Y.  51,  and  Ross  v. 
Charleston  etc.  Transp.  Co.,  42  S.  C.  452,  20  S.  E.  287,  both  following 
rule;  The  L.  L.  Lamb,  31  Fed.  32,  where  vessel  was  chartered  to  be 
accompanied  by  owner  and  master,  but  crew  to  be  paid  by  charterers, 
seamen  do  not  lose  their  lien  on  ship  for  wages  even  if  they  had  knowl- 
edge of  contract  between  owner  and  charterer;  The  Nicaragua,  71  Fed. 
726,  and  The  Terrier,  73  Fed.  267,  owners  must  part  with  possession, 
command  and  navigation  of  vessel  in  order  that  the  letting  be  con- 
sidered a  demise  of  her;  Bramble  v.  Culmer,  78  Fed.  502,  24  C.  C.  A. 
182,  when  owners  have  retained  control  of  vessel  they  are  liable  for 
damages  caused  by  acts  of  an  incompetent  pilot  furnished  by  charterer; 
M'Gough  v.  Ropner,  87  Fed.  535,  holding  owners  liable  for  injuries 
to  stevedore  caused  by  negligence  of  crew  hired  by  them  and  under 
their  control. 

Demise  of  vessel  by  charter-party.    Note,  5  Ann.  Oas.  628,  624. 
Requisites  of  charter-party.    Note,  5  £.  R.  0.  630. 
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Prima  faoie  evidence  of  ownership  of  ship  from  register.    Note, 
24  E.  R.  0.  215. 

14  Wall.  613-620,  20  L.  Ed.  746,  ER8KENE  ▼.  HOHNBACH. 

Collector  cannot  refuse  to  enforce  an  assessment  regularly  made  by 
assessor  within  his  jurisdiction. 

Approved  in  Baffin  v.  Mason,  15  Wall.  675,  21  L.  Ed.  198,  holding  the 
warrant  of  the  assessor  is  a  justification  to  collector  for  distraining  and 
selling  taxpayer's  property,  on  his  refusal  to  pay  assessment;  Harding 
v.  Woodcock,  137  U.  S.  46,  S4  L.  Ed.  681,  11  Sup.  Ct.  7,  and  In  re 
Tyler,  149  U.  S.  187,  87  L.  Ed.  697,  13  Sup.  Ct.  791,  the  duty  of  the 
collector  is  purely  ministerial. 

Where  ministerial  officer  acts  on  an  order  or  process  which  is  regular 
on  its  face  and  comes  from  an  officer  or  tribunal  having  jurisdiction  to  issue 
it,  the  officer  is  protected  in  its  regular  enforcement,  although  officer  or 
tribunal  in  reaching  conclusions  upon  which  order  was  issued  may  have 
committed  serious  error. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  114,  66  L.  Ed.  118,  32  Sup. 
Ct.  26,  holding  marshal  protected  in  executing  process  in  rem  apparently 
valid,  and  not  disclosing  on  face  that  it  was  issued  in  personal  action; 
Kercheval  v.  Allen,  220  Fed.  267,  135  C.  C.  A.  1,  holding  internal 
revenue  officers  not  liable  for  punitive  damages  in  executing  search  war- 
rant regular  on  its  face;  Anderson  v.  Elliott,  101  Fed.  615,  41  C.  C.  A. 
521,  discharging  on  habeas  corpus  United  States  marshal  arrested  by 
State  authorities  for  executing  process;  State  v.  King,  30  Ind.  395,  396, 
66  N.  E.  87,  holding  no  recovery  against  sheriff  selling  property  under 
execution,  though  suit  pending  to  review  judgment;  Holdredge  v.  Mc- 
Combs,  8  Kan.  App.  667,  56  Pac.  537,  holding  sheriff  protected  by 
process  making  wrongful  seizure,  but  not  for  negligently  allowing  goods 
to  be  damaged;  Rush  v.  Buckley,  100  Me.  329,  70  L.  R.  A.  464,  61  Atl. 
777,  holding  magistrate  issuing  warrant  and  trying  case  and  officer 
serving  warrant  not  liable  for  false  imprisonment  though  ordinance 
violated  by  plaintiff  was  void;  Stutsman  County  v.  Wallace,  142  U.  S. 
309,  35  h.  Ed.  1024,  12  Sup.  Ct.  232,  and  Tyler  v.  Cass  County,  1  N.  D. 
394,  48  N.  W.  238,  in  holding  county  treasurer  free  from  liability  when 
he  had  sold  land  for  taxes  under  warrant  erroneously  issued  by  assessor ; 
First  Nat.  Bank  v.  Waters,  19  Blatchf.  248,  7  Fed.  157,  Moss  v.  Cum-# 
mings,  44  Mich.  362,  Bird  v.  Perkins,  33  Mich.  32,  Nowell  v.  Tripp,  61* 
Me.  430,  14  Am.  Rep.  575,  and  Dixwill  v.  Jones,  2  Dill.  185,  Fed.  Cas. 
3937,  all  applying  rule  to  collection  made  by  tax  collector  on  assessment 
apparently  regular;  Mehlin  v.  Ice,  56  Fed.  16,  5  C.  C.  A.  403,  holding 
sufficiency  of  evidence  to  warrant  the  issuance  of  a  writ  of  ejectment 
cannot  be  inquired  into  in  action  against  officer  for  enforcing  same; 
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dissenting  opinion  in  Leachman  v.  Dougherty,  81  111.  328,  majority  hold- 
ing tax  collector  not  protected  by  warrant  when  he  knows  of  facts  which 
render  it  void;  Barr  v.  Combs,  29  Or.  401,  45  Pac.  777,  applying  prin- 
ciple to  levy  made  by  sheriff  and  holding  evidence  to  charge  him  with 
knowledge  that  judgment  on  which  execution  was  based  had  in  fact 
been  paid,  was  inadmissible  in  action  for  illegal  seizure;  Winchester 
v.  Everett,  80  Me.  538,  6  Am.  St.  Rep.  229,  1LB.A.  426,  15  Atl.  597, 
holding  judgment  creditor  not  liable  in  trespass  for  refusing,  on  notice 
that  judgment  debtor  is  married  woman,  to  release  her  from  arrest 
already  made  by  officer  on  execution  regularly  issued  on  judgment  re- 
covered against  her  as  single  woman,  before  court  of  competent  juris- 
diction; Atwood  v.  Atwater,  43  Neb.  156,  61  N.  W.  577,  holding  error 
of  judgment  does  not  subject  judicial  officer  to  action  for  damages; 
Henline  v.  Reese,  54  Ohio  St.  605,  56  Am.  St  Rep.  739,  44  N.  E.  270, 
holding  ministerial  officer  may  safely  serve  process,  regular  in  form, 
although  he  may  know  court  was  without  jurisdiction  to  issue  same; 
Marks  v.  Sullivan,  9  Utah,  18, 19,  20  L.  R.  A.  593,  33  Pac.  226,  applying 
rule  where  constable  acted  on  a  warrant,  legal  on  its  face;  McGraw 
v.  Welch,  2  Colo.  290,  discussing  liability  of  constable  for  seizure  of 
goods  under  defective  writ  of  attachment ;  Milan  v.  Tillson,  17  Fed.  Cas. 
281,  holding,  under  facts,  owner  of  property  sold  by_tax  collector  for 
taxes,  cannot,  on  suit  against  collector,  for  value  of  same,  introduce 
evidence  to  show  no  tax  was  due  at  time  assessment  was  made;  In  re 
Anderson,  94  Fed.  495,  and  Mathews  v.  Densmore,  43  Mich.  463,  5  N.  W. 
671,  both  arguendo. 

'  Distinguished  in  Philadelphia  etc.  Ry.  Co.  v.  Kcnney,  19  Fed.  Cas. 
485,  on  ground  that  officer,  upon  whom  ministerial  officer  relied  for  au- 
thority, acted  without  jurisdiction ;  Shepard.  v.  Birth,  53  Ind.  108,  where 
evidence  showed  that  tax  collector  had  seized  and  damaged  or  consumed 
property  to  an  extent  greater  than  the  amount  of  the  verdict. 

Justification  of  officers  by  their  process.    Note,  21  Am.  Dec  190, 
191,  195,  196. 

Effect  of  replication  de  Injuria,  considered. 
Approved  in  Hein  v.  Westinghouse  Air  Brake  Co.,  168  Fed.  770,  hold- 
ing pleadings  in  Federal  court  in  action  at  law,  which  are  not  in  form 
required  by  State  practice,  but  substantially  comply  with  it,  are  good. 

Refund  by  or  recovery  from  United  States  of  Internal  revenue  tax. 
Note,  Ann.  Cas.  1916A,  301,  302. 

Miscellaneous.  Cited  in  Hastings  v.  Herold,  184  Fed.  762,  holding 
suit  brought  against  collector  for  return  of  oleomargarine  taxes  paid 
under  protest,  without  application  having  been  made  for  return,  is 
prematurely  brought;  Crystal  Springs  Distillery  Co.  v.  Cox,  49  Fed. 
561,  1  C.  C.  A.  365,  incidentally. 


833  MOWRY  v.  WHITNEY.  14  Wall.  620-353 

14  Wall.  620-653,  20  L.  Ed.  860,  MOWBY  v.  WHITNEY. 

Patent  to  Whitney  for  improvement  in  manufacture  of  car  wheels  held 
to  be  a  patent  for  a  process,  not  a  combination. 

Approved  in  Minerals  Separation  v.  Hyde,  207  Fed.  961,  holding  pro- 
cess  for  one  concentration  was  not  anticipated,  discloses  novelty  and 
invention,  and  was  infringed;  Young  v.  Burley,  200  Fed.  261,  118 
C.  C.  A.  368,  holding  Young  patent  No.  838,155  for  method  of  decorating 
pottery  void  for  lack  of  invention;  Schmertfc  Wire  Glass  Co.  v.  Western 
Glass  Co.,  178  Fed.  976,  holding  Schmertz  patents  No.  791,217  and  re- 
issue No.  12,443  for  manufacturing  wire  glass  valid  but  infringement 
doubtful ;  Malignani  v.  Germania  Electric  Lamp  Co.,  169  Fed.  301,  hold- 
ing mere  transposition  of  some  steps  in  patented  process  does  not  avoid 
infringement,  where  neither  principle,  mode  of  operation  nor  result  is 
changed;  Expended  Metal  Co.  v.  General  Fireproofing  Co.,  164  Fed.  854, 
90  C.  C.  A.  611,  holding  Golding  patent,  No.  527,242,  for  method  of 
making  expanded  sheet  metal  valid  and  infringed ;  Chisholm  v.  Johnson, 
106  Fed.  200,  holding  Chisholm 's  patent  for  hulling  green  peas  a  new 
and  specific  application  of  nature's  forces  for  advancement  of  ant; 
In  re  Weston,  17  App.  D.  C.  438,  holding  process  for  making  symmetrical 
movable  coil  for  electrical  measuring  machine  patentable;  Risdon  Iron 
etc.  Works  v.  Medart,  158  U.  S.  75,  39  L.  Ed.  902,  15  Sup.  Ct.  748,  and 
New  Process  Co.  v.  Maus,  20  Fed.  729,  as  an  instance  where  patent  was 
issued  for  process,  involving  chemical  effects  or  combinations;  Cary 
v.  Lovell  Mfg.  Co.,  31  Fed.  346,  where  patent  for  process  for  strengthen- 
ing and  making  elastic  steel  wire  was  sustained;  Carnegie  Steel  Co. 
v.  Cambria  Iron  Co.,  89  Fed.  753,  755,  holding  a  process  for  preparing 
blast  furnace  metal  for  use  in  a  converter,  patentable. 

Distinguished  in  United  States  Consol.  Seeded  Raisin  Co.  v.  Selma 
Fruit  Co.,  195  Fed.  274,  115  C.  C.  A.  234,  holding  Forsyth  patent  for 
process  of  treating  raisins  void  for  lack  of  novelty;  American  Straw- 
board  Co.  v.  Elkhart  Egg  Case  Co.,  84  Fed.  964,  holding  function  or 
mode  of  operation  of  a  mechanical  device  is  not  patentable  as  a  process. 

Right  to  patent  for  new  combination  of  machines  or  processes.    Note, 
20  E.  R.  0. 157. 

Specifications  are  to  be  construed  with  reference  to  purpose  of  patent. 
Approved  in  Roberts  v.  Schreiber,  2  Fed.  867,  following  rule;  Stock- 
land  v.  Russell  Grader  Mfg.  Co.,  222  Fed.  907,  138  C.  C.  A.  386,  holding 
demons  patent  for  road-grading  machine,  claims  2  and  17,  are  suffi- 
ciently specific  when  read  with  specifications  to  enable  one  skilled  in  art 
to  construct  operative  machine;  Johnson  v.  Foos  Mfg.  Co.,  141  Fed.  84, 
72  C.  C.  A.  105,  Johnson  'patent  No.  506,268,  for  process  and  apparatus 
for  separating  cotton-seed  and  hulls  from  fiber  is  valid  as  to  process 
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claim,  but  void  aa  to  mechanical  claim ;  Burdon  Wire  etc.  Go.  v.  Williams, 
128  Fed.  934,  holding  Burdon  patent  for  manufacturing  compound  in- 
gots for  seamless  plated  wire  infringed  by  process  inserting  solder  first 
and  driving  core  in  afterward  being  mere  reversal;  Bracewell  v.  Pas- 
saic Print-Works,  107  Fed.  470,  holding  question  whether  invention 
stated  in  such  full,  clear,  concise,  and  exact  terms  addressed  workers  in 
art,. "calico  workers." 

Distinguished  in  Universal  Brush  Co.  v.  Sonn,  146  Fed.  520,  Morrison 
patent  No.  717,014,  claim  1  for  method  of  making  brushes,  is  infringed 
by  method  of  Sonn  patent  No.  791,510. 

Infringer  of  a  process,  as  well  as  of  an  improvement  in  a  machine,  is 
not  liable  in  damages  for  his  entire  profits,  hut  for  advantage  he  has  ac- 
quired from  use  of  such  process  or  improvement. 

Approved  in  Cambria  Iron  Co.  v.  Carnegie  Steel  Co.,  224  Fed.  949, 
140  C.  C.  A.  437,  applying  rule  in  case  of  infringement  of  Jones  patent 
for  improvement  in  method  of  mixing  molten  pig  metal;  Underwood 
Typewriter  Co.  v.  Fox  Typewriter  Co.,  220  Fed.  885,  holding  burden 
was  on  complainant  to  prove  what  part  of  entire  profits  from  sales  of 
infringing  machine  was  due  to  his  patented  tabulater;  Columbia  Wire 
Co.  v.  Kokomo  Steel  etc.  Co.,  194  Fed.  109,  114  C.  C.  A.  186,  holding 
measure  of  profits  recoverable  from  infringer  of  barbed  wire  patent  is 
advantage  he  has  gained  by  use  of  patented  machine  as  compared  with 
others,  which  he  could  have  used  at  time  of  appropriation;  Pressed 
Prism  Glass  Co.  v.  Continuous  Glass  Prism  Co.,  181  Fed.  154,  holding 
complainant  entitled,  as  damages,  to  amount  of  profits  it  would  have 
made  on  glass  sold  by  defendant  and  also  amount  it  lost  on  own  sales 
by  reason  of  low  prices  forced  by  defendant;  American  St.  Flushing' 
Mach.  Co.  v.  St.  Louis  St.  Flushing  Mach.  Co.,  180  Fed.  761,  applying 
rule  on  infringement  of  Ottofy  patent,  No.  795,059,  for  street-flushing 
cart;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  312,  313,  315,  102  C.  C.  A. 
497,  applying  rule  on  infringement  of  Brown  patent,  No.  471,264  for 
improvement  in  ore-roasting  furnaces;  Westinghouse  Electric  &  Mfg. 
Co.  v.  Wagner  Electric  &  Mfg.  Co.,  173  Fed.  369,  97  C.  C.  A.  621, 
applying  rule  in  case  of  infringement  of  Westinghouse  patent  No.  366,362 
of  electric  convertor;  Brown  v.  Lanyon,  148  Fed.  839,  78  C.  C.  A.  528, 
action  cannot  be  maintained  for  sole  purpose  of  recovering  profits  which 
infringer  of  patent  has  made;  Kansas  City  Hay  Press  Co.  v.  Devol,  127 
Fed.  365,  holding  where  defendant  infringed  but  one  out  of  six  features 
of  hay-press  patent  of  plaintiff  and  damages  not  apportioned  by  latter, 
nominal  damages  only  recoverable;  Lattimore  v.  Hardsocg  Mfg.  Co.,  121 
Fed.  988,  58  C.  C.  A.  287,  holding  on  accounting  for  infringement  in 
li miners'  lantern-holders"  complainant  entitled  to  profits  made  on 
holders  only,  not  on  caps  used  therewith;  New  York  Bank  Note   Co. 
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v.  Hamilton  Bank  Note  Co.,  .180  N.  Y.  296,  73  N.  E.  53,  where  press 
manufacturer  having  agreement  not  to  attach  certain  device  to  presses 
already  sold,  did  so  sell,  buyer  liable  for  difference  between  profits  made 
from  use  of  device  and  those  made  without  it;  dissenting  opinion  in 
Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  315, 102  C.  C.  A.  497,  majority  hold- 
ing in  accounting  for  profits  where  infringement  is  only  of  improved 
feature,  recovery  is  restricted  to  profits  as  arose  from  patented  feature; 
Littlefield  v.  Perry,  21  Wall.  228,  22  L.  Ed.  581,  where  a  patent  for  cer- 
tain improvements  in  coal  stoves  had  been  infringed;  Elizabeth  v.  Nich- 
olson Pavement  Co.,  97  U.  S.  138,  24  L.  Ed.  1006,  (reversing,  1  Fed.  Cas. 
700),  the  burden  is  on  infringer  to  show  that  all  his  profits  were  not 
derived  from  use  of  patented  article,  where  profits  are  made  from 
article  patented  as  an  entirety;  Dobson  v.  Hartford  Carpet  Co.,  114 
U.  S.  445,  29  L.  Ed.  179,  5  Sup.  Ct.  948,  holding,  where  patentee  claims 
damage  for  infringement  of  carpet  design,  he  must  show  profits  have 
accrued  to  infringer  as  a  result  of  using  same ;  Tilghman  v.  Proctor,  125 
U.  S.  144,  151,  31  L.  Ed.  666,  669,  8  Sup.  Ct.  898,  902,  Mevis  v.  Conover, 
125  U.  S.  145,  23  L.  Ed.  1009,  31  L.  Ed.  667,  8  Sup.  Ct.  899,  Knox 
v.  Great  Western  Quicksilver  Min.  Co.,  6  Sawy.  432,  433,  Fed.  Cas. 
7907,  and  McCreary  v.  Pennsylvania  Coal  Co.,  141  U.  S.  463,  35  L.  Ed. 
819,  12  Sup.  Ct.  42,  following  rule;  Sessions  v.  Romadaka,  145  U.  S. 
45,  46,  36  L.  Ed.  616, 12  Sup.  Ct.  803,  where  defendant  had  used  patented 
fastener  on  trunk  manufactured  by  him;  Maier  v.  Brown,  17  Fed.  737, 
following  rule ;  Key  Stone  Mfg.  Co.  v.  Adams,  151  U.  S.  147,  38  L.  Ed. 
105,  14  Sup.  Ct.  298,  and  Black  v.  Munson,  14  Blatchf.  267,  Fed.  Cas. 
1463,  holding,  in  such  cases,  the  burden  of  proof,  as  to  amount  of  profits, 
is  on  plaintiff;  Buerk  v.  Imhaeuser,  14  Blatchf.  22,  Fed.  Cas.  2107,  The 
Magic  Ruffle  Co.  v.  Elm  City  Co.,  14  Blatchf.  115,  Fed.  Cas.  8950, 
Schillinger  v.  Gunther,  15  Blatchf.  310,  Fed.  Cas.  12,457,  Tuttle 
v.  Claflin,  76  Fed.  233,  22  C.  C.  A.  138,  Calkins  v.  Bertrand,  10  Biss. 
449,  8  Fed.  759,  Coupe  v.  Weatherhead,  37  Fed.  17,  Garretson  v.  Clark, 
10  Fed.  Cas.  46,  Shannon  v.  Bruner,  33  Fed.  872,  873,  Wetherill  v.  New 
Jersey  Zinc  Co.,  29  Fed.  Cas.  836,  Webster  Loom  Co.  v.  Higgins,  43  Fed. 
676,  Locomotive  Truck  Co.  v.  Pennsylvania  Ry.  Co.,  2  Fed.  679,  680, 
681,  and  Everest  v.  Buffalo  Oil  Co.,  31  Fed.  745,  746,  all  holding,  if 
patentee  cannot  show  an  absolute  advantage  in  the  use  of  his  patent  over 
results  which  could  be  reached  by  other  processes  in  common  and  un- 
restricted use,  he  cannot  recover  anything  from  an  infringer  as  profits; 
Fischer  v.  Hayes,  22  Fed.  529,  where  infringer  has  infringed  one  of 
several  claims  in  patent  only,  evidence  is  inadmissible  to  prove  that 
patent,  as  an  entirety,  was  capable  of  producing  greater  profits  than 
other  inventions  in  use;  Freeman  v.  Freeman,  142  Mass.  102,  7  N.  E. 
713,  arguendo:  Burdett  v.  Estey,  19  Blatchf.  4,  3  Fed.  569,  570,  in  gen- 
eral diseussion  as  to  what  constitute  profits  arising  from  use  of  patented 
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invention;  Creamer  v.  Bowers,  35  Fed.  210,  holding  rule  for  ascertain- 
ing amount  of  damages  sustained  by  patentee  varies  with  special  cir- 
cumstances of  each  case;  Brickill  v.  Mayor,  60  Fed.  102,  8  C.  C.  A.  500, 
Chicago  etc.  Ry.  Co.  v.  Sayles,  97  U.  S.  556,  24  L.  Ed.  1054,  and  Root 
v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  197,  26  L.  Ed.  978,  arguendo. 

Explained  in  Herring  v.  Gage,  15  Blatchf.  127,  128,  Fed.  Cas.  6422, 
holding,  in  present  case,  in  determining  amount  of  damages,  question 
was  not  what  saving  defendant  had  made  by  using  patented  device 
over  what  he  might  have  made  by  using  other  devices,  but  what  saving 
he  had  made  directly  by  using  patented  device ;  Emigh  v.  Baltimore  etc. 
Ry.  Co.,  4  Hughes,  273,  6  Fed.  285,  holding,  where  there  is  an  established 
license  fee  for  use  of  a  patented  article,  in  case  proof  of  profits  is 
difficult,  such  fee  may  be  taken  as  proper  basis  for  estimating  defend- 
ant's  profits.         v. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  260,  60  L.  Ed.  684,  36  Sup.  Ct.  272,  holding  in  case  of  infringement 
of  trademark  on  shoes,  owner  should  have  whole  profit;  Clark  v.  John- 
son, 199  Fed.  120,  122,  120  C.  C.  A.  382,  holding  where  entire  value  of 
defendant's  article  was  attributable  to  infringing  features,  burden  rested 
on  him  to  show  what  part  of  profits  arose  from  other  sources,  and  in 
absence  thereof  complainant  could  recover  all  profits;  Goulds  Manufac- 
turing Co.  v.  Cowing,  105  U.  S.  255,  26  L.  Ed.  988  (reversing  12  Blatchf. 
251,  Fed.  Cas.  5642),  where,  under  peculiar  state  of  facts,  patentee  was 
held  entitled  to  recover  from  infringer  difference  between  cost  of  pro- 
ducing article  and  amount  received  from  sale  thereof;  Warren  v.  Keep, 
155  U.  S.  269,  89  L.  Ed.  146,  15  Sup.  Ct.  84,  when  patented  invention  is 
for  a  new  article  of  manufacture  and  sale  of  entire  article;  Mulford 
v.  Pearce,  14  Blatchf.  142,  Fed.  Cas.  9908,  although  rule  appears  to 
be  denied. 

Lost  profits  by  infringement  of  patents,  copyrights  or  trademarks 
as  damages.    Note,  51  Ij.  R.  A.  814. 

Burden  of  proof  as  to  profits  in  infringement  suit.    Note,  41  L.  R. 
A.  (N.  S.)  658. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  853,  856. 

Interest  should  not  be  allowed  on  profits  made  by  infringer  of  patent 
until  final  decree  is  made,  since  profits  are  measure  of  damages  allowed 
patentee  for  invasion  of  his  right  and  interest  is  not  allowed  on  unliqui- 
dated damages. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 
226  Fed.  463,  holding  allowance  of  interest  on  award  of  damages  for 
infringement  rests  in  court's  discretion ;  Union  Steamboat  Co.  v.  Chaflin's 
Admrs.,  204  Fed.  419, 122  C.  C.  A.  598,  holding  on  confirmation  of  report 
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of  commissioner  in  admiralty  it  was  not  abuse  of  discretion  to,  allow 
interest  on  claim  from  date  when  report  was  completed;  United  States 
v.  Quinn,  122  Fed.  66,  58  C.  C.  A.  401,  holding  surety  on  contractor's 
bond  not  in  default  until  notice  and  demand,  from  which  time  interest 
runs;  National  etc.  Paper  Co.  v.  Dayton  Paper  Novelty  Co.,  97  Fed. 
332,  holding  interest  not  recoverable  on  profits  by  infringement  until 
damages  liquidated;  Littlefield  v.  Perry,  21  Wall.  229,  22  L.  Ed.  581, 
holding  there  may  be  circumstances  when  interest  should  be  allowed; 
Illinois  Central  Ry.  Co.'  v.  Turrill,  110  U.  S.  303,  28  L.  Ed.  155,  4  Sup. 
Ct.  6  (affirming  5  Biss.  351,  Fed.  Cas.  14,272),  and  Crosby  Steam  Gauge 
etc.  Co.  v.  Consolidated  Safety  Valve  Co.,  141  U.  S.  457,  458,  35  L.  Ed. 
816,  12  Sup.  Ct.  55,  where  it  was  held  equitable  to  allow  interest  from 
time  of  filing  report  by  master,  to  whom  case  had  been  ref erred*  to 
ascertain  amount  of  damages,;  Tilghman  v.  Proctor,  125  U.  S.  160,  31 
L.  Ed.  672,i8  Sup.  Ct.  907,  Holbrook  v.  Small,  12  Fed.  Cas.  326,  and 
Brady  v.  Atlantic  Works,  3  Fed.  Cas.  1195,  Webster  v.  New  Brunswick 
Co.,  29  Fed.  Cas.  559,  Locomotive  Truck  Co.  v.  Pennsylvania  Ry.  Co.,  2 
Fed.  682,  and  Creamer  v.  Bowers,  35  Fed.  208,  all  following  rule; 
National  Box  Co.  v.  Elsas,  81  Fed.  198,  holding  interest  should  not  be 
allowed  on  unliquidated  damages  before  verdict,  judgment  or  decree 
is  rendered;  Root  v.  Lake  Shore  etc.  Ry.  Co.,  105  U.  S.  200,  26  L.  Ed. 
979,  in  general  review  of  cases  relating  to  patent  law;  Steam  Stone 
Cutter  Co.  v.  Windsor  Mfg.  Co.,  17  Blatchf .  33,  Fed.  Cas.  13,335,  argu- 
endo; Pulliam  v*.  Pulliam,  10  Fed.  67,  in  discussing  liability  of  executor 
for  interest  on  funds  coming  into  his  hands. 

Interest  on  unliquidated  damages.    Note,  28  L.  R.  A.  (N.  8.)  76. 

Profits  allowed  patentee  from  infringer  are  really  damages,  and  un- 
liquidated until  decree  is  made. 

Approved  in  Kirk  v.  Du  Bois,  28  Fed.  462,  holding  such  damages  are 
not  extinguished  by  death  of  infringer. 

♦  _  

Priority  between  conflicting  patents.    Note,  20  E.  R.  0.  482. 

Miscellaneous.  Cited  as  to  nature  of  action  for  infringement  of 
patent,  in  Babcock  v.  Pioneer  Iron  Works,  34  Fed.  341. 

14  Wall,  653-661,  20  L.  Ed.  896,  THE  KEY  CITY. 

Laches  or  delay  in  enforcement  of  maritime  liens  will,  under  proper 
circumstances,  constitute  a  valid  defense. 

Approved  in  The  Columbia,  13  Blatchf.  523,  Fed.  Cas.  3036,  claimant 
having  delayed  three  years  in  filing  bill  against  vessel  for  injuries  sus- 
tained in  collision,  the  vessel  in  meantime  having  been  m6rtgaged,  it 
was  held  claim  must  be  postponed  to  mortgage;  to  same  effect,  The 
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i 
Bristol^  11  Fed.  163,  where  vessel  had  passed  to  bona  fide  purchaser; 
The  Brig  Wexford,  7  Fed.  681,  where  facts  were  such  that  defense  of 
laches  was  sustained;  Southard  v.  Brady,  36  Fed.  561,  where  claim  in 
admiralty  would  be  barred  at  law  by  statute  of  limitations,  it  is,  by 
analogy,  barred  on  ground  of  laches;  The  Nebraska,  69  Fed  1012,  17 
C.  C.  A.  94,  holding  further,  as  to  what  acts  will  constitute  a  waiver 
of  maritime  lien;  Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94 
Fed.  188,  189,  36  C.  C.  A.  135,  holding  Federal  courts,  in  exercising 
admiralty  jurisdiction,  are  not  bound  by  State  statutes;  Reed  v.  Mer- 
chants' Mut.  Ins.  Co.,  95  U.  S.  33,  24  L.  Ed.  351,  arguendo;  The  Queen 
of  the  Pacific,  61  Fed.  215,  216  (see  also  same  case  on  rehearing,  78 
Fed.  158),  holding  State  statute  of  limitations  does  not  apply  to  libel 
in  rem  to  enforce  maritime  lien. 

Distinguished  in  The  Samuel  Little,  223.  Fed.  317,  137  C.  C.  A.  136, 
delay  of  four  months  in  asserting*  seaman's  claim  for  wagfes  held  not 
laches  where  laches  was  not  pleaded. 

Stale  claims.    Note,  2  Am.  St.  Rep.  805. 

The  period  of  time  which  must  elapse  to  bar  enforcement  of  a  right  in 
admiralty,  must  depend  on  the  peculiar  equitable  circumstances  of  each  case. 
Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  560, 
45  L,  Ed.  320,  21  Sup.  Ct.  215,  holding  maritime,  and  not  local,  law 
governs  determination  of  city's  liability  for  injury  by  fireboat;  The 
Oliver  Ames,  178  Fed.  742,  holding  where  mate  of  vessel,  son  of  master 
«and  principal  owner,  had  for  five  years  allowed  yearly  balances  of  his 
wages  to  stand,  he  had  postponed  his  lien  to  claims  of  others,  who  had 
furnished  repairs,  and  would  be  given  priority  only  to  extent  of  wages 
due  for  current  year;  Edwards  v.  Mercantile  Trust  Co.,  124  Fed.  392, 
holding  allegation,  complainant  uninformed  as-  to  matters  set  forth  until 
within  few  weeks,  not  excusing  delay  of  eight  years;  Bryan  v.  Pinney,  3 
Ariz.  33,  20  Pac.  313,  holding  four  years'  delay  after  foreclosure  decree 
and  sale,  where  plaintiff  saw  purchaser  make  valuable  improvements, 
bars  suit  to  set  aside ;  Harwood  v.  Cincinnati  etc.  Air  Line  R.  R.  Co.,  17 
Wall.  81,  21  L.  Ed.  559,  holding,  where  bill  to  set  aside  judicial  pro- 
ceedings is  filed  five  years  after  such  proceedings  were  had,  the  cause 
of  so  considerable  a  delay  should  be  set  out;  The  Harriet  Ann,  6  Biss. 
15,  Fed.  Cas.  6101,  where  seaman's  lien  for  wages  was  held  unenforce- 
able after  delay  of  two  years,  ship  in  meantime  having  passed  to  bona 
fide  purchaser ;  The  Artisan,  8  Ben.  541,  Fed.  Cas.  567,  and  The  Norfolk, 
2  Hughes,  127,  Fed.  Cas.  10,297,  claim  for  overdue  wages  does  not  neces- 
sarily become  stale  in  twenty  months;  The  Alaska,  33  Fed.  112,  holding 
delay  of  eleven  months  in  bringing  suit  for  damages,  the  result  of  a 
collision,  not  laches,  even  though  vessel  against  which  libel  was  filed 
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had  passed  into  hands  of  purchasers  without  notice  of  claim;  The  Tiger, 
90  Fed.  827,  where  a  delay  of  seventeen  months  was  held  to  have  barred 
claim. 

,  Where  two  corporations  unite  their  property,  and  form  new  corpora- 
tion, putting  in  no  money,  the  new  corporation  cannot  avail  itself  of  the 
doctrine  applicable  to  purchaser  without  notice. 

Cited  in  The  Alfred  J.  Murray,  60  Fed.  927,  arguendo. 

Distinguished  in  Bate  Refrigerating  Co.  v.  Gillett,  30  Fed.  688,  holding 
corporation,  buying  out  business  of  a  firm,  is  not  bound  by  injunction 
granted  against  firm,  unless  it  has  been  made  party  to  suit. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding 
corporation  or  partnership.    Note,  59  Am.  St.  Rep.  550* 

Consolidation  of  corporations.    Note,  79  Am.  Dec  426. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Rep.  643. 

Creditors'  right  to  subject  to  equitable  lien  or  preference,  assets 
transferred  to  other  corporation.    Note,  5LS.A.  (N.  8.)  522. 

Where  lien  la  sought  to  be  enforced  to  detriment  of  a  purchaser  for 
value,  without  notice  of  lien,  the  defense  of  laches  will  be  valid  under 
shorter  time  than  when  claimant  is  owner  at  time  lien  accrued. 

Approved  in  Norfolk  Sand  etc.  Co.  v.  Owen,  115  Fed.  781,  53  C.  C.  A. 
96,  refusing  to  enforce  lien  against  bona  fide  purchaser  where  libelant 
delayed  fourteen  months  after  repairs  made;  The  H.  N.  Emilie,  70  Fed. 
512,  where  lien  for  wages  was  enforced  against  prior  mortgagees,  the 
ship  having  remained  under  control  of  mortgagor ;» In  re  Herman,  9  Ben. 
448,  Fed.  Cas.  6405,  arguendo. 

Miscellaneous.  Cited  in  Fitzgerald  v.  The  H.  A.  Richmond,  9  Fed. 
Cas.  191;  The  Rapid  Transit,  11  Fed.  335;  Bacon  v.  Chase*  83  Iowa,  630, 
50  N.  W.  26;  Frenche  v.  Kitchen,  53  N.  J.  Eq.  39,  30  AtL  816;  Marrow 
v.  Brinkley,  85  Va.  62,  6  S.  E.  609. 

14  Wall.  661-670,  20  L.  Ed.  757,  DELMAS  v.  MERQHANTS'  MUT.  INSUR- 
ANCE OO.    % 

Supreme  Court  has  no  power  to  review  decision  of  highest  State  court, 
holding  a  contract  void  on  general  principles  of  public  policy. 

Approved  in  White  Star  Mining  Co.  v.  Hultberg,  205  U.  S.  540,  51 
L.  Ed.  921,  27  Sup.  Ct.  794,  following  rule ;  dissenting  opinion  in  Tullock 
v.  Mulvane,  184  U.  S.  522,  46  L.  Ed.  670,  22  Sup.  Ct.  382,  majority 
holding  bond  given  pursuant  to  United  States  law  governed  by  principles 
of  law  administered  in  Federal  court,  and  not  by  local  law;  Tarver  v. 
Reach,  15  Wall.  68,  21  L.  Ed.  82,  and  Rockhold  v.  Rockhold,  92  U.  S. 


14  Wall.  661-670        NOTES  ON  U.  S.  REPORTS.  840 

130,  23  L.  Ed.  507,  both  holding  Supreme  Court  without  jurisdiction  to 
review  State  decision,  holding  upon  principles  of  general  law,  that 
trustee  cannot  be  held  responsible  to*  cestui  for  loss  of  funds,  if  loss  was 
occasioned  by  cestui 's  own  laches ;  New  York  Life  Ins.  Co.  v.  Hendren, 
92  U.  S.  287,  23  L.  Ed.  710,  where  State  court  refused  instructions  as 
to  effect,  under  general  public  law,  of  sectional  Civil  War,  on  contract 
which  was  subject  of  suit;  United  States  v.  Thompson,  93  U.  S.  589, 
23  L.  Ed.  983,  and  Bank  of  Old  Dominion  v.  McVeigh,  98  U.  S.  333, 
25  L.  Ed.  Ill,  both  applying  principle  to  a  decision,  based  on  general 
principles  of  commercial  law,  relating  to  effect  of  Civil  War  on  notice 
required  to  be  given  to  indorser  of  promissory  note;  Dugger  v.  Bocock, 
104  U.  S.  601,  602,  26  L.  Ed.  848,  holding  Supreme  Court  had  no  juris- 
diction to  re-examine  the  decree  of  a  State  court,  dismissing  a  bill 
brought  by  vendor  of  lands  to  have  sale  set  aside  on  ground  that  pay- 
ment was  made  in  Confederate  notes  and  bonds ;  San  Francisco  v.  Scott, 
111  U.  S.  769,  28  L.  Ed.  593,  4  Sup.  Ct.  688,  holding  decision  of  California 
courts,  as  to  power  of  alcalde  in  San  Francisco,  after  conquest,  but 
before  adoption  of  State  Constitution,  to  make  grants  of  land,  did  not 
involve  a  Federal  question;  Chicago  etc.  Ry.  Co.  v.  Wiggins  Ferry  Co., 
119  U.  S.  624,  30  L.  Ed.  523,  7  Sup.  Ct.  402,  and  Lehigh  Water  Co.  v. 
Easton,  121  U.  S.  392,  30  L.  Ed.  1060,  7.  Sup.  Ct.  919,  all  following  rule ; 
New  Orleans  Water- Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125 
U.  S.  34,  31  L.  Ed.  613,  8  Sup.  Ct.  750,  and  Commercial  Milling  Co.  v. 
Western  Union  Tel.  Co.,  151  Mich.  440,  115  N.  W.  702,  both  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  527. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.     Note,  63  I*.  R.  A.  579. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,-  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  403. 

Where  State  decision,  relating  to  contracts,  is  based  on  constitutional 
or  legislative  enactment,  Supreme  Court  may  inquire  whether  such  legisla- 
tion violates  the  Federal  Constitution  by  impairing  obligation  of  contract. 

Approved  in  Converse  v.  Mears,  162  Fed.  772,  refusing  to  follow  Wis- 
consin decisions  as  to  nature  of  stockholder's  liability  under  Minnesota 
Constitution;  Boyce  v.  Tabb,  18  Wall.  548,  21  L.  Ed.  757,  holding  it 
within  power  of  Supreme  Court  to  review  State  decision,  based  on  State 
law,  holding  contract  to  pay  for  slaves  sold  in  1861,  without  considera- 
tion ;  Hall  v.  De  Cuir,  95  U.  S.  500,  24  L.  Ed.  552,  arguendo. 

Distinguished  in  Winona  etc.  Ry.  Co.  v.  Plainview,  143  U.  S.  393, 
36  L.  Ed.  200,  12  Sup.  Ct.  538,  on  ground  that,  it  did  not  appear  State 
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decision  had  given  effect  to  legislative  enactment,  which  impairs  obliga- 
tion of  prior  contract.  % 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oas.  93. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Under  act  of  1824,  opinions  delivered  by  Louisiana  appellate  court  are 
part  of  the  record  on  appeal  in  the  Supreme  Court. 

Approved  in  New  Orleans  Water- Works  Co.  v.  Louisiana  Sugar  Refin- 
ing Co.,  125  U.  S.  27,  31  L.  Ed.  611,  8  Sup.  Ct.  746,  arguendo. 

Supreme  Court,  in  determining  whether  State  legislation  Impairs  obli- 
gation of  contract,  may  determine  for  itself  whether  contract  alleged  to 
have  been  affected  was  valid  in  its  inception;  in  so  doing,  it  is  not  con- 
cluded by  the  State  decisions. 

Approved  in  Western  Union  Tel.  Co.  v.  Commercial  Milling  Co.,  218 
U.  S.  414,  21  Ann.  Oas.  815,  54  L.  Ed.  1090,  31  Sup.  Ct.  59,  holding 
classification  of  telegraph  companies  in  statute  prohibiting  limitation 
of  liability  is  reasonable  and  does  not  deny  equal  protection  of  law  to 
such  companies  because  it  does  not  apply  to  common  carriers;  Pennsyl- 
vania R.  R.  v.  Hughes,  191  U.  S.  486,  48  L.  Ed.  271,  24  Sup.  Ct.  132, 
upholding  Pennsylvania  court's  decision  making  common  carriers  liable 
for  entire  loss  occurring  through  negligence,  contract  otherwise;  Gilbert 
v.  American  Surety  Co.,  121  Fed.  502,  61  L.  R.  A.  253,  57  C.  C.  A.  619, 
holding  decision  of  State  court  on  matters  of  general  law  not  binding  on 
Federal  court ;  Northwestern  University  v.  People,  99  U.  S.  321,  25  L.  Ed. 
389,  holding,  in  determining  whether  contract  between  university  and 
State  had  been  impaired  by  subsequent  legislation,  the  Supreme  Gourt 
might  review  that  part  of  decision  of  State  court  holding  such  contract 
void  ab  initio ;  to  same  effect  is  Mobile  etc.  Ry.  Co.  v.  Tennessee,  153  U.  S. 
495,  38  L.  Ed.  797,  14  Sup.  Ct.  971,  a  similar  case. 

Opinion  of  court  below  as  part  of  record.    Note,  16  L.  R.  A.  799. 

Federal  courts  are  bound  by  decisions  of  State  courts  construing  their 
own  statutes;  also,  so  far  as  they  establish  rules  of  law  affecting  title  to 
lands,  or  principles  which  have  become  settled  rules  of  property. 

Approved  in  Patten  v.  Cilley,  46  Fed.  892,  holding,  in  proceedings  to 
establish  wills,  law  of  State  should  generally  govern. 

Distinguished  in  Sanford  v.  Portsmouth,  2  Flipp.  108,  Fed.  Cas.  12,315, 
holding  Federal  court  not  bound  by  decision  of  State 'court,  holding  man- 
damus the  only  proper  remedy  upon  municipal  bonds;  Hollingsworth  v. 
Parish,  4  Woods,  284, 17  Fed.  112,  where  decision  of  State  court  was  on 
question  involving  general  principles  of  law. 

Notes  of  Confederate  States,  in  ordinary  circulation  as  money,  during 
Rebellion,  constituted  good  consideration  for  a  contract,  and  a  judgment 
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of  State  court,  holding  such  contracts  void,  based  on  constitutional  amend- 
ment declaring  them  invalid,  impairs  the  obligation  of  a  contract. 

Approved  in  Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S. 
95,  44  L.  Ed.  687,  20  Sup.  Ct.  556,  holding  payments  by  railroad  of 
interest  on  bonds,  in  State  treasury  warrants  received  in  course  of  busi- 
ness, not  void,  warrants  originally  issued  in  aid  of  Rebellion;  Hulvey 
v.  Roberts,  106  Va.  196,  55  S.  E.  587,  holding  Supreme  Court  of  Appeals 
of  Virginia  had  no  jurisdiction  to  review  decision  of  Circuit  Court  on 
writ  of  error  where  constitutionality  of  sections  of  code  in  dispute  were 
not  raised  on  trial ;  Louisiana  State  Lottery  Co.  v.  Pitzpatrick,  3  Woods, 
248,  Fed.  Cas.  8541,  holding  courts  will  enforce  contracts  which  had 
sanction  of  law  when  made;  Young  v.  Mitchell,  33  Ark.  228,  and  Lewis 
v.  Alexander,  51  Tex.  590,  reaffirming  fore  part  of  rule;  Whitfield  v. 
Riddle,  52  Ala.  471,  holding  Confederate  currency  sufficient  considera- 
tion to  support  a  promissory  note ;  Berry  v.  Bellows,  30  Ark.  211,  where 
payment  of  debt  in  Confederate  notes  was  held  to  have  discharged  debt ; 
Baldy  v.  Hunter,  171  U.  S.  395,  43  L.  Ed.  211,  18  Sup.  Ct.  892,  where 
court  holds  transactions  between  persons  residing  within  territory  dom- 
inated by  Confederate  government,  not  invalid  because  they  occurred 
under  sanction  of  laws  of  that  government ;  Van  Hoose  v.  Bush,  54  Ala. 
350,  holding,  further,  as  to  when  use  of  Confederate  notes  is  illegal; 
Daughdrill  y.  Edwards,  59  Ala.  427,  arguendo;  County  Commissioners  v. 
Colorado  Seminary,  12  Colo.  499,  21  Pac.  491,  in  holding  legislature  could 
not  impair  clause  in  charter  granted  institution  of  learning,  which  pro- 
vided such  institution  should  be  free  from  taxation;  Succession  of 
Womack,  29  La.  Ann.  580,  and  Kennedy  v.  Briere,  45  Tex.  310,  as  au- 
thority for  holding  Confederate  money  had  value  during  period  of  war. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  41. 

*  ^ 

14  WaU.  670-676,  20  I*.  Ed.  760,  NEW  BEDFORD  ETC.  PROPEIXEB  OO. 
V.  UNITED  STATES. 

Not  cited. 

14  Wall.  676-682,  20  L.  Ed.  719,  WTLLARD  v.  PBESBUBY. 

Congress  has  power  to  authorize  city  of  Washington  to  assess  adjacent 
proprietors  of  lots  for  expenses  of  constructing  and  repairing  streets;  the 
tax  need  not  be  a  general  one  on  city. 

Approved  in  Chadwick  v.  Kelly,  187  U.  S.  543,  47  L.  Ed.  294,  23  Sup. 
Ct.  177,  holding  State  court  upholding  validity  of  ordinances,  requiring 
abutting  owners  to  pay  for  paving  streets,  not  obnoxious  to  Constitu- 
tion ;  Wright  v.  Davidson,  181  U.  S.  379,  45  L.  Ed.  904,  21  Sup.  Ct.  619, 
assessing  not  less  than  one-half  damage  upon  land  situate  on  each  side  of 
extended  street  valid;  French  v.  Barber  Asphalt  Paying  Co.,  181  U.  S. 
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342,  45  L.  Ed.  889,  21  Sup.  Ct.  632,  sustaining  apportionment  of  entire 
cost  of  street  pavement  upon  abutting  lots  according  to  frontage; 
Washington  Ry.  etc.  Co.  v.  Newman,  41  App.  D.  C.  446,  Henderson  y. 
Macfarland,  33  App.  D.  C.  318,  and  Macfarland  v.  Umhau,  34  App. 
D.  C.  116,  all  upholding  act  of  Congress  providing  for  condemnation 
of  land  for  improvement  of  avenue,  and  requiring  certain  assessment; 
District  of  Columbia  v.  Burgdorf,  6  App.  D.  C.  480,  holding  notice  of 
levy  of  special  assessment  required  by  statute  to  be  given  property 
owners  was  sufficient  to  support  tax;  Hem  an  v.  Allen,  156  Mo.  550,  57 
S.  W.  563,  upholding  municipality's  power  to  impose  whole  or  any  part 
of  cost  of  constructing  sewer  against  adjoining  property;  Ellison  v. 
City  of  Lamoure,  30  N.  D.  49,  151  N.  W.  989,  holding  where  under  stat- 
utes officers  authorized  have  assessed  benefits  of  sewer  their  action  is 
final  after  it  has  been  confirmed  and  approved  by  city-  council,  unless 
assailed  for  fraud,  etc.;  Webster  v.  Fargo,  9  N.  D.  211,  82  N.  W.  734, 
upholding  legislative  enactment  charging  entire  cost  of  paving  streets 
upon  property  abutting  pavement;  City  of  Perry  v.  Davis,  18  Okl.  452, 
453,  90  Pac.  872,  holding  law  under  which  cost  of  district  sewer  shall 
be  assessed  as  special  tax  against  lots  in  such  district  without  regard  to 
improvements,  is  constitutional;  Spencer  v.  Merchant,  125  U.  S.  355, 
31  L.  Ed.  767,  8  Sup.  Ct.  926,  and  Bauman  v.  Ross,  167  U.  S.  589,  42 
L.  Ed.  288,  17  Sup.  Ct.  982;  as  authority  for  holding  State  legislatures 
may  authorize  this  mode  of  taxation;  Paulsen  v.  Portland,  149  U.  S.  40,  * 
87  L.  Ed.  641,  13  Sup.  Ct.  753,  and  Butler  v,  Worcester,  112  Mass.  555, 
the  determination  of  a  territorial  district  to  be  taxed  for  a  local  im- 
provement is  within  province  of  legislative  discretion;  Williard  v. 
Williard,  154  U.  S.  568,  88  L.  Ed.  1088, 14  Sup.  Ct.  1215,  following  rule ; 
Parsons  v.  District  of  Columbia,  170  U.  S.  56,  42  L.  Ed.  947, 18  Sup.  Ct. 
525,  power  of  Congress  to  exercise  exclusive  jurisdiction  in  all  cases 
irithin  district,  includes  power  of  taxation;  dissenting  opinion  in  Nor- 
wood v.  Baker,  172  U.  S.  298,  48  L.  Ed.  451,  19  Sup.  Ct.  198,  majority 
holding  this  mode  of  assessment  illegal  where  exactions  from  adjacent 
owner  are  in  substantial  excess  of  special  benefits  accruing  to  him; 
Rolph  v.  Fargo,  7  N.  D.  668,  42  L.  R.  A.  657,  76  N.  W.  251,  holding  it 
competent  for  legislature  to  direct  that  all  expense  of  paving  a  city 
street  shall  be  assessed  against  abutting  property  in  proportion  to 
frontage. 

Distinguished  in  Rogers  v.  City  of  Salem,  61  Or.  333,  122  Pac.  312, 
holding  land  drained  by  existing  sewer  may  not  be  assessed  for  con- 
struction of  new  one  where  no  benefits  to  land  are  derived  therefrom. 

Local  assessments.    Note,  16  Am.  St.  371. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Gas.  1913A,  655. 
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XV  WALLACE. 


15  Wall.  1-3,  21  Ii.  Ed.  113,  POBTLAND  COMPANY  v.  UNITED  STATES. 

Appellant's  brief  not  being  filed  in  form  prescribed  by  Supreme  Court 
rules,  the  appeal  was  dismissed. 

Approved  in  Fitch  v.  Richardson,  147  Fed.  196,  77  C.  C.  A.  422,  fol- 
lowing rule;  Perry  etc.  Stone  Co.  v.  Wilson,  160  Ind.  438,  67  N.  E.  184, 
deciding  questions  as  to  extent  rule  complied  with,  requiring  concise 
statement  of  so  much  of  record  as  fully  presents  error  and  exception 
relied  on;  Southern  Express  Co.  v.  Van  Meter,  17  Fla.  796,  holding 
under  rule  of  court,  counsel  failing  to  embrace  assignments  of  error  in 
brief,  waives  their  consideration 

15  Wall.  3-7,  21  1m.  Ed.  118,  DUBUQUE  ETC.  B.  B.  CO.  v.  RICHMOND. 

Where  record  shows  that  defendants  in  State  court  set  up  defense 
that  contracts  sued  on  were  void  under  Constitution  and  acts  of  Congress, 
and  that  State  court  denied  the  claim,  Supreme  Court  has  jurisdiction. 

Approved  in  Nutt  v.  Knut,  200  U.  S.  19,  50  L.  Ed.  362,  26  Sup.  Ct.  216, 
following  rule ;  Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S.  526, 
51  L.  Ed.  303,  27  Sup.  Ct.  153,  holding  that  as  order  of  Secretary  of 
Agriculture  purporting  to  fix  quarantine  line  under  cattle  contagious 
disease  act  applies  to  all  shipments,  it  is  void  as  attempt  to  regulate  in- 
trastate commerce;  Higgins  v.  Rinker,  47  Tex.  390,  holding  State  law 
providing  for  tax  on  sale  of  intoxicating  liquors,  not  including  wines 
or  beer  manufactured  in  State,  violates  the  Federal  Constitution. 

Distinguished  in  Conde  v.  York,  168  U.  S.  648,  42  L.  Ed.  613,  18  Sup. 
Ct.  236,  where  no  right  or  title  was  specially  claimed  under  the  Consti- 
tution or  laws  of  the  United  States,  statute  being  only  collaterally  in- 
volved. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  537. 

(845) 
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16  Wall.  8-9,  21  L.  Ed.  118,  NORWICH  ETC.  B.  B.  CO.  v.  JOHNSON. 

Where  trustees  of  railroad,  joined  as  defendants  in  suit  of  foreclosure, 
did  not  join  in  appeal  to  State  appellate  court,  writ  of  error  from  Supreme 
Court  was  properly  brought  in  name  of  railroad  company  alone. 

Approved  in  Mercantile  Trust  Co.  v.  Kanawha  &  Ohio  Ry.,  58  Fed. 
13,  7  C.  C.  A.  3,  holding  railroad  practically  defunct  by  reason  of  decree 
of  foreclosure  and  sale,  and  having  no  interest  in  suit,  need  not  be 
made  party  to  appeal;  Guarantee  Trust  Co.  v.  Buddington,  23  Fla.  518, 
2  South.  887,  holding  it  is  unnecessary  to  cite  as  appellants  parties  whose 
interests  will  in  no  manner  be  affected  by  decree. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Court  for  review.    Note,  66  L.  B.  A.  856. 

15  Wall.  9-28,  21  It  Ed.  73,  DEXTER  v.  HAUL. 

In  England,  to  constitute  unsoundness  of  mind,  sufficient  to  avoid  a 
deed,  person  must  be  incapable  of  understanding  and  acting  in  ordinary 
affairs  of  life. 

Approved  in  Jacks  v.  Estee,  139  Cal.  513,  73  Pac.  249,  holding,  mort- 
gagor incapable  of  contracting,  question  of  good  faith  'of  mortgagee 
immaterial;  Edwards  v.  Davenport,  4  McCrary,  38,  20  Fed.  758,  holding 
mortgage  void  where  mortgagor  was  of  such  weak  and  feeble  mind  as 
to  be  unable  to  comprehend  nature  of  act. 

Lunacy  disqualifying  person  to   act  as  a  free  agent.    Note,   16 
E.  E.  0.  739. 

Power  of  attorney  of  an  infant  is  void. 
Approved  in  Turner  v.  Bondalier,  31  Mo.  App.  585,  586,  holding  infant 
cannot  appoint  agent  to  make  affidavit  to  his  statement  in  replevin  with- 
out the  interposition  of  next  friend  or  guardian;  Bellinger  v.  Foltz,  93 
Va.  734,  25  S.  E.  1000,  deed  of  guardian,  conveying  real  estate  of  infant 
ward,  is  void  on  its  face. 

Ratification  of  infant's  contracts.    Note,  7  Am.  Dec.  234. 

Contracts  of  infants.    Note,  18  Am.  St.  Rep.  629. 

Power  of  attorney  of  insane  person,  or  one  of  unsound  mind,  la  abso- 
lutely void. 

Approved  in  Plaster  v.  Rigney,  97  Fed.  16,  38  C.  C.  A.  26,  holding 
deed  executed  by  virtue  of  power  of  attorney,  given  by  lunatic,  void; 
Dougherty  v.  Powe,  127  Ala.  580,  30  South.  525,  holding  deed  executed 
by  one  non  compos  mentis  absolutely  void  and  passes  no  title;  White 
v.  Martin,  2  Alaska,  502,  where  resident  of  Fairbanks,  who  owned  prop- 
erty there,  became  insane  and  wandered  away,  there  is  no  presumption 
of  intent  to  abandon  possessory  claims  on  public  lands;  Sullivan  v. 
Flynn,  9  Mackey   (D.  C),  401,  holding  deed  of  insane  person  void; 
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Weber  v.  Delia  Mountain  Min.  Co.,  11  Idaho,  275,  81  Pac.  934,  applying 
principle  where  part  of  stock  of  controlling  member  of  corporation  was 
obtained  from  lunatic;  Bowman  v.  Wade,  54  Or.  357,  103  Pac.  76,  hold- 
ing mortgage  made  by  person  non  compos  mentis,  without  consideration, 
was  void;  Edwards  v.  Davenport,  4  McCrary,  41,  42,  43,  20  Fed.  761, 
762,  holding  where  person  signing  mortgage  and  bonds  was  at  the  time 
of  such  weak  and  feeble  mind  as  to  be  unable  to  comprehend  nature  of 
act,  instruments  were  void;  Anglo-California  Bank  v.  Ames,  27  Fed. 
728,  indorsement  of  certificate  of  deposit  by  an  insane  person  gives  no 
title  to  innocent  purchaser;  German  Savings  &  Loan  Soc.  v.  De  Lash- 
mutt,  67  Fed.  400,  purchaser  from  guarantee  of  insane  grantor  takes 
no  title;  Elder  v.  Schumacher,  18  Colo.  440,  333  Pac.  178,  mental  in- 
capacity of  grantor  may  be  relied  upon  as  a  defense  to  ejectment  suit; 
American  Trust  &  Banking  Co.  v.  Boone,  102  Ga.  205,  66  Am.  St.  Rep. 
170,  40  L.  R.  A.  252,  29  S.  E.  184,  bank  will  not  be  protected  in  paying 
check  drawn  by  an  insane  person ;  Rannells  v.  Gerner,  80  Mo.  483,  where 
husband  was  insane  at  time  of  signing  joint  deed,  the  dower  rights  of 
wife  were  not  thereby  released;  Farley  v.  Parker,  6  Or.  Ill,  25  Am. 
Rep.  505,  deed  may  be  impeached  by  evidence  that  grantor  wris  insane 
at  time  of  its  execution ;  Parkhurst  v.  Horsf ord,  10  Sawy.  410,  21  Fed. 
832,  where  evidence  was  not  sufficient  to  establish  insanity;  Parker 
v.  Marco,  76  Fed.  512,  to  the  same  point. 

Distinguished  in  Ratliff  v.  Baltzer's,  13  Idaho,  160,  89  Pac.  73,  holding 
where  person  contracting  is  not  entirely  without  understanding,  and  no 
fraud  or  deceit  has  been  practiced  upon  him,  his  contract  is  only  void- 
able; Williams  v.  Sapieha,  94  Tex.  435,  61  S.  W.  117,  holding  power  of 
attorney  by  one  of  unsound  mind  and  conveyance  of  land  by  virtue  of 
such  power  voidable;  French  Lumber  Co.  v.  Theriault,  107  Wis.  643, 
83  N.  W.  933,  holding  deed  of  insane  person  not  under  guardianship 
voidable  only. 

Denied  in  Wolcott  v.  Connecticut  etc.  Ins.  Co.,  137  Mich.  313,  100 
N.  W.  571,  assignment  of  contract  to  purchase  land  by  insane  person 
is  voidable  only;  Gribben  v.  Maxwell,  34  Kan.  12,  55  Am.  Rep.  236, 
7  Pac.  587,  holding  purchase  made  in  good  faith  for  a  fair  considera- 
tion, without  knowledge  of  grantor's  insanity,  cannot  be  avoided 
unless  offer  has  been  made  to  return  consideration;  Riley  v.  Carter,  76 
Md.  594,  35  Am.  St.  Rep.  446,  19  L.  R.  A.  494,  25  Atl.  668,  deed  of  trust, 
for  benefit  of  creditors,  executed  by  lunatic,  is  not  void,  but  voidable 
only;  McAnaw  v.  Tiffin,  143  Mo.  678,  45  S.  W.  658,  by  weight  of 
modern  authority,  deed  of  insane  person  made  before  inquest,  is  not 
void,  but  voidable  only;  Eaton  v.  Eaton,  37  N.  J.  L.  117,  18  Am.  Rep. 
720,  to  same  point. 

Contracts  of  lunatics,  whether  void  or  voidable.    Note,  15  Am.  Doc. 
365. 
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Insanity,  when  a  defense  to  contracts.    Note,  21  Am.  Rep.  33. 

Validity  of  bona  fide  contract  of  lunatic  executed  before  adjudica- 
tion of  insanity.    Note,  Ann.  Cas.  1914D,  867. 

Avoidance  of  deed  of  incompetent  person  in  action  of  ejectment. 
Note,  14  Ann.  Gas.  508. 

Validity  of  deed  of  insane  person.    Note,  19  L.  R.  A.  489. 

Presumption  of  continuance  of  insanity.     Note,  35  L.  R.  A.  118,  119. 

Whether  deed  executed  by  an  incompetent  not  judicially  declared 
such  may  be  avoided  in  action  at  law.  Note,  19  L.  R.  A.  (N.  S.) 
465. 

Validity  of  contract  by  insane  person.    Note,  6  E.  R.  C.  76. 

Expert  may  give  his  opinion,  as  to  sanity  or  insanity  of  a  person, 
founded  upon  facts  established  by  evidence  or  upon  a  similar  case  hypo- 
thetical^ stated,  but  he  will  not  be  permitted  to  determine  for  himself 
what  the  facts  are  as  established  by  the  evidence,  and  base  his  opinion  upon 
them. 

Approved  in  State  v.  Privitt,  175  Mo.  229,  75  S.  W.  463,  holding 
counsel,  in  putting  hypothetical  question  to  expert,  has  right  to  assume 
facts  according  to  theory  of  case,  though  based  only  partly  on  facts  in 
evidence;  Page  v.  State,  61  Ala.  18,  holding  medical  expert  might  give 
his  opinion,  as  to  result  of  wound  or  cause  of  death,  upon  facts  proved 
at  trial;  Reed  v.  State,  62  Miss.  409,  question,  "What  is  your  opinion, 
based  upon  the  testimony  adduced  at  this  trial,  as  to  the  sanity  or  in- 
sanity of  the  defendant?"  is  objectionable;  Yardley  v.  Cuthbertson,  108 
Pa.  St.  449,  56  Am.  Rep.  219,  1  Atl.  772,  an  expert  may  be  asked  to 
express  an  opinion  upon  a  definite  portion  of  testimony  assumed  to  be 
true,  if  first  made  acquainted  with  whole  testimony  involved;  Aultman 
Co.  v.  Ferguson,  8  S.  D.  464,  66  N.  W.  1083,  a  witness  who  had  never 
seen  engine  in  dispute,  incompetent  to  testify  as  to  its  value  from  testi- 
mony of  other  witnesses  as  to  its  condition ;  Zoldoske  v.  State,  82  Wis. 
607,  52  N.  W.  787,  hypothetical  question  stating  essential  facts  might 
be  asked  of  expert  witness. 

Denied  in  Kelley  v.  Richardson,  69  Mich.  459,  37  N.  W.  527,  where 
opinion  of  expert  as  to  value  of  an  attorney's  services  was  admitted. 

Admissibility  of  opinion  evidence  as  to  mental  capacity  of  person 
to  execute  contract  or  deed.    Note,  4  Ann.  Oas.  889. 

Witness'  right  to  give  opinion  as  to  sanity  or  mental  capacity. 
Note,  36  L.  R.  A.  66. 

Expert  opinions  as  to  sanity  or  insanity.  Note,  39  L.  R.  A.  311, 
313. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  £•  R.  O. 
231. 
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15  Wall.  29-34,  21  L.  Ed.  80,  THE  JOHN  GRIFFIN. 

Where  government  has  made  out  clear  prima  facie  case  against  vessel 
for  violation  of  revenue  laws,  onus  proband!  is  on  claimant;  in  absence  of 
rebutting  evidence,  vessel  condemned. 

Approved  in  United  States  v.  Three  Thousand  Eight  Hundred  and 
Eighty  Boxes,  8  Sawy.  133,  12  Fed.  404,  holding  claimant  of  seized  opium 
must  explain  away  prima  facie  case  of  government. 

15  Wall.  34-36,  21  L.  Ed.  106,  UNITED  STATES  v.  KELLY. 

Deserter  restored  to  duty  by  departmental  commander,  upon  conditions 
which  were  complied  with,  held  entitled  to  bounty  money  after  receiving 
an  honorable  discharge. 

Distinguished  in  United  States  v.  Landers,  92  U.  S.  78,  23  L.  E<L  604, 
holding  an  honorable  discharge  does  not  restore  pay  and  allowances  for- 
feited for  desertion. 

15  WalL  36-51,  21  L.  Ed.  107,  SMOOT'S  CASE. 

Jurisdiction  of  Court  of  Claims  is  limited  to  cases  arising  out  of  con- 
tracts, express  or  Implied,  to  which  United  States  is  party  in  same  sense 
in  which  an  Individual  might  be,  and  to  which  ordinary  principles  of  con- 
tracts must  and  should  apply. 

Approved  in  United  States  v.  Barlow,  184  U.  S.  137,  46  L.  Ed.  469, 
22  Sup.  Ct.  474,  holding  United  States  liable  for  damages  in  modifying 
contract  causing  interference  with  regular  work  in  building  drydock; 
United  States  v.  Smith,  94  U.  S.  217,  24  L.  Ed.  115,  holding  the  United 
States  liable  for  damage  to  contractor  caused  by  improper  suspension 
of  work. 

Impossibility  which  releases  one  from  obligation  to  perform  his  con- 
tract must  be  a  real  impossibility  and  not  a  mere  inconvenience. 

Approved  in  Brockenbrough  v.  Champion  Fibre  Co.,  176  Fed.  842, 
100  C.  C.  A.  310,  holding  where  in  suit  for  breach  of  contract  plaintiff 
based  whole  case  on  defendant's  total  repudiation  of  it,  and  was  de- 
feated, he  was  not  entitled  to  reversal  on  theory  of  being  entitled  to 
damages;  Clark  v.  National  Benefit  &  Casualty  Co.,  67  Fed.  225,  insur- 
ance company  delaying  to  secure  license  for  its  general  agent  in  another 
State,  held  liable  only  for  loss  caused  by  lack  of  diligence. 

Mere  assertion  that  party  will  be  unable,  or  will  refuse  to  perform  his 
contract,  is  not  sufficient  to  terminate  it;  it  must  be  distinct  and  unequivocal 
absolute  refusal  to  perform,  treated  and  acted  on  as  such  by  promisee. 

Approved  in  Roehm  v.  Horst,  178  U.  S.  14,  44  L.  Ed.  958,  20  Sup. 
Ct.  785,  allowing  suit  upon  contracts,  performance  not  due,  refusal  posi- 
tive and  unqualified;  Hoggson  Bros.  v.  First  Nat.  Bank,  231  Fed.  872, 
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holding  where  architects  under  building  eontract  stated  if  concessions 
were  not  made  they  preferred  not  to  do  work,  such  statement  was  not 
absolute  refusal  to  do  it,  and  they  could  recover  for  work  theretofore 
done;  McBath  v.  Jones  Cotton  Co.,  149  Fed.  386,  79  C.  C.A.  203,  where 
contract  called  for  delivery  of  goods  on  or  before  certain  date,  and 
prior  to  that  date  part  of  shipment  refused  as  not  up  to  contract,  pur- 
chaser could  not  refuse  further  offers  made  prior  to  date  called  for  in 
contract;  Southern  Cotton-Oil  Co.  v.  Heflin,  99  Fed.  343,  39  C.  C.  A. 
546,  holding  plaintiff  justified  in  continuing  to  manufacture  after  de- 
fendant gave  notice;  J.  M.  Ackley  &  Co.  v.  Hunter  etc.  Co.,  166  Ala. 
308,  51  South.  968,  holding  contract  of  sale  of  standing  timber  not 
rescinded  by  plaintiff's  temporary  refusal  to  pay;  Wells  v.  Hartford 
Manilla  Co.,  76  Conn.  34,  55  Atl.  601,  where  contract  provided  for  cer- 
tain amount  of  pulp  before  certain  time,  as  ordered,  and  for  some  time 
no  orders  given,  and  later  purchaser  telegraphed  that  no  shipments  be 
made,  there  was  no  breach  warranting  seller's  rescission  and  suing  for 
damages ;  Victor  Safe  &  Lock  Co.  v.  O'Neil,  48  Wash.  183,  93  Pac.  216, 
threat  not  to  accept  safe  unless  it  was  equal  or  superior  to  any  made 
held  not  withdrawal  of  order;  Bannister  v.  Victoria  Coal  etc.  Co.,  63 
W.  Va.  510,  61  S.  E.  341,  refusal  of  one  party  to  written  contract  to 
recognize  oral  modification  of  same  does  not  amount  to  repudiation  of 
original  contract;  Armstrong  v.  Ross,  61  W.  Va.  48,  55  S.  E.  899,  hold- 
ing refusal  of  vendee  to  perform  according  to  true  interpretation  of 
contract,  accompanied  with  offer  to  perform  according  to  his  erroneous 
interpretation,  does  not  entitle  vendor  to  rescind;  Swiger  v.  Hayman, 
56  W.  Va.  126,  107  Am.  St.  Rep.  901,  48  S.  E.  840,  applying  rule  where 
renunciation  of  contract  was  retracted  before  other  party  had  acted  on 
it;  Dingley  v.  Oler,  117  U.  S.  503,  29  L.  Ed.  988,  6  Sup.  Ct.  854,  holding, 
where  contract  gave  option  to  deliver  ice  at  any  time  during  shipping 
season,  refusal  to  deliver  at  a  certain  time  was  not  a  refusal  to  perform 
contract;  Foss-Schneider  Brewing  Co.  v.  Bullock,  59  Fed.  88,  8  C.  C.  A. 
14,  right  of  action  accrued  not  at  time  of  attempted  cancellation  of 
contract,  but  at  time  of  delivery  of  goods  in  accordance  therewith; 
Hanson  v.  Slaven,  98  Cal.  382,  33  Pac.  267,  where  refusal  to  deliver  stock 
in  accordance  with  contract  was  not  shown,  party  not  excused  from 
tendering  purchase  money;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Richards,  152 
111.  95,  30  L.  R.  A.  57,  38  N.  E.  782  instructions  given  were  within  the 
rule;  Dobbins  v.  Edmonds,  18  Mo.  App.  320,  it  is  unnecessary  to  show 
actual  performance  where  tender  of  it  was  declined;  Smith  v.  Keith, 
36  Mo.  App.  583,  rejection  of  two  loads  of  hay,  which  was  of  the  stipu- 
lated quality,  justified  plaintiff  in  rescinding  entire  contract  and  suing 
thereon;  Kilgore  v.  Northwest  Texas  etc.  Assn.,  90  Tex.  142,  143,  37 
S.  W.  600,  declaration  of  intention  to  abandon  contract  at  future  date 
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cannot  be  treated  as  an  abandonment,  where  party  continues 'actively 
engaged  in  its  performance;  Steinlein  v.  Blaisdell  (Tex.  Civ.  App.),  44 
S.  W.  203;  letter  called  forth  by  shipment  under  another  contract,  not 
expressing  an  abandonment  of  contract  involved,  did  not  authorize  a 
rescission  of  such  contract;  Stokes  v.  Baars,  18  Fla.  -661,  and  Barker 
etc.  Lumber  Co.  v.  Edward  Hines  Lumber  Co.,  137  Fed.  309,  both 
arguendo. 

Distinguished  in  Jebeles  etc.  Confectionery  Co.  t.  Stephenson,  6  Ala. 
App.  107,  60  South.  439,  holding  where  buyer  repudiates  executory  con- 
tract before  time  of  delivery,  seller  can  accept  such  refusal  and  sue  for 


Bight  to  rescind  or  abandon  contract  for  other  party's  default. 
Note,  30  L  R.  A.  60. 

Rescinding  because  of  anticipated  inability  of  other  party  to  com- 
plete contract  within  time  limit.    Note,  41  L.  R.  A.  (N.  8.)  61. 

Refusal  or  inability  of  one  party  to  perform  contract  as  discharge 
of  other  party.    Note,  6  E.  B.  C.  589. 

One  under  contract  to  deliver  horses  to  government,  upon  adoption 
of  regulation  for  inspection  of  horses  bought  and  the  branding  of  those 
unfit,  elected  to  abandon  his  contract,  without  attempting  any  performance, 
held  not  entitled  to  damages. 

Approved  in  United  States  v.  Spicer,  15  Wall.  51,  following  rule; 
Dingley  v.  Oler,  117  U.  S.  503,  29  L.  Ed.  988,  6  Sup.  Ct.  854,  holding, 
where  contract  gave  option  to  deliver  ice  at  any  time  during  shipping 
season,  refusal  to  deliver  at  a  certain  time  was  not  a  final  refusal  to 
perform  contract;  Foss-Schneider  Brewing  Co.  v.  Bullock,  59  Fed.  88, 
8  C.  C.  A.  14,  right  of  action  accrued  not  at  time  of  attempted  can- 
cellation of  contract,  but  at  time  of  delivery  of  goods  in  accordance 
with  contract;  Hanson  v.  Slaven,  98  Cal.  382,  33  Pac.  267,  where  refusal 
to  deliver  stock  in  accordance  with  contract  was  not  shown,  party  not 
excused  from  tendering  purchase  money;  Stanford  v.  McGill,  6  N.  D. 
565,  38  L.  R.  A.  770,  72  N.  W.  949,  repudiation  of  contract  before  time 
for  performance  does  not  constitute  a  breach. 

Distinguished  in  Edward  Hines  Lumber  Co.  v.  Alley,  73  Fed.  607, 
19  C.  C.  A.  599,  holding,  where  performance  was  demanded  at  a  time 
when  party  had  a  right  to  demand  it,  refusal  to  perform  was  a  breach 
of  agreement ;  American  Strawboard  Co.  v.  Haldeman  Paper  Co.,  83  Fed. 
623,  27  C.  C.  A.  634,  recovery  for  breach  of  covenant  to  convey  cannot 
be  had  where  party  persisted  in  demanding  a  deed  without  restriction 
provided  in  option ;  Marks  v.  Van  Eeghen,  85  Fed.  854,  30  C.  C.  A.  208, 
party  renouncing  executory  contract  without  cause,  before  time  for  per- 
forming it  has  elapsed,  authorizes  other  party  to  treat  it  as  terminated. 
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Entirety  of  contracts— Complete  performance,  when  essential  to  a 
cause  of  action  ex  contractu.    Note,  59  Am.  St.  Rep.  291. 

Contract  between  Individual  and  government  should  be  treated  as  if 
It  were  contract  between  Individuals. 

Approved  in  United  States  v.  Newport  News  Shipbuilding  &  Dry  Dock 
Co.,  178  Fed.  203,  101  C.  C.  A.  514,  holding  government  liable  for  stand- 
ardization trip  of  cruiser  required  by  Secretary  of  the  Navy. 

■ 

16  Wall.  61,  21  L.  Ed.  107,  UNITED  STATES  v.  SPICEB. 
Not  cited. 

15  Wall.  51-57,  21  I*  Ed.  41,  KEABNEY  v.  DENN. 

Where  court  overruled  motion  to  dismiss  for  want  of  jurisdiction,  ground 
of  ruling  not  appearing,  Supreme  Court  cannot  take  cognizance  of  an  ex- 
ception noted  on  the  record.  Bill  of  exceptions,  Betting  forth  what  was 
proved  and  decision  of  court,  should  have  been  taken. 

Approved  in  England  v.  Gebhardt,  112  U.  S.  505,  28  L.  Ed.  812,  5 
Sup.  Ct.  288,  holding  only  errors  apparent  on  face  of  record  can  be 
reviewed  on  writ  of  error;  Sessions  v.  Gould,  63  Fed.  1002,  11  C.  C.  A. 
550,  order  imposing  fine  for  contempt  reviewable  only  on  writ  of  error. 

Judgment  declaring  bou  illegitimate,  after  issue  as  to  whether  father 
was  ever  lawfully  married  to  admitted  mother,  held  Inadmissible  to  show 
illegitimacy  of  his  sisters  by  same  parents,  not  parties  to  the  original  pro- 
ceeding. 

Approved  in  Overby  v.  Gordon,  177  U.  S.  226,  44  L.  Ed.  746,  20  Sup. 
Ct.  608,  holding  transcript  of  De  Kalb  County  Court,  Georgia,  adjudi- 
cating deceased's  domicile,  properly  excluded  by  District  of  Columbia 
court  in  contest  for  administration  of  assets ;  White  v.  Hill,  176  Ala. 
486,  487,  58  South.  446,  holding  adjudication  on  petition  for  revocation 
of  letters  and  grant  of  other  letters  to  petitioner,  does  not  bar  right  of 
petitioner's  mother  to  sue  for  letters;  Sorensen  v.  Sorensen,  68  Neb. 
496,  98  N.  W.  839,  decree  on  appointment  of  administrator  that  mother 
was  not  decedent's  wife  is  not  conclusive  on  petition  for  distribution, 
where  petitioner  was  not  party  in  former  proceedings ;  Morin  v.  St.  Paul 
etc.  Ry.  Co.,  33  Minn.  180,  22  N.  W.  253,  holding  judgment  of  foreign 
probate  court  not  binding  against  stranger  to  proceedings  as  proof  of 
death  or  of  inheritance  of  lands. 

Conclusiveness  of  judgment  involving  fact  or  validity  of  marriage. 
Note,  Ann.  Oas.  1912G,  245. 

m 

15  Wall.  58-62,  21  L.  Ed.  61,  MADDOX  v.  UNITED  STATES. 

Under  statutes,  treasury  regulations  and  executive  orders  regulating 
the  purchase  of  products  of  States  in  rebellion,  United  States  purchasing 
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agents  had  no  power  to  negotiate  with  parties  not  owning  or  controlling 
such  products. 

Approved  in  Snell  v.  Dwight,  120  Mass.  13,  dismissing  bill  in  equity, 
for  an  account  of  profits,  by  party  to  contract  for  illegal  trading ;  Lacy 
v.  Sugarman,  12  Heisk.  362,  bill  of  exchange  drawn  by  citizen  of  a 
Confederate  State,  upon  a  like  citizen  residing  within  Federal  lines,  is 
void  except  in  hands  of  bona  fide  holder. 

15  Wall.  63-67,  21 1*.  Ed.  45,  GRAY  v.  DABLIKGTOK. 

Advance  in  value  of  property  during  a  series  of  years  cannot  be  con- 
sidered gains,  profits  or  income  of  any  one  particular  year,  therefore  ad- 
vance on  bonds  held  for  several  years  was  not  taxable,  under  act  of  1867, 
as  "gains,  profits  or  income"  of  year  in  which  sale  was  made. 

Approved  in  Gauley  Mountain  Coal  Co.  v.  Hays,  230  Fed.  112,  holding 
where  corporation  bought  other  corporation's  stock  in  1902  and  sold  it 
in  1911  for  two  hundred  and  ten  thousand  dollars,  proportionate  part  of 
this  profit  was  not  income  taxable  for  year  sale  was  made ;  Michell  Bros. 
Co.  v.  Doyle,  226  Fed.  440,  applying  rule  to  corporation  engaged  in 
sawmill  business;  Industrial  Trust  Co.  v.  Walsh,  222  Fed.  443,  444, 
net  increase  in  book  value  of  securities  held  by  bank,  held  not  "net 
income"  for  year  in  which  adjustment  was  made;  Mercer  v.  Buchanan, 
132  Fed.  508,  where  owner  of  stock  in  manufacturing  corporation  con- 
veyed stock  in  trust  to  pay  net  income  to  grantor  for  life,  and  then 
to  daughter  for  life,  and  after  grantor's  .death  company  sold  plant  for 
fifty  per  cent  cash,  and  stock  in  purchasing  company  equal  to  six  times 
its  capital  stock,  which  was  distributed  as  dividends,  dividend  was  not 
net  income ;  Miller  v.  Payne,  150  Wis.  578,  136  N.  W.  819,  holding  where 
large  assessment  was  levied  on  capital  stock  of  bank  to  replace  amount 
lost  by  defalcation  of  official  trustees,  properly  paid  assessment  of  stock 
held  by  them  out  of  corpus. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann.  Gas. 
19130,  986,  988. 

Constitutionality  of  income  tax.    Note,  27  L.  R.  A.  (N.  8.)  865. 

16  Wall.  67-68,  21  I*.  Ed.  82,  TABVER  v.  KEACH. 

Supreme  Court  cannot  review  State  court  decision,  holding  contract 
void  upon  general  principles  of  public  policy. 

Approved  in  Rockhold  v.  Rockhold,  92  U.  S.  130,  23  L.  Ed.  507,  hold- 
ing decision  by  State  court  that  trustee  cannot  be  held  liable  for  loss 
of  trust  fund  not  occasioned  by  laches  or  bad  faith  does  not  involve  a 
Federal  question  and  cannot  be  reviewed;  New  York  Life  Ins.  Co.  v. 
Hendren,  92  U.  S.  287,  23  L.  Ed.  710,  where  decision  of  State  court  was 
upon  principles  of  general  law  alone ;  Bank  of  Old  Dominion  v.  McVeigh, 
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98  U.  S.  333,  25  L.  Ed.  111,  decision  involving  general  principles  of 
commercial  law  does  not  present  a  Federal  question;  Drugger  v.  Bocock, 
104  U.  S.  601,  26  L.  Ed.  848,  dismissing  appeal  where  appellant  did  not 
show  that  a  Federal  question  was  involved;  San  Francisco  v.  Scott, 
111  U.  S.  769, "28  L.  Ed.  593,  4  Sup.  Ct.  688,  whether,  after  conquest  of 
California,  an  alcalde  could  make  a  valid  grant  of  pueblo  lands,  not  a 
Federal  question;  Chicago  &  Alton  R.  R.  Co.  v.  Wiggins  Ferry  Co., 
119  U.  S.  624,  30  L.  Ed.  523,  7  Sup.  Ct.  403,  dismissing  appeal  from 
decision  of  State  court  upon  the  validity  of  a  contract;  New  Orleans 
Water-works  Co.  v.  Louisiana  Sugar  Co.,  125  U.  S.  34,  31  L.  Ed.  613, 
8  Sup.  Ct.  750,  Supreme  Court  has  no  jurisdiction  on  the  ground  that 
the  obligation  of  a  contract  has  been  impaired,  unless  some  legislative 
act  of  State  is  upheld  by  judgment  appealed  from;  Winona  &  St.  Peter 
R.  R.  Co.  v.  Plainview,  143  U.  S.  393,  36  L.  Ed.  200,  12  Sup.  Ct.  538, 
dismissing  appeal  where  objection  that  obligation  of  contract  was  vio- 
lated was  raised  for  the  first  time  in  the  United  States  Supreme  Court; 
Saginaw  Gas-light  Co.  v.  Saginaw,  28  Fed.  533,  where  corporation  holds 
conflicting  grants  from  municipality  a  Federal  case  is  presented. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  540. 

15  Wall.  68-75,  21  L.  Ed.  46,  CHENEY  v.  VAN  ABSDALE. 
Not  cited. 

15  Wall.  75-77,  21  L.  Ed.  63,  EBSK1NE  v.  VAN  ARSDALB. 

Taxes  illegally  assessed  and  paid  may  always  be  recovered  back,  it 
collector  understands  from  payer  that  taxes  are  regarded  as  illegal  and 
that  suit  will  be  instituted  for  their  recovery. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S.  287,  56 
L.  Ed.  438,  32  Sup.  Ct.  216,  holding  where*  State  officer  received  money 
for  tax  paid  under  duress  he  may  be  sued  therefor;  Pacific  Whaling  Co. 
v.  United  States,  187  U.  S.  453,  47  L.  Ed.  256,  23  Sup.  Ct.  156,  denying 
appeal  and  holding  remedy  for  fees  paid  for  license  petitioned  for  under 
protest,  direct  action  for  their  recovery;  Abrast  Realty  Co.  v.  Maxwell, 
206  Fed.  336,  written  protest  at  time  of  distraint  and  oral  protest  prior 
thereto  held  sufficient';  Johnson  v.  Herold,  161  Fed.  601,  holding  large 
purchaser  of  internal  revenue  stamps  who  constantly  disputed  with  de- 
partment as  to  whether  certain  articles  were  subject  to  tax,  was  entitled 
to  recover  amount  paid  therefor;  Schaffner  v.  Young,  10  N.  D.  253,  86 
N.  W.  737,  to  effect  that  in  tax  cases  special  facts  must  be  inserted  in 
bill  or  complaint  calling  for  equitable  relief;  St.  Anthony  etc.  Elevator 
Co.  v.  Bottineau  County,  9  N.  D.  353,  83  N.  W.  214,  allowing  recovery  of 
illegal  and  void  tax  paid  under  protest  with  notice  of  future  suit  to  re- 
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cover  amount  paid;  Magnolia  v.  Sharman,  46  Axk.  363,  holding  illegal  tax 
paid  to  corporation,  under  threats  and  compulsion,  may  be  recovered; 
Shoup  v.  Willis,  2  Idaho,  111,  6  Pac.  125,  complaint  alleging  written  notifi- 
cation that  taxes  were  claimed  to  be  illegal  and  void,  and  that  suit  would 
be  commenced  for  their  recovery,  sufficient  to  support  judgment ;  Winder 
v.  Burlington,  68  Iowa,  283,  27  N.  W.  243,  tax  levied  on  property  not 
liable  to  taxation,  and  paid  under  protest,  may  be  recovered;  Lyon  v. 
Receiver  of  Taxes,  52  Mich.  276,  17  N.  W.  840,  personal  property  taxes 
paid,  under  protest,  to  avoid  seizure  of  goods,  may  be  recovered  in  suit 
against  collecting  officer;  Vicksburg  v.  Butler,  56- Miss.  74,  illegal  tax 
paid,  under  protest,  because  of  officer's  threat  to  shut  up  taxpayer's 
shop,  may  be  recovered;  Turner  v.  Althaus,  6  Neb.  67,  action  at  law  is 
the  proper  remedy  for  the  recovery  of  taxes  illegally  collected;  North 
Carolina  R.  R.  v.  Commissioners,  77  N.  C.  5,  plaintiffs  entitled  to  recover 
taxes  paid,  under  protest,  upon  exempt  property ;  Stephan  v.  Daniels,  27 
Ohio  St.  540,  payment  of  illegal  taxes  in  order  to  prevent  sale  of  prop- 
erty was  not  voluntary,  and  taxpayer  could  recover;  Dunnell  Mfg.  Co. 
v.  Newell,  15  R.  I.  238,  2  Atl.  770,  corporation  could  recover  tax,  ille- 
gally assessed,  paid  under  protest;  Raleigh  v.  Salt  Lake  City*  17  Utah, 
135,  53  Pac.  975,  taxes  assessed  under  an  invalid  ordinance,  and  paid 
under  protest  and  compulsion,  may  be  recovered  in  action  for  money 
had  and  received;  W.  Va.  Transp.  Co.  v.  Sweetzer,  25  W.  Va.  446,  in 
suit  by  railroad  for  freight  charges  and  money  advanced,  defendant 
might  set  off  freight  paid  in  excess  of  legal  charges;  Moller  v.  Merritt, 
24  Blatchf.  216,  29  Fed.  682,  arguendo,  objection  that  suit  could  be 
brought  only  after  decision  by  the  Secretary  of  the  Treasury,  of  no 
avail ;  Raisler  v.  Mayor,  etc.,  66  Ala.  198,  where  payment  was  voluntary 
there  could  be  no  recovery;  Board  of  Commrs.  v.  Searight  Cattle  Co./ 3 
Wyo.  795,  799,  31  Pac.  275,  277,  arguendo. 

Distinguished  in  Chesebrough  v.  United  States,  192  U.  S.  260,  48 
L.  Ed.  432,  24  Sup.  Ct.  264,  holding  written  application  to  internal 
revenue  commissioner  to  refund  purchase  price  of  stamps  voluntarily 
purchased,  not  appeal  from  adverse  decision  within  Rev.  Stats.,  §§  3226, 
3228;  Georgetown  College  v.  District  of  Columbia,  McAr.  &  M.  (D.  C.) 
46,  holding  where  party  pays  tax  with  knowledge  of  its  illegality,  without 
proof  of  attempt  to  enforce  collection,  payment  deemed  voluntary  and 
no  recovery  is  allowed;  Union  Pacific  R.  R.  Co.  v.  Commissioners  of 
Dodge  County,  98  U.  S.  544,  25  L.  Ed.  197,  holding,  in  the  absence  of  an 
enabling  statute,  taxes  illegally  assessed  might  not  be  recovered  back; 
Barney  v.  Rickard,  157  U.  S.  364,  39  L.  Ed.  734,  15  Sup.  Ct.  647,  where 
protest  was  made  after  payment  of  duties ;  Hopkins  v.  Butte,  16  Mont. 
109,  40  Pac.  173,  action  of  assumpsit  will  not  lie  to  recover  alleged 
illegal  tax  paid  before  assessment  of  penalty  for  nonpayment,  although 
written  protest  was  filed;  Van  Buren  v.  Downing,  41  Wis.  130,  where 
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person  paying  illegal  license  did  not  deny  his  liability  nor  inform  de- 
fendant that  he  would  bring  suit  to  recover  amount  paid,  no  action  lies 
for  its  recovery;  Parcher  v.  Marathon  County,  52  Wis.  390,  391,  38 
Am.  Rep.  746,  747,  9  N.  W.  24,  where  officer  manifests  intention  to  en- 
force collection  of  illegal  tax  by  seizure  and  sale  of  property,  payment 
is  not  voluntary  and  amount  may  be  recovered. 

Recovery  of  payment  of  excessive  freight  charges.  Note,  51  Am. 
Rep.  823. 

Recovery  of  voluntary  payments.    Note,  94  Am.  Sfc  Rep.  442. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  R.  A. 
(N.  S.)  479 

Where  Illegal  tax  has  been  collected,  citizen  who  has  paid  it  is  entitled 
to  interest  in  event  of  recovery,  from  time  of  illegal  exaction. 

Approved  in  State  Line  etc.  R.  Co.  v.  Davis,  228  Fed.  250,  and  Herold 
v.  Shanley,  146  Fed.  24,  76  C.  C.  A.  478  (affirming  141  Fed.  430),  both 
following  rule ;  Billings  v.  United  States,  232  U.  S.  287,  58  L.  Ed.  608, 
34  Sup.  Ct.  421,  holding  government  entitled  to  interest  on  taxes  on  use 
of  foreign-built  yachts  from  date  they  became  due;  National  Home  v. 
Parrish,  229  U.  S.  496,  57  L.  Ed.  1299,  33  Sup.  Ct.  944,  holding  national 
home  organized  under  statute  liable  for  interest  on  amount  found  due 
upon  building  contracts;  Treat  v.  Farmers'  Loan  etc.  Co.,  185  Fed.  764, 
108  C.  C.  A.  98,  and  Klock  Produce  Co.  v.  Hartson,  212  Fed.  758,  759, 
both  holding  that  in  action  against  collector  of  internal  revenue  to 
recover  taxes  paid  under  protest,  interest  will  be  allowed  until  final 
judgment ;  National  Home  etc.  v.  Parrish,  194  Fed.  942,  943, 114  C.  C.  A. 
576,  allowing  interest  on  damages  for  default  of  soldiers'  home  under 
building  contract;  United  States  v.  Mexican  International  R.  Co.,  154 
Fed.  520,  holding  interest  recoverable  by  United  States  on  unpaid  duties 
where  amount  is  liquidated,  clearly  ascertained  and'  demand  has  been 
made;  Kinney  v.  Conant,  166  Fed.  721,  722,  92  C.  C.  A.  410  (affirming 
Conant  v.  Kinney,  162  Fed.  582,  583),  applying  rule  in  suit  against 
internal  revenue  collector  to  recover  inheritance  taxes  paid  under  pro- 
test; McClain  v.  Pennsylvania  Co.,  108  Fed.  618;  47  C.  C.  A.  529  (affirm- 
ing Pennsylvania  Co.  v.  M'Clain,  105  Fed.  371),  holding  taxes  illegally 
exacted,  paid  under  threats  of  distraint,  recoverable  with  interest  from 
time  paid ;  Schell  v.  Cochran,  107  U.  S.  626,  628,  27  L.  Ed.  544,  545, 
2  Sup.  Ct.  828,  830,  holding  court  affirming  judgment  recovered  against 
collector  for  moneys  illegally  exacted  will  allow  interest  on  original 
judgment;  Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R.  Co.,  61  Fed.  248, 
9  C.  C.  A.  468,  allowing  interest,  in  a  suit  in  equity,  from  date  of  filing 
bill;  Richmond  &  I.  Const.  Co.  v.  Richmond,  N.  I.  &  B.  R.  R.  Co.,  68 
Fed.  115,  34  L.  R.  A.  631,  15  C.  C.  A.  289,  subcontractors  entitled  to 
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interest  from  completion  of  the  work;  Jourolmon  v.  Ewing,  80  Fed. 
€08,  26  C.  C.  A.  23,  enforcing  agreement  for  payment  of  interest  from 
date  of  contract  of  sale,  although  a  good  title  was  not  given  until  later. 
Distinguished  in  Redfield  v.  Ystalyfera  Iron  Co.,  110  U.  S.  176,  28 
L.  Ed.  110,  3  Sup.  Ct.  572,  holding,  where  plaintiff  unreasonably  de- 
layed the  prosecution  of  his  claim,  interest  ran  only  from  entry  of 
judgment;  Redfield  v.  Bartels,  139  U.  S.  701,  85  L.  Ed.  313,  11  Sup.  Ct. 
686,  to  the  same  point;  White  v.  Arthur,  20  Blatchf.  250,  10  Fed.  90, 
neither  government  nor  collector  is  liable  for  interest  accruing  after 
judgment;  Commissioners  v.  Buckner,  48  Fed.  540,  542,  where  taxes 
were  paid  without  protest  and  no  demand  made  for  repayment,  a  sub- 
sequent judgment  authorized  by  law  gave  no  right  to  interest. 

15  Wall.  77-94,  21  L.  Ed.  82,  THE  YOSEMITE  VALLEY  CASE  (HUTCH- 
INGS  y.  LOW). 

One  settling  on  government  lands,  with  intent  to  obtain  title  under 
pre-emption  laws,  does  not  thereby  acquire  such  vested  interest  in  premises 
as  to  deprive  Congress  of  power  to  divest  it  by  grant  to  another  party. 

Approved  in  Banning  Co.  v.  People  of  State  of  California,  240  U.  S. 
151,  152,  60  L.  Ed.  574,  36  Sup.  Ct.  340,  compliance  with  State  statute 
governing  sale  of  tide-lands  held  not  to  consummate  contract  without 
payment  of  some  installment  of  purchase  contract;  Weyerhaeuser  v. 
Hoyt,  219  U.  S.  389,  55  L.  Ed.  262,  31  Sup.  Ct.  300,  lands  within  indem- 
nity limits  of  Northern  Pacific  Railroad  land  grant  could  not  be  claimed 
under  timber  and  stone  act  by  one  who,  prior  to  January  1,  1898,  had 
merely  filed 'application;  Tarpey  v.  Madsen,  178  U.  S.  221,  44  L.  Ed.  ' 
1045,  20  Sup.  Ct.  851,  holding  mere  occupancy  by  entryman  without  fil- 
ing declaratory  statement  insufficient  to  protect  claim  against  grant; 
United  States  v.  Fickett,  205  Fed.  137,  123  C.  C.  A.  366,  holding  unpat- 
ented mining  claims  were  "public  lands,"  and  indictment  will  lie  against 
person  preventing  survey  of  same  by  United  States  surveyor;  United 
States  v.  Hanson,  167  Fed.  889,  93  C.  C.  A.  371,  holding  mere  occupa- 
tion, although  with  intention  of  acquiring  title  under  homestead  law, 
gives  occupant  no  rights  as  against  United  States;  Linebeck  v.  Vos, 
160  Fed.  542,  filing  of  homestead  application  for  land  in  possession  of 
persons  qualified  to  hold  same  confers  no  rights;  King  v.  M'Andrews, 
111  Fed.  872,  50  C.  C.  A.  29,  holding  territorial  act  withdrawing  land 
from  homestead  entry  and  including  same  within  town  limits  gave 
town-site  claimants  no  vested  rights;  Wagstaff  v.  Collins,  97  Fed.  9, 
38  C.  C.  A.  19,  denying  complainant's  right  to  lands  where  ancestor,  a 
homestead  settler,  abandoned  same  and  lands  patented  to  another; 
Ayers  v.  Kingsbury,  25  Cal.  App.  189,  143  Pac.  88,  holding  where 
applicant  for  school  lands  offered  to  file  with  surveyor-general  appli- 
cation before  withdrawal  of  such  lands,  and  filing  was  refused,  and 
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withdrawal  followed,  applicant  could  not  maintain  mandamus;  Oregon 
etc.  R.  R.  Co.  v.  Quigley,  10  Idaho,  781,  80  Pac.  403,  404,  construing 
17  Stat.  612,  granting  railroad  right  of  way  and  requiring  filing  of  map 
of  definite  location;  Graham  v.  Great  Falls  etc.  Co.,  30  Mont.  402,  76 
Pac.  811,  812,  preferential  right  given  successful  claimant  under  Comp. 
Stats.  1901,  p.  1392,  was  not  vested  right,  and  his  privilege  was  cut  off 
by  26  Stat.  1098;  McDonald  v.  Union  P.  Ry.  Co.,  70  Neb.  350,  97  N.  W. 
441,  State  courts  cannot  compel  conveyance  of  lands  subject  to  home- 
stead entry,  to  one  who  has  been  denied  privilege  of  making  such  entry 
by  land  officials;  Loney  v.  Scott,  57  Or.  382,  32  L.  R.  A.  (N.  S.)  466, 
112  Pac.  174,  lands  withdrawn  for  irrigation  works  are  not  open  to 
mineral  location;  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  335,  101 
Pac.  180,  holding  where  government  has  conformed  title  to  State  to 
swamp-lands  when  homesteader  or  pre-emptioner  had  acquired  equitable 
title  thereto,  suit  to  have  holder  of  legal  title  declared  trustee  can  be 
maintained;  Knapp  v.  Alexander  &  Edgar  Lumber  Co.,  145  Wis.  533, 
140  Am.  St.  Rep.  1091,  130  N.  W.  506,  holding  homesteader  on  public 
land  cannot  maintain  trespass  for  timber  cut  before  he  went  into  pos- 
session and  received  patent ;  Hosmer  v.  Wallace,  97  U.  S.  581,  24  L.  Ed. 
1132,  holding  it  competent  for  Congress  to  withdraw  land  possessed  and 
improved  by  purchaser,  under  Mexican  grant,  from  general  operation 
of  pre-emption  laws ;  Campbell  v.  Wade,  132  U.  S.  38,  38  L.  Ed.  242,  10 
Sup.  Ct.  10,  act  withdrawing  lands  from  sale  violated  no  vested  rights; 
Shiver  v.  United  States,  159  U.  S.  495,  40  L.  Ed.  232,  16  Sup.  Ct.  56, 
land  occupied  by  homestead  settler  continues  to  be  property  of  the 
United  States  until  issuance  of  patent,  and  cutting  of  timber  may  be 
restricted ;  Gonzales  v.  French,  164  U.  S.  345,  41  L.  Ed.  461,  17  Sup.  Ct. 
105,  where  claimant  failed  to  file  entry,  as  required  by  law,  the  United 
States  might  grant  land  to  another  party;  United  States  v.  Braddock, 
50  Fed.  672,  government  may  withdraw  land  from  sale  and  restrain 
claimant  from  cutting  timber  thereon;  Muse  v.  Arlington  Hotel  Co., 
68  Fed.  643,  United  States  under  no  obligation  to  make  complete  title 
to  lands  in  Louisiana,  held  under  inchoate  Spanish  title;  Norton  v. 
Evans,  82  Fed.  807,  27  C.  C.  A.  168,  an  attempted  homestead  entry 
conferred  no  vested  rights;  Haven  v.  Haws,  63  Cal.  516,  a  pre-emptor 
performing  acts  of  settlement  on  behalf  of  quarter-section  can  initiate 
a  valid  claim  to  the  whole,  although  other  half  is  inclosed  and  cultivated 
by  another  person;  Buxton  v.  Traver,  67  Cal.  174,  7  Pac.  451,  where 
original  settler  died  without  making  any  claim  to  benefits  of  pre-emption 
laws,  his  heirs  could  set  up  no  equitable  right  against  patentee ;  South- 
ern Pacific  R.  R.  Co.  v.  Purcell,  77  Cal.  71,  18  Pac.  887,  evidence  that 
occupant  of  land  was  entitled  to  a  homestead  entry  will  not  invalidate 
grant  to  railroad;  Omaha  &  G.  Smelting  Co.  v.  Tabor,  13  Colo.  53,  16 
Am.  St.  Rep.  193,  5  L.  R.  A.  242,  21  Pac.  929,  where  entry  is  made  on 
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public  lands,  under  license  of  the  government,  licensee  cannot  set  up 
possession  as  adverse  to  subsequent  purchaser  from  government;  Pierce 
v.  Sparks,  4  Dak.  2,  22  N.  W.  491,  occupancy  of  public  lands  for  town- 
site  purposes  gives  no  title  against  patentee;  Busch  v.  Donohue,  31 
Mich.  485,  government  not  precluded  from  granting  swamp-lands  to 
State  by  incomplete  pre-emption  claims;  American  Dock  &  Improve- 
ment Co.  v.  Trustees  for  Support  of  Public  Schools,  39  N.  J.  Eq.  420, 
legislature  had  power  to  rescind  provision  for  pre-emption  of  tide-lands 
and  dispose  of  the  same  by  special  grant;  Wells  v.  Pennington  County, 
2  S.  D.  12,  39  Am.  St.  Rep.  766,  48  N.  W.  308,  settlement  on  public  lands 
does  not  prevent  government  from  granting  such  lands  for  public  high- 
ways; Ferry  v.  Street,  4  Utah,  528,  7  Pac.  714,  public  lands  are  not 
appropriated  merely  by  being  occupied  by  squatters;  Allen  v.  Forrest, 
8  Wash.  707,  708,  24  L.  R.  A.  609,  610,  36  Pac.  973,  974,  statute  giving 
the  improver  of  tide-lands  a  preference  right  of  purchase  may  be  re- 
pealed; dissenting  opinion  in  South  End  Mining  Co.  v.  Tinney,  22  Nev. 
46,  56,  35  Pac.  98,  102,  majority  holding  patent  wrongfully  obtained 
conferred  no  title  as  against  person  relocating  mining  claim;  Pennoyer 
.  v.  McConnaughy,  140  U.  S.  20,  35  L.  Ed.  369,  11  Sup.  Ct.  705 ,  Black  v. 
Elkhorn  Min.  Co.,  49  Fed.  553,  and  Kingman  v.  Holthaus,  59  Fed.  312, 
all  arguendo;  Enoch  v.  Spokane  Falls  etc.  R.  R.  Co.,  6  Wash.  395,  33 
Pac.  966,  grant  of  right  of  way  to  railroad  required  the  payment  of 
damages  to.  holders  of  possessory  pre-emption  rights ;  dissenting  opinion 
in  Doolan  v.  Carr,  125  U.  S.  640,  31  L.  Ed.  852,  8  Sup.  Ct.  1239,  arguendo. 
Distinguished  in  Gould  v.  Pollard,  129  La.  12,  55  South.  692,  where 
railroad  land  grant  excepted  lands  occupied  by  actual  settlers  at  date 
of  definite  location,  such  lands  were  entirely  unaffected  by  grant ;  Mosher 
v.  Bacon,  229  Mo.  352,  129  S.  W.  683,  holding  where  plaintiff's  predeces- 
sor acquired  equitable  title  to  swamp-lands  by  paying  price  to  county  re- 
ceiver, it  precluded  resale  or  issuance  of  patent  by  county  to  other  than 
him  or  his  grantees;  Wilcox  v.  Phillips,  199  Mo.  299,  97  S.  W.  889,  hold- 
ing after  entry  of  public  land  under  military  bounty  warrant  holder  is 
equitable  owner  and  State  is  authorized  to  tax  same;  Oregon  Short 
Line  R.  R.  v.  Fisher,  26  Utah,  183,  72  Pac.  932,  holding  congressional 
grant  of  railway  right  of  way  does  not  include  land  subject  to  existing 
homestead  entry ;  Stofferan  v.  Okanogan  County,  76  Wash.  271,  136  Pac. 
486,  one  filing  soldier's  additional  homestead  application  is  entitled  to 
possession  against  mere  trespasser;  Shepley  v.  Cowan,  91  U.  S.  338, 
339,  23  lb  Ed.  427,  holding,  where  a  pre-emptor  took  the  first  initiatory 
step,  a  patent  issued  to  him  overrides  a  patent  issued  by  Missouri,  claim- 
ing land  under  selection  authorized  by  Congress ;  Republic  River  Bridge 
Co.  v.  Kansas  Pac.  Ry.,  92  U.  S.  319,  23  L.  Ed.  516,  where  Congress 
granted  certain  land,  subject  to  the  approval  of  the  President,  title 
became  absolute  upon  such  approval  and  related  back  to  passage  of 
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grant;  Ard  v.  Brandon,  156  U.  S.  542,  39  L.  Ed.  526,  15  Sup.  Ct.  408, 
where  homestead  application  was  wrongfully  rejected,  and  the  land  sub- 
sequently withdrawn  from  entry  and  settlement  and  granted  to  rail- 
road, the  settler  has  right  superior  to  railroad;  Lilienthal-v.  Southern 
Cal.  Ry.  Co.,  56  Fed.  704,  patent  for  land  entered  before  railroad  com- 
pany had  complied  with  conditions  precedent,  upon  which  their  grant 
depended,  constituted  better  title;  Caldwell  v.  Robinson,  59  Fed.  658, 
659,  a  settler  who  had  acquired  rights  to  lands  in  Indian  country,  under 
laws  of  provisional  government  of  Oregon,  but  was  refused  patent, 
could  not  be  ejected  by  Federal  officials;  Red  River  etc.  R.  R.  Co. 
v.  Sture,  32  Minn.  98,  20  N.  W.  230,  entry  of  lands  under  homestead 
acts  gives  a  vested  right,  although  no  patent  has  been  issued;  Virginia 
&  Truckee  R.  R.  Co.  v.  Lynch,  13  Nev.  101,  right  of  way  from  city  to  lay 
tracks  did  not  give  railroad  right  to  divest  a  person  of  possessory  rights 
without  compensation;  Larsen  v.  Oregon  R.  &  N.  Co.,  19  Or.  246,  23 
Pac.  976,  grant  to  railroad  does  not  give  right  of  way,  though  property 
claimed  by  homestead  settler ;  Washington  etc.  R.  R.  v.  Osborn,  160  U.  S. 
108,  40  L.  Ed.  357,  16  Sup.  Ct.  221,  nor  by  pre-emptioner. 

Rights  acquired  by  pre-emption.     Note,  23  Am.  Dec  492,  493. 

Rights  of  pre-emptors  on  public  lands.     Note,  87  Am.  Dec.  133. 

When  prerequisites  of  pre-emption  laws  have  been  complied  with,  in- 
cluding payment  of  purchase  price,  settler  for  first  time  acquires  vested 
interest  in  premises  occupied  by  him;  he  is  then  entitled  to  certificate  of 
entry  from  local  land  officers  and  ultimately  to  patent  from  United  States. 
Approved  in  Russian- American  Packing  Co.  v.  United  States,  199 
U.  S.  578,  50  L.  Ed.  316,  26  Sup.  Ct.  157,  all  rights  previously  acquired 
under  Comp.  Stats.  1901,  pp.  1467,  1468,  by  settlement  and  survey  of 
public  lands  in  Alaska,  were  terminated  by  President's  proclamation 
reserving  land  in  question  for  fish-culture  station;  United  States 
v.  Oregon  &  C.  K.  Co.,  186  Fed.  912,  provision  in  railroad  land  grant 
that  lands  shall  be  sold  to  actual  settlers,  in  tracts  not  more  than 
quarter-section,  at  not  more  than  two  dollars  and  fifty  cents  per  acre 
does  not  create  cbvenant  in  favor  of  third  person;  Wallace  v.  Adams, 
143  Fed.  724,  74  C.  C.  A.  540,  upholding  32  Stat.  641,  whereby  citizen- 
ship court  created  and  empowered  to  review  final  judgments  of  United 
States  courts;  United  States  v.  Oregon  etc.  R.  Co.,  133  Fed.  955,  rail- 
road grant  exempting  land  granted,  reserved  or  pre-empted,  excluded 
lands  upon  which  pre-emption  filed  and  accepted  by  land  office  though 
lands  not  paid  for;  M'Cune  v.  Essig,  118  Fed.  277,  holding  patent  to 
homestead  settler's  widow  conveys  land  absolutely  free  from  all  rights 
of  settler's  heirs;  United  States  v.  Holmes,  105  Fed.  44,  holding  mere 
occupancy  and  improvement  of  public  lands  with  view  of  acquisition 
not  preventing  United  States   from  reserving  same  from  settlement; 
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Cooper  v.  Wilder,  5  Cal.  Unrep.  80,  81,  41  Pac.  27,  holding  one  who  died 
within  two  years  after  entry  for  timber  culture  claims,  had  equitable 
interest  in  land,  and  title  when  perfected  inured  to  his  heirs;  Braun 
v.  Mathieson,  139  Iowa,  412,  116  N.  W.  790,  holding  patent  to  Iowa 
timber  culture  land  issued  to  li  heirs"  of  entry  man  did  not  confer  upon 
his  widow  any  title;  Graham  v.  Great  Falls  Water  Power  etc.  Co.,  30 
Mont.  400,  76  Pac.  810,  preferential  right  given  succecsful  claimant 
under  Comp.  Stats.  1901,  p.  1392,  was  cut  off  by  26  Stat.  1098 ;  State 
v.  King,  64  W.  Va.  598,  63  S.  E.  490,  holding  where  former  owner  of 
land  forfeited  for  nonpayment  of  taxes,  no  vested  right  of  property  in 
such  land  is  in  him  until  redemption  by  payment  and  decree  of  redemp- 
tion; dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S. 
152,  47  L.  Ed.  424,  23  Sup.  Ct.  319,  majority  holding  land  occupied  by 
homestead  settler  not  passing  to  railroad  company  by  grant;  Tegarden 
v.  Le  Marchel,  129  Fed.  490,  arguendo;  Northern  etc.  R.  R.  Co.  v.  Smith, 
171  U.  S.  269,  43  L.  Ed.  161,  18  Sup.  Ct.  797,  town-site  claimant  is  in 
no  better  position  than  pre-emptioner ;  Buxton  v.  Traver,  130  U.  S. 
236,  32  L.  Ed.  921,  9  Sup.  Ct.  511,  holding  a  person  settling  upon  land 
in  advance  of  public  survey  acquires  no  devisable  estate ;  United  States 
v.  Braddock,  50  Fed.  673,  government  may  withdraw  land  from  sale 
and  restrain  claimant  from  cutting  timber  thereon;  American  Mortgage 
Co.  v.  Hopper,  56  Fed.  71  (affirmed  in  64  Fed.  555,  12  C.  C.  A.  293), 
where  pre-emption  certificate  was  fraudulently  obtained  for  benefit  of 
a  third  party,  it  may  be  canceled;  Diller  v.  Hawley,  81  Fed.  653,  26 
C.  C.  A.  514,  to  the  same  point;  Tennessee  etc.  R.  R.  Co.  v.  Tutwiler, 
108  Ala.  486,  18  South.  669,  where  pre-emptor,  having  made  final  proof, 
sold  land  before  issuance  of  certificate  of  entry  and  patent  was  issued 
Co  his  heirs,  their  legal  title  was  superior  to  that  of  grantor  under  deed ; 
Struby-Easterbrook  Co.  v.  Davis,  18  Colo.  97,  36  Am.  St.  Rep.  269,  31 
Pac.  496,  lands  entered  under  homestead  laws  are  liable  to  the  satis- 
faction of  debts  contracted  by  claimant  after  date  of  final  certificate; 
Savannah  etc.  R.  R.  Co.  v.  Davis,  25  Fla.  922,  7  South.  30,  railroad 
company  which  has  not  complied  with  terms  of  act  granting  it  a  right 
of  way  has  no  right  to  run  road  through  land  of  homesteader;  Aiken 
v.  Ferry,  6  Sawy.  89,  Fed.  Cas.  112,  holding  one  who  has  entered  land 
in  trust  for  another  not  such  a  "  proprietor ' '  as  to  forfeit  his  right 
of  pre-emption ;  Wirth  v.  Branson,  98  U.  S.  121,  25  L.  Ed.  87,  holding 
rights  of  party  who  has  complied  with  terms  and  conditions  entitling 
him  to  patent  not  defeated  by  patent  subsequently  issued  to  another 
entering  without  authority  of  law ;  Chapman  v.  Quinn,  56  Cal.  276,  277, 
holding  decision  of  land  officers  as  to  proof  essential  to  entry  was  con- 
clusive; O'Connor  v.  Frasher,  56  Cal.  501,  decision  of  land  office  that 
land  was  or  was  not  public  land  or  as  to  legality  of  survey,  is  conclusive. 
Distinguished  in  Reservation  Bank  v.  Hoist,  17  S.  D.  246,  70  L.  R.  A. 
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799, 95  N.  W.  933,  where  application  for  homestead  was  returned  unacted 
upon  and  applicant  sowed  part  of  land  and  mortgaged  crop,  and  an- 
other made  homestead  thereon  and  received  receiver's  certificate  and 
former  started  contest,  latter  acquired  title  to  crop ;  State  ex  rel.  Billings 
v.  Bridges,  22  Wash.  65,  66,  79  Am.  St.  Rep.  915,  60  Pac.  61,  holding 
competent  applicant  for  tide-lands  complying  with  all  preliminary  re- 
quirements acquires  vested  right  not  taken  away  by  subsequent  repeal 
of  law  under  which  application  made. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565. 

United  States  enters  Into  no  contract  with  settler  by  reason  of  the  pre- 
emption acts,  and  incurs  no  obligation  to  anyone  that  land  occupied  by 
him  shall  ever  be  put  up  for  sale. 

Approved  in  Denver  etc.  R.  R.  Co.  v.  Hanoum,  19  Colo.  16$,  34  Pae. 
839,  holding,  where  Indian  title  to  land  had  not  been  extinguished, 
occupant  of  land  could  not  acquire  title  which  would  prevent  grant  to 
railroad;  Northern  Pacific  R.  R.  Co.  v.  Peronto,  3  Dak.  Ter.  232,  14 
N.  W.  107,  a  person  settling  upon  lands  never  opened  for  settlement 
has  no  title  as  against  railroad  holding  lands  by  subsequent  grant; 
Doe  v.  Beck,  108  Ala.  73,  19  South.  803,  defining  rights  of  a  pre-emptor; 
Forbes  v.  Driscoll,  4  Dak.  Ter.  343,  31  N.  W.  636,  as  to  rights  of  rival 
claimants  under  pre-emption  laws. 

Until  payment  and  entry,  acts  of  Congress  give  to  settler  only  a  priv- 
ilege of  pre-emption  in  case  lands  are  offered  for  sale  in  usual  manner;  i.  e., 
privilege  to  purchase  them  in  that  event  in  preference  to  others. 

Approved  in  United  States  v.  Yankee  Fuel  Co.,  195  Fed.  852,  coal  land 
entry  held  not  pre-emption;  Messenger  v.  Kingsbury,  158  Cal.  618,  112 
Pac.  68,  holding  where  survey  of  swamp-lands  had  not  been  approved 
and  applicant  has  not  paid  installment  he  acquired *  no  vested  rights 
and  legislature  was  authorized  to  withdraw  lands  from  sale;  Denver 
&  R.  G.  R.  R.  Co.  v.  Wilson,  28  Colo.  10,  62  Pac.  845,  holding  settler 
entering  and  filing  pre-emptioner's  declaratory  statement  before  railroad 
located  road  and  filed  profile  thereof  acquires  superior  right ;  Lone  Tree 
Ditch  Co.  v.  Cyc.  Ditch  Co.,  15  S.  D.  522,  523,  91  N.  W.  353,  holding  ripa- 
rian rights  of  pre-emptor  of  public  land  attaches  as  against  private  par- 
ties from  time  settlement  upon  land ;  Rio  Grande  etc.  Ry.  Co.  v.  Telluride 
Power  etc.  Co.,  23  Utah,  41,  63  Pac.  1000,  holding  party  settling  on 
unsurveyed  government  land  complying  in  good  faith  with  statutory 
requirements  acquiring  title  thereto  as  against  subsequent  pre-emption 
settlers;  Atherton  v.  Fowler,  96  U.  S.  518,  24  L.  Ed.  734,  holding  a 
person  intruding  upon  the  possession  of  a  settler  gains  no  right  of  pre- 
emption; Northern  Pacific  R.  R.  Co.  v.  Amacker,  53  Fed.  53,  failure 
to  comply  with  pre-emption  laws  constitutes  abandonment. 
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•  When  individual,  in  prosecution  of  a  right,  does  all  that  law  requires, 
and  fails  to  attain  his  right  by  public  officer's  neglect  or  misconduct,  the 
law  will  protect  him;  principle  applies  only  where,  by  law  or  contract, 
acquisition  of  right  is  dependent  on  performance  of  prescribed  acts. 

Approved  in  Bonifer  v.  Smith,  166  Fed.  850,  92  C.  C.  A.  604,  holding 
where  allotments  were  rightfully  selected  for  Indian  children,  and  their 
rights  thereto  denied  by  Interior  Department  and  not  established  until 
after  their  death,  they  acquired  estate  of  inheritance;  Smith  v.  Bonifer, 
132  Fed.  891,  where  selection  of  lands  for  allotment  made  by  Indian, 
act  of  allotment  commissioners  in  wrongfully  allotting  them  to  another 
does  not  cut  off  heirs  of  person  entitled;  Southern  Pacific  R.  R.  Co.  v. 
Arnold,  162  Cal.  732,  124  Pac.  833,  applying  rule  in  suit  brought  by 
railway  company  and  declaring  defendant  its  constructive  trustee  of  land 
covered  by  patent;  Tarpey  v.  Madsen,  17  Utah,  360,  53  Pac.  998,  where 
there  was  no  register  of  land  office  with  whom  to  file  declaratory  state- 
ment, pre-emptor  is  protected  until  he  could  file  declaration  required 
by  law;  Taboreck  v.  Burlington  ft  M.  R.  R.  Co.,  2  McCrary,  412,  13 
Fed.  105,  holding,  where  notice  of  withdrawal  of  land  was  not  required 
by  law  to  be  given,  rule  does  not  apply ;  dissenting  opinion  in  Chapman 
v.  Quinn,  56  Cal.  294,  majority  holding  decision  of  register  and  receiver, 
under  supervision  of  superior  officers,  conclusive  as  to  proof  essential 
to  entry  of  land. 

16  Wall.  94-106,  21  L.  Ed.  64,  CHESAPEAKE  ETC.  CANAL  CO.  v.  HILL. 

Court  should  look  carefully  to  substance  of  agreement,  as  contradis- 
tinguished from  Its  mere  form,  In  order  to  obtain  substantial  Intent  of  par- 
ties. 

Approved  in -Rushing  v.  Manhattan  Life  Ins.  Co.,  224  Fed.  76,  139 
C.  C.  A.  520,  construing  life  insurance  policy;  Canadian  Northern  Ry. 
Co.  v.  Northern  Mississippi  Ry.  Co.,  209  Fed.  762,  126  C.  C.  A.  482, 
construing  contract  for  sale  of  personal  property;  Chicago  etc.  Ry.  Co. 
v.  Hannibal  etc.  R.  R.  Co.,  110  Fed.  604,  holding  practical  construction 
of  contract  for  eighteen  years  negatived  complainant's  claim  for  re- 
duced tolls;  Heine  Safety-boiler  Co.  v.  Francis  Bros.,  105  Fed.  417, 
holding  original  specifications  superseded  by  those  furnished  by  boiler 
manufacturers  and  attached  to  contract;  Rainey  v.  Hogsett,  100  Fed. 
209,  40  C.  C.  A.  335,  holding  purchaser  not  limited  by  original  claim 
but  under  second  agreement  entitled  to  claim  all  shortage;  People  v. 
Walsh,  211  N.  Y.  100,  105  N.  E.  139,  construing  contract  for  right  of 
way  for  barge  canal;  O'Brien  v.  Miller,  168  U.  S.  297,  42  L.  Ed.  478, 
18  Sup.  Ct.  144,  construing  bottomry  bond  with  reference  to  the  nature 
of  the  obligations  between  the  parties;  Mellen  v.  Ford,  28  Fed.  644, 
within  meaning  of  contract,  "plastering  and  stucco  work"  included  lath- 
ing ;  Cravens  v.  Eagle  Cotton  Mills  Co.,  120  Ind.  11, 16  Am.  St.  Rep.  302, 
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21  N.  E.  982,  as  to  liability  under  subscription  for  stock;  Chase  v. 
Walker,  167  Mass.  297,  45  N.  E.  917,  construing  covenant  not  to  increase 
length  of  a  certain  wall  as  a  covenant  against  obstruction  of  light  and 
air  above  height  designated;  Robson  v.  Mississippi  River  Logging  Co., 
43  Fed.  369,  applying  rule  in  determining  duration  of  contract;  dissent- 
ing opinion  in  Hoffman  v.  Maffioli,  104  Wis.  630,  80  N.  W.  1037,  con- 
struing contract  to  furnish  stone. 

State  of  things  gristing  at  time,  and  circumstances  under  which  agree- 
ment was  made,  may  be  examined  into  in  order  to  ascertain  subject  matter 
of  agreement. 

Approved  in  Zeckendorf  v.  Steinfeld,  225  U.  S.  457,  56  L.  Ed.  1164, 
32  Sup.  Ct.  728,  holding  that  in  interpreting  action  of  stockholders  in 
passing  resolutions  regarding  relative  rights  of  corporation  and  one  of 
stockholders  and  officers  in  property  of  corporation,  surrounding  facts 
and  circumstances  may  be  considered;  United  States  v.  Utah  etc  Stage 
Co.,  199  U.  S.  423,  50  L.  Ed.  255,  26  Sup.  Ct.  69,  increase  in  service 
required  on  mail  route  as  result  of  establishment  of  new  distributing  sta- 
tion amounting  to  more  than  three  hundred  thousand  miles  of  additional 
transfer  service  cannot  be  acquired  without  additional  compensation ;  Fer- 
guson v.  Omaha  etc.  R.  Co.,  227  Fed.  522,  enforcing  covenant  to  maintain 
wagon  road  though  road  had  been  partly  washed  away ;  Findlay  v.  United 
States,  225  Fed.  343,  applying  rule  to  construction  of  bond  given  by 
master  of  vessel  which  had  incurred  penalties  under  passenger  act  of 
1882;  Pritchard  v.  McLeod,  205  Fed.  26,  123  C.  C.  A.  332,  construing 
contract  for  sale  of  mining  claims  which  was  uncertain  as  to  whether* 
obligation  to  pay  balance  was  conditional  or  unconditional;  Bates  County 
v.  Wills,  190  Fed.  527,  111  C.  C.  A.  354,  construing  contract  for  con- 
struction of  public  drainage  ditch;  Western  Lumber  Co.  v.  Willis,  160 
Fed.  30,  87  C.  C.  A.  183,  construing  contract  for  timber  cruiser's  con- 
tract; American  Bonding  Co.  v.  Pueblo  Inv.  Co.,  150  Fed.  27,  10  Ann. 
Cas.  357,  9LE.A.  (N.  S.)  557,  80  C.  C.  A.  97,  construing  lease  and 
tond;  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.,  145  Fed. 
148,  76  C.  C.  A.  114,  construing  bond  to  indemnify  county  for  loss  suf- 
fered through  acts  of  public  depository;  Luhrig  Coal  Co.  v.  Jones  etc. 
Co.,  141  Fed.  622,  72  C.  C.  A.  311,  construing  contract  of  sale  of  coal 
for  future  delivery  providing  for  furnishing  of  proportionate  number 
of  cars  if  there  were  not  sufficient  cars;  Ward  v.  Foley,  141  Fed.  365, 
72  C.  C.  A.  140,  contract  by  which  vendor  agrees  to  sell  his  interest 
in  three  hundred  and  twenty  acres  of  land  at  rate  of  fourteen  dollars 
per  acre  means  sale  of  interest  in  land  at  rate  of  fourteen  dollars  for 
each  acre  in  entire  tract;  Stadler  v.  Missouri  River  Power  Co.,  139  Fed. 
308,  71  C.  C.  A.  435,  construing  lease  of  lands  permitting  lessor  to 
flood  lands  by  means  of  dam  as  not  releasing  lessor  from  damages  for 
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flooding  other  lands  owned  by  plaintiff  and  not  mentioned  in  lease; 
Vocation  Organ  Co.  v.  Wright,  137  Fed.  317,  construing  contract  for 
interest  in  future  inventions ;  Armour  Packing  Co.  v.  Metropolitan  Water 
Co.,  130  Fed.  855,  65  C.  C.  A.  335,  where  city  ordinance  granting  water 
franchise  provides  that  rates  shall  not  exceed  those  charged  in  adjoin- 
ing city  in  which  same  company  furnished  water,  it  did  not  include 
prices  charged  in  such  adjoining  city  after  it  had  bought  out  corpora- 
tion's water  plant;  Pressed  Steel  Car  Co.  v.  Eastern  Ry.  Co.  of  Min- 
nesota, 121  Fed.  611,  57  C.  C.  A.  635,  holding  "time  specified"  to  mean 
time  specified  in  contract  plus  time  delivery  delayed  by  unavoidable 
contingencies ;  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  105  Fed. 
687,  admitting  evidence,  contract  being  doubtful,  of  previous  negotiations, 
and  surrounding  facts  and  circumstances ;  True  v.  Rocky  Ford  Canal  etc. 
Co.,  36  Colo.  46,  85  Pac.  843,  construing  contract  for  right  of  way  for 
irrigating  ditch;  Burke  Land  etc.  Co.  v.  Wells,  Fargo  &  Co.,  7  Idaho, 
57,  60  Pac.  91,  construing  contract  in  light  of  circumstances  surround- 
ing its  execution;  Albert  v.  Tidewater  Ry.  Co.,  107  Va.  260,  58  S.  E. 
576,  construing  contract  to  convey  to  railway  company  right  of  way; 
Griffin  v.  Fairmont  Coal  Co.,  59  W.  Va.  542,  2  L.  R.  A.  (N.  8.)  1115, 
53  S.  E.  49,  construing  deed  conveying  coal  under  tract  of  land; 
dissenting  opinion  in  Rainey  v.  Hogsett,  100  Fed.  210,  40  C.  C.  A.  335, 
majority  holding  construing  agreements  together,  purchaser  not  limited 
to  original  claim  of  shortage  but  entitled  to  all  shortage;  Mobile  etc. 
R.  R.  Co.  v.  Jnrey,  111  U.  S.  592,  28  L.  Ed.  530,  4  Sup.  Ct.  569,  holding, 
in  construing  writing  offered  as  a  contract,  consideration  should  have 
been  taken  of  the  subject  matter  of  contract  and  surrounding  circum- 
stances; Knox  County  v.  Ninth  Nat.  Bank,  147  U.  S.  100,  37  L.  Ed.  96, 
13  Sup.  Ct.  270,  whole  conduct  of  county  may  be  shown  to  aid  in  de- 
termining under  what  statute  county  proceeded  to  issue  bonds;  Robson 
v.  Mississippi  River  Logging  Co.,  43  Fed.  369,  contract  to  drive  and 
deliver  logs  shown,  by  circumstances  of  contract,  to  be  irrevocable; 
Brown  v.  Cranberry  Iron  &  Coal  Co.,  59  Fed.  437,  intention  of  parties 
that  deed  should  convey  grantor's  mineral  interest  in  land  shown  by 
circumstances  out  of  which  contract  originated;  Talbott  v.  Richmond 
etc.  R.  R.  Co.,  31  Gratt.  689,  covenant  for  opening  of  street  between 
lots  for  perpetual  use  of  owners  not  a  dedication  to  the  public  generally ; 
Bank  of  the  Old  Dominion  v.  McVeigh,  32  Gratt.  538,  stipulation  for 
stay  of  execution  for  certain  time,  the  judgment  to  abide  result  of 
appeal  in  another  case,  was,  in  each  particular,  absolute;  French  v. 
Williams,  82  Va.  467,  evidence  of  collateral  facts  admissible  to  explain 
equivocal  written  instrument. 

Grant  of  so  much  water  as  will  pass  through  aperture  or  given  size 
and  position  in  canal,  is  grant  of  certain  quantity  of  water;  and,  under 
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circumstance*  of  this  case,  grantee  was  held  entitled  to  that  amount,  though 
enlargement  of  aperture  became  necessary. 

Approved  in  Oakland  Woolen  Co.  v.  Union  Gas  etc.  Co.,  101  Me.  198, 
210,  63  Atl.  920,  construing  grant  of  right  to  take  water  from  dam 
for  carrying  on  tannery  business;  Powers  v.  Hibbard,  114  Mich.  555, 
72  N.  W.  347,  holding  grant  of  .water-power  sufficient  to  run  mill,  granted 
a  maximum  of  fifteen  horse-power  and  not  amount  sufficient  to  run  new 
machinery;  Muscogee  Mfg.  Co.  v.  Eagle  etc.  Mills,  126  Ga.  224,  54  S.  E. 
1034;  arguendo. 

Distinguished  in  Gray  v.  Saco  Water-Power  Co.,  85  Me.  529,  531, 
27  Atl.  456,  457,  holding,  where  use  to  be  made  of  water  leased  was 
not  specified,  usual  head  of  water  need  not  be  maintained. 

Construction  of  grant  of  water-power.    Note,  Ann.  Oas.  1916D, 
1006. 

Meaning  of  "inch"  as  used  with  respect  to  measurement  of  water. 
Note,  Ann.  Oas.  1916B,  1233. 

Grant  of  water-power.    Note,  67  L.  R.  A.  399. 

15  Wall.  105-111,  21  L.  Ed.  87,  MORGAN'S  ASSIGNEES  ▼.  SHINK. 

Facts  that  bill  of  sale  was  recorded  and  vessel  re-enrolled  in  name  of 
transferee,  who  took  out  policy  of  Insurance,  and  received  no  note  as  se- 
curity for  money  advanced,  will  not  overcome  positive  evidence  that  ar- 
rangement was  a  loan  and  not  a  purchase. 

Approved  in  Fort  Pitt  Nat.  Bank  v.  Williams,  43  La.  Ann.  422,  9 
South.  119,  holding  evidence  admissible  to  show  that  title  to  property 
is  not  in  equitable  owner. 

Bill  of  sale,  absolute  in  Its  terms,  may  be  shown  by  parol  to  be  only  a 
mortgage. 

Approved  in  Cabrera  v.  American  Colonial  Bank,  214  U.  S.  231,  53 
L.  Ed.  977,  29  Sup.  Ct.  623,  admitting  evidence  to  show  that  bill  of 
sale  apparently  given  to  discharge  debt  was  really  intended  as  addi- 
tional security;  Keane  v.  Kibble,  28  Idaho,  280,  154  Pac.  974,  admitting 
evidence  to  show  that  instrument  in  form  of  conditional  sale  note  was 
intended  to  be  chattel  mortgage;  Hobbs  v.  Rowland,  136  Ky.  200, 
L.  B.  A.  1916B,  1,  123  S.  W.  1186,  admitting  parol  evidence  to  show 
that  deed,  absolute  in  its  terms,  was  intended  as  mortgage ;  The  Archer, 
23  Blatchf.  189,  23  Fed.  352,  holding  person  contracting  with  master 
for  bottomry  bond,  with  notice  as  to  who  is  the  real  owner,  acquires  no 
rights  superior  to  owner,  although  ship  was  registered  in  name  of  master; 
Davidson  v.  Baldwin,  79  Fed.  97,  24  C.  C.  A.  453,  purchaser  at  marshal's 
sale,  who  holds  title  merely  as  collateral  security,  is  not  personally  liable 
for  repairs  and  supplies  ordered  by  master;  Gunderman  v.  Gunnison, 
39  Mich.  316,  assignment  of  land  certificate,  for  purpose  of  securing 
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debt,  establishes  relation  of  mortgagor  and  mortgagee  between  the 
parties ;  Murphy  v.  Charlton,  118  Mich.  144,  76  N.  W.  307,  bill  of  sale 
of  boats  given  to  secure  loan  operates  as  a  mortgage;  Tower  v.  Fetz, 
26  Neb.  714, 18  Am.  St.  Rep.  801,  42  N.  W.  887,  admitting  parol  evidence 
to  show  that  deed  was  given  to  secure  a  loan,  and,  therefore,  was  only 
a  mortgage;  Suavely  v.  Pickle,  29  Gratt.  31,  to  the  same  point;  Leland 
v.  Morrison,  92  S.  C.  513,  Ann,  Gas.  1914B,  349,  75  S.  E.  889,  arguendo. 

Distinguished  in  Brownlee  v.  Martin,  21  S.  C.  400,  holding,  where 
defendant's  answer  designated-  contract  as  a  "conditional  sale,"  objec- 
tion to  charge  of  judge,  that  paper  was  a  conditional  sale,  could  not  be 
sustained. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  R.  A.  1916B,  78,  249, 
256,  324,  393,  434.  484,  589, 

Mortgagee,  out  of  possession,  does  not  appoint  master  or  ship's  agents; 
they  do  not  act  under  authority  from  him,  and  he  is  not  entitled  to  freight 
earned. 

Approved  in  The  Cherokee,  30  Fed.  704,  holding  mortgagor,  in  posses- 
sion before  condition  broken,  can  bring  libel  for  salvage  before  con- 
dition. 

Distinguished  in  Meyer  v.  Davenport  Elevator  Co.,  12  S.  D.  176,  80 
N.  W.  190,  allowing  mortgagee  to  recover  for  crops  purchased  from 
mortgagor  where  purchaser  had  knowledge  of  mortgage. 

15  Wan.  111-128,  21  L.  Ed.  49,  UNITED  STATES  T.  STJTOER. 

Twentieth  section  of  Act  of  July  20,  1868,  respecting  assessment  of 
distilleries,  construed. 

Approved  in  United  States  v.  Ball,  163  Fed.  506,  90  C.  C.  A.  134, 
distiller  cannot  be  relieved  because  materials  used  will  not  produce 
eighty  per  cent  of  capacity  of  distillery;  Pahlman  v.  The  Collector,  20 
Wall.  200,  22  L.  Ed.  344,  as  to  power  of  assessor  to  estimate  producing 
capacity  of  distillery. 

Only  limitation  upon  power  of  Congress  in  imposition  of  excise  taxes 
is  that  they  shall  he  ''uniform  throughout  the  United  States";  tax  imposed 
by  the  act  of  July  20,  1868,  held  uniform  and  constitutional. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  154,  166,  Ann.  Oas. 
1912B,  1312,  65  L.  Ed,  414,  419,  31  Sup.  Ct.  342,  holding  that  business 
activities  exercised  because  of  State  created  franchises,  are  not  beyond 
taxing  power  of  Congress ;  Knowlton  v.  Moore,  178  U.  S.  85,  86,  44  L.  Ed. 
987,  20  Sup.  Ct.  765,  holding  war  tax  upon  legacies  and  distributive 
shares  not  objectionable  because  intestacy  laws  of  States  different; 
United  States  v.  Billings,  190  Fed.  365,  upholding  validity  of  tax  on 
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foreign-built  yacht;  Marconi  Wireless  Telegraph  Co.  v.  Commonwealth, 
218  Mass.  567,  Ann.  Gas.  19160,  214,  106  N.  E.  314,  holding  increase  of 
license  taxes  by  later  law  upon  foreign  corporations  does  not  deprive 
them  of  equal  protection  of  laws ;  United  States  v.  Three  Tons  of  Coal, 
6  Biss.  400,  401,  Fed.  Cas.  16,515,  in  forfeiture  proceedings  against  dis- 
tillery; Ex  parte  Lynch,  16  S.  C.  39,  State  law  requiring  auditor  to  add 
fifty  per  cent  to  assessment,  where  owner  fails  to  make  return  of  prop- 
erty for  taxation,  is  constitutional;  Pollock  v.  Farmers'  Loan  etc.  Co., 
157  U.  S.  593,  39  L.  Ed.  823,  15  Sup.  Ct.  694,  arguendo. 

Distillers  and  their  sureties  held  not  bound  to  reimburse  United  States 
for  money  paid  storekeepers  previous  to  passage  of  resolution  of  1869,  mak- 
ing proprietors  of  bonded  warehouses  liable  for  storekeepers*  compensation. 

Distinguished  in  United  States  v.  McCartney,  1  Fed.  109,  holding  bond 
of  internal  revenue  collector  applicable  to  payment  of  storekeepers,  pro- 
vided for  by  subsequent  act  of  Congress. 

Official  bond  undoubtedly  covers  not  merely  duties  imposed  by  exist- 
ing law,  hut  duties  belonging  to,  and  naturally  connected  with,  the  office 
or  business,  Imposed  by  subsequent  law;  but  new  duties  should  hare  some 
relation  to  office  or  business. 

Approved  in  United  States  v.  Kauhoe,  JL47  Fed.  186,  77  C.  C.  A.  413, 
where  sureties  on  postmaster's  bond  were  given  extension  of  time  to 
pay  liability  by  inspector  on  condition  that  they  execute  note  for  amount 
of  liability,  note  was  void;  National  Surety  Co.  v.  United  States,  129 
Fed.  72,  63  C.  C.  A.  512,  bond  of  letter-carrier  for  faithful  discharge 
of  duties  imposed  by  law  and  departmental  rules  binds  surety  to  faithful 
discharge  of  additional  duty  of  receiving  letters  for  registration  imposed 
by  departmental  order;  United  States  v.  National  Surety  Co.,  122  Fed. 
907, 59  C.  C.  A.  130,  holding  sureties  on  distiller's  official  bond  not  relieved 
from  liability  by  execution  of  subsequent  warehousing  bond;  Soule  v. 
United  States,  100  U.  S.  11,  25  L.  Ed.  537,  holding  sureties  liable  for 
money  paid  ganger  under  act  passed  subsequent  to  execution  of  bond; 
United  States  v.  Adams,  11  Sawy.  Ill,  24  Fed.  353,  where  collector 
of  customs  was  directed  by  assistant  secretary  of  the  treasury  to  carry 
gold  from  Astoria  to  San  Francisco,  his  sureties  were  not  liable  for 
loss,  where  collector  used  ordinary  care;  United  States  v.  McCartney, 
1  Fed.  106,  108,  bond  of  internal  revenue  collector  is  applicable  to  pay- 
ment of  storekeepers,  provided  for  by  subsequent  act  of  Congress; 
Chadwick  v.  United  States,  3  Fed.  756,  sureties  liable  on  bond  for  un- 
accounted stamps,  although  collector  was*  not  liable  to  account  for  such 
stamps  at  time  of  execution  of  bond;  State  v.  Smith,  57  Mo.  App. 
129,  bond  of  surviving  partner,  administering  upon  partnership  estate, 
governed  by  subsequent  act  requiring  a  pro  rata  payment  of  partner- 
ship debts;  Territory  v.  Carson,  7  Mont.  426,  16  Pao.  572,  where,  among 
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official  duties  of  probate  judge,  was  that  of  issuing  certificates  under 
bounty  act,  the  subsequent  addition  to  list  of  animals  for  which  boun- 
ties were  paid  did  not  relieve  bondsmen  from  liability  for  failure  to 
account  for  fees;  City  of  Wilmington  v.  Nutt,  80  N.  C.  267,  sureties 
on  clerk's  bond  liable  for  taxes  collected  under  act  passed  subsequently 
to  execution  of  bond;  Henderson  County  v.  Richardson,  15  Tex.  Civ. 
App.  701,  40  S.  W.  39,  sureties  on  bond  of  county  judge  not  liable  for 
money  in  other  than  his  official  capacity. 

Distinguished  in  State  v.  Hohnan,  96  Mo.  App.  201,  68  S.  W.  967, 
holding  sureties  on  administrator's  bond  not  liable  for  default  in  duties 
imposed  upon  him  by  subsequent  laws. 

Miscellaneous.    Cited  in  Mayo  v.  Cartwright,  30  Ark.  414. 

15  Wall.  123-131,  21  L.  Ed.  52,  HEDRICK  v.  HUGHES. 

Act  of  Congress  admitting  Missouri  to  Union,  and  subsequent  act  of 
March  3, 1863,  vested  in  State,  ipso  facto,  title  to  sixteenth  section  of  each 
township,  for  school  purposes,  and  where  such  section  had  been  disposed 
of,  register  and  receiver  was  required  to  select  other  lauds,  which,  upon 
entry  of  selection  in  register's  book,  vested  title  in  State. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Grinnell,  51  Iowa,  483,  1  N.  W. 
718,  survey  and  location  of  railroad  and  filing  of  map  designated  lands 
to  which  grant  at  once  attached ;  Jones  v.  Madison  County,  72  Miss.  803, 
18  South.  flj£,  right  of  Mississippi  to  sixteenth  section  and  its  appropri- 
ation existed  in  contract  or  pledge  by  virtue  of  the  ordinance  of  July 
13,  1887,  and  the  laws  of  the  United  States,  and  the  right  of  possession 
and  enjoyment  was  matured  by  execution  of  surveys;  Northern  Pacific 
R.  R.  Co.  v.  Barnes,  2  N.  D.  361,  371,  51  N.  W.  401,  405,  joint  resolution 
of  May  31, 1870,  granted  indemnity  lands  to  railroad  equally  with  place 
lands. 

Where  book  containing  registration  of  lieu  lands  granted  to  Missouri 
for  school  purposes  has  been  lost  or  destroyed,  selection  of  such  lands  may 
be  shown  by  proof  aliunde. 

Approved  in  Howe  v.  Taylor,  9  Or.  293,  holding,  where  original  un- 
dertaking and  copy  were  lost,  parol  evidence  of  contents  of  copy  was 
admissible. 

Where  a  township  plat  has  been  lost  or  destroyed,  it  may  be  proved 
by  a  copy;  and  the  fact  that  memoranda  written  thereon  does  not  cor- 
respond in  every  particular  with  original  will  not  exclude  copy  where  dis- 
crepancies are  sufficiently  accounted  for. 

Approved  in  Knight  v.  Kansas  City  etc.  R.  R.  Co.,  70  Mo.  236,  holding 
ordinance  sufficiently  authenticated,  although  signed  copy  could  not  be 
found. 
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foreign-built  yacht;  Marconi  Wireless  Telegram         ^ted  to  Missouri  is 
218  Mass.  567,  Ann.  Gas.  1916C,  214,  106  N. 

license  taxes  by  later  law  upon  foreign  '  /ac.  777,  holding  school 

them  of  equal  protection  of  laws;  Unit'  ecord  and  was  admissible 

6  Biss.  400,  401,  Fed.  Cas.  16,515,  in  „ed;  Palmer  ▼.  Low,  98  U.  S. 

tillery ;  Ex  parte  Lynch,  16  S.  C.  *  A  book  of  alcalde  grants  admis- 

fifty  per  cent  to  assessment,  w^  Aican  grant, 

erty  for  taxation,  is  constitr 

157  U.  S.  593,  89  L.  Ed.  8?  nuance  of  possession,  without  pretense  of 

,oid  title,  cannot  be  set  up  against  the  govern- 
DlBtUlers  and  their 

for  money  paid  store'        ^aviere,  37  La.  Ann.  739,  holding  long  posses- 
ing  proprietors  of      rf^d  not  give  title  where  reservation  of  land  was 

Distinguished  \.^j^ 
of  internal  r  v"'-*jjT 
vided  for  •£?    fi  u  m.  ^  BOTODIK  r.  A1EXANDE*. 

p  jJ^'LtfM  °*  church  organization,  forcibly  and  illegally  excluded 
to-  ^/Iff'0e&ific6  by  minority,  maintain  same  organisation  and  officers, 
v  ^  ^^rtiinquiflh  their  property  rights  and  may  assert  them  in  the 

ci***  fed  in  Gewin  v.  Mt.  Pilgrim  Baptist  Church,  166  Ala.  349,  139 
^jft  ^6p*  **■  ^  South  948,  holding  where  majority  of  religious 
M^     organized  as  corporation,  minority  cannot  defeat  right  of  such 
5**L1*tion  to  have  property  of  society  conveyed  to  it ;  Bates  v.  Houston, 
f?  (fa.  201,  where  wrongful  and  violent  seizure  of  church  property  by 
'jiority  was  held  to  be  ground  for  equitable  relief;  Bouldin  v.  Alex- 
^der,  103  U.  S.  331,  26  L.  Ed.  308,  where  other  issues  growing  out  of 
^  case  were  before  the  Supreme  Court;  Albers  v.  Merchants*  Ex- 
change, 39  Mo.  App.  588,  arguendo. 

Distinguished  in  Gudmundson  v.  Thingvalla  Lutheran  Church,  29 
ff.  D.  315,  347,  150  N.  W.  755,  767,  holding  that  congregation  which  had 
withdrawn  from  synod  was  not  further  bound  by  its  rulings. 

Power  of  local  church  society  to  withdraw  from  general  church 
body.    Note,  32  L.  B.  A.  93. 

Enjoining  control,  use  of,  or  interference  with,  church  property. 
Note,  3  L.  B.  A.  (N.  S.)  877. 

Withdrawal  from  a  church  and  uniting  with  another  church  or  denom- 
ination, is  a  relinquishment  of  all  rights  in  church  abandoned. 

Approved  in  Baptist  Church  v.  Fost,  93  Tex.  228,  54  S.  W.  896, 
holding  right  to  use  and  control  church  property  remained  with  original 
organization,  regardless  of  faith. 

In  Congregational  church,  majority,  if  they  adhere  to  organisation  and 
doctrines,  represent  the  church. 
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-*d  in  Bonacum  v.  Murphy,  71  Neb.  475,  98  N.  W.  1034,  enjoin- 

uient  of  decree  of  ecclesiastical  court  pending  appeal  to 

istical  court;  Bates  v.  Houston,  66  Ga.  201,  holding  wrong- 

*  seizure  of  church  property  by  minority,  ground  for 

White  Lick  Quarterly  Meeting  of  Friends  v.  White 

neting  of  Friends,  89  Ind.  163,  body  adhering  most 

usages  of  organization  recognized  by  court. 

.ua  Baptist  Association  is  not  a  judicatory  body,  and  its  ac- 
«.  conclusive  of  any  rights, 
.pproved  in  Jarrell  v.  Sproles,  20  Tex.  Civ.  App.  387,  49  S.  W.  908, 
decision  of  Baptist  General  Convention  not  binding  on  church  congre- 
gation. 

Recognition  of  excluded  portion  of  congregation  by  supreme  ecclesias- 
tical body  of  church,  held  persuasive  evidence  that  they  were  not  seceders. 

Approved  in  Smith  v.  Pedigo,  145  Ind.  384,  19  L.  R.  A.  439,  33  N.  E. 
784,  145  Ind.  414,  32  L.  R.  A.  845,  44  N.  E.  370,  holding  decision  of 
Baptist  Association  upon  question  as  to  which  faction  is  the  true  church, 
entitled  to  great  weight. 

Civil  courts  have  no  power  to  revise  or  question  ordinary  acts  of  church 
discipline. 

Approved  in  Trustees  of  Trinity  M.  E.  Church  v.  Harris,  73  Conn.  224, 
47  Atl.  119,  upholding  bishop's  decision  that,  by  laws  and  usages  of 
Methodist  church,  property  conveyed  to  trustees  of  one  church  passed 
to  trustee  of  other;  dissenting  opinion  in  Boyles  v.  Roberts,  222  Mo. 
651,  728, 121  S.  W.  812,  839,  majority  holding  civil  courts  in  determining 
property  rights  will  investigate  and  see  that  church  judicatory  has  acted 
within  its  constitutional  grant  of  power ;  O 'Donovan  v.  Chatard,  97  Ind. 
425,  40  Am.  Rep.  466,  holding  priest  cannot  maintain  suit  against  bishop 
for  removing  him  from  office;  Fitzgerald  v.  Robinson,  112  Mass.  379, 
if  defendant  was  competent  to  pass  sentence  of  excommunication,  court 
cannot  inquire  into  grounds  and  regularity  of  proceedings;  Livingston 
v.  Rector,  45  N.  J'.  L.  239,  whether  court  can  review  regularity  of  pro- 
ceedings of  ecclesiastical  body  in  matter  relating  to  spiritual  or  temporal 
affairs  of  church. 

Distinguished  in  Mulroy  v.  Knights  of  Honor,  28  Mo.  App.  469, 
holding  society  without  power  to  expel  member  for  uttering  false  and 
malicious  accusations  against  brother  member;  Smith  v.  Pedigo,  145 
Ind.  406,  32  L.  R.  A.  843,  44  N.  E.  368,  where  it  was  denied  that  expul- 
sion complained  of  was  by  the  church. 

Jurisdiction  of  equity  over  unincorporated  associations.    Note,  68 
Am.  St.  Rep.  866. 

Litigation  growing  out  of  schism  in  religious  society.    Note,   24 
L.  R.  A.  (N.  S.)  695. 
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Civil  courts  may  Inquire  whether  expulsion  of  members  was  act  of 
church  or  of  persons  who  were  not  the  church,  and  who,  consequently,  had 
no  power  of  excommunication. 

Approved  in  Hatfield  v.  De  Long,  156  Ind.  211,  59  N.  E.  484,  enjoining 
appellate  tribunal  from  expelling  member  of  church  for  spiritual  of- 
fense, tribunal  not  organized  in  conformity  to  church  law;  Landrith  v. 
Hudgins,  121  Tenn.  652,  682,  120  S.  W.  808,  815,  holding  where  church 
property  was  conveyed  to  trustees  for  benefit  of  its  congregation,  it 
could  not  be  diverted  to  maintenance  of  another  faith ;  Jarrell  v.  Sproles, 
20  Tex.  Civ.  395,  49  S.  W.  908,  holding  decision  of  Baptist  church  con- 
vention as  to  doctrine. of  majority  not  binding  as  to  control  of  property; 
Bates  v.  Houston,  66  Ga.  202,  holding  wrongful  and  violent  seizure  of 
church  property  by  minority,  ground  for  equitable  relief;  Smith  v. 
Pedigo,  145  Ind.  412,  32  L.  R.  A.  844,  44  N.  E.  369,  where  it  was  denied 
that  expulsion  complained  of  was  by  the  church. 

Right  of  court  to  review  action  of  religious  society  in  expelling 
member.    Note,  7  Ann.  Gas.  768. 

Civil  power  to  review  excommunication.    Note,  15  L.  R.  A.  801. 

Review  by  civil  courts  of  expulsion  of  member  of  religious  society. 
Note,  4  L.  R.  A.  (N.  S.)  1155. 

Trustees  cannot  he  removed  by  minority  of  church  society  or  meeting, 
without  warning,  and  acting  without  charges,  without  citation  ox  trial, 
and  in  direct  contravention  of  the  church  rules. 

Approved  in  Perry  v.  Wheeler,  12  Bush,  552,  553,  holding  court  had 
power  to  inquire  into  organization  of  board  of  reference  of  Episcopal 
church,  and  to  decide  whether  it  acted  within  its  jurisdiction. 

15  Wall.  140-146,  21  I*.  Ed.  119,  PICKERSGILL  v.  LAHENS. 

At  law,  if  one  of  two  joint  obligors  die,  debt  is  extinguished  against 
his  representative,  and  surviving  obligor  is  alone  chargeable. 

Denied  in  McCoy  v.  Payne,  68  Ind.  335,  principle  changed  in  Indiana 
by  statute ;  Hudelson  v.  Armstrong,  70  Ind.  101,  to  same  point. 

Contract  of  joint  obligor  terminated  by  his  death.    Note,  22  Am. 
St.  Rep.  815. 

Liability  of  estate  of  deceased  joint  surety.    Note,  80  Am.  Rep. 
56. 

Continuing  force  of  contracts  as  against  decedents  and  how  such 
contracts  may  he  enforced.    Note,  68  Am.  Dec.  763. 

Determination  of  liability  of  guarantor  or  surety  by  his  death. 
Note,  2  B.  R.  0.  951. 

Equity  will  not  vary  legal  effect  of  a  bond  by  making  it  several  as 
well  as  joint,  unless  it  appears  by  independent  testimony  or  from  nature 
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of  transaction  itself,  that  the  parties  intended  to  create  a  separate  as  well 
as  joint  liability. 

Approved  in  Rutherford  v.  Holbert,  42  Okl.  738,  L.  R.  A.  1916B,  221, 
142  Pac.  1100,  holding  where  joint  obligation  of  several  also  shows  each 
obligor  is  principal  debtor  for  specified  portion,  each  may  be  separately 
sued  for  such  portion ;  Tyler  Min.  Co.  v.  Last  Chance  Min.  Co.,  90  Fed. 
23,  32  C.  C.  A.  498,  holding  sureties  on  bond  given  to  procure  restrain- 
ing order,  not  liable  on  subsequently  modified  order;  Dixon  v.  Vanden- 
berg,  35  N.  J.  Eq.  49,  in  the  absence  of  fraud,  accident  or  mistake,  equity 
will  not  give  remedy  against  representatives  of  deceased  who  signed  as 
surety;  Clark  v.  King,  2  N.  D.  104,  18  L.  R.  A.  234,  49  N.  W.  417, 
holding  liabilities  of  sureties  joint,  no  words  expressing  several  liability 
appearing  on  face  of  instrument;  Glasscock  v.  Hamilton,  62  Tex.  150, 
and  American  Bonding  etc.  Co.  v.  United  States,  23  App.  D.  C.  544,  both 
arguendo. 

Distinguished  in  Portland  Trust  Co.  v.  Havely,  36  Or.  243,  61  Pac. 

347,  entering  judgment  against  personal  representatives  of  deceased 
surety,  though  stay  bond  joint  in  form. 

Denied  in  Mays  v.  Cockrum,  57  Tex.  353,  holding  estate  of  deceased 
surety  upon  joint  obligation,  bound  in  same  manner  as  if  obligation 
were  joint  and  several. 

Where  statute  does  not  require  bonds  to  be  Joint  and  several,  fair  in- 
tendment is  that  either  was  authorized  and  that  court  had  right  to  direct 
which  should  be  given;  therefore,  where  estate  of  a  co-obligor,  on  a  Joint 
Injunction  bond,  was  discharged  at  law,  because  of  his  death,  it  could  not 
be  pursued  in  equity. 

Approved  in  Newbery  v.  Wilkinson,  190  Fed.  70,  court  of  equity 
will  not  remove  bar  of  limitations  to  reach  surety  on  guardian's  bond; 
Baars  v.  Gordon,  21  Fla.  35,  where  words  of  severalty  were  not  em- 
ployed in  statute,  a  joint  bond  is  a  compliance  with  the  law;  Wood  v. 
Fisk,  63  N.  Y.  249,  20  Am.  Rep.  531,  surviving  surety  alone  liable  on 
undertaking  given  upon  appeal;  Davis  v.  Van  Buren,  72  N.  Y.  589,  to 
the  same  point;  Ferguson  v.  Dent,  29  Fed.  7,  as  to  whether  court  has 
authority,  after  appeal,  to  allow  amendment  to  superesdeas  bond. 

Distinguished  in  Portland  Trust  Co.  v.  Havely,  36  Or.  246,  61  Pao. 

348,  entering  judgment  against  personal  representatives  of  deceased 
surety,  though  stay  bond  joint  in  form;  Wilson  v.  Fridenberg,  29  Fla. 
148,  holding  husband  liable  at  law  on  joint  bond  executed  by  himself 
and  by  his  wife  as  executrix  of  former  husband's  will. 

15  Wall.  146-151,  21  L.  Ed.  121,  MARSHALL  v.  VICKSBURO. 

Equity  never,  under  any  circumstances,  lends  Its  aid  to  enforce  a  for* 
felture  or  penalty  or  anything  in  nature  of  either. 
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Approved  in  United  States  v.  Washington  Imp.  ft  Dev.  Co.,  189  Fed.  681, 
United  States  cannot  maintain  suit  to  recover  land  grant  forfeited  for 
breach  of  condition  subsequent,  in  absence  of  declaration  of  forfeiture  by 
Congress;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  818,  72  C.  C.  A.  213, 
canceling  oil  and  gas  lease,  where  it.  had  been  terminated  by  breach  of 
covenant,  but  still  appeared  of  record;  Duff  v.  Qilliland,  135  Fed.  585, 
refusing  to  cancel  contract  for  assignment  of  patent  in  considera- 
tion of  royalties  on  ground  of  breach  of  contract;  Foley  v.  Grand 
Hotel  Co.,  121  Fed.  512,  57  C.  C.  A.  629,  relieving  against  forfeiture 
and  allowing  lessee,  under  installment  lease,  to  pay  remainder  due  and 
become  owner  of  furniture;  Larkin  v.  Hagan,  14  Ariz.  70,  126  Pac.  271, 
upholding  unacknowledged  and  unrecorded  mortgage  as  against  stock- 
holders and  creditors;  Farr  v.  Stearman,  264  111.  117,  105  N.  E.  960, 
refusing  to  enforce  forfeiture  of  dental  business  for  failure  to  pay  in- 
stallments under  contract;  Brewer  v.  Rust,  20  Okl.  783,  95  Pac.  236, 
construing  usury  statute  so  as  to  avoid  forfeiture  of  loan ;  Spies  v.  Arvon- 
dale  etc.  R.  Co.,  60  W.  Va.  393,  55  S.  E.  466,  refusing  to  enforce  for- 
feiture of  railroad  right  of  way  for  breach  of  condition  subsequent; 
Wheeling  etc.  R.  R.  Co.  v.  Town  of  Triadelphia,  58  W.  Va.  520,  52  S.  E. 
512,  enjoining  forfeiture  of  street  railway  franchise  where  municipal 
officers  are  acting  unfairly  in  forfeiture  proceedings;  dissenting  opinion 
in  Maxwell  v.  Holmesville  Mill  etc.  Co.,  231  Fed.  687,  majority  holding 
that  arrears  in  payments  justified  electric  power  company  in  terminating 
contract  to  furnish  current ;  Farmers'  etc.  Nat.  Bank  v.  Dearing,  91  U.  S. 
35,  23  L.  Ed.  199,  holding,  under  act  of  June  3,  1864,  providing  for- 
feiture for  usury  the  interest  may  be  forfeited,  but  not  the  entire  debt ; 
Jones  v.  New  York  Guaranty  etc.  Co.,  101  U.  S.  628,  25  L.  Ed.  1035, 
holding  mortgage  for  future  advances  valid,  where  the  money  was  re- 
ceived and  applied  to  benefit  of  corporation,  with  knowledge  and  ac- 
quiescence of  the  stockholders ;  Little  Rock  Granite  Co.  v.  Shall,  59  Ark. 
408,  27  S.  W.  563,  reversing  decree  of  forfeiture  rendered  by  court  of 
equity,  holding  forfeiture  waived  by  acts  of  party  entitled  thereto; 
Andrews  v.  Central  Nat.  Bank,  77  Md.  29,  25  Atl.  917,  dismissing  appeal 
from  decision  refusing  to  reinstate  an  action  to  recover  penalties  and 
forfeitures  under  act  of  Congress;  Scottish  Mortgage  etc.  Co.  v.  Me- 
Broom,  6  N.  M.  587,  30  Pac.  863,  under  statute  imposing  penalty  of 
double  amount  of  usurious  interest  charged,  action  would  not  lie  until 
payment  of  principal  and  interest;  Dexter,  Horton  &  Co.  v.  Long,  2 
Wash.  440,  26  Am.  St  Rep.  869,  27  Pac.  272,  where  mortgage  was  ex- 
ecuted by  president  and  secretary  of  corporation,  who  were  two  of  its 
three  trustees,  and  corporation  received  all  benefits  of  mortgage,  defect 
in  not  being  authorized  by  board  of  trustees  regarded  as  cured;  Craig 
v.  Hukill,  37  W.  Va.  523,  16  S.  E.  364,  equity  will  not  divest  estate  by 
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enforcing  forfeiture  for  breach  of  condition  subsequent;  Bucklen  v. 
Hasterlick,  155  111.  429,  40  N.  E.  563,  arguendo,  holding  judgment  per- 
mitting vendor  to  retain  earnest-money,  where  purchaser  refused  to  ac- 
cept a  good  title,  did  not  work  a  forfeiture;  Renfroe  v.  Colquitt,  74  Qa. 
625,  statute  should  be  construed  so  as  to  prevent  forfeiture. 

Distinguished  in  United  States  v.  Oregon  &  C.  R.  Co.,  186  Fed.  929, 
holding  Federal  courts  had  jurisdiction  of  suit  to  cancel  patents  issued 
under  forfeited  land  grant. 

Error  in  sustaining  a  single  demurrer  in  part,  and  overruling  it  in 
part,  is  conclusively  waived  by  both  parties,  where  complainant  amends 
bill  and  defendant  answers. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  holding 
filing  by  bankrupt  of  answer  to  petition  to  reopen  case  was  waiver  of 
any  error  in  overruling  demurrer;  Papillion  Times  Printing  Co.  v.  Sarpy 
County,  85  Neb.  400,  19  Ann.  Oas.  304,  123  N.  W.  454,  holding  where 
after  demurrer  sustained  demurrant  files  amended  answer,  ruling  upon 
former  answer  cannot  be  reviewed;  Campbell  v.  Haverhill,  155  U.  S. 
613,  39  L.  Ed.  281,  15  Sup.  Ct.  218,  holding  exception  to  ruling  of  court 
waived  by  proceeding  to  trial;  Darracott  v.  Chesapeake  &  Ohio  R.  R. 
Co.,  83  Va.  290,  5  Am.  St.  Rep.  267,  2  S.  E.  512,  objection  to  ruling  upon 
demurrer  holding  declaration  bad  is  waived  by  amendment  and  trial; 
Harris  v.  Norfolk  etc.  R.  R.  Co.,  88  Va,  562,  14  S.  E.  536,  to  the  same 
point. 

Distinguished  in  City  of  Harper  v.  Daniels,  211  Fed.  64,  129  C.  C.  A. 
242,  holding  where  after  demurrer  overruled  defendant  answers,  judg- 
ment would  be  reversed  if  petition  was  fatally  defective. 

Filing  amended  pleading  as  waiver  of  objection  to  sustaining  of 
demurrer.    Note,  19  Ann.  Oas.  307. 

Right  of  municipality  to  rent  municipal  property  to  private  persons. 
Note,  16  Ann.  Oas.  1097. 

15  Wall.  151-166,  21  L.  Ed.  123,  SHUTTE  v.  THOMPSON. 

Deposition  not  taken  in  conformity  with  all  regulations  of  act  of  Con- 
gress of  1789  governing  it  may  be  refused  admission  as  evidence. 

Approved  in  Ex  parte  Hudson,  3  Okl.  Gr.  404,  107  Pac.  736,  defend- 
ant seeking  to  disqualify  trial  judge  must  follow  prescribed  procedure; 
Sage  v.  Tauszky,  21  Fed.  Cas.  147,  granting  motion  to  suppress  deposi- 
tion not  taken  in  conformity  with  provisions  of  statute;  Travers  v.  Jen- 
nings, 39  S.  C.  412,  17  S.  E.  850,  where  sealing  of  deposition  by  notary 
was  not  sufficiently  authenticated,  deposition  was  improperly  received 
in  evidence. 

Party  may  waive  any  provision,  either  of  contract  or  statute,  intended 
for  bis  benefit;  therefore,  where  party  practically  consented  that  deposi- 
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tion  should  be  taken  without  conforming  to  regulating  act  of  Congress, 
he  cannot  object  to  its  admission  in  evidence. 

Approved  in  Shepard  v.  Barron,  194  U.  S.  567,  48  L.  Ed.  1120,  24  Sup. 
Ct.  737,  abutting  owners  who  petitioned  for  street  improvement  cannot 
object  that  front-foot  rule  denies  due  process  of  law;  Mutual  Life  Ins. 
Co.  v.  Hill,  193  U.  S.  560,  48  L.  Ed.  794,  24  Sup.  Ct.  528,  declaration  in 
policy  that  it  is  to  be  construed  according  to  New  York  laws  does  not 
make  controlling  New  York  law  relating  to  notice  of  forfeiture  for  non- 
payment of  premiums  where  policy  contains  stipulation  as  to  notice; 
Wight  v.  Davidson,  181  U.  S.  377,  45  L.  Ed.  904,  21  Sup.  Ct.  619,  holding 
complainant  dedicating  land  for  streets  and  putting  act  in  operation 
estopped  from  complaining  of  assessment;  Bollinger  v.  Bollinger,  153 
Cal.  196,  94  Pac.  772,  holding  that  objection  that  bill  of  exceptions  was 
not  presented  to  judge  or  left  with  clerk  in  time  was  waived  under  facts 
proved ;  Meyer  v.  Rothe,  13  App.  D.  C.  100,  holding  objections  to  deposi- 
tions for  technical  defects  must  be  taken  before  cause  goes  to  hearing; 
Belt  v.  United  States,  4  App.  D.  C.  31,  holding  trial  by  jury  may  be 
waived  in  criminal  case  by  accused;  MacKie  v.  Howland,  3  App.  D.  C. 
480,  holding  acquiescence  of  attorney  in  refusal  of  representatives  of 
estate  to  recognize  contract  and  his  new  agreement  was  waiver  of  his 
rights  under  old  contract;  Bell  v.  Town  of  Sullivan,  158  Ind.  201,  63 
N.  E.  210,  holding  laborer  may  waive  provision  affixing  unskilled  laborer's 
compensation  on  public  work  and  accept  less;  State  v.  Mann,  43  Ind. 
App.  123,  86  N.  E.  977,  holding  where  saloon-keeper  had  expressly  waived 
rights  to  have  written  notice  of  habitual  intoxication  of  customer,  he 
cannot  raise  objection  that  it  was  not  in  writing;  Womack  v.  Gross,  135 
N.  C.  380,  47  S.  E.  465,  where  objections  to  irregularities  in  taking  of 
deposition  not  made  till  after  trial  begun,  they  are  waived;  Trower  v. 
Roberts,  30  Okl.  223,  120  Pac.  620,  holding  where  opposing  party  ap- 
peared and  cross-examined .  witness  he  thereby  waived  any  irregularity 
in  taking  deposition;  United  States  v.  Foreman,  5  Okl.  257,  48  Pac.  98, 
one  suing  in  territorial  district  court  for  money  paid  for  land  on  which 
entry  was  erroneously  allowed  and  afterward  canceled  need  not  show 
surrender  of  duplicate  receipt  and  execution  of  relinquishment  of  claims 
to  land  as  provided  by  act  of  1880 ;  Hammer  v.  Downing,  39  Or.  529,  67 
Pac.  31,  holding  filing  affidavit  in  support  of  item  in  cost  bill  waiver  of 
right  to  insist  that  objections  not  filed  in  time;  Lone  v.  Mutual  Life  Ins. 
Co.,  33  Wash.  581,  74  Pac.  690,  where  insured  paid  no  premiums  for  over 
twelve  years,  administrators  could  not  recover  on  policy,  though  statute 
provided  against  forfeiture  for  nonpayment  notice  given  prior  to  day 
when  premium  payable ;  Doane  v.  Glenn,  21  Wall.  35,  22  L.  Ed.  476,  ob- 
jections withheld  until  trial  was  in  progress  deemed  to  have  been  waived ; 
Howard  v.  Stillwell  etc.  Mfg.  Co.,  139  U.  S.  205,  35  L.  Ed.  150,  11  Sup. 
Ct.  502,  by  waiving  copy  of  interrogatories  and  consenting  to  issue  of 
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commissian,  and  addiug  cross-interrogatories,  defendant  waived  objec- 
tions after  commencement  of  trial;  Smithmeyer  v.  United  States,  147 
U.  S.  358,  37  L.  Ed.  200, 13  Sup.  Ct.  326,  plaintiffs  could  waive  additional 
method  of  adjustment  of  claim  against  the  government  for  plans  and 
drawings ;  Northern  Pacific  R.  R.  Co.  v.  Urlin,  158  U.  S.  274,  39  L.  Ed. 
980,  15  Sup.  Ct.  841,  where  defendant,  represented  by  counsel,  took  part 
in  examination,  thereby  waived  any  irregularity  in  taking  deposition; 
In  re  Thomas,  35  Fed.  823,  irregularity  of  taking  deposition  in  con- 
tinuous narrative  form  waived  by  appearance  and  cross-examination  of 
adverse  party;  Mehlin  v.  Ice,  56  Fed.  20,  5  C.  C.  A.  403,  a  white  man 
may  waive  treaty  and  statutory  stipulations  exempting  him  from  the 
jurisdiction  of  Cherokee  courts;  Indianapolis  Water  Co.  v.  American 
Strawboard  Co.,  65  Fed.  536,  where  deposition  was  admitted  in  evidence 
without  objection,  attorney's  fees  will  be  allowed  for  services  in  taking 
deposition,  although  there  may  have  been  irregularities  in  the  proceed- 
ing; Birmingham  Union  Ry.  Co.  v.  Alexander,  93  Ala.  135,  9  South.  526, 
where  defendant  filed  cross-interrogatories  without  making  any  objec- 
tion to  sufficiency  of  preliminary  affidavit  he  waived  right  to  make  objec- 
tion to  admission  of  deposition ;  Murray  v.  Larabie,  8  Mont.  213, 19  Pac. 
576,  where  objections  were  withheld  until  progress  of  trial,  they  must 
be  regarded  as  waived  and  deposition  admitted;  Barnhardt  v.  Smith,  86 
N.  C.  480,  to  the  same  point;  Foster  v.  Henderson,  29  Or.  216,  45  Pac. 
900,  objection  to  method  of  taking  deposition  will  not  be  entertained  at 
trial. 

Distinguished  in  Brooks  v.  State,  3  Boyce  (Del.),  50,  Ann.  Oas.  1915A, 
1133,  51  L.  R.  A.  (N.  S.)  1126,  79  Atl.  801,  holding  one  may  not  waive 
constitutional  or  statutory  provision  fixing  voting  power  of  stock  in  cor- 
porations. 

Declarations  of  person  since  deceased,  when  admissible  against  third 
persons.    Note,  94  Am.  St.  Rep.  677. 

Reputation  as  to  existence  of  particular  facts  Is  not  generally  admis- 
sible, through  where  existence  of  facts  has  been  proved,  aliunde,  reputa- 
tion Is  sometimes  received  to  explain  them. 

Approved  in  McAfee  v.  Newberry,  144  Ga.  474,  87  S.  E.  393,  tradi- 
tionary evidence  as  to  ancient  boundaries  is  admissible,  but  not  present 
day  reputation;  Lamb  v.  Copeland,  158  N.  C.  138,  73  S.  E.  798,  reject- 
ing evidence  of  common  reputation  as  to  boundary  not  shown  to  have 
originated  at  remote  time;  Hinds  v.  Keith,  57  Fed.  14,  6  C.  C.  A.  231, 
holding  evidence  to  prove  an  objective  fact  by  notoriety  or  reputation 
is  inadmissible. 

Purposes  for  which  evidence  of  reputation  is  admissible.    Note,  11 
£.  B.  0.  441. 

Title  to  deposit  in  fiduciary  capacity.    Note,  42  Am.  Rep.  169. 
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West  Virginia  having,  in  1866,  repealed  chapter  of  Virginia  code 
relating  to  sale  of  lands  for  nonpayment  of  taxes,  a  sale  made  In  1860 
conld  not  be  consummated  after  such  repeal,  and  deed  given  subsequently 
was  wholly  void  and  inadmissible  in  evidence. 

Denied  in  Forqueran  v.  bonnally,  7  W.  Va.  144,  holding  title  might  be 
completed  under  act  of  October  7, 1863,  which  was  in  no  manner  repealed 
hy  act  of  February,  1866. 

Error  cannot  be  assigned  for  failure  to  give  Instructions  not  requested. 
Approved  in  Stephenson  v.  Atlantic  Terra  Cotta  Co.,  230  Fed.  22, 144 
C.  C.  A.  312,  reaffirming  rule;  Allen  v.  Puritan  Trust  Co.,  211  Mass.  420, 
LR.A,  19150,  518,  97  N.  E.  918,  holding  that  bank  which  knows  fund 
on  deposit  is  trust  fund  cannot  appropriate  it  for  its  private  business; 
Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180,  59  C.  C.  A.  382,  holding 
failure  to  state  other  rules  of  law  or  facts  not  sufficiently  raised  by  mere 
objection  or  exception;  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  390, 
holding  objection  to  jurisdiction  of  State  court  cannot  be  raised,  for  the 
first  time,  in  the  Supreme  Court;  Texas  etc.  Ry.  Co.  v.  Volk,  151  U.  S. 
78,  38  L.  Ed.  80,  14  Sup.  Ct.  240,  request  for  instructions  cannot  be  pre- 
sumed, but  must  affirmatively  appear  in  the  bill  of  exceptions;  Backus 
v.  Fort  Street  Union  Depot  Co.,  169  U.  S.  575,  42  L.  Ed.  861, 18  Sup.  Ct. 
452,  refusing  to  set  aside  judgment  where  no  further  instructions  were 
asked ;  Williams  v.  Simons,  70  Fed.  44,  16  C.  C.  A.  628,  objection  that 
charge  was  too  general  is  not  vaHd;  Chicago  etc.  Ry.  v.  Healy,  86  Fed. 
251,  30.  C.  C.  A.  11,  where  instruction  was  correct  as  far  as  it  went,  no 
additional  instructions  being  asked  for,  there  was  no  error;  Eastern 

Oregon  Land  Co.  v.  Cole,  92  Fed.  953,  35  C.  C.  A.  100,  to  the  same  point. 

« 

Miscellaneous.    Miscited  in  Renfroe  v.  Colquitt,  74  Ga.  625. 

15  Wall.  165-177,  21  L.  Ed.  142,  DUNCAN  v.  JAUDON. 

Cestui  que  trust  may  approve  or  reject  an  unauthorised  investment  of 
trust  funds  by  trustee,. and  by  approval  adopts  the  investment  and  waives 
breach  of  trust. 

Approved  in  Sayre  v.  Weil,  94  Ala.  474, 15  L.  R.  A.  546, 10  South.  548, 
holding,  where  trustee  applies  trust  funds  in  bank  to  satisfaction  of  his 
own  debt  to  bank,  the  latter  is  liable,  unless  transaction  is  ratified  by 
cestui  que  trusts. 

Distinguished  in  Smith  v.  Second  Nat.  Bank,  169  N.  Y.  473,  62  N.  E. 
580,  holding  ancillary  administrator  has  same  power  as  domestic  to 
pledge  assets  of  estate  for  estate  purposes. 

If  trustees  under  a  will,  in  making  investments,  depart  from  rule  pre- 
scribed by  testator,  with  the  acquiescence  of  party  in  interest,  and  there 
is  no  interference  by  the  court,  right  of  action  to  the  beneficiary  for  an 
illegal  disposition  of  property  thus  substituted  is  not  affected. 
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Approved  in  Partee  v.  Thomas,  11  Fed.  773,  holding  cestui  que  trust 
may  recover  original  or  substituted  property,  where  trustee  has  abused 
trust;  Fast  v.  McPherson,  98  111.  504,  party  taking  real  estate  in  trust 
for  another  from  prior  trustee  cannot  show  that  prior  trustee  held  under 
illegal  contract  and  parol  evidence  is  admissible  to  show  person  whose 
name  should  have  been  inserted  in  declaration  of  trust. 

It  is  wrong  for  a  trustee,  under  any  state  of  circumstances,  to  pledge 
trust  property  in  order  to  obtain  money  for  his  personal  wants. 

Approved  in  Central  Nat.  Bank  v.  Connecticut  Mut.  Life  Insurance 
Co.,  104  U.  S.  70,  26  L.  Ed.  700,  holding  banker's  lien  will  not  lie  against 
funds  of  which  depositor  was  trustee ;  Manhattan  Bank  v.  Walker,  130 
U.  S.  278,  32  L.  Ed.  963,  9  Sup.  Ct.  523,  holding  agent  had  no  authority 
to  pledge  trust  fund  as  security  for  existing  debt  of  a  third  party,  and 
bank  delivering  up  bonds  for  that  purpose  is  liable ;  Supply  Ditch  Co.  v. 
Elliott,  10  Colo.  333,  3  Ant  St  Rep.  591,  15  Pac.  694,  corporation,  as 
trustee  for  stockholders,  is  liable  upon  stock  wrongfully  issued;  Man- 
hattan Bank  v.  Walker,  130  U.  S.  278,  32  L.  Ed.  963,  9  Sup.  Ct.  523 
(reversing  Walker  v.  Manhattan  Bank,  25  Fed.  253,  254),  following  fule. 

If  person  receiving  trust  stocks  as  pledge  for  money  loaned  had  actual 
er  constructive  notice  that  trustee  was  abusing  his  trust  and  applying 
proceeds  to  his  own  use,  he  will  he  compelled  to  account  to  cestui  que 
trust. 

Approved  in  Hunter  v.  Robbins,  117  Fed.  923,  charging  bank  as  trus- 
tee in  respect  to  funds  belonging  to  corporation  fraudulently  converted 
to  treasurer's  own  use;  Central  National  Bank  v.  Connecticut  Mut.  Life 
Ins.  Co.,  104  U.  S.  63,  26  L.  Ed.  698,  holding  banker's  lien  will  not 
lie  against  funds  of  which  depositor  was  trustee;  Thurber  v.  Cecil  Nat. 
Bank,  52  Fed.  514,  bank  participating  in  breach  of  trust  by  agent  is 
liable  in  a  proceeding  in  equity ;  Breit  v.  Yeaton,  101  111.  270,  where  trust 
deed  was  on  record  purchaser  took  with  notice  of  its  contents;  Otis  v. 
Otis,  167  Mass.  247,  45  N.  E.  737,  person  taking  trust  fund  from  original 
trustee,  without  consideration,  is  chargeable  as  trustee,  whether  he  had 
notice  of  trust  or  not ;  Clark  v.  First  Nat.  Bank,  57  Mo.  App.  286,  bank 
having  knowledge  of  trust  character  of  deposit  cannot  appropriate  it  to 
pay  individual  debt  of  depositor ;  Hardy  v.  Citizens'  Nat.  Bank,  61  N.  H. 
40,  bill  in  equity  may  be  maintained  against  holder  of  notes  belonging 
to  ward,  pledged  by  payee  named  therein  as  guardian ;  Gaston  v.  Ameri- 
can Exch.  Bank,  29  N.  J.  Eq.  103,  where  face  of  certificate  of  stock  re- 
vealed trust,  a  person  loaning  money  thereon  for  private  use  of  trustee 
is  accountable  to  cestui  que  trust;  Peck  v.  Providence  Gas  Co.,  17  R.  I. 
282, 15  L.  R.  A.  647,  23  Atl.  967,  and  Caulkins  v.  Gas-Light  Co.,  85  Tenn. 
696,  4  Am.  St.  Rep.  794,  4  S.  W.  291,  both  arguendo. 
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Distinguished  in  Cecil  Nat.  Bank  v.  Thurber,  59  Fed.  916,  8  C.  C.  A. 
365  (reversing  52  Fed.  514),  holding  question  of  jurisdiction  not  raised 
in  principal  case;  Goodwin  v.  American  Nat.  Bank,  48  Conn.  565,  where 
executor  borrowed  money  of  bank,  pledging  securities  belonging  to  estate, 
bank  was  not  liable,  although  money  was  appropriated  to  executor's 
personal  use. 

Party  taking  trust  stock  on  pledge  deals  with  It  at  his  peril,  for  there 
Is  no  presumption  of  right  to  sell  It,  as  in  the  case  of  an  executor. 

Approved  in  Geyser-Marion  Gold.  Min.  Co.  v.  Stark,  106  Fed.  562,  53 
L.  R.  A.  684,  45  C.  C.  A.  467,  legal  presumption,  trustee  without  power 
to  dispose  of  stock  of  cestui  que  trust;  Marbury  v.  Ehlen,  72  Md.  217, 
20  Am.  St.  Rep.  474,  19  Atl.  650,  holding  corporation  liable  for  transfer 
of  stock  made  by  trustee  without  authority;  Payne  v.  First  Nat.  Bank, 
43  Mo.  App.  383,  where  note  disclosed  upon  its  face  that  it  was  held 
by  one  as  trustee,  transferee  obtains  no  title  against  cestui  que  trust, 
unless  authority  of  trustee  to  make  transfer  is  shown;  Wood  v.  Smith, 
92  Pa.  St.  392,  37  Am.  Rep.  697,  there  could  be  no  recovery  of  stock 
pledged  to  secure  individual  debts  of  executor  until  payment  of  advances 
made  thereon;  Fesmire  v.  Shannon,  143  Pa.  St.  210,  22  Atl.  900,  pay- 
ment of  mortgage  satisfied  the  same,  although  executor  appropriated  the 
money  to  his  own  use ;  Carter  v.  Nat.  Bank,  71  Me.  453,  36  Am.  Rep.  342, 
holding  valid  pledge  of  stock  by  executor  for  general  purposes  of  will; 
Jelke  v.  Goldsmith,  52  Ohio  St.  514,  515,  49  Am.  St.  Rep.  734,  40  N.  E. 
170,  holding  sale  of  notes  and  mortgage  by  administrator  valid,  although 
money  was  converted  to  use  of  administrator. 

One  taking  trust  stock  on  pledge  is  chargeable  with  constructive  no- 
tice of  everything  which,  upon  Inquiry,  he  could  have  ascertained  from  the 
cestui. 

Approved  in  McDuffee  v.  Hestonville  M.  &  F.  Pass.  Ry.  Co.,  162  Fed. 
39,  89  C.  C.  A.  76,  holding  where  one  signs  himself  as  trustee  that  fact 
alone  gives  notice  to  one  dealing  with  him  of  such  facts  as  inquiry  would 
disclose ;  Fowler  v,  Gowing,  152  Fed.  814,  one  holding  bank  stock  appear- 
ing on  books  in  his  name  as  "trustee"  is  not  liable  on  assessments ;  Stern- 
fels  v.  Watson,  139  Fed.  508,  applying  rule  to  mortgage  of  trust  lands; 
Geyser-Marion  Gold  Min.  Co.  v.  Stark,  106  Fed.  563,  53  L.  R.  A.  684,  45 
C.  C.  A.  467,  holding  actionable  negligence  for  corporation  to  cancel  and 
transfer  stock  without  inquiring  of  cestui  que  trust  as  to  consent ;  Dozier 
v.  McWhorter,  117  Ga.  789,  45  S.  E.  63,  holding  presumption,  judgment 
for  E.  J.  P.,  executor  of  M.  G.,  individual  property,  rebutted  by  evidence, 
note  upon  which  judgment  based  belonged  to  estate;  Austin  v.  Hayden, 
171  Mich.  53,  Ann.  Gas.  1915B,  894,  137  N.  W.  323,  holding  owners  ef 
stock  in  possession  of  stock  broker,  indorsed  in  blank,  are  estopped  from 
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asserting  ownership  against  innocent  purchaser ;  McLeod  v.  Despain,  49 
Or.  547,  548, 124  Am.  St.  Eep.  1066,  19  L.  R.  A.  (N.  8.)  276,  90  Pac.  496, 
holding  persons,  making  payment  on  notes  to  payee  after  whose  name 
"trustee"  appeared  were  not  bound  to  see  that  money  paid  payee  was 
properly  applied;  Ford  v.  Brown,  114  Tenn.  475,  88  S.  W.  1038,  where 
certificate  of  deposit  was  payable  to  one  as  "trustee,"  and  he  wrong- 
fully indorsed  same,  indorsee  was  chargeable  with  notice  of  trust  char- 
acter; dissenting  opinion  in  State  v.  Omaha  Nat.  Bank,  66  Neb.  915,  93 
N.  W.  339,  majority  holding  where  person  having  lawful  custody  of 
property  consents  to  its  receipt  or  disposition  by  another,  guilty  intent 
is  essential  element  of  conversion;  Welles  v.  Larrabee,  36  Fed.  871,  2 
L.  R.  A.  474,  the  word  "trustee,"  following  name  of  stockholder  on  stock- 
book,  is  notice  of  trust  relation,  and  exempts  trustee  from  liability  for 
assessment;  Wolffe  v.  State,  79  Ala.  206,  58  Am.  Rep.  590,  word  "treas- 
urer" was  appended  to  name  of  payee  and  indorser  of  draft  sufficient 
notice  that  money  belonged  to  the  State ;  Prather  v.  Weissiger,  10  Bush, 
129,  indorsee  of  promissory  note,  made  payable  to  person  as  "trustee," 
took  with  notice  of  trust ;  Loring  v.  Salisbury  Mills,  125  Mass.  151,  cor- 
poration issuing  new  certificate  of  stock  upon  wrongful  transfer  by  trus- 
tee, liable  to  cestui  que  trust;  Smith  v.  Burgess,  133  Mass.  513,  where 
mortgage  assigned  as  security  recited  fact  that  it  was  executed  to  mort- 
gagee as  trustee,  assignee  took  with  notice  of  trust;  O'Herron  v.  Gray, 
168  Mass.  576,  60  Am.  St.  Rep.  414,  40.  L.  R.  A.  500,  47  N.  E.  431,  where 
stock  indorsed  in  blank  by  guardian  and  deposited  for  safekeeping  was 
fraudulently  pledged  by  cashier  of  bank,  ward  might  recover  from 
pledgee;  Galloway  v.  Gleason,  61  Mo.  App.  25,  note  designating  payee 
as  trustee  gives  notice  of  trust ;  Fellows  v.  Longyor,  91  N.  Y.  331,  word 
"guardian"  inserted  in  securities  operated  as  notice  of  rights  of  wards; 
First  Nat.  Bank  v.  Nat.  Broadway  Bank,  156  N.  Y.  468,  470,  42  L.  R.  A. 
145,  146,  51  N.  E.  400,  401,  where  facts  were  such  as  to  put  person  re- 
ceiving trust  property  upon  inquiry,  he  must  be  regarded  as  having 
notice  of  trust ;  Alexander  v.  Alderson,  7  Baxt.  404,  where  note  was  exe- 
cuted to  payee  as  trustee,  a  person  taking  same  in  payment  of  trustee's 
personal  debt  was  chargeable  with  notice;  Union  Pac.  R.  R.  Co.  v. 
Durant,  95  U.  S.  579,  24  L.  Ed.  393,  arguendo. 

Distinguished  in  Interstate  Nat.  Bank  v.  Claxton,  97  Tex.  578,  65 
L.  R.  A.  820,  80  S.  W.  607,  where  trustee  deposits  cestui's  money  in 
bank,  latter  not  liable  for  his  misappropriation  thereof,  though  it  knew 
he  was  violating  trust;  Bank  v.  Looney,  99  Tenn.  291,  63  Am.  St.  Rep. 
837,  S8  L.  R.  A.  841,  42  S.  W.  152,  holding  description  of  payee  of 
note  as  "trustee"  does  not  destroy  its  negotiability  nor  let  in  defenses 
against  a  bona  fide  holder. 

VII— 60 
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supporting  means,  secure  useful  and  patentable  combinations;  Toledo 
Computing  Scale  Co.  v.  Moneyweight  Scale  Co.,  178  Fed.  566,  holding 
De  Vilbiss  reissue  patent  for  computing  scale  covers  true  combination 
producing  improved  result  and  disclosing  patentable  invention ;  Maunula 
v.  Sunell,  155  Fed.  538,  holding  Haataja  patent  for  net  leader,  new  com- 
bination of  old  elements,  producing  old  results  in  more  efficient  way,  dis- 
closes patentable  invention  and  was  infringed;  Anderson  v.  Collins,  122 
Fed.  459,  58  C.  C.  A.  669,  holding  Collins*  patent  for  housings  for  holding 
roller  elements  in  roller-bearings  in  proper  relation  valid;  Moore  v. 
Schaw,  118  Fed.  607,  holding  Moore's  patent,  for  holding  device  for 
riveting  pipe,  not  anticipated  and  valid ;  Ide  v.  Trorlicht  etc.  Carpet  Co., 
115  Fed.  143,  53  C.  C.  A.  341,  holding  claim  for  improvement  for  auto- 
matically and  continuously  oiling  crosshead  wrist-pin  of  horizontal 
engine  in  motion  valid;  Kinloch  Tel.  Co.  v.  Western  Elec.  Co.,  113  Fed. 
665,  51  C.  C.  A.  369,  holding  improvement  in  grouping  springjacks  and 
annunciators  for  multiple  switchboards  valid ;  Brammer  v.  Schroeder,  106 
Fed.  921,  46  C.  C.  A.  41,  holding  Schroeder's  patent  for  improvements  in 
means  of  operating  washing-machine  valid;  National  Hollow. Brake  Beam- 
Co.  v.  Interchangeable  Brake  Beam  Co.,  106  Fed.  707,  711,  45  C.  C.  A. 
544,  holding  trussed  hollow  metallic  brake  beam,  combining  old  devices, 
patentable  and  not  anticipated ;  Union  Steam  Pump  "Co.  v.  Battle  Creek 
Steam  Pump  Co.,  104  Fed.  343,  43  C.  C.  A.  560,  holding  patent  not  in- 
fringed by  another  patent,  steam  reservoir  not  external  to  cylinder; 
Schillinger  v.  Cranford,  4  Mackey  (D.  C),  478,  holding  patent  granted 
to  Schillinger  for  improved  concrete  pavement  not  infringed;  Smith  v. 
Woodruff,  1  McAr.  (D.  C.)  461,  patent  for  paper  file  held  not  infringed; 
dissenting  opinion  in  Electric  Protection  Co.  v.  American  Bk.  Protec- 
tion Co.,  184  Fed.  928,  107  C.  C.  A.  238,  majority  holding  Coleman  reis- 
sue patent  for  electric  burglar  alarm  void  for  lack  of  invention  in  view 
of  prior  act;  Gill  v.  Wells,  22  Wall.  19,  31,  22  L.  Ed.  708,  712,  holding 
a  combination  of  some  of  several  parts  of  invention,  accomplishing  a  new 
and  useful  result,  was  a  new  invention,  and  patentee  could  not  surrender 
and  reissue  patent ;  Reedy  v.  Scott,  23  Wall.  367,  23  L.  Ed.  Ill,  approving 
finding  of  arbitrator  that  where  patent  was  a  combination,  old  in- 
gredients of  which  respondent's  machine  contained  only  "a  portion,  there 
was  no  infringement;  Dunbar  v.  Meyers,  94  U.  S.  202,  24  L.  Ed.  40, 
where  respondent  omitted  one  of  the  ingredients  of  complainant's  com- 
bination, he  did  not  infringe  patent;  Fuller  v.  Yentzer,  94  U.  S.  297, 
24  L.  Ed.  106,  patent  of  improvement  on  cloth-marking  mechanism  in 
sewing-machines,  not  infringed  where  entire  combination  was  not  used; 
Gage  v.  Herring  107  U.  S.  644,  27  L.  Ed.  603,  2  Sup.  Ct.  823,  dismissing 
bill  where  entire  combination  set  forth  in  original  letters  patent  was 
not  infringed;  Voss  v.  Fisher,  113  U.  S.  215,  28  L.  Ed.  975,  5  Sup.  Ct.  512, 
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patent  of  combination  of  stuffed  pad,  having  lining  of  crimped  leather 
and  straps  to  fasten  pad  to  collar,  not  infringed  where  stuffed  pad 
was  omitted;  Electric  Railroad  Signal  Co.  v.  Hall  Railway  Signal  Co., 
114  U.  S.  98,  29  L.  Ed.  99,  5  Sup.  Ct.  1076,  where  electrical  device  dif- 
fered from  that  patented  in  elements  forming  combination,  in  arrange- 
ment of  parts,  in  principle  of  combination,  and  functions  performed, 
there  was  no  infringement;  Huber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292, 
37  L.  Ed.  454,  13  Sup.  Ct.  611,  reissued  letters  void,  where  element  of 
original  patent  was  omitted;  Wright  v.  Yuengling,  155  U.  S.  52,  39  L.  Ed. 
66,  15  Sup.  Ct.  3,  where  an  essential  feature  was  omitted,  patent  was 
not  infringed;  Coolidge  v.  McCone,  2  Sawy.  576,  Fed.  Cas.  3186,  com- 
bination of  three  parts  not  infringed  by  construction  and  sale  of  two 
parts;  Fisher  v.  Craig,  3  Sawy.  73,  Fed.  Cas.  4817,  where  several  parts 
of  machine  were  omitted  there  was  no  infringement;  Tatum  v.  Gregory, 
14  Sawy.  379,  41  Fed.  144,  infringement  not  proven  where  evidence  was 
not  clear  that  all  the  elements  of  patented  machine  were  used;  Burdett 
v.  Estey,  16  Blatchf.  109,  Fed.  Cas.  2146,  where,  in  defendant's  reed 
organ.,  an  essential  element  in  plaintiff's  combination  was  omitted,  there 
was  no  infringement;  Washburn  etc.  Mfg.  Co.  v.  Griesche,  5  McCrary, 
249,  16  Fed.  671,  where  two  patents  for  a  combination  were  assigned  to 
same  person,  machine  unlike  either,  but  containing  features  of  both,  not 
an  infringement;  Rowell  v.  Lindsay,  10  Biss.  220,  6  Fed.  293,  cultivator 
not  containing  brace-bar  of  patented  combination  not  an  infringement; 
Sanford  v.  Merrimac  Hat  Co.,  4  Cliff.  408,  Fed.  Cas.  12,313,  combination 
of  work  plates  and  guides,  with  stitching  apparatus,  was  a  combination 
of  old  elements,  and  not  infringed  by  machine  in  which  guide  was  not 
used ;  Smith  v.  Woodruff,  22  Fed.  Cas.  703,  paper  file  holding  paper  better 
than  a  similar  patented  file,  is  a  new  invention  and  does  not  infringe 
patent;  Travers  v.  Palmer,  23  Fed.  512,  where  defendant  omitted  three 
elements  used  in  construction  of  hammock  patented,  there  was  no  in- 
fringement; Richards  v.  Michigan  Cent.  R.  R.  Co.,  40  Fed.  166,  where 
none  of  parts  combined  were  claimed  as  new,  they  were  presumed  to  be 
old  and  nonpaten table ;  Gerard  v.  Diebold  Safe  &  Lock  Co.,  48  Fed.  381, 
patent  for  burglar-proof  "safe,"  not  infringed  by  use  of  similar  device 
in  construction  of  jail  cages;  Thomson  v.  Citizens'  Nat.  Bank,  53  Fed. 
253,  3  C.  C.  A.  518,  new  and  useful  improvement  of  bank  account-book, 
is  a  patentable  invention ;  Griswold  v.  Harker,  62  Fed.  391,  10  C.  C.  A.  435, 
waffle-irons,  combining  only  old  ingredients  or  materials,  when  producing 
a  new  andHseful  result,  is  a  patentable  invention;  Murphy  Mfg.  Co.  v. 
Excelsior  Car-Roof  Co.,  76  Fed.  975,  22  C.  C.  A.  658,  patent  for  im- 
provement in  car  roofs,  in  which  "angle  strip"  is  principal  element,  not 
infringed  by  patent  omitting  same ;  Adams  Electric  Ry.  ■  Co.  v.  Lindell 
Ry.  Co.,  77  Fed.  441,  23  C.  C.  A.  223,  patent  of  improvements  in  electric 
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motor  not  infringed  by  motor  not  containing  two  essential  elements  of 
patented  machine;  Turrell  v.  Spaeth,  24  Fed.  Cas.  380,  arguendo;  dis- 
senting opinion  in  The  Corn-Planter  Patent,  23  Wall.  239,  2S  L.  Ed.  175, 
majority  holding  valid,  reissue  of  patent  for  things  contained  within 
machines  and  described,  but  not  claimed,  in  original  patents;  dissenting 
opinion  in  Cochrane  v.  Deener,  94  U.  S.  792,  24  L.  Ed.  143,  majority 
holding  reissue  of  letters  patent  for  improvements  in  manufacture  of 
flour,  valid,  and  infringed  by  machines  of  same  construction. 

Distinguished  in  Sperry  Mfg.  Co.  v*  J.  L.  Owens  Co.,  Ill  Fed.  391, 
49  C.  C.  A.  399,  holding  Sperry's  patent  for  fanning-mill,  producing  old 
results  without  evolving  new  functions,  void ;  Sarven  v.  Hall,  11  Blatchf . 
298,  Fed.  Cas.  12,370,  holding  collar,  equivalent  to  plaintiff's  in  all  the 
functions,  mode  of  operation,  and  construction  of  the  latter,  was  an  in- 
fringement, although  having  a  further  useful  function;  Herring  v. 
Nelson,  14  Blatchf.  303,  Fed.  Cas.  6424,  patent  may  be  reissued  for  com- 
bination of  fewer  elements  than  were  contained  in  combination  originally 
patented;  Willimantic  Linen  Co.  v.  Clark  Thread  Co.,  30  Fed.  Cas.  45, 
machine  differing  in  form,  infringed  patent,  mechanism  not  being  con- 
structed and  operated  in  a  substantially  different  manner;  Edison  etc. 
Light  Co.  v.  Boston  etc.  Lamp  Co.,  62  Fed.  399,  limited  where  patent 
covers  a  pioneer  invention,  holding  patent  of  electric  lamp  with  platinum 
conductors,  infringed  by  use  of  powdered  silver,  although  latter  was  not 
known  as  substitute  at  date  of  patent. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  159. 

Withdrawal  of  one  Ingredient  in  patented  combination  and  substitu- 
tion of  another,  which  was  well  known  at  date  of  patent  as  a  proper  sub- 
stitute for  the  one  withdrawn,  and  as  performing  substantially  the  same 
function,  infringes  patent. 

Approved  in  Loraine  Development  Co.  v.  General  Electric  Co.,  198 
Fed.  113,  holding  Carbone  patent  for  arc-lamp  globe  not  anticipated  and 
valid,  but  not  infringed;  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113 
Fed.  657,  51  C.  C.  A.  362,  holding  shot  and  wax  or  other  fusible  material, 
mechanical  equivalents  of  mass  of  plug  of  fusible  material  described; 
Dowagiac  Mfg.  Co.  v.  Smith,  108  Fed.  70,  holding  Hoyt's  patent  for 
grain-drill  combination  of  old  devices  valid,  and  infringed  by  machine 
of  mechanical  equivalents ;  Gage  v.  Herring,  107  U.  S.  647,  27  L.  Ed.  604, 
2  Sup.  Ct.  826,  holding  contrivance,  substantially  equivalent  to  that  of 
plaintiff's  infringed  that  part  of  plaintiff's  combination;  Rumford 
Chemical  Works  v.  Lauer,  10  Blatchf.  139,  Fed.  Cas.  12,135,  holding  sub- 
stitution of  one  acid  for  another,  a  formal  alteration,  and  no  defense  to 
action  for  infringement;  Goodyear  Dental  Vulcanite  Co.  v.  Preterre, 
15  Blatchf.  280,  Fed.  Cas.  5596,  substitution  of  celluloid  and  rose  pearl 
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in  making  plates  in  manner  described  in  patent,  was. an  infringement; 
Putnam  v.  Hutchinson,  U  Biss.  243,  12  Fed.  133,  "disk"  stopper,  being 
old  at  date  of  patent,  was  a  mere  equivalent  for  plaintiffs  "plug"  stopper, 
and  its  use  in  same  combination  infringed  patent;  American  Whip  Co. 
v.  Lombard,  4  Cliff.  505,  Fed.  Cas.  319,  holding  whip-stock  machine  in- 
fringed by  one  substituting  certain  equivalents;  King  v.  Louisville 
Cement  Co.,  14  Fed.  Cas.  535,  mechanical  equivalent  in  hay  press  per- 
forming same  function  as  device  in  patented  machine,  infringes  same; 
Dederick  v.  Cassell,  9  Fed.  308,  to  the  same  point;  Oderless  etc.  Co. 
v.  McCaulay,  18  Fed.  Cas.  590,  valves  operating  upon  same  principle  and 
in  same  way,  and  used  in  same  combination,  infringes  patent;  Gill 
v.  Wells,  22  Wall.  28,  22  L.  Ed.  711,  holding  a  combination  of  some 
of  several  parts  of  invention  accomplishing  a  new  and  useful  result, 
a  new  invention ;  Rowell  v.  Lindsay,  10  Biss.  224,  6  Fed.  296,  cultivator 
not  containing  brace-bar  of  patented  combination,  not  an  infringement. 
Distinguished  in  Rowell  v.  Lindsay,  113  U.  S.  102,  28  L.  Ed.  908,  5 
Sup.  Ct.  510,  where  facts  were  not  within  rule. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269,  271. 

15  Wall.  195-196,  21  L.  Ed.  178,  CLEVELAND  ETC.  B.  R.  OO.  v.  JOHN- 
SON. 

Tender  of  amount  of  debt  in  legal-tender  notes,  Issued  under  act  of 
Congress  of  February  25,  1882,  and  additional  acts,  was  a  good  and  valid 
tender. 

Approved  in  Legal-Tender  Case,  110  U.  S.  438,  28  L.  Ed.  211,  4  Sup. 
Ct.  124,  holding  Congress  has  power  to  make  United  States  treasury 
notes  legal  tender  in  payment  of  private  debts ;  Munter  v.  Rogers,  50  Ala. 
292,  judgment  for  "$5,000  in  gold,"  was  erroneous. 

When  and  to  what  extent  courts  will  recognize  different  kinds  of 
money,  both  being  legal  tender.    Note,  87  Am.  Dec.  125. 

Special  obligations  for  payment  in  gold  or  silver.    29  L.  B.  A.  619. 

Miscellaneous.  Miscited  in  Osborn  v.  Michigan  Air  Line  R.  R.  Co., 
2  Flipp.  506,  Fed.  Cas.  10,594. 

15  Wall.  196-202,  21  L.  Ed.  55,  PELHAM  v.  WAT. 

Where  note  confiscated  and  sold  under  decree  of  court  was  not  actu- 
ally taken  into  possession  of  marshal,  holder's  title  was  not  thereby  affected; 
therefore,  he  could  recover  but  nominal  damages  in  suit  against  marshal 
for  false  return. 

Approved  in  Wheeler  v.  Sohmer,  233  U.  S.  438,  58  L.  Ed.  1036,  34 
Sup.  Ct.  607,  holding  notes  in  deposit  box  within  State  subject  to  trans- 
fer tax  notwithstanding  owner  and  workers  are  nonresidents;  Pike  v. 
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Wassell,  94  U.  S.  712,  24  L.  Ed.  309,  holding  seizure  of  property  neces- 
sary to  jurisdiction  of  court;  Fairfax  v.  Alexandria,  28  Gratt.  26,  debt 
due  from  municipal  corporation  could  only  be  seized  by  serving  notice 
upon  the  mayor  or  other  officer  named  in  Virginia  statute;  dissenting 
opinion  in  <Kirtland  v.  Hotchkiss,  42  Conn.  447,  arguendo. 

Distinguished  in  Brown  v.  Kennedy,  15  Wall.  598,  21  L.  Ed.  195,  hold- 
ing, where  not  only  bond  and  mortgage  were  informed  against  and 
ordered  seized,  but  also  the  credit,  forfeiture  was  good,  although  bond 
and  mortgage  were  not  within  court's  jurisdiction. 

15  Wall.  202-208,  21  L.  Ed.  57,  BEYBOLD  v.  UNITED  STATES. 

Court  of  Claims  has  no  power  to  entertain  suit  based  upon  tortious 
act  of  government  officer  in  ordering  vessel  upon  dangerous  voyage,  against 
objection  of  captain;  relief  must  come  from  Congress. 

Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  206,  207,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  holding  United  States 
not  liable  for  damages  to  vessel  under  charter  due  approximately  to 
marine  risks. 

Effect  of  voluntary  exposure  to  peril  on  marine  policy.    Note,  1  * 
L.  R.  A.  (N.  8.)  1098. 

15  Wall.  208-210,  21  L.  Ed.  87,  SALOMON  v.  OBAHAM. 

Not  cited. 

15  Wall.  211-231,  21  L.  Ed.  43,  OELBICHS  v.  SPAIN. 

In  Federal  jurisprudence,  objection  that  there  Is  a  complete  remedy  at 
law,  is  regarded  as  Jurisdictional,  and  may  he  enforced  by  the  court  sua 
sponte,  though  not  raised  by  pleadings  nor  suggested  by  counsel. 

Approved  in  Standard  Portland  Cement  Corp.  v.  Evans,  205  Fed.  4, 
125  C.  C.  A.  1,  jurisdiction  of  equitable  defense  to  action  at  law  cannot 
he  conferred  by  consent ;  Levi  v.  Mathews,  145  Fed.  154,  76  C.  C.  A.  122, 
denying  Federal  jurisdiction  over  offense,  where,  in  action  at  law  to 
recover  money  due  on  contract,  answer  alleges  fraud  in  procurement  of 
contract;  Smith  v.  Board  of  Commrs.,  26  Okl.  825,  110  Pac.  671,  refus- 
ing to  enjoin  county  commissioners  from  letting  contract  for  bridge  where 
appeal  from  their  action  lay  to  District  Court;  Gall  v.  Tygart's  Val. 
Bank,  50  W.  Va.  600,  40  S.  E.  391,  refusing  to  enjoin  action  at  law  upon 
common-law  bond  and  cancel  same  adequate  defense  at  law;  Allen  v. 
Pullman's  Palace  Car  Co.,  139  U.  S.  662,  35  L.  Ed.  305,  11  Sup.  Ct.  683, 
injunction  bill  to  restrain  collection  of  taxes  solely  on  ground  of  their 
unconstitutionality,  cannot  be  maintained;  White  v.  Boyce,  22  Blatchf. 
420,  21  Fed.  232,  remedy  for  fraud  in  sale  of  stock  is  at  law,  for  dam- 
ages; Curry  v.  M'Cauley,  11  Fed.  370,  dismissing  bill  where  law  fur- 
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nished  plain,  adequate,  and  complete  remedy,  although  remedy  was 
barred  by  statute  of  limitations ;  Dumont  v.  Fry,  12  Fed.  22,  dismissing 
bill  for  recovery  of  bonds  to  which  complainant  had  legal  title,  remedy 
is  action  for  conversion,  or  in  replevin ;  Northern  Pacific  R.  R.  v.  Can- 
non, 46  Fed.  232,  sustaining  demurrer  where  bill  showed  no  ground  for 
any  equitable  relief;  Western  Electric  Co.  v.  Reedy,  66  Fed.  164,  after 
decree  of  default,  defense  of  remedy  at  law  is  barred;  and  in  the  exer- 
cise of  its  discretion,  court  refused  to  dismiss  suit;  M'Connell  v.  Provi- 
dent Savings  Life  etc.  Soc,  69  Fed.  115,  16  C.  C.  A.  172,  where  it 
appeared  that  case  involved  no  equitable  feature  and  required  no  equi- 
table relief,  decree  was  reversed  and  cause  ordered  redocketed  as  one 
at  law;  Childs  v.  Carlstein  Co.,  76  Fed.  95,  dismissing  creditors'  bill, 
where  property  fraudulently  conveyed  might  be  reached  by  garnishment ; 
Graveley  v.  Graveley,  84  Va.  150,  4  S.  E.  220,  reversing  decree  and 
directing  dismissal  of  bill  which  did  state  case  for  equitable  relief; 
Boston  Blower  Co.  v.  Carman  Lumber  Co.,  94  Va.  101,  26  S.  E.  391, 
where  no  case  for  equitable  relief  was  stated  in  bill,  the  court  properly 
dismissed  action;  Tyler  v.  Savage,  143  U.  S.  97,  36  L.  Ed.  89, 12  Sup.  Ct. 
346,  holding  case  within  equity  jurisdiction  of  court. 

Distinguished  in  National  Bank  of  Commerce  v.  Equitable  Trust  Co., 
227  Fed.  532,  where  bill  states  ground  for  equitable  relief,  court  will 
determine  all  issues  both  legal  and  equitable ;  Southern  Pac.  R.  Co.  v. 
United  States,  133  Fed.  655,  66  C.  C.  A.  581,  objection  to  jurisdiction 
of  equity  on  ground  of  adequacy  of  remedy  at  law,  where  bill  shows 
equity  jurisdiction  to  grant  relief  sought,  and  court  has  jurisdiction  over 
subject  matter,  is  waived,  if  not  taken  by  answer  to  merits;  Geer  v. 
Richards,  3  Ariz.  230,  234,  32  Pac.  267,  268,  holding,  under  Ariz.  Comp. 
Laws  1877,  §§  2547,  2555,  counsel  fees  not  recoverable  as  damages  in 
suit  on  injunction  bond;  Phipps  v.  Kelly,  12  Or.  215,  6  Pac.  708,  where 
equity  originally  had  jurisdiction,  the  same  not  lost  by  legislation  con- 
ferring jurisdiction  on  courts  of  law. 

Where  there  Is  plain,  adequate  and  complete  remedy  at  law,  party  seek- 
ing redress  must  pursue  it;  the  adverse  party  having  constitutional  right 
to  trial  of  issues  of  fact  by  Jury. 

Approved  in  United  States  v.  Southern  Pac.  R.  Co.,  157  Fed.  100, 
holding  suit  by  United  States  against  railroad  company  to  recover  price 
of  land  erroneously  patented  to  latter  and  resold  to  bona  fide  purchasers, 
could  be  maintained  in  equity;  Monmouth  Inv.  Co.  v.  Means,  151  Fed. 
165,  80  C.  C.  A.  527,  holding  where  corporation  was  formed  as  mere 
holding  company  for  partnership  adventures  and  one  party  died  and 
other  took  corporation  note  for  salary  without  authority. or  considera- 
tion, estate  could  enjoin  its  negotiation;  dissenting  opinion  in  Washing- 
ton Co.  v.  Williams,  111  Fed.  816,  49  C.  C.  A.  621,  majority  dismissing 
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bill  where  each  bondholder  had  adequate  remedy  to  recover  pro  rata 
share  of  fund ;  La  Mothe  v.  Fink,  8  Biss.  500,  Fed.  Cas.  8032,  holding 
mortgagee  of  chattels  in  possession,  not  entitled  to  injunction  restrain- 
ing marshal  from  levying  upon  and  selling  chattels  under  execution 
against  mortgagor;  Wood  v.  Bangs,  1  Dak.  Ter.  188,  46  N.  W.  589,  where 
taxpayers  have  a  statutory  remedy  to  prevent  officials  from  executing 
illegal  contracts,  they  cannot  invoke  equitable  relief;  Jones  v.  Newhail, 
115  Mass.  252, 15  Am.  Rep.  104,  equity  will  not  decree  specific  perform- 
ance of  sale  at  instance  of  vendor  when  payment  of  money  is  all  that 
is  to  be  done  by  vendee. 

Explained  in  Reynes  v.  Dumont,  130  U.  S.  395,  32  L.  Ed.  946,  9  Sup. 
Ct.  497,  holding,  where  subject  matter  belongs  to  class  over  which  equity 
court  has  jurisdiction,  objection  that  complainant  has  adequate  remedy 
at  law  comes  too  late  when  made  in  appellate  tribunal;  Brown  v.  Lake 
Superior  Iron  Co.,  134  U.  S.  536,  33  L.  Ed.  1025,  10  Sup.  Ct.  606,  good 
faith  and  early  assertion  of  rights  are  essential  on  part  of  defendant; 
Book  v.  Justice  Min.  Co.,  58  Fed.  832,  to  the  same  point. 

Distinguished  in  Phipps  v.  Kelly,  12  Or.  215,  6  Pac.  708,  where  equity 
originally  had  jurisdiction,  the  same  is  not  lost  by  legislation  conferring 
jurisdiction  on  courts  of  law. 

Where  proceeding  in  equity  will  save  time,  expense  and  multiplicity 
of  suits,  and  settle  finally  rights  of  all  concerned  in  one  litigation,  court 
of  equity  has  jurisdiction. 

Approved  in  McFarland  v.  Curtin,  233  Fed.  733,  bill  in  equity  will  lie 
to  vacate  judgment  in  ejectment  entered  against  nonresident  on  dis- 
claimer filed  without  authority;  Camp  v.  Boyd,  229  U.  S.  552,  57  L.  Ed. 
1327,  33  Sup.  Ct.  785,  parties  having  legal  title  to  one  parcel  of  lot  and 
equitable  title  to  the  other  two  may  enjoin  ejectment  suit  involving 
entire  lot;  Rumbarger  v.  Tokum,  174  Fed.  58,  holding  where  case  re- 
quires remedies  for  several  causes  of  action,  even  though  pecuniary 
judgment  is  one  result  sought,  equity  will  assume  jurisdiction;  Southern 
Pac.  R.  Co.  v.  United  States,  133  Fed.  656,  66  C.  C.  A.  581,  upholding 
jurisdiction  over  suit  by  government  against  railroad  and  others  to  deter- 
mine what  portion  of  lands  erroneously  patented  to  railroad  have  been 
sold  to  bona  fide  purchaser,  and  to  cancel  patents  to  lands  not  so  sold,  and 
for  accounting  for  moneys  received  for  lands  sold ;  United  Cigarette  etc. 
Co.  v.  Wright,  132  Fed.  197,  bill  to  require  accounting  from  defendant 
is  not  multifarious  because  different  and  separate  transactions  growing 
out  of  agency  are  set  out,  and  discovery  and  accounting  demanded  as  to 
each ;  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  977,  upholding  equity  juris- 
diction over  suit  to  cancel  for  fraud,  insurance  policy  providing  that 
on  insurer's  death  settlement  should  be  made  by  issuance  of  annuity 
policy  to  insured's  wife,  annuity  payable  to  wife  or  her  children;  Baer 
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y.  Fidelity  ft  Deposit  Co.,  130  Fed.  98,  64  C.  C.  A.  428,  where  bond  to 
secure  deposit  as  condition  of  setting  aside  injunction  and  appointment 
of  receiver  was  to  indemnify  against  damage  sustained  by  reason  of 
deposit,  words  "as  court  might  determine"  meant  court  then  having 
jurisdiction  of  case;  Wyman  v.  Bowman,  127  Fed.  264,  62  C.  C.  A.  189, 
allowing  bill  to  collect  unpaid  subscriptions  of  nine  defendants,  sepa- 
rately liable,  but  having  community  of  interest  in  questions  of  law  and 
fact  involved ;  Tift  v.  Southern  Ry.  Co.,  123  Fed.  794,  entertaining  juris- 
diction to  avoid  multiplicity  of  suits  where  many  complainants  have 
similar  suit  against  same  corporations;  Southern  Steel  Co.  v.  Hopkins, 
157  Ala.  181,  183,  131  Am.  St.  Rep.  20,  16  Ann.  Gas.  690,  20  L.  R.  A. 
(N.  S.)  848,  47  South.  275,  276,  bill  lies  to  enjoin  one  hundred  and  ten 
separate  suits  against  coal  company  for  negligent  death  of  persons  killed 
in  mine  explosion;  Royal  Trust  Co.  v.  Gardiner,  44  App.  D.  C.  576, 
holding  equity  has  jurisdiction  to  determine  which  of  two  rival  claim- 
ants are  entitled  to  proceeds  of  life  insurance  company ;  Taylor  v.  Riggs, 
8  Kan.  App.  331,  57  Pac.  46,  allowing  creditors  made  defendants  in  pe- 
tition to  marshal  assets,  claims  on  reduced  judgment,  to  attack  for 
fraud,  chattel  mortgage;  Koch  v.  Sumner,  145  Mich.  363, 116  Am.  St.  Rep. 
802,  9  Ann.  Gas.  225,  108  N.  W.  727,  holding  in  suit  to  enforce  mechan- 
ic's lien  defendant  may  maintain  cross-bill  for  damages  for  plaintiff's 
failure  to  construct  building  according  to  contract ;  Dill  v.  Ebey,  27  Okl. 
594,  46  L.  R.  A.  (N.  S.)  440,  112  Pac.  977,  entertaining  suit  in  equity 
against  all  stockholders  of  bank  for  collection  and  administration  of 
corporate  assets  as  trust  fund  for  creditors;  dissenting  opinion  in  Wat- 
son v.  Huntington,  215  Fed.  489,  131  C.  C.  A.  520,  majority  holding 
where  bill  in  equity  filed  by  numerous  complainants  states  separate 
cause  at  law  for  each,  but  no  ground  of  jurisdiction  in  equity,  suit 
should  not  be  dismissed,  but  each  should  file  separate  bill;  Robb  v.  Vos, 
155  U.  S.  38,  39  L.  Ed.  61,  15  Sup.  Ct  12,  holding,  where  extrinsic 
evidence  was  required,  invalidity  of  an  attorney's  appearance  and  con- 
sent to  judgment,  equity  was  proper  tribunal  for  relief;  United  States 
v.  Union  Pacific  R.  R.  Co.,  160  U.  S.  51,  40  L.  Ed.  337,  16  Sup.  Ct.  209, 
United  States  has  right  by  proceedings  in  equity  to  compel  the  annulling 
of  agreements  under  which  telegraph  company  claims  rights  adverse  to 
rights  of  United  States,  under  charter  to  railroad,  although  mandamus 
would  lie  against  railroad;  Hay  v.  Alexandria  etc.  R.  R.  Co.,  1  Hughes, 
172,  Fed.  Cas.  6254,  equity  has  jurisdiction  of  bill  to  set  aside  satisfac- 
tion of  a  judgment;  Nat.  Bank  of  New  Orleans  v.  Bohne,  4  Woods,  76, 
8  Fed.  116,  where  remedy  on  law  side  of  Federal  courts  is  not  adequate, 
party  may  proceed  in  equity,  although  complete  remedy  is  furnished  by 
law  of  the  State;  Ozark  Land  Co.  v.  Leonard,  20  Fed.  883,  equity  has 
jurisdiction  of  suit  to  remove  cloud  from  title,  it  not  being  clear  that 
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complainant  had  a  remedy  in  ejectment;  Dodge  v.  Briggg,  27  Fed.  169, 
equity  has  jurisdiction  to  enforce  a  trust  against  a  large  number  of 
respondents  claiming  under  one  fraudulent  title;  Preteca  v.  Maxwell 
Land  etc.  Co.,  50  Fed.  676,  677,  1  C.  C.  A.  607,  on  appeal,  doubt  as  to 
jurisdiction  of  court  of  equity  will  be  resolved  in  favor  of  jurisdiction; 
Leighton  v.  Young,  52  Fed.  443,  18  L.  R.  A.  271,  3  C.  C.  A.  176,  where 
Federal  court  has  obtained  jurisdiction  by  means  of  bill  to  enjoin 
execution  of  writ  of  possession,  it  will  retain  cause  for  purpose  of  en- 
forcing rights  given  by  State  statute;  Talley  v.  Curtain,  54  Fed.  46, 
4  C.  C.  A.  177,  bill  to  set  aside  assignment  for  benefit  of  creditors,  is 
maintainable,  though  plaintiff's  claim  has  not  been  reduced  to  judgment, 
when  claim  is  recognized  and  provided  for  in  assignment  and  not  denied 
in  pleadings;  Pennefeather  v.  Baltimore  Steam-Packet  Co.,  58  Fed.  484^ 
where  carrier  collected  insurance  for  its  own  benefit  and  that  of  numer- 
ous shippers,  equity  has  jurisdiction  to  avoid  multiplicity  of  suits ;  Foltz 
v.  St.  Louis  etc.  R.  R.  Co.,  60  Fed.  322,  8  C.  C.  A.  635,  action  to  enjoin 
ejectment  suit  will  lie,  although  complainant  has  perfect  defense  at  law, 
where  remedy  at  law  is  not  as  efficient  as  decree  in  equity;  Gunn  v. 
Brinkley  Car  Works,  66  Fed.  384,  13  C.  C.  A.  529,  equity  has  jurisdic- 
tion of  bill  for  an  accounting  by  surviving  partner,  involving  complicated 
account  requiring  a  reference;  Lasher  v.  M'Creery,  66  Fed.  843,  equity 
has  jurisdiction  to  remove  cloud  from  title  where  a  multiplicity  of  suits 
is  thereby  avoided;  Hayden  v.  Thompson,  71  Fed.  63,  17  C.  C.  A.  592, 
court  of  equity  has  jurisdiction  of  action  by  receiver  of  insolvent 
national  bank,  to  recover  dividends  unlawfully  paid  shareholders;  Guar- 
antee Co.  of  North  America  v.  Mechanics'  Sav.  Bank,  80  Fed.  772,  26 
C.  C.  A.  146,  equity  has  jurisdiction  of  case  involving  a  complicated 
account;  Springfield  Milling  Co.  v.  Barnard  etc.  Mfg.  Co.,  81  Fed.  265, 
26  C.  C.  A.  389,  cross-bill,  enabling  court  to  grant  full  relief  to  all 
parties  to  original  suit,  should  not  have  been  dismissed;  Cockrill  v. 
Cooper,  86  Fed.  15,  29  C.  C.  A.  529,  equity  has  jurisdiction  of  bill  against 
members  of  various  boards  of  directors  of  national  bank  for  making 
excessive  loans  and  declaring  illegal  dividends;  Dimick  v.  Shaw,  94  Fed. 
267,  36  C.  C.  A.  347,  equity  has  jurisdiction  to  enjoin  trespass  on  mine; 
Carmichael  v.  Adams,  91  Ind.  527,  equity  having  acquired  jurisdiction 
of  foreclosure  suit,  had  a  right  to  treat  case  as  a  unity,  and  of  exclu- 
sive equity  jurisdiction;  Early  Times  Distillery  Co.  v.  Zeiger,  9  N.  M. 
37,  49  Pac.  724,  where  creditor's  bill  contains  allegations  showing  that 
remedy  at  law  is  inadequate,  equity  will  exercise  jurisdiction;  Penn  v. 
Ingles,  82  Va.  71,  complicated  accounts,  and  equitable  trusts  being  in- 
volved, equity  had  jurisdiction;  Gullickson  v.  Madsen,  87  Wis.  23,  57 
N.  W.  966,  fraudulent  mortgage  to  defraud  creditors  may  be  set  aside 
in  equity,  remedy  by  seizure  and  sale  on  execution  being  inadequate; 
Miller  v.  Miller,  25  W.  Va.  504,  arguendo. 
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Wherever  an  element  of  trust  exists  in  a  case,  it  confers  jurisdiction 
in  equity. 

Approved  in  Clews  v.  Jamieson,  182  U.  S.  481,  45  L.  Ed.  1193,  21  Sup. 
Ct.  853,  entertaining  suit  to  recover  money  deposited  on  trust  to  be 
applied  in  conformity  with  provisions  thereof;  Thompson  v.  Emmett 
Irr.  Dist.,  227  Fed.  567,  bill  will  lie  against  directors  of  irrigation  dis- 
trict who  refuse  to  pay  over  money  collected  for  interest  on  bonds, 
alleging  that  some  of  bonds  are  invalid;  United  Cigarette  Mach.  Co.  V. 
Winston  Cigarette  Mach.  Co.,  194  Fed.  961,  114  C.  C.  A.  583,  holding  in 
suit  by  foreign  corporation  against  domestic,  to  restrain  breach  of  con- 
tract and  for  lien  on  stock,  plaintiff  must  first  obtain  judgment  at  law; 
Howard  v.  National  Telephone  Co.,  182  Fed.  219,  holding  where  stock- 
holder's bill  alleged  unlawful  issue  and  transfer  of  stock  and  sought  its 
cancellation  and  corporation's  credit  endangered  suit  could  be  main- 
tained in  equity ;  Brissell  v.  Knapp,  155  Fed.  815,  holding  where  defend- 
ant as  officer  of  mining  company  held  certificates  of  stock  of  stockholder 
under  pooling  agreement,  under  facts  alleged,  defendant  held  stock  in 
trust  and  equity  would  not  refuse  relief;  George  v.  Wallace,  135  Fed. 
292,  68  C.  C.  A.  40,  where  assets  of  insolvent  bank  placed  in  hands  of 
trustee  for  benefit  of  another  bank  which  assumed  debts  of  first,  holder 
of  note  executed  by  first  bank  as  part  of  assumption  contract  could  sue 
to  assert  pledge  lien  without  first  reducing  claim  to  judgment;  Spring- 
field Grocery  Co.  v.  Thomas,  3  Ind.  Ter.  336,  58  S.  W.  559,  upholding 
jurisdiction  of  court  of  equity  of  action  to  qet  aside  trust  deed  as  in 
fraud  of  creditors,  without  judgment  and  return  of  execution  nulla  bona 
where  deed  recognized  plaintiff's  claim;  Mitchell  v.  Bank  of  Indianola, 
98  Miss.  671,  54  South.  89,  upholding  jurisdiction  over  case  where  fund 
for  purchase  of  lands  was  deposited  with  bank  in  trust  to  be  returned  if 
title  to  lands  was  found  not  to  be  good;  McCoy  v.  McCoy,  30  Okl.  391, 
Ann.  Oas.  19130,  146, 121  Pac.  181,  holding  court  of  equity  has  exclusive 
jurisdiction  in  suit  to  establish  parol  trust  and  enforce  it;  Partee  v. 
Thomas,  11  Fed.  772,  holding  Federal  court  of  equity,  in  Tennessee,  has 
jurisdiction  to  enforce  trusts  of  will  at  suit  of  cestui  que  trust,  deprived 
of  possession;  Talley  v.  Curtain,  54  Fed.  47,  4  C.  C.  A.  177,  bill  to  set 
aside  assignment  for  benefit  of  creditors  is  maintainable,  though  plain- 
tiff's claim  has  not  been  reduced  to  judgment,  when  claim  is  recognized 
and  provided  for  in  assignment ^and  not  denied  in  pleadings;  Shainwald 
t.  Davids,  69  Fed.  698,  where  it  is  sought  to  impress  a  trust  character 
on  certain  personal  property,  court  of  equity  has  jurisdiction;  Shain- 
wald v.  Lewis,  69  Fed.  493,  to  the  same  point;  Penn  v.  Ingles,  82  Va.  71, 
complicated  accounts  and  equitable  trusts  being  involved,  equity  had 
jurisdiction;  Burruss  v.  Hines,  94  Va.  420,  26  S.  E.  878,  no  greater  fee 
should  be  allowed  than  is  prescribed  by  law. 
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Distinguished  in  La  Mothe  v.  Fink,  8  Biss.  499,  Fed.  Caa.  8032,  hold- 
ing mortgagee  of  chattels  in  possession,  not  entitled  to  injunction  to  re- 
strain marshal  from  levying  upon  and  selling  chattels  under  execution 
against  mortgagor;  Putney  v.  Whitmire,  66  Fed.  388,  creditor,  whose 
claim  has  not  been  reduced  to  judgment,  who  has  no  lien  and  claims 
under  no  trust,  cannot  maintain  bill  to  set  aside  alleged  fraudulent  deeds 
of  assignment. 

Where  obligee  In  injunction  bond  held  legal  title  to  fund,  he  might 
have  recovered  at  law  to  full  extent  of  damage  done  entire  fund,  and  in 
this  case  equity  follows  the  law. 

Approved  in  Cortelyou  v.  Houghton,  27  App.  D.  C.  200,  applying  rule 
in  suit  against  postmaster-general  to  restrain  him  from  enforcing  higher 
rate  of  postage,  and  allowing  damages ;  Sheets  v.  Hays,  36  Ind.  App.  Ill, 
112,  75"  N.  E.  22,  contractor  who  is  admitted  as  defendant  in  suit  to 
enjoin  county  commissioners  from  paying  him  money  or  completing  con- 
tract is  entitled  to  benefit  of  injunction  bond. 

Delay  caused  by  injunction  is  the  period  for  which  interest  upon  fund 
enjoined,  should  be  allowed. 

Approved  in  Dodge  v.  Cohen,  14  App.  D.  G.  599,  holding  in  ease  where 
injunction  was  dissolved  interest  on  judgment  whose  execution  had  been 
stayed  was  allowed  for  whole  period  injunction  had  been  in  force; 
Jacobus  v.  Monongahela  Nat.  Bank,  35  Fed.  396,  holding  loss  of  interest 
occasioned  by  wrongful  attachment,  an  injury  for  which  damages  are 
recoverable. 

Held,  error  to  allow  counsel  fees  as  part  of  damages  covered  by  injunc- 
tion bonds. 

Approved  in  Frantz  v.  Saylor,  12  Old.  41,  42,  69  Pae.  795,  following 
rule;  Tullock  v.  Mulvane,  184  U.  S.  511,  46  L.  Ed.  665,  22  Sup.  Ct.  377, 
holding  court  erred  in  allowing  attorney  fees  enforcing  bond;  In  re 
Ward,  203  Fed.  775,  holding  that  where  bankruptcy  proceedings  were 
defeated,  no  counsel  fees  should  be  allowed  bankrupt's  guardian  as 
against  creditors;  New  York  Cent.  &  H.  R.  R.  Co.  v.  Bank  of  Holly 
Springs,  195  Fed.  461,  115  C.  C.  A.  358,  counsel  fees  are  not  taxable  as 
costs  in  action  against  carrier  for  conversion  of  freight ;  Huff  v.  Bidwell, 
195  Fed.  432, 115  C.  C.  A.  332,  holding  where  judgment  lien  creditor  sues 
for  himself  and  all  intervening  creditors  *and  obtains  decree  and  sale  his 
solicitor's  fees  should  not  be  allowed  out  of  surplus ;  Groom  v.  Mortimer 
Land  Co.,  192  Fed.  853,  113  C.  C.  A.  173,  refusing  to  allow  counsel  fees 
for  defendant  where  bill  was  dismissed;  Doddridge  County  Oil  etc  Co. 
v.  Smith,  173  Fed.  389,  holding  in  suit  to  determine  validity  of  oil  lease, 
lessee  not  entitled  to  amount  paid  counsel  for  services;  Lindeberg  v. 
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Howard,  146  Fed.  470,  471,  8  Ann.  Gas.  709,  77  C.  C.  A.  23,  attorney's 
fees  expended  in  obtaining  dissolution  of  injunction  not  proper  element 
of  damages  in  action  on  injunction  bond;  Gilbert  v.  American  Surety 
Co.,  121  Fed.  504,  61  L.  R.  A.  253,  57  C.  C.  A.  619,  sustaining  court  deny- 
ing counsel  fees  in  replevin  suit;  In  re  Williams,  120  Fed.  36,  holding 
allowance  for  counsel  fees  not  justified  where  proceeding  to  declare 
debtor  involuntary  bankrupt  dismissed ;  Munson  v.  Straits  of  Dover  S.  S. 
Co.,  99  Fed.  792,  in  action  for  damages  for  refusing  to  carry  out  arbi- 
tration agreement  counsel  fees  too  uncertain  an  element  of  damage; 
National  Surety  Co.  v.  Fletcher,  186  Ala.  607,  Ann.  Oas.  1916D,  872,  65 
South.  150,  disallowing  attorney's  fees  in  action  on  detinue  bond ;  Dono- 
van v.  Johnson,  13  App.  D.  C.  359,  360,  holding  counsel  fees  incurred 
by  owner  of  building  in  defending  mechanic  lieny  cases  cannot  be  re- 
covered as  damages  in  suit  on  contractor's  bond  unless  expressly  pro* 
vided  for  in  building  contract;  Chicago  etc.  Ry.  Co.  v.,  Whitney,  143 
Iowa,  514,  121  N.  W.  1046,  disallowing  fees  in  action  of  bond  for  pre* 
liminary  injunction;  Hallander  v.  Central  Metal  etc.  Co.,  109  McL  154, 
23  L.  R.  A.  (N.  S.)  1135,  71  Atl.  446,  holding  counsel  fees  not  allowable 
in  absence  of  statute  ox  special  agreement;  Atchison  etc.  Ry.  Co.  v.  Citi- 
zen's Traction  &  Power  Co.,  16  N.  M.  170, 113  Pac.  815,  disallowing  coun- 
sel fees  as  element  of  damages  in  suit  for  injunction;  Dame  v.  Cochiti 
Reduction  &  Improvement  Co.,  13  N.  M.  15,  79  Pac.  298,  holding  as  com- 
plaint stated  no  cause  of  action  for  attorney's  fees,  judgment  for  them 
rendered  on  default  cannot  be  sustained;  Revell  v.  Smith,  25  Okl.  512, 
513, 106  Pac.  865,  refusing  to  allow  attorney's  fees  expended  by  defend- 
ant to  procure  dissolution  of  temporary  injunction;  First  Nat.  Bank  v. 
H.  L.  &  L.  F.  McSwain,  93  S.  C.  43,  Ann.  Gas.  1914D,  809,  75  S.  E.  1111, 
holding  one  suing  for  wrongful  attachment  of  property  is  not  entitled 
to  attorney's  fees ;  Morgan  v.  Haley,  107  Va.  338,  122  Am.  St.  Rep.  846, 
13  Ann.  Gas.  204, 13  L.  R.  A.  (N.  S.)  732,  58  6.  E.  567,  disallowing  coun- 
sel fees  incurred  by  covenantee  in  defense  of  suit  for  her  eviction ;  Wise- 
carver  v.  Wisecarver,  97  Va.  454,  34  S.  E.  57,  holding  counsel  fees  not 
recoverable  dissolving  injunction  bond  conditioned  for  payment  of  costs 
and  damages;  Browning  v.  Porter,  2  McCrary,  582,  12  Fed.  460,  holding 
injunction  bond  to  restrain  proceedings  at  law  on  judgment  of  State 
court,  did  not  cover  amount  of  judgment,  costs,  nor  attorney's  fee;  The 
Alice,  12  Fed.  502,  prayer  for  allowance  of  agent's  expenses  and  proc- 
tor's fees  beyond  statutory  amount,  disallowed ;  Jacobus  v.  Monongahela 
Nat.  Bank,  35  Fed.  397,  counsel  fees  could  not  be  recovered,  although 
attachment  was  wrongfully  laid;  Farmers'  Loan  etc.  Co.  v.  Green,  79 
Fed.  225,  24  C.  C.  A.  506,  purchaser  at  foreclosure  sale  who  succeeds  in 
having  confirmation  set  aside  and  his  bid  released,  cannot  have  attor- 
ney's fee  paid  out  of  trust  fund;  Fidelity  Ins.  etc.  Co.  v.  Roanoke  Iron 
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Co.,  91  Fed.  21,  refusing  to  allow  attorney's  fees  as  part  of  damage  occa- 
sioned by  injunction ;  Oliphint  v.  Mansfield,  36  Ark.  195,  reversing  decree 
allowing  counsel  fees  as  part  of  damages,  upon  dissolution  of  injunction ; 
Dorris  v.  Miller,  105  Iowa,  569,  75  N.  W.  483,  counsel  fees  not  recover- 
able in  action  to  set  aside  and  revoke  ancillary  administration  errone- 
ously granted;  Thurston  v.  Haskell,  81  Me.  306,  17  Atl.  74,  where  ex- 
penditure was  caused  by  suit  and  not  by  preliminary  injunction;  Wood 
v.  State,  66  Md.  68,  5  Atl.  479,  counsel  fees  cannot  be  recovered  in  suit 
on  injunction  bond;  Frost  v.  Jordan,  37  Minn.  546,  36  N.  W.  714,  attor- 
ney's fees  not  recoverable  upon  attachment  bond;  Hill  v.  Thomas,  19 
S.  C.  236,  referee  properly  excluded  counsel  fees  in  fixing  damages  sus- 
tained by  injunction ;  Loeb  v.  Mann,  39  S.  C.  470,  18  S.  E.  2,  in  action 
of  claim  and  delivery  and  for  damages  for  retention  of  property,  attor- 
ney's fees,  traveling  expenses,  etc.,  cannot  be  included;  Stringfield  v. 
Hirsch,  94  Tenn.  432,  435,  45  Ahl  St.  Rep.  737,  J39,  29  S.  W.  611,  612, 
attorney's  fees  not  recoverable  for  breach  of  attachment  bond;  Galves- 
ton etc.  R.  R.  Co.  v.  Ware,  74  Tex.  50,  11  S.  W.  920,  attorney's  fees  and 
other  expenses  of  defendant  incurred  in  obtaining  dissolution  of  injunc- 
tion, not  allowable  as  damages ;  Jones  v.  Rosedale  Street  Ry.  Co.,  75  Tex. 
383,  12  S.  W.  998,  to  the  same  point ;  dissenting  opinion  in  State  v.  Titt- 
man,  54  Mo.  App.  505,  majority  holding,  where  guardian  failed  to  prose- 
cute suit,  ward  might  recover  from  guardian's  surety  for  counsel  fees 
expended;  dissenting  opinion  in  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity 
etc.  Co.,  109  Fed.  406,  407,  48  C^  C.  A.  436,  majority  holding  under 
Florida  statute  reasonable  attorney's  fee  recoverable  for  dissolving  in- 
junction. 

Distinguished  in  Missouri  Pacific  Ry.  Co.  v.  Larabee,  234  U.  S.  468, 
58  L.  Ed.  1405,  34  Sup.  Ct.  979,  holding  damages  for  attorney's  fees  for 
services  may  be  awarded  under  Kansas  law;  Fidelity  &  Deposit  Co. 
v.  L.  Bucki  &  Son  Lumber  Co.,  189  U.  S.  137,  47  L.  Ed.  749,  23  Sup.  Ct. 
583,  enforcing  liability  for  counsel  fees  as  part  of  obligation  assumed 
by  obligor  in  attachment  bond;  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity 
&  Deposit  Co.,  109  Fed.  396,  48  C.  C.  A.  436,  holding,  under  Florida 
statute,  reasonable  attorney's  fee  recoverable  for  dissolving  attachment ; 
Anderson  v.  Provident  etc.  Trust  Co.,  26  Wash.  201,  66  Pac.  418,  allow- 
ing counsel  fees  in  action  for  damages  for  wrongfully  suing  out  injunc- 
tion ;  Wisconsin  etc.  Bank  v.  Durner,  114  Wis.  374,  90  N.  W.  436,  allow- 
ing counsel  fees  for  services  in  dissolving  injunction ;  dissenting  opinion  in 
Tullock  v.  Mulvane,  184  U.  S.  515,  519,  46  L.  Ed.  667,  669,  22  Sup.  Ct.  379, 
381,  majority  holding  decision  of  State  court  awarding  counsel  fees  for 
dissolving  attachment  not  giving  rise  to  Federal  question;  Exchange 
Bank  v.  Tuttle,  5  N.  M.  430,  7  L.  R.  A.  446,  23  Pac.  242,  in  action  on 
note,  stipulating  for  attorney's  fees,  amount  stipulated  can  be  recovered; 
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Olds  v.  Cary,  13  Or.  366, 10  Pac.  787,  reasonable  attorney's  fees  recover- 
able where  injunction  is  ancillary  to  principal  suit,  but  not  where  injunc- 
tion is  sole  relief  sought ;  Aiken  v.  Leathers,  40  La.  Ann.  24,  26,  3  South. 
358,  359,  counsel  fees  incurred  in  dissolution  of  injunction  may  be  re- 
covered, but  not  fees  paid  in  entire  litigation. 

Denied  in  Wittich  v.  O'Neal,  22  Fla.  597,  598,  holding  counsel  fees 
may  be  recovered  upon  bond  given  to  obtain  a  temporary  injunction; 
Mulvane  v.  Tullock,  58  Kan.  632,  50  Pac.  901,  attorney's  fees  recover- 
able as  damages  in  State  court  upon  injunction  bond  given  in  Federal 
court;  Hannibal  &  St.  J.  R.  R.  Co.  v.  Shepley,  1  Mo.  App.  257,  word 
"damages,"  in  injunction  bond,  held  to  include  reasonable  attorney's  foes 
actually  paid ;  Cook  v.  Chapman,  41  N.  J.  Eq.  154,  2  Atl.  287,  defendant 
entitled  to  reasonable  counsel  fees  expended  in  dissolving  injunction; 
Territory  v.  Rindscoff,  4  N.  M.  363,  364,  5  N.  M.  95,  97,  20  Pac.  180,  181, 
in  action  on  attachment  bond,  reasonable  attorney's  fees  may  be  re- 
covered; State  v.  Medford,  34  W.  Va.  637/  reasonable  counsel  fees 
allowed  in  suit  on  injunction  bond. 

Attorney's  fees  as  element  of  damages.    Note,  8  Am.  St.  Rep.  159. 

Allowance  of  counsel  fees  on  dissolution  of  injunction.    Note,  39 
Am.  Rep.  13. 

Recovery  of  attorneys'  fees  and  other  similar  statutory  bonds  on 
attachment.    Note,  77  Am  Dec  160. 

Recovery  of  counsel  fees  as  damages  upon  dissolution  of  injunction. 
Note,  8  Ann,  Gas.  713. 

Recovery  on  injunction  bond  of  attorneys'  fees  necessarily  expended 
in  dissolving  injunction.    Note,  16  L.  R.  A.  (N.  S.)  50,  54,  56,  57. 

Effect  upon  surety  of  judgment  against  principal.    Note,  40  L.  R.  A. 
(N.  S.)  742. 

15  Wall  232-282,  21  L.  Ed.  146,  CASE  OF  THE  STATE  FREIGHT  TAX. 

State  governments  possess  power  to  raise  revenue  for  all  purposes  of 
a  State  government,  by  any  means  and  In  any  manner,  not  inconsistent  with 
powers  conferred  on  general  government. 

Approved  in  State  v.  Duckworth,  5  Idaho,  648,  95  Am.  St.  Rep.  202, 
51  Pac.  457,  holding  act  declaring  it  unlawful  to  bring  sheep  into  State 
without  being  dipped  repugnant  to  Constitution ;  People  v.  Wemple,  131 
N.  Y.  71,  27  Am.  St.  Rep.  546,  29  N.  E.  1003,  foreign  manufacturing  cor- 
poration doing  business  in  State,  is  subject  to  taxation. 

No  state  legislation  should  be  sustained  which  defeats  avowed  purposes 
of  Federal  Constitution,  or  assumes  to  regulate  or  control  subjects  committed 
by  that  Constitution  exclusively  to  regulation  of  Congress. 
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Approved  in  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed.  331,  13 
Ann.  Oaa.  898, 15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  holding  that  safety 
appliance  acts  apply  to  and  govern  railroad  company  engaged  in  inter- 
state commerce  operating  entirely  within  single  State,  independently  of 
all  other  carriers;  Lowe  v.  Seaboard  Air  L.  Ry.  Co.,  63  S.  C.  250,  90 
Ant  St.  Rep.  680,  41  S.  E.  298,  holding  act  imposing  penalty  upon  carrier 
for  shipping  by  route  other  than  designated  by  shipper  void;  Southern 
Express  Co.  v.  Goldberg,  101  Va.  621,  44  S.  E.  894,  holding  unconstitu- 
tional Va.  Code  1887,  §  1215,  for  fixing  express  rates  of  interstate  ex- 
press carriers  within  State;  Moran  v.  New  Orleans,  112  U.  S.  73,  28 
L.  Ed.  655,  5  Sup.  Ct.  40,  holding  ordinance  imposing  license  upon  owners 
of  towboats,  infringes  Federal  Constitution;  Kaeiser  v.  Illinois  Cent. 
R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  State  statute  fixing  maximum 
charges  to  be  made  by  railroads,  so  far  as  it  affects  interstate  roads,  is 
unconstitutional;  Louisville  &  N.  R.  R.  Co.  v.  Railroad  Commission,  19 
Fed.  707,  Tennessee  law,  providing  for  punishment  of  persons,  operating 
railroads,  who  shall  discriminate  in  rates  and  fares,  as  applied  to  inter- 
state roads,  is  void;  Council  Bluffs  v.  Kansas  City  etc.  R.  R.  Co.,  45 
Iowa,  350,  24  Am  Rep.  780,  State  law  requiring  connecting  railroads  to 
transfer  freight,  passengers,  and  express  matter  at  Council  Bluffs,  in- 
valid; Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48  Am.  Rep.  698, 
arguendo;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S. 
234,  41  L.  Ed.  700, 17  Sup.  Ct.  314,  majority  holding  State  may  tax  prop- 
erty of  carrier  situated  in  State. 

Constitutionality  or  unconstitutionality  of  State  tax  is  not  determined 
by  form  or  agency  through  which  it  is  collected,  but  by  subject  upon  which 
burden  is  laid. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231,  60 
L.  Ed.  619,  36  Sup.  Ct.  261,  holding  tax  imposed  by  Kansas  Laws  of  1913 
on  privilege  of  being  corporation  is  not  laid  on  interstate  commerce  or  re- 
ceipts therefrom  and  is  valid;  Oliver  Finney  Grocery  Co.  v.  Speed,  87 
Fed.  414,  holding  Tennessee  privilege  tax,  imposed  on  merchant,  does  not 
interfere  with  interstate  commerce;  Insurance  Co.  of  North  America  v. 
Commonwealth,  87  Pa.  St.  181,  30  Am.  Rep.  354,  State  tax  upon  "the 
entire  amount  of  premiums  received  by  insurance  companies,"  not  an 
interference  with  interstate  commerce;  Western  Union  Tel.  Co.  v.  State, 
55  Tex.  318,  occupation  tax,  graduated  according  to  business  done  by 
telegraph  company,  not  a  regulation  or  obstruction  of  commerce ;  dissent- 
ing opinion  in  Western  Union  Tel.  Co.  v.  Fremont,  39  Neb.  711,  26 
L.  R.  A.  704,  58  N.  W.  421,  majority  citing  and  relying  upon  principal 
case;  Vermont  etc.  R.  R.  Co.  v.  Vermont  etc.  R.  R.  Co.,  63  Vt.  31,  33, 
21  Atl.  732,  733,  majority  holding  tax  upon  gross  receipts  of  railroad 
companies,  void  as  to  receipts  from  interstate  business. 
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Specific  tax  laid  upon  freight  carried  is  not  tax  npon  the  franchise 
of  carrying  companies,  or  upon  their  property,  or  upon  their  business  meas- 
ured by  number  of  tons  of  freight  carried,  but  upon  commerce. 

Approved  in  American  Express  Co.  v.  Michigan,  177  U.  S.  418, 
44  L.  Ed.  828,  20  Sup.  Ct.  700,  holding  express  company  not  forbidden 
by  act  June  13,  1898,  from  adding  to  rates  amount  sufficient  to  cover 
cost  of  stamp ;  Cook  v.  Pennsylvania,  97  U.  S.  572,  24  L.  Ed.  1017,  tax  on 
amount  of  sales  of  goods  by  auctioneer,  is  a  tax  on  goods  sold ;  Western 
Union  Tel.  Co.  v.  Texas,  105  XL  S.  465,  26  L.  Ed.  1068,  tax  upon  each 
message  transmitted  beyond  State, is  unconstitutional;  Western  Union 
Tel.  Co.  v.  Mayer,  28  Ohio  St.  530,  tax  upon  gross  receipts  of  telegraph 
and  express  companies  for  year  next  preceding  assessment,  within  power 
of  State;  dissenting  opinion  in  Barnes  v.  Harrisburg  etc.  R.  R.  Co.,  17 
Wall.  319,  21  L.  Ed.  551,  arguendo. 

Distinguished  in  Northern  Pac.  By.  Co.  v.  Richland  Co.,  28  N.  D.  182, 
L.  R.  A.  1915A,  129,  148  N.  W.  547,  railroad  right  of  way  may  be  as- 
sessed for  local  drain. 

When  power  to  regulate  commerce  was  committed  to  Congress,  a  power 
to  prevent  embarrassing  restrictions  by  any  State  was  the  thing  desired. 

Approved  in  Haskell  v.  Cowham,  187  Fed.  408, 109  C.  C.  A.  235,  hold- 
ing law  of  Oklahoma  preventing  interstate  commerce  in  its  natural  gas 
is  void ;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  795,  holding  acts  of 
legislature  of  Minnesota  reducing  passenger  fares,  commodity  rates  and 
in-rates  within  State  to  distributing  points  violate  commerce  clause  of 
Constitution,  and  are  void;  Olobe  Elevator  Co.  v.  Andrew,  144  Fed. 
884,  Laws  Wis.  1905,  p.  37,  c.  19,  as  amended  in  1905,  providing  for  in- 
spection and  grading  of  grain,  is  void  as  to  interstate  commerce ;  Pickard 
v.  Pullman  Southern  Car  Co.,  117  U.  S.  50,  29  L.  Ed.  791,  6  Sup.  Ct.  643, 
holding  statute  imposing  annual  tax  on  sleeping-cars,  void  so  far  as  it 
applies  to  cars  running  into,  or  out  of,  or  across,  that  State;  Bobbins 
v.  Shelby  Taxing  Dist.,  120  U.  S.  493,  SO  L.  Ed.  696,  7  Sup.  Ct.  594, 
license  imposed  upon  drummers,  void,  so  far  as  it  applies  to  those  solicit- 
ing for  firms  outside  of  State;  Bowman  v.  Chicago  etc.  R.  R.  Co.,  125 
U.  S.  508,  31  L.  Ed.  715,  8  Sup.  Ct.  1066,  in  concurring  opinion,  holding 
Iowa  statute,  forbidding  carriers  from  bringing  intoxicating  liquors  into 
State,  excepting  under  certain  restrictions,  is  void;  Addyston  Pipe  eto. 
Co.  v.  United  States,  175  U.  S.  227,  44  L.  Ed.  142,  20  Sup.  Ct.  96,  up- 
holding anti-trust  law,  as  respects  interstate  commerce;  Kaeiser  v. 
Illinois  Cent.  R.  R.  Co.,  5  McCrary,  499, 18  Fed.  153,  State  statute  fixing 
maximum  charges  to  be  made  by  railroads,  so  far  as  it  affects  interstate 
commerce,  is  unconstitutional ;  Louisville  etc.  R.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  707,  Tennessee  law  providing  for  punishment  of  persons, 
operating  railroads,  who  shall  discriminate  in  rates  and  fares,  as  applied 
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to  interstate  roads,  is  void;  United  States  v.  Debs,  64  Fed.  750,  in  con- 
struction of  statute  of  July  2,  1890,  making  combinations  in  restraint  of 
commerce  and  trade,  misdemeanors;  Ex  parte  Hough,  69  Fed.  331,  State 
law,  requiring  persons  selling  pianos  or  organs  by  sample,  list,  etc.,  to 
pay  a  license,  void  as  to  agents  for  dealer  in  another  State;  Council 
Bluffs  v.  Kansas  City  etc.  R.  R.  Co.,  45  Iowa,  350,  24  Am  Rep.  780,  State 
law,  requiring  connecting  railroads  to  transfer  freight,  passengers,  and 
express  matter,  at  Council  Bluffs,  invalid;  State  v.  Saunders,  19  Kan.  130, 
27  Am  Rep.  100,  State  cannot  prohibit  exportation  of  prairie  chickens 
lawfully  caught  and  killed;  Commonwealth  v.  Huntley,  156  Mass.  248, 
15  L.  R.  A.  845,  30  N.  E.  1132,  dissenting  opinion,  majority  holding 
statute  forbidding  manufacture  and  sale  of  oleomargarine,  applies  to 
imported  oleomargarine  and  is  valid  exercise  of  police  power;  Silliman  v. 
Troy  Bridge  Co.,  11  Blatchf.  285,  Fed.  Cas.  12,853,  refusing  to  enjoin 
construction  of  bridge  which  would  not  materially  obstruct  navigation; 
United  States  v.  Addyston  Pipe  etc.  Co.,  78  Fed.  717,  as  to  scope  and 
effect  of  "anti-trust  act";  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind. 
13,  48  Am  Rep.  693,  statute  requiring  messages  to  be  transmitted  with 
impartiality  and  in  good  order,  within  police  power  of  State. 

Transportation  .of  freight,  or  of  subjects  of  commerce,  for  purpose  of 
exchange  or  sale,  is  a  constituent  part  of  commerce  itself. 

Approved  in  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  528,  holding  Fed- 
eral Employers'  Liability  Act  is  not  void  because,  as  alleged,  it  applies 
equally  to  intrastate  and  interstate  commerce,  as  its  provisions  are  sep- 
arable; State  v.  Eckenrode,  148  Iowa,  185,  127  N.  W.  60,  where  com- 
pany in  another  State  ships  to  agent,  in  separate  packages,  only  goods 
ordered,  which  agent  delivers,  transaction  is  not  subject  to  State  pure 
food  law;  Farris  v.  Henderson,  1  OkJ.  393,  33  Pac.  383,  holding  void  Okl. 
Stats.,  art.  I,  c.  3,  providing  for  inspection  of  cattle  driven  into  certain 
county  and  providing  for  collection  of  certain  fees  per  head;  United 
States  v.  Trans-Missouri  Freight  Assn.,  106  U.  S.  312,  41  L.  Ed.  1018, 
17  Sup.  Ct.  548,  holding  contract  between  competing  railroads,  in  re- 
straint of  trade,  is  prohibited  by  the  act  of  July  2,  1890;  Kaeiser  v. 
Illinois  Cent.  R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  State  statute,  fixing 
maximum  charges  to  be  made  by  railroads,  so  far  as  it  affects  interstate 
roads,  is  unconstitutional;  Louisville  etc.  R.  R.  Co.  v.  Railroad  Commis- 
sion, 19  Fed.  707,  Tennessee  law  providing  for  punishment  of  persons, 
operating  railroads,  who  shall  discriminate  in  rates  and  fares,  as  applied 
v  to  interstate  roads,  is  void ;  Mobile  etc.  R.  R.  Co.  v.  Sessions,  28  Fed.  593, 
State  law  conferring  power  on  railroad  commission  to  control  freight 
rates  upon  shipments  into  or  out  of  the  State,  is  void;  United  States  v. 
Debs,  64  Fed.  749,  750,  in  construction  of  statute  of  July  2, 1890,  making 
combinations  in  restraint  of  trade  and  commerce,  misdemeanors;  Arkan- 
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sas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  360,  365,  366,  State  officers  may  not 
prevent  importation  of  laborers,  not  prohibited  by  law ;  Council  Bluffs  v. 
Kansas  City  etc.  R.  R.  Co.,  45  Iowa,  349,  24  Am  Rep.  779,  State  law, 
requiring  connecting  railroads  to  transfer  freight,  passengers,  and  ex- 
press matter,  at  Council  Bluffs,  invalid ;  Carton  v.  Illinois  Cent.  R.  R.  Co., 
59  Iowa,  151,  44  Am.  Rep.  674, 13  N.  W.  68,  State  cannot  regulate  inter- 
state railway  rates;  State  v.  Cumberland  etc.  R.  R.  Co.,  40  Md.  49,  tax 
upon  coal  transported,  void,  in  so  far  as  it  applies  to  coal  transported 
from  mines  to  places  beyond  State;  State  v.  Carrigan,  39  N.  J.  L.  37, 
coal  mined  in  Pennsylvania,  not  liable  to  taxation  while  in  transitu 
through  New  Jersey,  or  delayed  within  that  State  awaiting  shipment  to 
other  States ;  Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  280,  26  Am. 
St.  Rep.  571, 14  L.  R.  A.  597, 14  S.  E.  80,  statute  requiring  railroad  com- 
panies to  ship  freight  within  five  days,  not  a  regulation  of  commerce  y 
Railroad  Commissioners  v.  Railroad  Co.,  22  S.  C.  236,  State  cannot 
regulate  freight  upon  railroads  not  entirely  within  State;  Silliman  v. 
Troy  Bridge  Co.,  11  Blatchf.  285,  Fed.  Cas.  12,853,  refusing  to  enjoin 
construction  of  bridge  which  would  not  materially  obstruct  navigation 
of  river. 

Bringing  of  goods  from  seller  to  "buyer,  whether  by  land  or  water,  is 
commerce. 

Approved  in  D.  E.  Foote  &  Co.  v.  Clagett,  116  Md.  237,  239,  81  Atl. 
514,  515,  holding  transportation  of  oysters  from  one  State  into  another 
is  "commerce,"  and  Laws  1910,  c.  735  of  Maryland  providing  for  inspec- 
tion of  and  tax  on  oysters  is  unconstitutional;  Kaeiser  v.  Illinois  Cent. 
R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  State  statute  fixing  maximum 
charges  to  be  made  by  railroads,  so  far  as  it  applies  to  interstate  roads, 
is  unconstitutional;  Louisville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19 
Fed.  707,  Tennessee  law,  providing  for  punishment  of  persons,  operating 
railroads,  who  shall  discriminate  in  rates  and  fares,  as  applied  to  inter-  ' 
state  roads,  is  void;  Nelson  Lumber  Co.  v.  Lorain,  22  Fed.  57,  logs 
hauled  to  river  and  piled  on  ice,  to  await  opening  of  river,  are  not  in 
transit,  but  are  subject  to  taxation  in  State  where  located;  Mobile  etc. 
R.  R.  Co.  v.  Sessions,  28  Fed.  593,  State  law,  conferring  power  on  rail- 
road commission  to  control  freight  rates  upon  shipments  into  or  out  of 
State,  is  void;  United  States  v.  Debs,  64  Fed.  749,  750,  in  construction 
of  statute  of  July  2, 1890,  making  combinations  in  restraint  of  commerce 
and  trade,  misdemeanors;  Council  Bluffs  v.  Kansas  City  etc.  R.  R.  Co., 
45  Iowa,  349,  24  Am.  Rep.  779,  State  law,  requiring  connecting  railroads 
to  transfer  freight,  passengers  and  express  matter,  at  Council  Bluffs, 
invalid ;  Silliman  v.  Troy  Bridge  Co.,  11  Blatchf.  285,  Fed.  Cas.  12,853, 
arguendo. 
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Tax  upon  goods  or  persons  transported  from  State  to  State,  Is  a  regu- 
lation of  commerce  among  the  States;  hence,  a  State  law,  imposing  tax 
upon  freight  taken  within  the  State  and  carried  out  of  it,  or  taken  up 
without  the  State  and  carried  into  it,  is  unconstitutional. 
Approved  in  United  States  v.  Hvoslef,  237  U.  S.  18,  Ann.  Cas.  1916A, 
'  286,  59  L.  Ed.  821,  35  Sup.  Ct.  459,  holding  where  charter-parties  were 
exclusively  for  carriage  of  cargo  from  United  States  ports"  to  foreign 
ports  imposition  of  tax  thereon  was  in  violation  of  sec.  9,  art.  I,  of  Con- 
stitution ;  Simpson  v.  Shepard,  230  U.  S.  400,  416,  Ann.  Cas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1541,  1542,  1548,  33  Sup.  Ct.  729, 
sustaining  validity  of  orders  fixing  freight  rates  as  to  Northern  Pacific 
and  Great  Northern  companies  and  holding  invalid  those  as  to  Minne- 
apolis and  St.  Louis  Railroad  Company;  Wabash  R.  Co.  v.  United 
States,  168  Fed.  5,  93  C.  C.  A.  393,  holding  amendment  of  March 
3,  1903,  to  safety  appliance  act  applies  to  all  cars  operated  by 
railroad  carrier  of  interstate  commerce  over  an  interstate  high- 
way; Simpson-Crawford  Co.  v.  Borough  of  Atlantic  Highlands,  158 
Fed.  373,  holding  that  ordinance  of  Atlantic  Highlands  imposing 
arbitrary  license  tax  of  ten  dollars  on  every  two-horse  vehicle  en- 
gaged in  transportation  of  merchandise  was  not  an  exercise  of  police 
power,  but  a  revenue  measure  and  unauthorized;  Butler  Bros.  Shoe  Co. 
v.  United  States  Rubber  Co.,  156  Fed.  13,  17,  84  C.  C.  A.  167,  holding 
that  certain  contracts  made  by  manufacturing  corporation  of  New 
Jersey  with  Colorado  corporation  and  their  performance  were  transac- 
tions of  interstate  commerce  and  could  not  be  interfered  with  by  legisla- 
tion of  Colorado;  In  re  Hennick,  5  Mackey  (D.  C),  500,  holding  license 
tax  upon  drummers  whosev  business  is  for  nonresident  manufacturers  is 
unconstitutional;  In  re  Appeal  of  Union  Tank  line  Co.,  204  I1L  350, 
351,  68  N.  E.  505,  holding  car  of  foreign  corporation  in  transit  through 
State  not  subject  to  State  taxation ;  Gerdan  v.  Davis,  67  N.  J.  L.  89,  50 
Atl.  587,  holding  chair  cane  and  reeds  imported  and  placed  in  ware- 
house in  original  packages  not  subject  to  taxation;  State  v.  Glasby,  50 
Wash.  602,  21  L.  R.  A.  (N.  S.)  797,  97  Pac.  736,  holding  city  ordinance 
imposing  penalty  upon  peddlers  for  taking  orders  for  goods  in  another 
State  was  in  violation  of  Constitution;  Underwood  Typewriter  Co.  v. 
Piggott,  60  W.  Va.  540,  55  S.  E.  667,  holding  that  foreign  corporation, 
which  solely  sells  and  delivers  goods  upon  orders  forwarded  to  it,  in  this 
State,  does  not  carry  on  business  in  this  State,  and  is  not  denied  power  to 
maintain  suits  to  enforce  such  contracts ;  Welton  v.  State,  91  U.  S.  282, 
28  L.  Ed.  350,  holding  State  statute,  requiring  persons  peddling  goods, 
not  produced  or  manufactured  in  State,  to  pay  a  license  tax,  violates 
Federal  Constitution;  Hannibal  etc.  R.  R.  Co.  v.  Husen,  95  U.  S.  470, 
24  L.  Ed.  530,  Missouri  statute,  prohibiting  the  bringing  of  Texas,  Mexi- 
can or  Indian  cattle  into  State,  is  repugnant  to  Federal  Constitution; 
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Cook  v.  Pennsylvania,  97  U.  S.  572,  24  L.  Ed.  1017,  State  tax  upon  sales 
made  by  auctioneer,  when  applied  to  imported  goods  in  original  packages, 
is  unconstitutional;  Western  Union  Tel.  Co.  v.  Texas,  105  U.  S.  465, 
26  L.  Ed.  1068,  State  law,  taxing  each  message  transmitted  beyond  State, 
and  official  messages  of  United  States,  is  unconstitutional;  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  212,  29  L.  Ed.  165,  5  Sup.  Ct.  833, 
transportation  of  freight  and  passengers  from  New  Jersey  to  Phil- 
adelphia, is  interstate  commerce,  and  not  subject  to  State  taxation; 
Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.  Ed.  655,  5  Sup.  Ct.  40,  ordi- 
nance imposing  license  upon  owners  of  towboats,  infringes  Federal  Con- 
stitution; Pickard  v.  Pullman  Southern  Car  Co.,  117  U.  S.  48,  29  L.  Ed. 
790,  6  Sup.  Ct.  641,  Tennessee  statute,  imposing  annual  tax  on  sleeping- 
cars,  void,  so  far  as  it  applies  to  cars  running  into,  or  out  of,  or  across 
that  State;  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  570,  574,  SO  L.  Ed. 
248,  250,  7  Sup.  Ct.  9,  12  (but  see  dissenting  opinion,  pp.  589,  591,  30 
L.  Ed.  255,  256,  7  Sup.  Ct.  20,  21),  State  law,  regulating  fares  and  rates, 
as  applied  to  interstate  commerce,  is  unconstitutional;  Fargo  v.  Michigan, 
121  U.  S.  238,  240,  30  L.  Ed.  892,  893,  7  Sup.  Ct.  860,  861,  State  law, 
taxing  gross  receipts  of  railroads,  carrying  passengers  and  freight  into, 
out  of,  or  through,  State,  is  void;  Philadelphia  etc.  Steamship  Co.  v. 
Pennsylvania,  122  U.  S.  338,  340,  30  L.  Ed.  1202,  1203,  7  Sup.  Ct.  1121, 
1122,  State  tax  upon  gross  receipt  of  domestic  steamship  corporation  en- 
gaged in  transporting  persons  and  passengers  between  different  States  and 
foreign  countries,  is  void;  Bowman  v.  Chicago  etc.  R.  R.  Co.,  125  U.  S. 
480,  31  L.  Ed.  705,  8  Sup.  Ct.  696,  statute  of  Iowa,  forbidding  carriers 
from  bringing  intoxicating  liquors  into  State,  excepting  under  certain 
restrictions,  is  unconstitutional ;  Leisy  v.  Hardin,  135  U.  S.  119,  34  L.  Ed. 
136,  10  Sup.  Ct.  688,  State  prohibition  law,  so  far  as  applied  to  sale  in 
original  packages  by  importer,  is  void;  Leloup  v.  Port  of  Mobile,  127 
U.  S.  648,  32  L.  Ed.  314,  8  Sup.  Ct.  1&84,  city  ordinance,  imposing  gen- 
eral license  on  telegraph  company,  is  unconstitutional;  Pollock  v.  Farm- 
ers' Loan  etc.  Co.,  157  U.  S.  592,  39  L.  Ed.  823,  15  Sup.  Ct.  693,  tax  on 
rents  or  incomes  of  real  estate,  a  direct  tax  within  the  Constitution; 
Kaeiser  v.  Illinois  Cent.  R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  State 
statute  fixing  maximum  charges  to  be  made  by  railroads,  so  far  as  it 
affects  interstate  roads,  is  unconstitutional;  Louisville  etc.  R.  R.  Co.  v. 
Railroad  Commission,  19  Fed.  707,  Tennessee  law,  providing  for  the 
punishment  of  persons,  operating  railroads,  who  shall  discriminate  in 
rates  and  fares,  as  applied  to  interstate  roads,  is  void ;  Pullman  Southern 
Car  Co.  v.  Nolan,  22  Fed.  280,  281,  Tennessee  privilege  tax  upon  sleeping 
cars  used  in  interstate  commerce,  violates  Federal  Constitution;  Mobile 
&  O.  R.  R.  Co.  v.  Sessions,  28  Fed.  593,  State  law,  conferring  power  on 
railroad  commission  to  control  freight  rates  upon  shipments  into  or  out 
of  State,  is  void;  St.  Louis  v.  Western  Union  Tel.  Co.,  39  Fed.  60,  ordi- 
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nance  imposing  annual  tax  upon  every  telegraph  pole  within  city,  void; 
United  States  Express  Co.  v.  Hemmingway,  39  Fed.  61,  State  tax  on 
express  company,  void  as  to  interstate  business ;  Webster  v.  Bell,  68  Fed- 
185,  15  C.  C.  A.  360,  ordinance  imposing  license  upon  every  express 
company  having  offices  in  city  of  A.,  "receiving  goods  .  .  .  and  forward- 
ing them  to  points  within  the  State  ...  or  receiving  goods  .  .  .  within 
the  State  .  .  .  and  delivering  them  in  the  city  of  A./'  violates  interstate 
commerce  law;  In  re  Minor,  69  Fed.  235,  West  Virginia  statute,  licens- 
ing retail  sale  of  cigarettes,  so  far  as  it  applied  to  goods  imported  and 
sold  in  original  packages,  is  void;  Ex  parte  Hough,  69  Fed.  331,  State 
law,  requiring  persons  selling  pianos  or  organs  by  sample,  list,  etc.,  to 
pay  a  license,  void  as  to  agents  for  dealer  in  another  State;  Arkansas 
v.  Kansas  etc.  Coal  Co.,  96  Fed.  360,  365,  366,  State  officers  may  not  pre- 
vent importation  of  laborers  not  prohibited  by  law;  Ex  parte  Thomas, 
71  Cal.  205,  12  Pac.  53,  ordinance  imposing  license  tax  upon  persons 
vending  goods,  not  manufactured  or  produced  in  State,  in  conflict  with 
Federal  Constitution;  Carton  v.  Illinois  Cent.  R.  R.  Co.,  59  Iowa,  152, 
44  Am.  Rep.  675,  13  N.  W.  69,  State  cannot  regulate  interstate  railway 
rates ;  Hardy  v.  Atchison  etc.  R.  R.  Co.,  32  Kan.  711,  716,  5  Pac.  10,  14, 
Kansas  "maximum  freight  law"  of  1868,  did  not  apply  to  interstate 
commerce ;  Lafarier  v.  Grand  Trunk  Ry.  Co.,  84  Me.  290,  17  L.  R.  A.  113, 
24  Atl.  850,  statute  making  ticket  on  any  railroad  binding  for  six  years 
and  entitling  holder  to  stopover  privileges,  does  not  apply  to  ticket  pur- 
chased in  Canada,  for  passage  through  several  States;  State  v.  Cumber- 
land etc.  R.  R.  Co.,  40  Md.  46,  tax  upon  coal  transported,  void,  in  so 
far  as  it  applies  to  coal  transported  from  mines  to  places  beyond  State; 
Myers  v.  Baltimore  County,  83  Md.  389,  55  Am  St.  Rep.  352,  34  L.  R.  A. 
312,  35  Atl.  145,  cattle  purchased  for  export,  but  not  in  course  of  transit, 
not  exempt  from  taxation;  Higgins  v.  Three  Hundred  Casks,  130  Mass. 
3,  statute  relating  to  inspection  and  sale  of  lime  imported  from  Maine, 
is  void;  State  v.  Chicago  etc.  Ry.  Co.,  40  Minn.  268,  12  Am.  St  Rep. 
731,  3LE.A.  238,  41  N.  W.  1047,  State  railroad  and  warehouse  com- 
mission cannot  regulate  interstate  rates;  State  v.  Stephens,  146  Mo. 
682,  69  Am.  St.  Rep.  637,  48  S.  W.  934,  cars  in  transitu  through  State 
cannot  be  taxed;  State  v.  Carrigan,  39  N.  J.  L.  38,  coal  mined  in  Penn- 
sylvania not  liable  to  taxation  while  in  transitu  through  New  Jersey,  or 
delayed  within  that  State  awaiting  shipment  to  other  States;  People  v. 
Wemple,  138  N.  Y.  13,  19  L.  R.  A.  699,  33  N.  E.  723,  tax  upon  business 
of  interstate  railroad  is  void;  Western  Union  Tel.  Co.  v.  Mayer,  28 
Ohio  St.  530,  tax  upon  gross  receipts  of  telegraph  and  express  com- 
panies for  year  next  preceding  assessment,  within  power  of  State ;  State 
v.  Rankin,  11  S.  D.  149,  76  N.  W.  301,  State  law,  requiring  solicitors  to 
pay  a  license  fee,  violates  the  Federal  Constitution;  Gulf  etc.  Ry.  Co.  v. 
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Dwyer,  75  Tex.  579,  16  Am.  St.  Rep.  928,  7  L.  B.  A.  479,  12  S.  W.  1002, 
State  ean  make  no  law  which  imposes  either  directly  or  indirectly  a  bur- 
den by  way  of  taxation  upon  interstate  commerce;  State  Railroad  Tax 
Cases,  92  U.  S.  604,  23  L.  Ed.  670,  arguendo ;  Wabash  etc.  Ry.  Co.  v.  Illi- 
nois, 118  U.  S.  564,  cO  L.  Ed.  246,  7  Sup.  Ct.  6,  as  to  power  of  States'  to 
regulate  taxes,  fares  and  tolls  over  railroads  within  their  limits;  Bond- 
holders v.  Railroad  Commrs.,  3  Fed.  Cas.  847,  In  re  Northwestern  Ry.,  18 
Fed.  Cas.  405,  and  Piek  v.  Chicago  etc.  R.  R.  Co.,  6  Biss.  182,  Fed.  Cas. 
11,138,  all  to  same  effect;  Thornton,  Ex  parte,  4  Hughes,  231,  12  Fed. 
546,  State  law,  imposing  license  upon  agents  selling  by  sample,  if  not 
shown  to  discriminate  in  favor  of  residents  of  State,  is  valid ;  Forbes  v. 
Gracey,  9  Fed.  Cas.  404,  ores  taken  from  mining  claims  are  subject  to 
State  taxation  at  once;  United  States  v.  Hopkins,  82  Fed.  539,  regu- 
lations of  livestock  exchange  in  restraint  of  trade,  illegal;  Indiana  etc. 
Ry.  Co.  v.  Allen,  113  Ind.  584,  15  N.  E.  447,  as  to  public  character  of 
railroad  corporations;  State  v.  Woodruff  etc.  Coach  Co.,  114  Ind.  158, 
15  N.  E.  815,  State  tax  upon  earnings  of  sleeping-car  company  engaged 
in  interstate  commerce,  is  void ;  Lumberville  Delaware  Bridge  Co.  v.  State 
Board  of  Assessors,  55  N.  J.  L.  534,  25  L.  R.  A.  137,  26  Atl.  713,  yearly 
license  fee  imposed  upon  miscellaneous  corporations  not  unconstitutional ; 
McGuire  v.  State,  42  Ohio  St.  534,  statute  concerning  sale  of  intoxicating 
liquors,  not  a  regulation  of  commerce;  dissenting  opinion  in  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  30,  35  L.  Ed.  619, 11  Sup.  Ct. 
881,  majority  holding  State  law,  taxing  capital  stock  of  foreign  corpora- 
tions, not  in  violation  of  Constitution;  In  re  Christian,  39  Fed.  637, 
holding  Minnesota  statute,  requiring  inspection  in  that  State  of  all 
animals  slaughtered  for  food,  is  void;  Harvey  v.  Huffman,  In  re  Barber, 
39  Fed.  648,  to  the  same  effect. 

Distinguished  in  John  Hancock  Ice  Co.  v.  Rose,  67  N.  J.  L.  87,  50 
Atl.  364,  holding  ice  cut  and  stored  within  State  with  intention  of  selling 
from  office  outside  State  subject  to  tax;  dissenting  opinion  in  Austin  v. 
Tennessee,  179  U.  S.  373,  45  L.  Ed.  238,  21  Sup.  Ct.  143,  majority  up- 
holding State  law  prohibiting  sale  of  cigarettes  in  paper  packages  taken 
from  loose  pile  in  factory  and  dumped  on  counter  of  consignee ;  Osborne 
v.  Mobile,  16  Wall.  481,  21  L.  Ed.  472,  holding  ordinance  requiring  rail- 
road and  express  companies  having  business  extending  out  of  State  to 
pay  an  annual  license  hot  in  violation  of  Federal  Constitution;  Balti- 
more etc.  R.  R.  Co.  v.  Maryland,  21  Wall.  472,  22  L.  Ed.  684,  stipulation 
in  charter  that  railroad  shall  pay  State  one-fifth  of  amount  received  for 
transportation  of  passengers  is  not  unconstitutional;  Howe  Machine  Co. 
v.  Gage,  100  U.  S.  678,  25  L.  Ed.  755,  State  tax  upon  all  peddlers  of 
sewing-machines  does  not  violate  Federal  Constitution ;  Parkersburg  etc. 
Transportation  Co.  v.  Parkersburg,  107  D.  S.  702,  27  L.  Ed.  588,  2 
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Sup.  Ct.  741,  ordinance  imposing  exorbitant  wharfage  not  unconstitu- 
tional; In  re  Brosnahan,  4  McCrary,  8,  18  Fed.  66,  State  law  imposing 
punishment  upon  persons  manufacturing  or  offering  for  sale  certain 
adulterated  foods,  not  a  regulation  of  commerce;  State  v.  French,  109 
N.  C.  725,  26  Am.  St.  Rep.  591,  14  S.  E.  384,  tax  upon  purchases  of  mer- 
chants and  dealers,  a  tax  upon  occupation  of  buying  and  selling  goods 
in  State,  and  not  unconstitutional ;  Western  Union  Tel.  Co.  v.  Mayer,  28 
Ohio  St.  530,  tax  upon  gross  receipts  of  telegraph  and  express  com- 
panies for  year  next  preceding  assignment,  within  power  of  State;  In- 
surance Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  181,  30 
Am.  Rep.  354,  State  tax  upon  "the  entire  amount  of  premiums  received 
by  insurance  companies"  not  an  interference  with  interstate  commerce; 
Providence  Coal  Co.  v.  Providence  etc.  R.  R.  Co.,  15  R.  I.  310,  4  Atl. 
397,  State  forbidding  discriminating  charges  by  common  carriers  not  a 
regulation  of  commerce;  Western  Union  Tel.  Co.  v.  State,  55  Tex.  318, 
occupation  tax,  graduated  according  to  business  done  by  telegraph  com- 
pany, not  a  regulation  or  obstruction  of  commerce;  Union  Refrigerator 
Transit  Co.  v.  Lynch,  18  Utah,  389,  55  Pac.  641,  cars  leased  from  foreign 
corporation  to  various  shippers  in  State  are  subject  to  taxation. 

Constitutionality    of   State    regulations    of     interstate    commerce. 
Note,  27  Am.  St.  Rep.  549,  550,  561. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St  Rev.  476. 

State  may  regulate  Its  internal  commerce  as  It  pleases. 
Approved  in  State  v.  Harrub,  95  Ala.  187,  15  L.  R.  A.  765,  10  South. 
755,  holding  State  statute  regulating  the  planting  and  taking  of  oysters 
in  waters  of  State  not  an  unlawful  attempt  to  regulate  interstate  com- 
merce ;  dissenting  opinion  in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S. 
422,  L.  R.  A.  19150,  1189,  58  L.  Ed.  1026,  34  Sup.  Ct.  612,  majority  hold- 
ing Kansas  statute  of  1909,  so  far  as  it  provides  for  regulating  rates  of 
fire  insurance  is  not  unconstitutional ;  dissenting  opinion  in  Pullman  Co. 
v.  Kansas,  216  U.  S.  76,  54  L.  Ed.  390,  30  Sup.  Ct.  232,  majority  holding 
that  requirement  that  corporation  of  one  State  doing  interstate  business 
in  another  State  shall  pay  to  latter  State  fee  of  specified  per  cent  on  its 
authorized  capital  is  unconstitutional. 

Unconstitutional  State  law,  taxing  interstate  or  foreign  commerce, 
is  not  cored  by  including  within  its  provisions  subjects  within  domain  of 
State. 

Approved  in  Caldwell  v.  North  Carolina,  187  U.  S.  629,  47  L.  Ed.  840, 
23  Sup.  Ct.  232,  holding  State  license  of  ten  dollars  yearly  upon  every- 
one in  picture  frame  business  invalid  as  to  agent  of  nonresident  corpo- 
ration; Robbins  v.  Shelby  Taxing  Dist,  120  U.  S.  497,  30  L.  Ed.  697,  7 
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Sup.  Ct.  596,  holding  fact  that  Tennessee  statute  taxing  drummers  made 
no  distinction  between  those  of  Tennessee  and  other  States,  could  not 
make  statute  valid;  Bowman  v.  Chicago  etc.  R.  ft.  Co.,  125  U.  S.  496, 
81  L.  Ed.  711,  8  Sup.  Ct.  704,  Iowa  statute  forbidding  carriers  from 
bringing  intoxicating  liquors  into  State,  excepting  under  certain  restric- 
tions, is  void;  Minnesota  v.  Barber,  136  U.  S.  326,  34  L.  Ed.  460, 10  Sup. 
Ct.  866,  Minnesota  statute  requiring  inspection  in  that  State  of  all  ani- 
mals slaughtered  for  food  is  a  regulation  of  commerce  and  void;  Scott 
v.  Donald,  165  U.  S.  98,  41  L.  Ed.  644,  17  Sup.  Ct.  271,  State  law  regu- 
lating transportation,  sale  and  consumption  of  liquors,  thereby  interfer- 
ing with  foreign  and  interstate  commerce,  is  void ;  Louisville  etc.  R.  R. 
Co.  v.  Railroad  Commission,  19  Fed.  707,  Tennessee  law,  providing  for 
punishment  of  persons,  operating  railroads,  who  shall  discriminate  in 
rates  and  fares,  as  applied  to  interstate  roads,  is  void;  Bloomington  v. 
Bourland,  137  HI.  537,  31  Am  St.  Rep.  384,  27  N.  E.  694,  ordinance  re- 
quiring book  solicitors  to  pay  license,  void;  Railroad  Commissioners  v. 
Railroad  Co.,  22  S.  C.  239,  State  cannot  regulate  freight  upon  railroads 
not  entirely  within  State;  Philadelphia  etc.  Steamship  Co.  v.  Pennsyl- 
vania, 122  U.  S.  345,  30  L.  Ed.  1204,  7  Sup.  Ct.  1124,  tax  upon  gross  re- 
ceipts of  steamship  company  engaged  in  domestic  and  foreign  commerce 
is  void;  dissenting  opinion  in  Ficklen  v.  Shelby  County,  145  U.  S.  25, 
36  L.  Ed.  608,  12  Sup.  Ct.  813,  majority  holding  tax  on  factors,  brokers, 
etc.,  valid. 

States  have  power  to  tax  franchises  of  Its  corporations,  and  the  right 
of  owners  of  artificial  highways. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  40, 
105  Am.  St  Rep.  701,  50  L.  Ed.  76,  25  Sup.  Ct.  715,  New  York  special 
franchise  tax  does  not  impair  obligation  of  contract  by  which  State  or 
city  granted  right  to  construct  and  operate  street  railway  in  considera- 
tion of  percentage  of  gross  earnings ;  State  v.  Savage,  65  Neb.  747,  91 
N.  W.  721,  in  assessment  of  railroad  and  telegraph  properties,  board  of 
equalization  should  include  value  of  franchises ;  State  Railroad  Tax  Cases, 
92  U.  S.  603,  23  L.  Ed.  670,  holding  capital  stock,  franchises  and  all  the 
real  and  personal  property  of  corporations  are  liable  to  taxation,  and  stat- 
ute prescribing  different  rule  for  taxation  of  railroads  is  constitutional ; 
Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  Ill,  holding  franchises 
property  and  subject  to  State  taxation ;  Insurance  Co.  of  North  America 
v.  Commonwealth,  87  Pa.  St.  183,  30  Am.  Rep.  355,  State  tax  upon  "the 
entire  amount  of  premiums  received  by  insurance  companies,"  not  an 
interference  with  interstate  commerce;  Commercial  etc.  Light  &  Power 
Co.  v.  Judson,  21  Wash.  49,  56  Pac.  832,  franchise  of  an  electric  light 
and  power  company  is  assessable  j  State  v.  Anderson,  90  Wis.  561,  63 
K.  W.  748,  to  the  same  point. 
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Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  61,  76,  79. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  658, 
660,  670,  671,  695. 

A  tax  is  a  demand  of  sovereignty;  a  toll  Is  a  demand  of  proprietorship. 
Approved  in  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  97,  37 
L.  Ed.  383, 13  Sup.  Ct.  487,  charge  by  city  for  use  of  streets  by  telegraph 
company  is  in  the  nature  of  a  rental  and  is  not  a  privilege  or  license 
tax;  St.  Louis  Brewing  Assn.  v.  St.  Louis,  140  Mo.  430,  37  S.  W.  528, 
charge  made  by  city  for  water  is  in  the  nature  of  a  toll ;  Attorney  Gen- 
eral v.  Chicago  etc.  Ry.  Co.;  35  Wis.  578,  arguendo. 

Cases  sustaining  State  laws,  alleged  to  be  regulations  of  commerce,  are 
such  as  related  to  bridges  or  dams  across  streams  wholly  within  State,  or 
subjects  of  kindred  nature,  not  strictly  commercial  regulations. 

Approved  in  State  v.  Fulker,  43  Kan.  246,  7  L.  R.  A.  187,  22  Pac.  1023, 
Kansas  law  relating  to  sale  and  disposition  of  intoxicating  liquors  ap- 
plies to  imported  liquors  sold  in  original  packages. 

Whenever  the  subjects  over  which  a  power  to  regulate  commerce  Is 
asserted  are  national  in  their  nature,  or  admit  of  one  uniform  system  ox 
plan  of  regulation,  they  are  within  exclusive  control  of  Congress. 

Approved  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  883,  Laws 
Wis.  1905,  p.  37,  c.  19,  as  amended  in  1905,  providing  for  inspection  and 
grading  of  grain,  is  void;  Lansburgh  v.  District  of  Columbia,  11  App. 
D.  C.  527,  holding  enterprise  for  distributing  trading  stamps  entitling 
holders  to  premiums  is  gift  enterprise  and  prohibited  by  act  of  Congress ; 
Chapman  v.  United  States,  5  App.  D.  C.  131,  holding  sec.  102,  Rev.  Stats., 
U.  S.,  to  enforce  attendance  of  witnesses  before  congressional  committees 
is  constitutional;  Freeman-Sipes  Co.  v.  Corticelli  Silk  Co.,  34  Okl.  232, 
124  Pac.  973,  and  Fruit  Dispatch  Co.  v.  Wood,  42  Okl.  82, 140  Pac.  1140, 
both  holding  that  foreign  corporation  while  engaged  in  interstate  com- 
merce in  State  with  resident  thereof  is  not  subject  to  State  corporation 
law;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S.  374,  45  L.  Ed. 
238,  21  Sup.  Ct.  144,  majority  upholding  State  law  prohibiting  sale  of 
cigarettes  as  applied  to  cigarettes  in  small  packages  taken  from  loose 
pile  in  factory  and  dumped  on  counter  of  consignee;  Robbins  v.  Shelby 
County  Taxing  District,  120  U.  S.  492,  30  L.  Ed.  696,  7  Sup.  Ct.  594,  hold- 
ing  license  imposed  upon  drummers,  so  far  as  it  applies  to  those  solicit- 
ing for  firms  outside  of  the  State,  violates  the  Federal  Constitution; 
Bowman  v.  Chicago  etc.  R.  R.  Co.,  125  U.  S.  483,  31  L.  Ed.  706,  8  Sup. 
Ct.  697,  Iowa  statute  forbidding  carriers  from  bringing  intoxicating 
liquors  into  State,  excepting  under  certain  restrictions,  is  void;  Kaeiser 
v.  Illinois  Cent.  R.  R.  Co.,  5  McCrary,  499,  18  Fed.  153,  State  statute 
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fixing  maximum  charges  to  be  made  by  railroads,  so  far  as  it  affects  in- 
terstate roads,  is  unconstitutional;  Louisville  etc.  B.  R.  Co.  v.  Railroad 
Commission,  19  Fed.  707,  Tennessee  law  providing  for  punishment  of 
persons  operating  railroads,  who  shall  discriminate  in  rates  and-  fares, 
as  applied  to  interstate  roads,  is  void;  United  States  v.  Patterson,  55 
Fed.  638,  act  of  Congress  declaring  contracts,  combinations  or  conspira- 
cies in  restraint  of  trade,  illegal  and  punishable  as  misdemeanor,  within 
the  power  of  Congress ;  In  re  Minor,  69  Fed.  235,  West  Virginia  statute 
licensing  retail  sale  of  cigarettes,  so  far  as  it  applied  to  goods  imported 
and  sold  in  original  packages,  is  void ;  Council  Bluffs  v.  Kansas  City  ete. 
R.  R.  Co.,  45  Iowa,  350,  24  Am.  Rep.  780,  State  law  requiring  connect- 
ing railroads  to  transfer  freight,  passengers  and  express  matter  at  Coun- 
cil Bluffs,  invalid;  Railroad  Commissioners  v.  Railroad  Co.,  22  S.  C.  236, 
State  cannot  regulate  freight  upon  railroads  not  entirely  within  State; 
Parkersburg  etc.  Transportation  Co.  v.  Parkersburg,  107  U.  S.  702,  27 
L.  Ed.  588,  2  Sup.  Ct.  741,  Silliman  v.  Troy  Bridge  Co.,  11  Blatchf .  285, 
Fed.  Cas.  12,853,  and  dissenting  opinion  in  Council  Bluffs  v.  Kansas  City 
etc.  R.  R.  Co.,  45  Iowa,  358,  all  arguendo. 

State  law  imposing  tax  on  freight,  so  far  as  it  applies  to  articles  car- 
ried through  or  out  of  the  State,  is  unconstitutional;  as  to  internal  com- 
merce, it  is  valid. 

Approved  in  State  v.  Illinois  Cent.  R.  Co.,  246  111.  211,  92  N.  E.  826, 
holding  that  provisions  of  railroad  company's  charter  as  to  revenue  were 
in  no  sense  an  attempt  to  impose  tax  on  interstate  commerce;  State  v. 
Western  Union  Tel.  Co.,  75  Kan.  638,  90  Pac.  310,  holding  Brush  act  is 
a  measure  which  State  had  authority  to  adopt  under  police  power; 
Osborn  v.  Wabash  R.  R.  Co.,  123  Mich.  672,  82  N.  W.  527,  upholding  act 
fixing  a  maximum  charge  for  transportation  of  passengers  on  different 
roads  of  State ;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  171,  67  S.  E. 
631,  holding  penalty  clause,  of  act  of  West  Virginia  regulating  pas- 
senger rates,  voidf  dissenting  opinion  in  People  v.  McNulty,  3  Cal. 
Unrep.  472,  28  Pac.  828,  majority  holding  act  relating  to  executions  for 
murder  ex  post  facto  as  to  prisoners  awaiting  execution ;  Supervisors  of 
Albany  County  v.  Stanley,  105  U.  S.  313,  26  L.  Ed.  1050  (affirming  12 
Fed.  88),  holding  State  statute  providing  for  taxation  of  stockholders 
of  banks,  while  voidable  as  affecting  national  bank,  valid  in  other  re- 
spects ;  Ratterman  v.  Western  Union  Tel.  Co.,  127  U.  S.  424,  32  L.  Ed. 
232,  8  Sup.  Ct.  1130,  tax  upon  gross  receipts  of  telegraph  company  void 
to  extent  of  receipts  derived  from  interstate  commerce,  but  valid  as  to 
commerce  within  State;  The  Katie,  40  Fed.  490,  7  L  R.  A.  64,  act  of 
Congress  extending  benefits  of  limited  liability  legislation  to  vessels 
engaged  in  inland  navigation  did  not  apply  to  internal  commerce;  Web- 
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ster  v.  Bell,  68  Fed.  185, 15  C.  C.  A.  360,  ordinance  imposing  license  upon 
every  express  company  having  offices  in  city  of  A.,  "receiving  goods  .  .  . 
and  forwarding  them  to  points  within  the  State  ...  or  receiving  goods 
.  .  .  within  the  State  .  .  .  and  delivering  them  within  the  city  of  A." 
violates  the  interstate  commerce  law;  Western  Union  Tel.  Co.  v.  Fre- 
mont, 39  Neb.  706,  26  L.  R.  A.  703,  58  N.  W.  419,  ordinance  taxing  tele- 
graph company,  valid  as  to  that  portion  of  its  business  carried  on  wholly 
within  State;  Postal  Telegraph  Cable  Co.  v.  Charleston,  153  U.  S.  698, 
88  L.  Ed.  874,  14  Sup.  Ct.  1097,  ordinance  imposing  license  upon  tele- 
graph company  upon  business  done  exclusively  within  city  is  valid;  Silli- 
man  v.  Troy  Bridge  Co.,  11  Blatchf.  285,  Fed.  Cas.  12,853,  refusing  to 
enjoin  construction  of  bridge  which  would  not  materially  obstruct  navi- 
gation; Louisville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19  Fed.  705, 
as  to  whether  Tennessee  act,  providing  for  punishment  of  persons  operat- 
ing railroads,  who  should  discriminate  in  rates  and  fares,  applied  to 
interstate  roads;  In  re  May,  82  Fed.  425,  Montana  statute,  requiring 
persons  engaged  in  selling  cigarettes  to  pay  a  license,  does  not  inter- 
fere with  commerce  among  the  States;  dissenting  opinion  in  Pollock  v. 
Farmers'  Loan  etc.  Co.,  158  U.  S.  697,  39  L.  Ed.  1147,  15  Sup.  Ct.  944, 
and  Northern  ete.  R.  R.  Co.  v.  Barnes,  2  N.  D.  382,  51  N.  W.  409,  both 
arguendo. 

Miscellaneous.  Cited  in  Buckwalter  v.  Atchison  etc.  R.  R.  Co.,  64 
Kan.  407,  67  Pac.  832,  to  effect  land  owner  estopped  from  maintaining 
ejectment  permitting  railroad  to  build  and  maintain  road  across  land; 
Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  16,  48  Am.  Rep.  695; 
Phelps  v.  Racey,  60  N.  Y.  15,  19  Am.  Rep.  144. 

15  Wall.  282-283,  21  L.  Ed.  164,  ERIE  RT.  OO.  v.  PENNSYLVANIA. 

Similar  to  and  decided  with  Case  of  the  State  Freight  Tax,  15  Wall. 
232,  21  L.  Ed.  146. 

Cited  in  the  following,  respecting  points  decided  by  preceding  case: 
Supervisors  of  Albany  County  v.  Stanley,  105  U.  S.  313,  26  L.  Ed.  1050 
(affirming  12  Fed.  89),  holding  State  statute  respecting  stockholders  of 
banks,  while  voidable  as  affecting  national  banks,  valid  in  other  respects ; 
Fargo  v.  Michigan,  121  U.  S.  242,  30  L.  Ed.  893,  7  Sup.  Ct.  862,  Stat© 
law  taxing  gross  receipts  of  railroads  carrying  passengers  and  freight 
into,  out  of  or  through  State,  is  void;  State  v.  Carrigan,  39  N.  J.  L.  37, 
coal  mined  in  Pennsylvania  not  liable  to  taxation  while  in  transitu 
through  New  Jersey,  or  delayed  within  that  State  awaiting  shipment  to 
other  States ;  Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  Ill,  hold- 
ing franchises  property  and  subject  to  State  taxation* 
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Distinguished  in  Western  Union  Tel.  Co.  v.  Mayer,  28  Ohio  St.  529, 
tax  upon  gross  receipts  of  telegraph  and  express  companies  for  year  next 
preceding  assessment,  within  power  of  State. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  476. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  659. 

15  WalL  284-299,  21  L.  Ed.  164,  STATE  TAX  ON  RAILWAY  GROSS  RE- 
CEIPTS (READING  R.  R.  CO.  ▼.  PENNSYLVANIA). 

Not  everything  that  affects  commerce  amounts  to  a  regulation  of  it, 
within  meaning  of  Constitution. 

Approved  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  163, 
17  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  telegraph  companies  subject  to 
municipal  police  tax ;  Howard  v.  Illinois  Central  Ry.  Co.,  148  Fed.  1001, 
holding  void  34  Stat.  232,  c.  3073,  making  carriers  liable  to  employees 
for  damages  by  reason  of  negligence;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas 
etc.  Grain  Co.,  42  Tex.  Civ.  129,  95  S.  W.  658,  upholding  State  statute 
regulating  disposition  of  rejected  freight;  Noble  v.  Amoretti,  11  Wyo. 
252,  71  Pac.  881,  State  tax  on  stoek  of  goods  licensed  Indian  trader, 
located  on  reservation,  is  not  regulation  of  commerce  with  Indians;  dis- 
senting opinion  in  People  v.  Miller,  178  N.  T.  205,  70  N.  £.  476,  earnings 
of  domestic  corporation,  whose  sole  business  is  transportation  of  prod- 
ucts from  other  States  to  this  State,  and  vice  versa,  are  not  subject  to 
franchise  tax;  The  Delaware  Railroad  Tax,  18  Wall.  232,  21  L.  Ed.  896, 
holding  tax  upon  corporation  based  upon  actual  cash  value  of  that  pro- 
portion of  stock  represented  by  length  of  road  within  State,  valid ;  Munn 
v.  Illinois,  94  U.  S.  135,  24  L.  Ed.  87,  State  law  regulating  public  ware- 
houses and  the  warehousing  and  inspection  of  grain,  not  in  violation  of 
Federal  Constitution;  Brown  v.  Houston,  114  U.  S.  627,  29  L.  Ed.  259, 
5  Sup.  Ct.  1094,  coal  minea  in  another  State,  placed  on  sale  in  open  mar- 
ket, is  subject  to  taxation ;  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  566, 
594,  30  L.  Ed.  247,  257,  7  Sup.  Ct.  8,  State  law  making  carriers  liable 
for  unjust  discrimination  in  regard  to  long  and  short  hauls,  void  as  to 
interstate  commerce,  but  valid  as  to  transportation  wholly  within  State ; 
Kidd  v.  Pearson,  128  U.  S.  23,  32  L.  Ed.  351,  9  Sup.  Ct.  11,  State  statute 
prohibiting  the  manufacture  or  sale  of  intoxicating  liquors,  excepting 
for  certain  purposes,  not  a  regulation  of  commerce;  Western  Union  Tel. 
Co.  v.  James,  162  XL  S.  656,  40  L.  Ed.  1107,  16  Sup.  Ct.  936,  Georgia 
statute  requiring  telegraph  companies  to  receive  messages  upon  payment 
of  usual  rates  and  to  transmit  and  deliver  them  with  due  diligence,  valid ; 
Cotting  v.  Kansas  City  Stockyards  Co.,  S2  Fed.  844,  State  may  pre- 
scribe reasonable  maximum  charges  and  other  regulations  regarding  the 
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care  and  sale  of  stock  by  stockyard  companies;  Little  Rock  etc.  Ry.  Co. 
v.  Hanniford,  49  Ark.  296,  5  S.  W.  296,  Arkansas  statute  to  enforce 
prompt  delivery  of  freight,  constitutional;  Philadelphia  etc.  R.  R.  Co. 
v.  Neary,  5  Del.  Ch.  612,  reported  in  7  Houst.  427,  8  Atl.  367,  taxation 
of  roadway  forming  part  of  continuous  line  of  railroads  between  States, 
not  a  regulation  of  interstate  commerce;  Osborne  v.  State,  33  Fla.  168, 
39  Am.  St.  Rep.  102,  14  South.  590,  statute  providing  for  State  and 
municipal  licensing  of  express  companies  is  constitutional;  Standard  Oil 
Co.  v.  Combs,  96  Ind.  184,  49  Am.  Rep.  161,  staves  undergoing  finishing 
process,  preparatory  to  shipment  to  nonresident  owner,  are  subject  to 
State  taxation;  Brown  v.  Houston,  33  La.  Ann.  845,  Pennsylvania  coal 
offered  for  sale  in  New  Orleans  subject  to  taxation  by-  State  of  Louisi- 
ana; Postal  Telegraph  Cable  Co.  v.  State  Revenue  Agent,  71  Miss.  564, 
42  Am.  St.  Rep.  481,  14  South.  39,  privilege  tax,  in  lieu  of  other  taxes 
of  telegraph  company,  based  upon  mileage  in  State,  applies  to  foreign 
corporations;  Waterbury  v.  Newton,  50  N.  J.  L.  539,  -640,  14  Atl.  607, 
penal  statute  against  sale  of  colored  oleomargarine  valid,  as  applied  to 
sale  in  State  by  agent  of  foreign  manufacturer;  Lumberville  Bridge  Co. 
v.  Assessors,  55  N.  J.  L.  536,  25  L.  R.  A.  1S7,  26  Atl.  714,  license  imposed 
upon  miscellaneous  corporations  validly  imposed  upon  domestic  corpora- 
tion created  for  purpose  of  engaging  in  interstate  commerce;  McGuire 
v.  State,  42  Ohio  St.  534,  provision  of  statute  exempting  wine  manufac- 
tured within  State,  from  operation  of  provisions  concerning  sale  of  in- 
toxicating liquors,  not  in  violation  of  Federal  Constitution;  Providence 
Coal  Co.  v.  Providence  etc.  R.  R.  Co.,  15  R.  I.  310,  4  Atl.  398,  State  law 
forbidding  discriminating  charges  by  carrier  applies  to  contracts  for 
transportation  beyond  State;  Hall  v.  South  Carolina  Ry.,  25  S.  C.  568, 
State  railroad  commission  may  regulate  hours  for  opening  ticket  office; 
Smith  v.  State,  100  Tenn.  498,  41  L.  R.  A.  433,  46  S.  W.  567,  State  stat- 
ute requiring  railroads  to  furnish  separate  accommodations  for  white 
and  colored  passengers,  valid;  Western  Union  Tel.  Co.  v.  State,  55  Tex. 
318,  telegraph  companies  subject  to  State  occupation  tax;  Ex  parte 
Asher,  23  Tex.  App.  674,  5  S.  W.  96,  State  occupation  tax  upon  drum- 
mers, valid;  Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  25,  munici- 
pal tax  upon  foreign  telegraph  company  doing  business  in  city,  valid ; 
State  v.  Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  792,  49  Am.  Rep.  295,  State 
Sunday  law,  as  applied  to  railroad  transporting  freight  through  State, 
is  valid.  Cited,  arguendo,  in  the  following  cases:  Hall  v.  De  Cuir,  95 
U.  S.  487,  24  L.  Ed.  548,  Louisiana  statute  giving  equal  rights  and  priv- 
ileges to  all  passengers  on  steamboats,  irrespective  of  race  and  color, 
in  so  far  as  it  applies  to  interstate  commerce,  is  void;  Joseph  v.  Ran- 
dolph, 71  Ala.  507,  46  Am.  Rep.  351,  statute  imposing  tax  upon  persons 
engaging  laborers  to  perform  work  outside  of  State  is  void;  People  v. 
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Wemple,  138  N.  Y.  11,  19  L.  R.  A.  698,  33  N.  E.  723,  tax  cannot  be 
imposed  upon  foreign  corporation  whose  business  in  State  is  exclusively 
interstate  commerce;  Railroad  Commissioners  v.  Railroad  Co.,  22  S.  C. 
237,  State  regulation  of  freights  for  transportation  to  points  outside  of 
State,  invalid;  State  v.  Cumberland  etc.  R.  R.  Co.,  40  Md.  56,  majority 
holding  tax  upon  coal  transported  for  sale,  void,  as  applied  to  coal  trans- 
ported outside  of  State ;  dissenting  opinion  in  People  v.  Warden  of  Prison, 
157  N.  Y.  141,  43  L.  R.  A.  274,  51  N.  E.  1015,  majority  holding  penal  stat- 
ute prohibiting  sale  of  railway  or  steamship  tickets,  excepting  by  carriers 
or  agents,  invalid. 

States  nave  authority  to  tax  the  estate,  real  and  personal,  of  all  their 
corporations,  Including  carrying  companies,  precisely  as  they  may  tax  simi- 
lar property  when  belonging  to  natural  persons,  and  to  game  extent. 

Approved  in  Morris-Scarboro-Moffitt  Co.  v.  Southern  Express  Co., 
146  N.  C.  172,  15  L.  R.  A.  (N.  S.)  983,  59  S.  E.  669,  holding  State  law 
providing  penalty  for  carrier's  failure  to  adjust  loss  is  not  in  violation 
of  Constitution ;  State  Railroad  Tax  Cases,  92  U.  S.  603,  23  L.  Ed.  670, 
holding  Illinois  statute  making  cash  value  of  funded  debt  and  of  the 
capital  stock  the  basis  of  assessment  of  corporations,  not  unconstitu- 
tional; Ashley  v.  Ryan,  153  U.  S.  445,  38  L.  Ed.  778,  14  Sup.  Ct.  868, 
State  may  impose  charge  upon  entire  stock  of  corporation  as  fee  for 
filing  articles  of  consolidation;  C.  N.  Nelson  Lumber  Co.  v.  Town  of 
Loraine,  22  Fed.  57,  logs  piled  on  ice  to  await  opening  of  river  not  in 
transitu,  but  are  subject  to  State  taxation;  People  v.  Wemple,  131  N.  Y. 
71,  27  Am,  St  Rep.  546,  29  N.  E.  1003,  foreign  corporation  doing  busi- 
ness within  State,  subject  to  taxation  under  State  statute. 

Tax  on  commodities  transported  into  State,  or  out  of  it,  or  tax  upon 
owner  of  such  goods  for  right  thus  to  transport  them,  is  a  regulation  of 
interstate  commerce  exclusively  within  province  of  Congress. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Railroad  Commission,  19  Fed. 
710,  State  act  providing  for  railroad  commission  and  regulation  of  railroad 
rates,  unconstitutional ;  State  v.  Saunders,  19  Kan.  130, 27  Am.  Rep.  130, 
statute  prohibiting  the  transportation  to  other  States  of  game  lawfully 
killed  in  State  is  void;  Brown  v.  Houston,  114  U.  S.  631,  29  L.  Ed.  260, 
5  Sup.  Ct.  1096,  as  to  limitations  upon  taxing  powers  of  State;  State 
v.  United  States  etc.  Express  Co.,  69  N.  H.  262,  holding  law  imposing 
tax  upon  gross  receipts  of  railroad  expressmen,  void;  dissenting  opinion 
in  Geer  v.  Connecticut,  161  U.  S.  542,  40  L.  Ed.  801,  16  Sup.  Ct.  609, 
majority  holding  statute  prohibiting  killing  of  certain  game  for  trans- 
portation without  the  State,  valid ;  dissenting  opinion  in  Commonwealth 
v.  Gloucester  Ferry  Co.,  98  Pa.  St.  125,  majority  holding  boats  of  foreign 
vn— 58 
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corporation,  touching  port  for  sufficient  time  to  disembark  and  receive 
passengers,  subject  to  taxation  as  corporation  doing  business  within 
State. 

State  may  tax  Imported  goods,  after  their  original  packages  have  been 
broken,  and  they  have  been  mixed  with  the  mass  of  personal  property  In 
the  country. 

Approved  in  State  v.  Parker  Distilling  Co.,  236  Mo.  324,  139  S.  W. 
485,  holding  void  act  of  1909,  imposing  burdens  on  manufacturers  of 
intoxicating  liquors;  People  v.  Roberts,  168  N.  Y.  166,  52  N.  E.  1103, 
holding  goods  taken  from  original  package  and  placed  in  store  for  sale, 
subject  to  State  taxation. 

Distinguished  in  Southern  Ry.  Co.  v.  Greensboro  etc.  Coal  Co.,  134 
Fed.  92,  where  cars  of  coal  shipped  from  one  State  into  another,  State 
railroad  corporation  commission  cannot  order  railroad  to  place  them  on 
certain  tracks  for  unloading. 

Gross  receipts  of  railroad  or  canal  companies,  after  they  have  reached 
the  treasury  of  the  carriers,  though  they  may  have  been  derived  In  part 
from  transportation  between  the  States,  are  legitimate  subject  of  State 
taxation. 

Approved  in  Ohio  River  &  W.  Ry.  Co.  v.  Dittey,  203  Fed.  540,  tax 
imposed  by  Ohio  act  of  1911,  on  railroads  which  is  computed  on  gross 
earnings  from  intrastate  business  is  excise  tax  on  privilege  of  carrying 
on  such  business;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  217,  218,  92 
N.  E.  828,  upholding  provision  in  charter  of  railroad  company  under 
which  it  paid  fixed  percentage  of  gross  receipts  in  lieu  of  other  tax; 
Cumberland  etc.  R.  R.  Co.  v.  State,  92  Md.  678,  684,  691,  48  Atl.  505, 
507,  508,  510,  upholding  State  franchise  tax  upon  gross  receipts  propor- 
tioned upon  number  of  miles  in  State ;  State  v.  Pacific  States  Telephone 
&  Tel.  Co.,  53  Or.  166,  99  Pac.  428,  holding  payment  by  corporation  of 
annual  license  fee  does  not  exempt  it  from  paying  tax  on  gross  receipts ; 
Osborne  v.  Mobile,  16  Wall.  481,  21  L.  Ed.  472,  holding  ordinance  re- 
quiring railroad  and  express  companies  having  business  extending  out 
of  State,  to  pay  an  annual  license,  not  in  violation  of  Federal  Constitu- 
tion ;  Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall.  498,  22  L.  Ed.  598,  railroad 
incorporated  in  another  State,  held  to  be  "doing  business"  within  Penn- 
sylvania, and  subject  to  taxation,  when  part  of  road  was  in  that  State ; 
Hooper  v.  California,  155  U.  S.  652,  39  L.  Ed.  299,  15  Sup.  Ct.  209,  State 
statute,  punishing  person  procuring  insurance  for  resident  of  State  from 
foreign  company  which  has  not  filed  bond  required  by  State,  valid; 
McHenry  v.  Alford,  168  U.  S.  670,  42  L.  Ed.  621,  18  Sup.  Ct.  250,  tax 
upon  gross  earnings,  in  lieu  of  tax  upon  lands  and  other  property  of 
corporation,  not  repugnant  to  Federal  Constitution;  Forbes  v.  Gracey, 
9  Fed.  Cas.  404,  ores  extracted  from  mine  immediately  become  subject 
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to  taxation;  Western  Union  Tel.  Co.  v.  State  Board  of  Assessment,  80 
Ala.  279,  281,  60  Am.  Rep.  104,  107,  State  tax  on  gross  receipts  of  tele- 
graph companies,  constitutional;  Osborne  v.  State,  33  Fla.  168,  39  Am. 
St.  Rep.  102,  26  L.  B.  A.  123,  14  South.  590,  statute  providing  for  State 
and  municipal  licensing  of  express  companies  is  constitutional;  Stand- 
ard Oil  Co.  v.  Combs,  96  Ind.  184,  49  Am.  Rep.  161,  staves  undergoing 
finishing  process  preparatory  to  shipment  to  nonresident  purchaser  are 
subject  to  State  taxation;  Fargo  v.  Auditor-General,  57  Mich.  606,  24 
N.  W.  542,  tax  upon  persons,  other  than  railroad  corporations,  running 
cars  over  railroads  of  State,  valid;  American  Union  Express  Co.  v. 
St.  Joseph,  66  Mo.  681,  27  Am.  Rep.  386,  ad  valorem  tax  upon  annual 
gross  receipts  of  express  company,  within  valid  charter  powers  of  mu- 
nicipality; Bagg  v.  Wilmington  etc.  R.  R.  Co.,  109  N.  C.  281,  26  Am. 
St.  Rep.  571,  14  S.  E.  80,  ordinance  imposing  tax  upon  railroad  running 
through  municipality,  not  a  tax  upon  interstate  commerce;  Insurance 
Co.  of  North  America  v.  Commonwealth,  87  Pa.  St.  182,  30  Am.  Rep. 
356,  tax  upon  "entire  amount  of  premiums  received  by  insurance  com- 
panies" not  in  violation,  of  Federal  Constitution;  Philadelphia  etc. 
Steamship  Co.  v.  Commonwealth,  104  Pa.  St.  116,  domestic  steamship 
company '8  receipts  from  ocean  trade,  subject  to  tax  on  gross  receipts; 
Murray  v.  Charleston,  96  U.  S.  446,  24  L.  Ed.  763,  arguendo;  Moran  v. 
New  Orleans,  112  U.  S.  74,  28  L.  Ed.  655,  5  Sup.  Ct.  40,  license  imposed 
upon  towboats  engaged  in  interstate  commerce,  invalid;  McGuire  v. 
State,  42  Ohio  St.  534,  provision  of  statute  exempting  wine  manufac- 
tured within .  State  from  operation  of  provisions  concerning  sale  of 
intoxicating  liquors,  not  in  violation  of  Federal  Constitution;  Ratter- 
man  v.  American  Express  Co.,  49  Ohio  St.  617,  32  N.  E.  756,  as  to  re- 
covery of  illegal  tax,  involuntarily  paid ;  Rutland  R.  R.  v.  Central  Ver- 
mont R.  R.  Co.,  159  U.  S.  639,  40  L.  Ed.  289,  16  Sup.  Ct.  115 ;  dissenting 
opinion  in  Wabash  etc.  Ry.  Co.  v.  Illinois,  118  U.  S.  593,  30  L.  Ed.  256, 
7  Sup.  Ct.  22,  arguendo;  dissenting  opinion  in  State  v.  Philadelphia 
etc.  R.  R.  Co.,  45  Md.  386,  majority  holding  tax  upon  gross  receipts  of 
railroad  companies  in  lieu  of  all  other  taxes,  valid. 

Upon  gross  receipts  of  railroad  companies  In  lieu  of  all  other  taxes, 
valid. 

Distinguished  in  Fargo  v.  Michigan,  121  U.  S.  242,  30  L.  Ed.  893,  7 
Sup.  Ct.  861,  holding  State  tax  upon  gross  receipts  of  interstate  rail- 
roads void;  Western  Union  Tel.  Co.  v.  Alabama  State  Board,  132  U.  S. 
475,  33  L.  Ed.  410,  10  Sup.  Ct.  1362,  tax  imposed  upon  gross  receipts 
from  messages  carried  partly  within  and  partly  without  State  is  void; 
Indiana  v.  American  Express  Co.,  7  Biss.  230,  Fed.  Cas.  7021,  State 
cannot  impose  tax  upon  receipts  of  foreign  corporation  for  transporta- 
tion of  merchandise  received  and  delivered  out  of  State;  State  v.  Pull- 
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man  Palace  Car  Co.,  11  Biss.  566,  16  Fed.  200,  State  tax  on  gross  re- 
ceipts of  foreign  sleeping-car  company,  invalid;  Frere  v.  Von  Schoeler, 
47  La.  Ann.  327,  27  L.  B.  A.  415,  16  South.  810,  license  explicitly  laying 
charge  upon  towboats  for  privilege  of  navigating  river  between  Gulf  of 
Mexico  and  New  Orleans,  void;  Philadelphia  Steamship  Co.  v.  Penn- 
sylvania, 122  U.  S.  338,  340,  342,  345,  30  L.  Ed.  1202,  1203,  1204,  7  Sup. 
Ct.  1121,  1122,  1124,  holding  State  tax  upon  gross  receipts  of  steam- 
ship company  engaged  in  interstate  and  foreign  commerce,  void;  Ver- 
mont R.  R.  Co.  v.  Central  Vermont  R.  R.  Co.,  63  Vt.  23,  10  L.  R.  A-  565, 
21  Atl.  267,  tax  upon  gross  receipts  void  as  to  gross  receipts  from  inter- 
state business;  Northern  Pacific  R.  R.  Co.  v.  Barnes,  2  N.  D.  379,  381, 
51  N.  W.  408,  409,  arguendo,  in  dissenting  opinion. 

What  is  a  tax,  and  what  impositions  may  be  sustained  as  -exercises 
of  the  taxing  power.    Note,  8  Am.  St.  Rep.  509. 

States  may  tax  franchises  of  companies  created  by  them,  and  tax  may 
be  proportioned,  either  to  value  of  franchise  granted,  or  to  extent  of  its 
exercise. 

Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  40, 
105  Am.  St.  Rep.  701,  50  L.  Ed.  76,  25  Sup.  Ct.  715,  New  York  special 
franchise  tax  does  not  impair  obligation  of  contract  by  which  State  or 
city  granted  right  to  construct  and  operate  street  railway  in  considera- 
tion of  percentage  of  gross  earnings ;  Kansas  City  etc.  Ry.  Co.  v.  Ses- 
sions, 95  Kan.  268,  147  Pac.  794,  holding  State  may  impose  tax  upon 
franchise  of  domestic  corporation,  notwithstanding  great  part  of  its 
business  is  interstate  commerce;  United  Rys.  etc.  Co.,  v.  Mayor  etc.  of 
.  Baltimore,  HI  Md.  270,  73  Atl.  636,  holding  tax  upon  gross  receipts  of 
street  railway  company  to  be  substitute  for  direct  tax  upon  its  intangible 
property ;  State  y.  Savage,  65  Neb.  747,  91  N.  W.  721,  in  assessment  of 
railroad  and  telegraph  properties,  board  of  equalization  should  include 
value  of  franchises;  Spring  Valley  Water  Works  v.  Schottler,  62  Cal. 
Ill,  holding  State  may  tax  franchises  of  its  corporations;  Porter  v. 
Rockford  etc.  R.  R.  Co.,  76  111.  575,  statute  requiring  board  of  equaliza- 
tion to  determine  value  of  capital  stock  including  franchises  over  and 
above  tangible  property  of  company  or  association,  valid;  Southern 
Building  etc.  Assn.  v.  Norman,  98  Ky.  300,  56  Am.  St.  Rep.  370,  31 
L.  R.  A.  42,  32  S.  W.  953,  annual  tax  on  gross  receipts  of  building  and 
loan  association  a  tax  upon  franchise  of  association,  therefore  valid; 
New  Orleans  v.  Eclipse  Tow-Boat  Co.,  33  La.  Ann.  650,  39  Am.  Rep. 
282,  ordinance  requiring  owners  of  towboats,  running  from  Gulf  of 
Mexico  to  New  Orleans,  to  pay  a  license  is  valid;  State  v.  Philadelphia 
etc.  R.  R.  Co.,  45  Md.  381,  24  Am.  Rep.  516,  tax  upon  gross  receipts 
of  railroad  companies  in  lieu  of  all  other  taxes  is  valid ;  Postal  Telegraph 
Cable  Co.  v.  State  Revenue  Agent,  71  Miss.  560,  42  Am.  St.  Rep.  477, 
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14  South.  37,  privilege  tax  in  lieu  of  other  taxes  of  telegraph  company, 
based  upon  mileage  in  State,  applies  to  foreign  corporations;  Commer- 
cial Electric  light  &  P.  Co.  v.  Judson,  21  Wash.  49,  56  Pac.  832,  fran- 
chise of  electric  light  and  power  company  assessable  under  State  statute ; 
State  v.  Anderson,  90  Wis.  561,  63  N.  W.  748,  to  the  same  point ;  dis- 
senting opinion  in  State  v.  Cumberland  &  Penn.  B.  R.  Co.,  40  Md.  58, 
majority  holding  tax  upon  coal  transported  for  sale  void,  as  applied 
to  coal  transported  outside  of  State. 

Distinguished  in  Frere  v.  Von  Schoeler,  47  La.  Ann.  326,  27  L.  R.  A. 
415,  16  South.  809,  holding  license  upon  towboats,  plying  between  Gulf 
of  Mexico  and  New  Orleans,  explicitly  laying,  charge  'upon  privilege  of 
navigation,  void. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  651, 
671,  678,  682. 

Taxation  of  franchises.    Note,  1S1  Am.  St  Rep.  875. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  61,  62,  68. 

Miscellaneous.  Cited  in  Snead  v.  Central  of  Georgia  Ry.  Co.,  151 
Fed.  613,  as  containing  definition  of  word  "commerce." 

15  WalL  300-328,  21  L.  Ed.  179,  STATE  TAX  ON  FOREIGN-HSU)  BONDS 

(BATLBOAD  CO.  ▼.  PENNSYLVANIA). 

Property  lying  beyond  jurisdiction  of  State  is  not  subject  upon  which 
her  taxing  power  can  be  legitimately  exercised. 

Approved  in  Detroit  G.  H.  &  M.  Ry.  Co.  v.  Fuller,  205  Fed.  90,  holding 
bonds  and  other  indebtedness,  having  no  situs  in  Michigan,  cannot  be 
taxed  by  that  State;  People  v.  Trust  Co.  of  America,  205  N.  Y.  78,  98 
N.  E.  208,  holding  legislature  not  authorized  to  impose  tax  upon  trustee 
for  transaction  which  was  not  subject  to  tax  when  consummated;  In 
re  Gordon's  Estate,  186  N.  Y.  474,  10  L.  R.  A.  (N.  S.)  1089,  79  N.  E. 
723,  holding  proceeds  of  policy  of  insurance  held  by  nonresident  of  New 
York  and  paid  to  his  foreign  executor  are  not  taxable  by  New  York. 

Distinguished  in  Bliss  v.  Bliss,  221  Mass.  205,  208,  209,  L.  R.  A.  1916A, 
889,  109  N.  E.  149,  151,  holding  shares  of  stock  of  Massachusetts  cor- 
porations belonging  to  nonresident  are  property  within  jurisdiction  of 
that  State  and  subject  to  succession  tax. 

State's  power  of  taxation  is  confined  to  persons,  property  and  business 
within  its  jurisdiction. 

Approved  in  Wheeler  v.  Sohmer,  233  U.  S.  445,  58  L.  Ed.  1089,  34 
Sup.  Ct.  607,  upholding  transfer  tax  upon  promissory  notes  left  by  de- 
cedent in  New  York  although  notes  were  made  by  resident  of  Chicago 
and  secured  by  mortgages  on  Chicago  land;  Union  etc.  Transit  Co. 
v.  Kentucky,  199  U.  S.  202,  204,  50  L.  Ed.  153,  26  Sup.  Ct.  36,  State 
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taxation  of  rolling  stock  of  domestic  corporation  permanently  located 
in  other  States  and  there  employed  denies  due  process  of  law;  Good- 
site  v.  Lane,  139  Fed.  594,  2  Ann.  Can.  849,  72  C.  C.  A.  281,  under  Ohio 
.  Stats.  1890,  §  2731,  taxing  all  property  in  State  and  all  moneys,  credits 
or  investments  in  stocks  or  otherwise  of  residents,  where  trust  estate 
and  beneficiaries  were  both  outside  of  State,  estate  not  taxable  though 
trustee  resident  of  State  where  he  did  not  act  as  trustee  in  State ;  H.  K. 
Mulford  Co.  v.  Curry,  163  Cal.  287,  125  Pac.  240,  holding  attempt  to 
impose  license  tax  on  foreign  corporation  whether  property  is  in,  or 
without,  State  is  unconstitutional;  Buck  v.  Beach,  164  Ind.  41,  108  Am. 
St.  Rep.  272,  71  N.  E.  965,  where  New  Yorker  loaned  money  in  Ohio 
secured  by  mortgages  on  property  there  situated,  and  notes  and 
mortgages  were  kept  by  agent  in  Indiana  they  were  taxable  in 
Indiana;  In  re  Estate  of  Adams,  167  Iowa,  385,  L.  R.  A.  1915C,  95, 
149  N.  W.  533,  holding  where  securities  had  business  situs  in 
Iowa  and  were  removed  to  Wisconsin  to  defeat  collection  of  collateral 
inheritance  tax  in  Iowa,  such  removal  was  ineffective;  Judy  v.  Beck- 
with,  137  Iowa,  31,  15  Ann.  Cas.  890,  15  L.  R.  A.  (N.  S.)  142,  114 
N.  W.  568,  holding  shares  of  stock  of  foreign  corporation  are 
taxable  at  his  domicile  notwithstanding  they  may  have  been  taxed  in 
another  State ;  State  v.  Lewis,  256  Mo.  117,  118,  165  S.  W.  325,  holding 
State  cannot  tax  debts  owing  to  nonresident  where  even  evidences  of 
debt  are  without  State;  New  York  City  v.  M'Lean,  170  N.  Y.  385,  63 
N.  E.  383,  holding  nonresident  not  personally  liable  for  assessment  of 
national  bank  stock  owned  by  him;  Dillingham  v.  Traders  Ins.  Co.,  120 
Tenn.  311,  16  L.  R.  A.  (N.  8.)  220,  108  S.  W.  1150,  holding  credits  owing 
to  Illinois  company  by  its  agents  in  Tennessee,  for  purposes  of  attach- 
ment, are  situated  in  latter  State;  State  v.  Wisconsin  Tax  Commission, 
161  Wis.  114,  115,  152  N.  W.  849,  850,  State  cannot  tax  nonresident 
bondholders  secured  by  property  within  State;  Tappan  v.  Merchants' 
Nat.  Bank,  19  Wall.  499,  22  L.  Ed.  193,  holding  national  banking  act 
of  June,  1864,  gave  State  authority  to  tax  national  bank  stock  at  place 
of  bank's  location;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  S. 
208,  29  L.  Ed.  163,  5  Sup.  Ct.  830,  State  tax  on  interstate  commerce, 
void ;  New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  646,  38  L.  Ed. 
853,  14  Sup.  Ct.  958,  Pennsylvania  statute,  requiring  railroad  when  pay- 
ing interest,  in  New  York,  upon  indebtedness  due  residents  of  Pennsyl- 
vania, to  deduct  State  tax,  is  void;  Dewey  v.  Des  Moines,  173  U.  S. 
204,  43  L.  Ed.  669,  19  Sup.  Ct.  383,  State  could  not  impose  upon  non- 
resident owner  of  property  a. personal  liability  to  pay  street  assessment, 
where  such  assessment  was  greater  than  value  of  property;  De  Vignier 
v.  New  Orleans,  4  Woods,  206,  16  Fed.  11,  municipal  bonds  owned  by 
nonresidents,  not  subject  to  taxation  by  State  or  municipality  issuing 
them;  State  v.  Pullman  Palace  Car  Co.,  11  Biss.  564,  16  Fed.  198,  State 
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cannot  tax  portion  of  gross  receipts  earned  therein  by  foreign  carrier, 
when  such  receipts  are  in  treasury  of  corporation  in  another  State ;  San 
Francisco  v.  Mackay,  10  Sawy.  435,  436,  22  Fed.  605,  stock  in  California 
corporation,  owned  by  resident  of  Nevada,  not  taxable  in  California; 
Appeal  Tax  Court  v.  Patterson,  50  Md.  367,  stocks  and  bonds  within 
jurisdiction  of  State  are  taxable,  though  exempted  by  States  or  munici- 
palities authorizing  their  issue;  Matter  of  Estate  of  Swift,  137  N.  T. 
85,  18  L.  R.  A.  712,  32  N.  E.  1098,  collateral  inheritance  tax  could  not 
be  imposed  upon  decedent's  property  situated  outside  of  State;  Bradley 
v.  Bauder,  36  Ohio  St.  34,  stock,  in  foreign  corporation,  owned  by  resi- 
dent, is  subject  to  taxation;  Grant  v.  Jones,  39  Ohio  St.  514,  credits 
owned  by  nonresidents,  not  taxable;  Hawk  v.  Bonn,  6  Ohio  C.  C.  466, 
where  legal  residence  of  one  of  several  executors,  with  power  of  testa- 
mentary trustees,  was  outside  of  State  of  executorship,  estate  not 
taxable  at  domicile  of  such  executor;  Commonwealth  v.  Standard  Oil 
Co.,  101  Pa.  St.  145,  whole  capital  stock  of  foreign  corporation  doing 
business  in  State,  irrespective  of  its  location,  not  subject  to  taxation; 
South  Nashville  Street  R.  R.  Co.  v.  Morrow,  87  Tenn.  438,  2  L.  R.  A. 
862, 11  S.  W.  355,  domestic  bonds  owned  by  nonresident,  are  not  taxable ; 
Michigan  Cent.  R.  R.  Co.  v.  Slack,  17  Fed.  Cas.  264,  arguendo;  dissent- 
ing opinion  in  United  States  v.  Erie  Ry.,  106  U.  S.  333,  27  L.  Ed.  155, 
1  Sup.  Ct.  230,  majority  sustaining  tax  upon  bonds  held  by  nonresident 
aliens;  dissenting  opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  231, 
41  L.  Ed.  699,  17  Sup.  Ct.  313,  majority  upholding  Ohio  statute,  basing 
assessment  upon  property  of  telephone,  telegraph  and  express  companies 
upon  value  of  that  proportion  of  capital  stock  represented  by  entire 
property  of  companies  in  State;  dissenting  opinion  in  Commonwealth 
v.  Gloucester  Ferry  Co.,  98  Pa.  St.  117,  majority  holding  tax  on  capital 
stock  of  foreign  corporations  doing  business  in  State,  valid;  Metro- 
politan Life  Ins.  Co.  v.  Board  of  Assessors,  115  La.  706,  39  South.  849, 
arguendo. 

Distinguished  in  Eeeney  v.  Controller  of  State  of  New  York,  222 
U.  S.  537,  38  L.  R.  A.  (N.  8.)  1139,  56  L.  Ed.  305,  32  Sup.  Ct.  105,  hold- 
ing transfer  tax  on  personal  property  transferred  by  resident  to  take 
effect  at  death,  may  be  imposed,  although  property  is  in  another  State 
in  hands  of  trustee;  United  States  v.  Erie  Ry.,  106  U.  S.  704  (Appx.), 
27  L.  Ed.  154,  1  Sup.  Ct.  227,  in  concurring  opinion,  holding  this  prin- 
ciple does  not  bind  Congress;  Insurance  Co.  of  North  America  v.  Com- 
monwealth, 87  Pa.  St.  181,  30  Am.  Rep.  354,  tax  upon  entire  premiums 
received  by  insurance  companies  valid. 

Unless  restrained  by  provisions  of  Federal  Constitution,  power  of  State 
as  to  mode,  form,  and  extent  of  taxation,  is  unlimited,  where  subjects  to 
which  it  applies  are  within  her  Jurisdiction. 
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Approved  in  Carstairs  v.  Cochran,  193  U.  S.  16,  48  L.  Ed.  597,  24  Sup. 
Ct.  318,  upholding  State  tax  on  liquors  in  bonded  warehouse  under 
statute  requiring  warehousemen  to  pay  tax,  and  giving  them  lien  on 
property  therefor;  Wolfe  County  v.  Beckett,  127  Ky.  256,  17  L.  R.  A. 
(N.  S.)  '688,  105  S.  W.  447,  State  may  tax  oil  and  gas  privileges  held 
under  lease;  Long  v.  Symonds,  216  Mass.  597,  104  N.  E.  477,  holding 
statute  imposing  penalty  for  nonpayment  of  annual  franchise  tax  has  no 
extraterritorial  effect;  State  v.  Western  Union  Tel.  Co.,  96  Minn.  23, 
104  N.  W.  572,  upholding  Laws  1901,  c.  180,  p.  251,  providing  for  taxa- 
tion of  tangible  and  intangible  property  of  telegraph  companies  situated 
in  State,  as  system ;  People  v.  Wells,  184  N.  Y.  279,  77  N.  E.  20,  where 
foreign  corporation  maintained  office  in  State  for  sale  of  its  products, 
which  are  sold  in  original  package,  and  took  bills  receivable,  which  are 
held  in  State  until  maturity  and  proceeds  remitted  to  home  office,  bills 
are  taxable ;  Minneapolis  etc.  Co.  v.  Traill  Co.,  9  N.  D.  216,  82  N.  W.  728, 
upholding  assessment  and  taxation  of  grain  in  elevators,  warehouses, 
and  grainhouses;  I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn. 
434,  95  S.  W.  818,  holding  tax  on  logs  bought  in  and  brought  from  an- 
other State  but  lying  in  State  for  manufacture  is  valid ;  Harvey  Coal  & 
Coke  Co.  v.  Dillon,  59  W.  Va.  607,  6  L.  R.  A.  (N.  S.)  680,  53  S.  E.  929, 
State  may  tax  coal  mining  lease;  State  v.  Clausen,  65  Wash.  205,  37 
L.  R.  A.  (N.  S.)  466,  117  Pac.  1117,  3  N.  C.  C.  A.  638,  upholding  indus- 
trial insurance  law;  dissenting  opinion  in  Germania  Trust  Co.  v.  San 
Francisco,  128  Cal.  601,  61  Pac.  182,  majority  holding  railroad  bonds 
secured  by  mortgage  not  assessable  for  taxation  to  bondholders ;  dissent- 
ing opinion  in  Buster  &  Jones  v.  Wright,  5  Ind.  Ter.  445,  82  S.  W.  869, 
holding  Federal  courts  in  Indian  Territory  have  no  jurisdiction  to  col- 
lect taxes  from  Creek  Nation ;  Kirtland  v.  Hotchkiss,  100  U.  S.  497,  499, 
25  L.  Ed.  562,  holding  State  may  tax  residents  upon  foreign  bonds, 
secured  by  deeds  of  trust,  or  mortgages,  upon  property  in  another  State ; 
Hagar  v.  Reclamation  Dist.  No.  108,  111  U.  S.  709,  28  L.  Ed.  572,  4 
Sup.  Ct.  668,  State  may  provide  for  reclamation  of  swamp-lands,  and  lay 
tax  upon  districts  and  persons  benefited;  Forbes  v.  Gracey,  9  Fed.  Cas. 
405,  ores  subject  to  State  taxation  as  soon  as  mined;  Mackay  v.  San 
Francisco,  113  Cal.  398,  399,  45  Pac.  698,  bonds  held  in  State,  though 
secured  by  mortgage  on  property  outside  of  State,  are  subject  to  State 
taxation ;  Newton  v.  Atchison,  31  Kan.  153,  47  Am.  Rep.  487,  1  Pac.  289, 
legislature  may  impose  license  upon  any  business  or  occupation;  Pull- 
man's Palace  Car  Co.  v.  Commonwealth,  107  Pa.  St.  155,  State  may 
tax  foreign  corporation  upon  gross  receipts  from  business  carried  on 
within  State;  South  Nashville  Street  R.  R.  Co.  v.  Morrow,  87  Tenn. 
432,  2  L.  R.  A.  861,  11  S.  W.  354,  bonds  of  corporation  are  taxable; 
Hutcheson  v.  Storrie    (Tex.  Civ.  App.),  48  S.  W.  789,  legislature  may 
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authorize  cities  to  impose  special  taxes  for  street  improvement;  Com- 
monwealth y.  Maury,  82  Va.  888,  1  S/E.  188,  State  may  tax  its  own 
bonds;  State  v.  Sponaugle,  45  W.  Va.  419,  43  L.  R.  A.  730,  32  S.  E.  285, 
provision  of  State  Constitution  forfeiting  land  not  entered  for  taxation 
does  not  violate  Federal  Constitution;  The  Railroad  Tax  Case,  8  Sawy. 
248,  13  Fed.  731,  as  to  powers  of  State  over  taxation;  Cincinnati,  New 
Orleans  etc.  R.  R.  Co.  v.  Commonwealth,  81  Ky.  500,  arguendo. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  as  motives  prompt- 
ing its  enactment.    Note,  1  Ann.  Gas.  571. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  84. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  552. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con* 
stitution.    Note,  60  L.  R.  A.  94. 

Debts  owing  by  corporations  or  Individuals  are  not  property  of  the 
debtor  in  any  sense.  Whatever  property  there  can  be  in  such  debts,  belongs 
to  the  creditors  to  whom  they  are  payable,  and  follows  their  domicile, 
wherever  that  may  be;  hence  State  cannot  tax  foreign  held  bonds  of  its 
domestic  corporations. 

Approved  in  Pennsylvania  etc.  Ins.  Co.  v.  Meyer,  197  U.  S.  416,  49 
L.  Ed.  815,  25  Sup.  Ct.  483,  cause  of  action  on  insurance  policy  issued 
by  foreign  company  arises  within  State  within  meaning  of  statute  relat- 
ing to  service  of  summons  on  foreign  corporations,  where  property  there 
situated  and  loss  was  adjustable  there ;  Western  Assur.  Co.  v.  Halliday, 
126  Fed.  259,  260,  263,  61  C.  C.  A.  271,  holding  bonds  deposited  with 
State  superintendent  of  insurance  by  foreign  company,  as  required  by 
law,  subject  to  State  taxation;  Pyle  v.  Brenneman,  122  Fed.  789,  60 
C.  C.  A.  409,  holding  bank  deposit  subject  to  check  a  debt  and  taxable 
in  State  of  depositor's  domicile;  Territory  v.  Delinquent  Tax  List,  3 
Ariz.  180,  24  Pac.  182,  holding  mortgage  note  due  nonresident  secured  on 
Arizona  realty  not  taxable  in  Arizona;  Mackay  v.  San  Francisco,  128 
Cal.  681,  61  Pac.  383,  upholding  tax  on  bonds  of  foreign  railroads  on 
deposit  in  New  York  distributed  to  resident  trustee;  Scripps  v.  Board 
of  Review,  183  111.  282,  55  N.  E.  701,  holding  debt  for  money  loaned  by 
eitizen  of  one  State  to  citizen  of  another  taxable  where  creditor  resides ; 
Buck  v.  Beach,  164  Ind.  42,  51,  108  Am.  St.  Rep.  272,  71  N.  E.  965,  968, 
where  New  Yorker  loaned  money  in  Ohio,  secured  by  mortgages  on  prop- 
erty there  situated,  and  notes  and  mortgages  were  kept  by  agent  in  Indi- 
ana, they  were  taxable  in  Indiana;  General  Electric  Co.  v.  Board  of 
Assessors,  121  La.  131,  46  South.  127,  and  National  Fire  Ins.  Co.  v. 
Board  .of  Assessors,  121  La.  113,  126  Am.  St.  Rep.  313,  46  South.  119, 
both  holding  debts  due  on  open  account  to  nonresident  are  taxable  at 
domicile  of  debtor  when  arising  out  of  business  carried  on  in  taxing 
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State;  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of  Assessors,  111  La. 
999,  36  South.  97,  municipal  certificates  of  indebtedness  are  not  subject 
to  taxation;  Comptoir  Nat.  D'Escompte  de  Paris  v.  Board  of  Assessors, 
52  La.  Ann.  1329,  27  South.  805,  subjecting  non-negotiable  notes  repre- 
senting loans  in  Louisiana  to  taxation  by  State  law  where  held;  Dykes 
v.  Lockwood  Mtg.  Co.,  2  Kan.  App.  226,  230,  43  Pac.  271,  272,  hold- 
ing judgment  has  no  situs  for  purpose  of  taxation  apart  from  domicile 
of  owner;  Welch  v.  Boston,  221  Mass.  161,  109  N.  E.  176,  holding  that 
taxing  intangible  property  located  outside  State  of  owner's  domicile  is 
not  in  violation  of  Constitution  of  United  States';  In  re  Rogers'  Estate, 
149  Mich.  308, 119  Am,  St.  Rep.  677,  11  L.  R.  A.  (N.  S.)  1134, 112  N.  W. 
932,  holding  where  decedent  was  resident  of  State  at  time  of  death 
papers  representing  property  within  State  are  subject  to  tax;  Tierney 
v.  Modern  Woodmen,  124  Minn.  512,  Ann.  Oaa.  1915B,  861,  145  N.  W. 
392,  holding  transfer  of  personal  property  being  made  in  State  by  resi- 
dent thereof  was  taxable  there,  although  actual  situs  of  it  was  in  an- 
other State ;  Leavell  v.  Blades,  237  Mo.  705,  141  S.  W.  895,  note  belong- 
ing to  resident,  made  and  payable  in  Alaska,  and  secured  by  land 
there,  held  not  taxable;  In  re  Fearing's  Will,  200  N.  Y.  345,  93  N.  E. 
958,  bonds  passing  under  will  of  nonresident,  pursuant  to  power  of 
appointment,  held  not  within  State  because  secured  by  mortgages  of 
lands  in  State;  State  v.  Clement  Nat.  Bank,  84  Vt.  190,  199,  Ann.  Can. 
1912D,  22,  78  Atl.  953,  957,  holding  State  has  no  power  to  tax  credit 
to  which  nonresident  owner  of  local  interest-bearing  national  bank  de- 
posit is  entitled;  Commonwealth  v.  Williams,  102  Va.  785,  47  S.  E.  869, 
under  Code  1887,  §§  491,  492,  relating  to  assessment  of  personalty,  shares 
of  stock  are  located  at  domicile  of  creditor,  though  evidence  of  same 
be  without  jurisdiction  of  court;  San  Francisco  v.  Mackay,  10  Sawy. 
440,  22  Fed.  608,  holding  stock  in  California  corporation,  owned  by  resi- 
dent of  Nevada,  cannot  be  taxed  in  California;  Central  Trust  Co.  v. 
Chattanooga  etc.  R.  R.  Co.,  68  Fed.  689,  debt  due  from  one  nonresident 
to  another,  residing  in  same  State,  not  subject  to  garnishment  in  an- 
other State ;  Jack  v.  Walker,  79  Fed.  142,  mortgage  taxable  only  in  State 
of  owner's  residence ;  San  Francisco  v.  Fry,  63  Cal.  473,  stock  owned  by 
resident,  taxable  in  State,  although  property  of  corporation,  is  taxed  in 
State  in  which  it  is  situated;  Mackay  v.  San  Francisco,  113  Cal.  398, 
399,  45  Pac.  698,  bonds  held  in  State,  though  secured  by  mortgage  on 
property  outside  of  State,  are  subject  to  State  taxation ;  Board  of  County 
Commissioners  of  Arapohoe  v.  Cutter,  3  Colo.  351,  note  due  to  resident 
of  another  State  not  subject  to  taxation  in  Colorado,  although  secured  by 
deed  of  trust  upon  property  therein;  Everett  v.  Connecticut  Mat.  Ins. 
Co.,  4  Colo.  App.  514,  36  Pac.  618,  where  domicile  of  garnishee  and  per- 
son sued  is  outside  of  State,  service  of  process  upon  agent  of  garnishee 


923      STATE  TAX  ON  FOREIGN-HELD  BONDS.    15  Wall.  300-328 

insufficient;  National  Bank  v.  Furtick,  2  Marv.  (Del.)  53,  60  Am.  St.  Rep. 
105,  42  Atl.  482,  applying  principle  in  case  of  attachment;  Goldgart  v. 
People,  106  111.  29,  nonresident  creditor  not  liable  to  taxation  unless  he 
has  put  credits  into  hands  of  resident  agent  for  permanent  investment; 
Foresman  v.  Byrns,  68  Ind.  254,  to  the  same  point ;  Buck  v.  Miller,  147 
Ind.  592,  593,  601,  62  Am.  St.  Rep.  440,  441,  446,  37  L.  R.  A.  387,  388, 
390,  47  N.  E.  8,  11,  evidences  of  debt  executed  by  nonresidents,  liable 
to  taxation  in  State  of  creditor's  domicile;  Gibbins  v.  Adamson,  5  Kan. 
App.  93,  48  Pac.  873,  owner  of  note  who  has  transferred  same  as  collat- 
eral security,  liable  for  taxes;  Liverpool  etc.  Insurance  Co.  v.  Board  of 
Assessors,  44  La.  Ann.  764,  16  L.  R.  A.  58,  11  South.  92,  credits  of  for- 
eign insurance  not  taxable;  Railey  v.  Board  of  Assessors,  44  La.  Ann. 
769,  770,  11  South.  94,  95,  to  the  same  point;  Liverpool  &  L.  &  G.  Ins. 
Co.  v.  Board  of  Assessors,  51  La.  Ann.  4030,  1031,  45  L.  R.  A.  525, 
25  South.  970,  971,  tax  imposed  upon  debts  due  nonresident  void;  Pullen 
v.  Hillman,  84  Me.  132,  30  Am.  St.  Rep.  342,  24  Atl.  796,  court  without 
jurisdiction  to  discharge  insolvent  from  debt  due  nonresident,  not  a 
party  to  proceedings;  Augusta  v.  Kimball,  91  Me.  607,  41  L.  R.  A.  476, 
40  Atl.  667,  nonresident  trustees  cannot  be  taxed  upon  property  of  es- 
tate, fully  administered  and  removed  from  State;  Mayor  etc.  of 
Baltimore  v.  Hussey,  67  Md.  114,  9  Atl.  20,  municipal  stock  owned  by 
nonresident,  not  subject  to  State  taxation;  Holland  v.  Board  of  Commis- 
sioners of  Silver  Bow  County,  15  Mont.  462, 27  L.  R.  A.  798, 39  Pae.  576, 
mortgages  owned  by  nonresidents,  not  taxable;  Berry  v.  Windham,  59 
N.  H.  290,  47  Am.  Rep.  204,  property  of  savings  bank  taxable  in  State 
of  location  and  charter;  Darcy  v.  Darcy,  51  N.  J.  L.  143,  2  L.  R.  A.  352, 
16  Atl.  161,  mortgage  upon  land  in  another  State,  owned  by  resident,  is 
taxable ;  Matter  of  Bronson,  150  N.  T.  5,  55  Am.  St.  Rep.  634,  34  L.  R.  A. 
241,  44  N.  E.  707,  bonds  of  domestic  corporation  owned  and  possessed 
by  nonresident,  not  taxable  (see  dissenting  opinion,  150  N.  T.  16,  34 
L.  R.  A.  244,  44  N.  E.  711) ;  North  Carolina  R.  R.  Co.  v.  Commissioners 
of  Alamance,  91  N.  C.  456,  nonresident  shareholder  in  domestic  corpora- 
tion, not  liable  to  taxation;  Worthington  v.  Sebastian,  25  Ohio  St.  10, 
foreign  stocks  and  bonds  owned  by  residents  are  subject  to  taxation; 
Hawk  v.  Bonn,  6  Ohio  C.  C.  465,  where  legal  residence  of  one  of  sev- 
eral executors,  having  power  of  testamentary  trustees,  was  outside  of 
State  of  executorship,  estate  not  taxable  at  domicile  of  such  executor; 
South  Nashville  Street  R.  R.  Co.  v.  Morrow,  87  Tenn.  435,  2  L  R.  A. 
861,  11  S.  W.  355,  bonds  in  domestic  corporations,  owned  by  nonresi- 
dents, are  not  taxable ;  Bullock  v.  Guilford,  59  Vt.  519,  9  Atl.  361,  prom- 
issory note  owned  by  resident  is  taxable,  although  secured  by  mortgage 
on  property  in  another  State;  Ohio  Valley  Building  etc.  Assn.  v.  County 
Court,  42  W.  Va.  821,  26  S.  E.  204,  building  and  loan  associations  should 
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not  be  assessed  upon  their  capital  stock;  Renier  v.  Hurlbut,  81  Wis.  32, 
29  Am.  St.  Rep.  854,  14  L.  B.  A.  565,  50  N.  W.  785,  indebtedness  of 
foreign  corporation  upon  judgment  recovered  in  State  has  no  situs 
outside  of  State  for  purpose  of  garnishment;  New  Orleans  v.  Stempel, 
175  U.  S.  314,  44  L.  Ed.  178,  20  Sup.  Ct.  110,  bonds  and  mortgages  of 
New  York  creditor,  but  held  by  agent  in  New  Orleans,  are  liable  to 
taxation  there;  Louisville  etc.  R.  R.  v.  Nash,  118  Ala.  486,  41  L.  R.  A. 
832,  23  South.  828,  State  court  has  no  jurisdiction  to  attach  debt  due 
nonresident  by  garnishment  of  debtor;  dissenting  opinion  in  Matter  of 
Whiting,  150  N.  Y.  34,  34  L.  R.  A.  235,  44  N.  E.  718,  majority  holding 
stock  of  foreign  corporation  owned  by  nonresident,  but  deposited  within 
the  State,  not  taxable;  Walker  v.  Jack,  88  Fed.  578,  580,  31  C.  C.  A.  462, 
(reversing  79  Fed.  141),  Fisher  v.  Commissioners,  19  Kan.|  415,  and 
Moore  v.  Wayne  Cir.  Judge,  55  Mich.  92,  20  N.  W.  806,  as  to  proceeding 
against  garnishee  debtor  of  nonresident  defendant;  Klein  v.  French, 
57  Miss.  670,  arguendo ;  People  v.  Equitable  Trust  Co.,  96  N.  Y.  393,  as 
to  power  of  States  to  tax  foreign  corporations ;  Commonwealth  v.  Lehigh, 
etc.,  R.  R.  Co.,  129  Pa.  St.  446,  18  Atl.  407,  and  Ferris  v.  Kimble,  75 
Tex.  480,  12  S.  W.  690,  both  arguendo. 

Distinguished  in  Western  Assurance  Co.  v.  Halliday,  127  Fed.  834, 
holding  under  Rev.  Stats.  Ohio  1890,  §  2730,  municipal  bonds  deposited 
by  foreign  -corporation  with  superintendent  of  insurance  taxable  in 
county  where  held;  Mooney  v.  Buford  Mfg.  Co.,  72  Fed.  39, 18  C.  C.  A. 
421,  when  it  is  a  question  of  garnishment  or  administration,  resort  must 
be  had  to  forum  which  can  reach  debtor;  Parker  v.  Strauss,  49  La.  Ann. 
1174,  22  South.  329,  money  deposited  in  bank  by  foreign  corporation  is 
subject  to  taxation;  Detroit  v.  Lewis,  109  Mich.  160,  32  L.  R.  A.  441, 
66  N.  W.  959,  where  legal  title  to  credits  was  in  trustee  resident  in  domi- 
cile of  debtor,  they  were  subject  to  taxation;  Wyeth  Hardware  etc.  Co. 
v.  Lang,  127  Mo.  246,  48  Am.  St.  Rep.  627,  27  L.  R.  A.  653,  29  S.  W. 
1011,  (affirming  54  Mo.  App.  153),  principle  does  not  apply  in  attach- 
ment of  property  of  nonresident. 

Explained  in  Buck  v.  Beach,  206  U.  S.  400,  407,  413, 11  Ann.  Gas.  732, 
51  L.  Ed.  1111,  1114,  1116,  27  Sup.  Ct.  712,  holding  Indiana  cannot  tax 
debts  evidenced  by  notes  given  and  payable  in  Ohio  by  residents  there  to 
resident  of  New  York  for  loans  made  in  Ohio  on  lands  there  situated. 

Disapproved  in  Metropolitan  Life  Ins.  Co.  v.  Board  of  Assessors,  115 
La.  706,  116  Am.  St.  Rep.  179,  9  L.  R.  A.  (N.  S.)  1240,  39  South.  849, 
upholding  State  tax  upon  credits  and  notes  of  foreign  corporation  repre- 
senting amount  of  property  used  by  it  in  its  business  in  State. 

What  is  a  tax,  and  what  impositions  may  be  sustained  as  exercises 
of  the  taxing  power.     Note,  8  Am.  St.  Rep.  511. 

Taxation  of  credits.    Note,  74  Am,  Dec.  95. 
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Situs  of  property  for  taxation.    Note,  56  Am.  Dec.  588,  529. 

Situs  of  personal  property  for  the  purpose  of  taxation.  Note,  62 
Ajdl  St  Rep.  451,  452,  453,  456,  457. 

Situs  of  debts  for  purposes  of  garnishment,  and  of  property  in 
transit  in  the  hands  of  common  carriers.  Note,  69  Am.  St.  Rep. 
114. 

Situs  of  debt  for  purpose  of  succession  tax.  Note,  Ann.  Gas.  1912A, 
903. 

Taxation  as  personalty  of  debts  owing  by  solvent  debtors.  Note, 
2  Ann.  Oas.  756. 

Situs  for  tax  purposes  of  debts  evidenced  by  notes  and  mortgages. 
Note,  16  L.  R.  A.  729. 

Situs  of  debt  for  taxation,  apart  from  creditor's  domicile.  Note, 
2  L.  R.  A.  (N.  S.)  637. 

Situs,,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.  Note,  L.  R.  A.  19150,  904,  910,  916,  917, 
918,  919,  921,  923,  942. 

Bonds  issued  by  railroad  company  are  property  in  hands  of  holders; 
if  held  by  nonresidents  they  are  property  beyond  jurisdiction  of  State; 
therefore,  Pennsylvania  statute  requiring  treasurer  of  company  to  retain 
nve  per  cent  of  interest  due  nonresident  bondholders,  impairs  obligation 
of  contract  between  parties. 

Approved  in  Estate  of  Fair,  128  Cal.  614,  61  Pac.  186,  holding  foreign 
bonds  owned  by  resident  but  deposited  without  State  taxable  by  State 
of  residence ;  Murray  v.  Charleston,  96  U.  S.  448,  24  L.  Ed.  704,  holding 
city  cannot  tax  its  indebtedness  owed  to  nonresident;  New  York  etc. 
R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  647,  648,  38  L.  Ed.  853,  14  Sup.  Ct. 
958,  959,  Pennsylvania  statute,  requiring  railroad  when  paying  interest 
in  New  York,  upon  indebtedness  clue  residents  of  Pennsylvania,  to 
deduct  State  tax,  is  void;  United  States  v.  Erie  Ry.  Co#>  9  Ben.  73,  Fed. 
Cas.  15,056,  tax  imposed  by  Congress  upon  bonds  held  by  nonresident 
aliens,  void  (reversed  in  106  U.  S.  330) ;  Eells  v.  Holder,  2  McCrary, 
624,  12  Fed.  669,  title  to  notes  secured  by  mortgage  vested  in  admin- 
istrator of  nonresident  payee  and  owner;  De  Vignier  v.  New  Orleans, 
4  Woods,  206,  16  Fed.  11,  municipal  bonds  owned  by  nonresidents,  not 
subject  to  taxation  by  State  or  municipality  issuing  them;  San  Fran- 
cisco v.  Mackay,  10  Sawy.  435,  436,  22  Fed.  605,  stock  in  California 
corporation,  owned  by  resident  of  Nevada,  cannot  be  taxed  in  California ; 
Michigan  Cent.  R*  R.  Co.  v.  Slack,  17  Fed.  Cas.  264,  and  Price  v.  Hunter, 
34  Fed.  356,  both  arguendo. 

Distinguished  in  Liverpool  etc.  Insurance  Co.  v.  Board  of  Assessors, 
221  U.  S.  355,  L.  R.  A.  1915C,  903,  55  L.  Ed.  768,  31  Sup.  Ct.  550,  uphold- 
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ing  Louisiana  tax  on  amounts  due  foreign  insurance  company  by  its 
policy-holders  in  State  for  premiums  on  which  credit  had  been  extended ; 
Blackstone  v.  Miller,  188  U.  S.  206,  47  L.  Ed.  445,  23  Sup.  Ct.  279,  hold- 
ing deposit  in  New  York  by  nonresident  subject  to  New  York  transfer 
tax;  Dundee  Mortgage-Trust  Co.  v.  School  District,  10  Sawy.  66,  19 
Fed.  369,  holding  Oregon  statute  providing  for  taxation  of  mortgages 
void  for  want  of  uniformity;  Dyer  v.  Osborne,  11  R.  I.  323,  324,  23 
Am.  Rep.  463,  tax  upon  stock  in  foreign  corporation,  owned  by  resident, 
valid,  although  he  had  paid  tax  thereon  in  State  of  incorporation; 
Jenkins  v.  Charleston,  5  S.  C.  402,  22  Am.  Rep.  23,  municipality  may 
tax  its  stock  whether  owned  by  residents  or  nonresidents;  New  Orleans 
v.  Stempel,  175  U.  S.  319,  44  L.  Ed.  180,  20  Sup.  Ct.  110,  holding  bonds 
and  mortgages  of  nonresident,  placed  in  hands  of  local  agent,  acquire 
local  situs  for  purpose  of  taxation. 

Qualified  in  State  v.  Fidelity  etc.  Co.,  35  Tex.  Civ.  218,  80  S.  W.  547, 
municipal  securities  deposited  by  foreign  corporation  in  accordance  with 
State  statute  are  taxable  in  State. 

A  law  which  alters  the  terms  of  a  contract  by  Imposing  new  condi- 
tions, or  dispensing  with  those  expressed,  Is  a  law  which  impairs  its  obli- 
gation. 

Approved  in  State  v.  Barret,  25  Mont.  119,  63  Pae.  1032,  holding  act 
repealing  statute  under  which  State  warrants  bear  interest  unconstitu- 
tional; Murray  v.  Charleston,  96  U.  S.  448,  24  L.  Ed.  764,  holding  city 
cannot  tax  its  indebtedness  owed  to  nonresident;  New  York  etc.  R.  R. 
Co.  v.  Pennsylvania,  153  U.  S.  647,  648,  38  L.  Ed.  853,  14  Sup.  Ct.  958, 
959,  Pennsylvania  statute  requiring  railroad  when  paying  interest,  in 
New  York,  upon  indebtedness  due  residents  of  Pennsylvania,  to  deduct 
State  tax,  is  void. 

Bight  of  creditor  te  proceed  against  property  mortgaged,  has  no  local- 
ity independent  of  party  in  whom  it  resides.  It  may  be  taxed  by  State 
when  held  by  resident  therein. 

Approved  in  Hathaway  v.  Choury,  14  Colo.  App.  484,  60  Pac.  576, 
holding  promissory  notes,  mortgages,  and  deeds  of  trust  due  from  resi- 
dents of  Colorado  to  nonresident  not  subject  to  State  taxation ;  Pittsburg' 
C.  C.  etc.  St.  L.  Ry.  Co.  v.  Bartels,  108  Ky.  222,  56  S.  W.  153,  holding 
State  court  has  jurisdiction  to  tax  debt  due  nonresident  by  nonresident 
corporation  doing  business  within  State;  Kirtland  v.  Hotchkiss,  100 
U.  S.  497,  499,  25  L.  Ed.  562,  holding  State  may  tax  residents  upon 
foreign  bonds  secured  by  deeds  of  trust  or  mortgages  upon  property  in 
another  State;  Myers  v.  Seaberger,  45  Ohio  St.  235,  IS  N.  E.  798,  non- 
resident mortgagee  not  subject  to  taxation,  although  securities  are  in 
hands  of  resident  agent;  Boyd  v.  Selma,  96  Ala.  152, 16  L.  R.  A.  733,  11 
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South.  396,  mortgage  notes  are  taxable  at  residence  of  mortgagee,  not 
at  situs  of  mortgaged  property. 

In  Pennsylvania,  a  mortgage,  though  in  form  a  conveyance,  is  a  mere 
security,  therefore,  the  exemption  of  foreign-held  bonds  from  taxation  is 
not  affected  by  fact  that  bonds  are  secured  by  mortgage  upon  property 
within  State. 

Approved  in  Allen  v.  National  Bank,  92  Md.  517,  48  Atl.  81,  uphold- 
ing act  taxing  mortgages  of  land  within  State  held  by  nonresident  indi- 
viduals; Frothingham  v.  Shaw,  175  Mass.  60,  78  Am.  St.  Rep.  476,  55 
N.  E.  624,  holding  stocks  and  bonds  of  foreign  corporations,  property 
within  jurisdiction  of  State,  subject  to  successive  tax ;  Adams  v.  Colonial 
etc.  Jftg.  Co.,  82  Miss.  397,  100  Am.  St.  Rep.  633,  34  South.  530;  loan 
made  by  nonresident  is  not  taxable  in  State  though  negotiations  for  it 
made  in  State,  and  it  is  secured  by  mortgage  on  land  in  State;  Eells 
v.  Holder,  2  McCrary,  624,  12  Fed.  669,  holding  title  to  notes  secured 
by  mortgage,  vested  in  administrator  of  nonresident  payee  and  owner; 
Jack  v.  Walker,  79  Fed.  139,  142,  mortgage  taxable  only  in  State  of 
owner's  residence;  Dykes  v.  Lockwood  Mtg.  Co.,  2  Kan.  App.  225,  43 
Pac.  271,  judgment  can  be  taxed  only  at  domicile  of  owner;  South  Nash- 
ville Street  R.  R.  Co.  v.  Morrow,  87  Tenn.  436,  2  L.  R.  A.  862,  11  S.  W. 
355,  domestic  bonds  owned  by  nonresidents  are  not  taxable;  Savings  & 
Loan  Soc.  v.  Multnomah  County,  60  Fed.  32,  Ormsby  v.  Ottman,  85  Fed. 
495,  29  C.  C.  A.  295,  and  dissenting  opinion  in  Taggart  v.  Board  of 
Supervisors,  71  Mich.  32,  38  N.  W.  648,  arguendo. 

Overruled  on  this  point  in  Savings  Society  v.  Multnomah  County,  169 
U.  S.  428,  429,  42  L.  Ed.  805,  18  Sup.  Ct.  395,  holding  Oregon  statute 
taxing  equitable  interest  of  resident  or  nonresident  mortgagees  in  land 
within  State,  not  repugnant  to  Federal  Constitution. 

Denied  in  Common  Council  of  Detroit  v.  Board  of  Assessors,  91  Mich. 
91,  92,  16  L.  R.  A.  66,  51  N.  W.  792,  it  was  competent  for  legislature 
to  treat  mortgages  as  interest  in  land  for  purpose  of  taxation;  Mum- 
ford  v.  Sewall,  11  Or.  70,  50  Am.  Rep.  464,  4  Pac.  586,  mortgage  taxable 
where  recorded  irrespective  of  owner's  residence. 

Power  to  tax  mortgages.    Note,  16  L.  R.  A.  59. 

Actual  situs  of  personal  property,  which  has  a  visible  and  tangible 
existence,  and  not  the  domicile  of  owner,  will,  in  many  cases,  determine 
State  in  which  it  may  be  taxed. 

Approved  in  Western  Assurance  Co.  v.  Halliday,  110  Fed.  263,  hold- 
ing negotiable  bonds  deposited  with  insurance  commissioner  for  benefit  of 
policy-holders  taxable  by  State ;  Ruckgaber  v.  Moore,  104  Fed.  949,  950, 
31  Civ.  Proc.  R.  310,  holding  war  revenue  tax  on  legacies  and  distributive 
shares  not  applicable  to  property  administered  upon  by  foreign  law; 
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Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  22,  36,  85  L.  Ed. 
616,  621,  11  Sup.  Ct.  878,  holding  State  tax  upon  capital  stock  of  trans- 
portation corporations,  basing  assessment  upon  proportion  of  capital 
stock  as  miles  of  road  in  State  bear  to  entire  mileage,  valid  as  applied 
to  sleeping-car  company ;  Pullman's  Palace  Car  Co.  v.  Twombly,  29 
Fed.  665,  cars  used  continuously  in  State  are  taxable  there;  Blain  v. 
Irby,  25  Kan.  501,  promissory  notes  may  be  taxed  where  found;  State 
v.  County  Court,  69  Mo.  457,  bonds  sent  out  of  State  for  safekeeping 
no  longer  taxable;  Dykes  v.  Lockwood  Mtg.  Co.,  2  Kan.  App.  230,  43 
Pac.  272,  Liverpool  etc.  Insurance  Co.  v.  Board  of  Assessors,  44  La. 
Ann.  765,  16  L.  R.  A.  59,  11  South.  93,  arguendo. 

Limited  in  State  v.  Board  of  Assessors,  47  La.  Ann.  1545,  18  South. 
519,  as  affecting  securities  and  circulating  notes,  rule  applies  only  to 
such  as  are  operated  in  market  and  have  thus  acquired  domicile. 

State  is  not  restrained  by  Federal  Constitution  from  taxing  property 
of  persons  it  can  reach  and  lay  hands  on,  whether  these  persons  reside 
within  or  without  the  State. 

Approved  in  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  22, 
35  L.  Ed.  616,  11  Sup.  Ct.  678,  holding  State  tax  upon  capital  stock  of 
transportation  corporations,  basing  assessment  upon  proportion  of  cap- 
ital stock  as  miles  of  road  in  State  bears  to  entire  mileage,  valid  as 
applied  to  sleeping-car  company. 

Constitutionality  of  inheritance  taxes.    Note,  1  Ann.  Oas.  80. 

Inheritance  tax  on  debt  due  nonresident  secured  on  land  within 
State.    Note,  9  L.  R.  A.  (N.  S.)  1104. 

Liability  of  debt  due  from  resident  to  nonresident  to  succession 
tax.    Note,  L.  R.  A.  1916A,  895,  896,  898,  899. 

Miscellaneous.  Cited  in  Georgia  B.  etc.  Assn.  v.  Savannah,  109  Ga. 
72,  35  S.  E.  70,  holding  tax  on  shares  not  tax  on  corporations'  property ; 
Seward  v.  Rising  Sun,  79  Ind.  353;  Liverpool  etc.  Ins.  Co.  v.  Board  of 
Assessors,  51  La.  Ann.  1034,  72  Am.  St.  Rep.  488,  45  L.  R.  A.  526,  25 
South.  972;  Insurance  Co.  of  North  America  v.  Commonwealth,  87  Pa>. 
St.  184,  30  Am.  Rep.  356;  Commonwealth  v.  Delaware  Div.  Canal  Co., 
123  Pa.  St.  619,  2  L  R.  A.  803,  16  Atl.  587,  arguendo. 

15  Wall.  328-337,  21  L.  Ed.  35,  FOWLER  v.  SAPLET. 

Statutory  liens  without  possession  have  same  virtue  existing  in  common* 
law  liens  accompanied  hy  possession. 

Approved  in  Murphey  v.  Brown,  12  Ariz.  275,  100  Pac.  803,  holding 
under  statute  giving  landlord  lien,  such  lien  attaches  for  entire  term 
and  subsists  until  all  rent  is  paid. 
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Purchasers  of  goods  and  chattels  take  them  at  common-law  subject 
to  liens  existing  against  vendor,  and  same  role  applies  in  case  arising  under 
landlord  and  tenant  law  of  1867,  for  District  of  Columbia. 

Approved  in  Beall  v.  White,  94  U.  S.  386,  24  L.  Ed.  175,  holding  subse- 
quent deed  of  trust  must  yield  to  landlord's  lien;  Hussey  v.  Peebles,  53 
Ala.  435,  person  taking  crop  with  notice  of  landlord's  lien  takes  subject 
thereto ;  Westmoreland  v.  Foster,  60  Ala.  455,  lien  on  tenant's  crop  exists 
independent  of  remedy  by  attachment  and  passes  by  assignment  of  note ; 
Ex  parte  Barnes,  84  Ala.  543,  4  South.  770,  arguendo. 

Under  landlord  and  tenant  law  of  1867,  for  District  of  Columbia,  tacit 
lien  given  thereby  is  upon  chattels  in  bulk  or  stock  in  mass,  and  it  is  dis- 
placed by  sale  and  delivery  in  due  course  of  trade  provided  goods  are  re- 
moved from  premises. 

Approved  in  Freeman  v.  Collier  Racket  Co.,  100  Tex.  479,  101  S.  W. 
204,  holding  sales  made  in  quantities  to  close  out  business  were  not  made 
in  regular  course  of  business  and  therefore  not  free  from  landlord's 
statutory  lien;  Smith  v.  Shell  Lake  Lumber  Co.,  68  Wis.  95,  31  N.  W. 
696,  laborer's  lien  upon  lumber  not  enforceable  against  bona  fide  pur- 
chaser for  value  without  notice. 

Tacit  lien  given  by  landlord  and  tenant  law  of  1867  for  District  of 
Columbia,  commences  with  tenancy,  and  property  may  be  attached  in  whose- 
soever hands  found  within  three  months  after  rent  due;  lien  is  not  dis- 
placed by  sale  in  bulk,  not  in  usual  course  of  trade,  where  property  not 
removed  from  premises. 

Approved  in  Beall  v.  White,  94  U.  S.  383,  387,  24  L.  Ed.  173,  175, 
holding  subsequent  deed  of  trust  must  yield  to  landlord's  lien. 

Distinguished  in  Hempstead  etc.  Assn.  v.  Cochran,  60  Tex.  624,  under 
Texas  statute  lien  does  not  attach  until  rent  becomes  due. 

Miscellaneous.  Cited  in  State  ex  rel.  Louisiana  Imp.  Co.  v.  Board  of 
Assessors,  111  La.  995,  36  South.  96,  discussing  situs  of  bonds  for  pur- 
poses of  taxation;  Finney  v.  Harding,  136  111.  578,  12  L.  B.  A.  607, 
27  N.  E.  290,  incidentally. 

15  Wall.  387-365,  21  L.  Ed.  89,  UNITED  STATES  v.  THOMAS. 

Where  public  property  Is  lost  by  reason  of  an  overruling  force  aris- 
ing from  inevitable  necessity,  or  act  of  a  public  enemy,  officer  is  released 
from  obligation  arising  merely  from  his  appointment. 

Approved  in  People  v.  Faulkner,  107  N.  Y.  483,  14  N.  E.  417,  holding 
surrogate  who  deposited  money  in  good  faith  and  without  negligence 
not  liable  for  loss  occasioned  by  failure  of  bank. 

Distinguished  in  State  v.  Bobleter,  83  Minn.  481,  485,  86  N.  W.  462, 
463,  holding  State  treasurers  and  sureties  liable  for  money  deposited  in 
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insolvent  bank;  dissenting  opinion  in  Roberts  v.  Board  of  County 
Commrs.  of  Laramie,  8  Wyo.  229,  56  Pac.  926,  majority  holding  under 
statute  county  treasurer  not  liable  for  money  lost  without  fault. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  517,  520,  525. 

General  rule  of  official  obligation  as  imposed  by  law,  is  that  officer 
shall  perform  duties  of  office  honestly,  faithfully,  and  to  best  of  his  ability. 
Approved  in  Cumberland  v.  Pennell,  69  Me.  366,  31  Am.  Rep.  287, 
holding  county  treasurer  violently  robbed  of  public  money  not  liable 
on  bond ;  State  v.  Copeland,  96  Tenn.  304,  307,  316,  54  Am.  St.  Rep.  844, 
846,  851,  31  L.  R.  A.  846,  848,  34  S.  W.  429,  432,  county  trustee  not 
liable  on  bond  for  funds  lost  by  failure  of  bank. 

Common-law  rule  governing  liability  of  public  officers  is  founded  upon 
doctrine  of  bailment. 

Approved  in  New  York  County  v.  Watson,  15  S.  C.  8,  40  Am.  Rep. 
678,  holding  in  absence  of  statute,  county  treasurer  not  liable  for  loss 
of  county  funds  occasioned  by  failure  of  bank. 

Statutes  merely  prescribing  duties  of  officer  cannot  enlarge  or  in  any 
way  affect  his  common-law  responsibility. 

Approved  in  City  of  Healdsburg  v.  Mulligan,  113  Cal.  214,  33  L.  R.  A. 
463,  45  Pac.  339,  holding  official  bond  of  city  treasurer  added  nothing 
to  his  common-law  liability;  State  v.  Copeland,  96  Tenn.  304,  54  Am. 
St.  Rep.  844,  31  L.  R.  A.  846,  34  S.  W.  429,  and  State  v.  Gramm,  7 
Wyo.  329,  40  L.  R.  A.  703,  52  Pac.  546 ,  both  arguendo ;  dissenting  opin- 
ion in  Gartley  v.  People,  24  Colo.  169,  172,  49  Pac.  277,  278,  majority 
holding  failure  of  bank  not  defense  for  county  treasurer. 

It  is  the  manifest  policy  of  the  law,  as  evidenced  by  acts  of  Congress, 
to  hold  all  collectors,  receivers  and  depositaries  of  public  money  to  a  very 
strict  accountability. 

Approved  in  Lamb  v.  Dart,  108  Ga.  612,  34  S.  E.  164,  holding  county 
treasurer  liable  for  money  lost  by  defaulting  bank;  Town  of  Cameron 
v.  Hicks,  65  W.  Va.  493,  17  Ann.  Gaa.  926,  64  S.  E.  835,  holding  an 
administrator,  as  custodian  of  fund,  is  held  to  strict  accountability; 
Healdsburg  v.  Mulligan,  113  Cal.  210,  33  L.  R.  A.  462,  45  Pac.  338, 
legislature  may  change  common-law  rule  of  liability;  Commissioners 
v.  Lineberger,  3  Mont.  242,  35  Am,  Rep.  465,  it  is  no  defense  to  action 
on  county  treasurer's  bond  that  money  was  taken  by  robbers  without 
fault  of  official ;  State  v.  Chadwick,  10  Or.  468,  arguendo. 

Public  officials  are  special  bailees,  subject  to  special  obligations. 
Approved  in  Smythe  v.  United  States,  107  Fed.  379,  46  C.  C.  A.  354* 
holding  superintendent  of  mint  and  sureties  liable  on  bond  for  money 
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lost  by  fire;  State  v.  Houston,  78  Ala.  583,  56  Am.  Rep.  61,  holding  tax 
collector  not  liable,  on  bond,  for  public  moneys  stolen  by  irresistible 
force,  which  could  not  have  been  foreseen  or  guarded  against;  City  of 
Livingston  v.  Woods,  20  Mont.  102,  49  Pac.  441,  city  treasurer  not 
liable  for  loss  occasioned  by  failure  of  bank  in  which  he  had  deposited 
funds;  State  v.  Nevin,  19  Nev.  169,  3  Am.  St.  Rep.  879,  7  Pac.  664, 
county  treasurer  not  released  from  liability  on  bond  where  money  was 
stolen  without  fault  or  negligence  on  his  part ;  Marx  v.  Parker,  9  Wash. 
478,  43  Am.  St  Rep.  852,  37  Pac.  676,  money  belonging  to  city,  deposited 
in  individual  name  of  officer,  cannot  be  garnished  by  officer's  creditors; 
Fairchild  v.  Hedges,  14  Wash.  120,  31  L.  R.  A.  852,  44  Pac.  126,  county 
treasurer  liable  on  bond  for  funds  lost  by  failure  of  bank. 

Decision  of  United  States  v.  Preacott,  3  How.  578,  11  I>.  Ed.  734,  that 
bond  of  collectors,  receivers  and  depositaries  of  public  moneyB  makes  officer 
and  bis  sureties  liable  at  all  events,  criticised. 

Approved  in  Smythe  v.  United  States,  107  Fed.  380,  46  C.  C.  A.  364, 
holding  superintendent  and  sureties  liable  on  bond  for  money  lost  by  fire ; 
Johnson  v.  Fleming,  116  Ky.  682,  50  S.  W.  856,  where  court  has  failed 
to  select  bank  as  depository,  commissioner  is  liable  only  for  negligence 
in  selection  of  bank  for  deposit  of  money  paid  into  court ; 

Denied  in  Healdsburg  v.  Mulligan,  113  Cal.  213,  33  L.  R.  A.  463, 
46  Pac.  339,  holding  city  official  not  liable  en  bond  for  moneys  taken 
by  robbers  by  irresistible  force ;  Wilson  v.  People,  19  Colo.  202,  41  Am. 
St  Rep.  244,  22  L.  R.  A.  452,  34  Pac.  946,  clerk  of  court  not  liable  for 
loss  of  money  where  he  exercised  degree  of  care  and  diligence  ordinarily 
exercised  by  prudent  men;  Johnson  v.  Fleming,  21  Ky.  Law  Rep.  4, 
50  S.  W.  855,  commissioner  not  an  insurer  of  solvency  of  bank  selected 
by  him  for  deposit  of  funds ;  Livingston  v.  Woods,  20  Mont.  98,  99,  101, 
49  Pac.  439,  440,  city  treasurer  not  liable  for  loss  occasioned  by  failure 
of  bank  in  which  he  had  deposited  funds;  State  v.  Copeland,  96  Tenn. 
304,  305,  308,  54  Am.  St.  Rep.  844,  845,  847,  31  L.  R.  A.  846,  847,  34  S.  W. 
429,  430,  county  trustee  not  liable  on  bond  for  funds  lost  by  failure  of 
bank ;  State  v.  Gramm,  7  Wyo.  329,  40  L.  R.  A.  698,  52  Pac.  640,  541,  hold- 
ing State  treasurer  not  liable,  upon  similar  state  of  facts ;  United  States 
v.  Bryan,  82  Fed.  293,  State  v.  Nevin,  19  Nev.  169,  8  Am.  St.  Rep.  879,  7 
Pac.  654,  dissenting  opinion  in  Gartley  v.  People,  24  Colo.  167,  49  Pac. 
276,  all  arguendo. 

Explained  in  Coe  v.  Foree,  20  Tex.  Civ.  App.  552,  50  S.  W.  617,  county 
treasurer  liable  though  funds  were  stolen  by  robbers. 

A  bond  with  an  unequallfled  condition  to  account  for  and  pay  over 
public  moneys  enlarges  implied  obligation  of  receiving  officer  and  de- 
prives him  of  defenses  available  to  ordinary  bailee. 
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Approved  in  Gartley  v.  People,  24  Colo.  157,  49  Pac.  272,  holding 
treasurer  liable  for  loss  of  funds  deposited  in  bank  which  became  in- 
solvent ;  Bryan  v.  United  States,  90  Fed.  474,  33  C.  C.  A.  617  (affirming 
82  Fed.  293),  holding  postmaster  liable  for  funds  embezzled  by  clerk 
appointed  under  civil  service  rules;  Clay  County  v.  Simonsen,  1  Dak. 
417,  46  N.  W.  596,  loss  by  accidental  fire  not  caused  by  lightning,  will 
not  release  from  obligation  of  bond;  District  Township  v.  Morton,  37 
Iowa,  553,  township  treasurer  liable  on  bond  for  money  stolen  without 
fault  or  negligence  on  his  part;  Commissioners  of  Jefferson  County 
v.  Lineberger,  3  Mont.  242,  35  Am.  Rep.  465,  it  is  no  defense  to  action 
on  county  treasurer's,  bond  that  money  was  taken  by  robbers  without 
fault  of  official ;  Chicago  etc.  R.  R.  Co.  v.  Bartlett,  120  HI.  619,  11  N.  E. 
873,  dissenting  opinion,  majority  holding  paymaster  not  liable  on  bond 
for  money  stolen  without  his  fault  or  negligence. 

An  officer  1b  not  liable  on  his  bend  on  account  for  moneys  which  hare 
been  destroyed  by  an  overwhelming  necessity,  or  taken  from  him  by  sj 
public  enemy,  without  any  fault  or  neglect  on  his  part;  hence  depositary 
of  public  moneys  at  Nashville  is  excused  by  showing  forcible  seizure  by 
rebel  authority  of  moneys  in  his  custody. 

Approved  in  United  States  v.  Humason,  6  Sawy.  203,  Fed.  Cas.  15,421, 
holding  officer  not  liable  for  money  lost  by  wreck  of  vessel  at  sea; 
State  v.  Houston,  78  Ala.  581,  56  Am.  Rep.  60,  tax  collector  not  liable, 
on  bond,  for  public  moneys  stolen  by  irresistible  force,  which  could  not 
have  been  foreseen  or  guarded  against ;  Healdsburg  v.  Mulligan,  113  Cal. 
216,  217,  33  L.  R.  A.  464,  45  Pac.  340,  city  official  not  liable  on  bond 
for  moneys  taken  by  robbers  by  irresistible  force;  Wilson  v.  People,  19 
Colo.  202,  41  Am.  St.  Rep.  244,  22  L.  R.  A.  452,  34  Pac.  945,  clerk  of 
court  not  liable  for  loss  of  money  where  he  exercised  degree  of  care 
and  diligence  ordinarily  exercised  by  prudent  men;  Cumberland  v.  Pen- 
nell,  69  Me.  370,  31  Am.  Rep.  290,  county  treasurer  violently  robbed 
of  public  money  not  liable  on  bond;  Livingston  v.  Woods,  20  Mont.  98, 
99, 101,  49  Pac.  439,  440,  city  treasurer  not  liable  for  loss  occasioned  by 
failure  of  bank  in  which  he  had  deposited  funds;  People  v.  Faulkner, 
107  N.  Y.  485,  14  N.  E.  418,  surrogate  depositing  money  in  good  faith 
and  without  negligence,  not  liable  for  loss  occasioned  by  failure  of 
bank ;  York  County  v.  Watson,  15  6.  C.  9,  40  Am.  Rep.  679,  in  absence 
of  statute,  county  treasurer  not  liable  for  loss  of  county  funds,  occasioned 
by  bank  failure ;  State  v.  Copeland,  96  Tenn.  304,  305,  307,  308,  54  Am. 
St.  Rep.  844-847,  31  L.  R.  A.  846,  847,  34  S.  W.  429,  430,  county  trustee 
not  liable  on  bond  for  funds  lost  by  failure  of  bank;  State  v.  Gramm, 
7  Wyo.  329,  40  L.  R.  A.  698,  52  Pac.  540,  541,  holding  State  treasurer 
not  liable  upon  similar  state  of  facts;  dissenting  opinion  in  Steele 
v.  Buck,  61  111.  351,  majority  holding  bailee  and  surety  liable  on  bond 
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for  vessel  lost  in  gale  by  "act  of  God";  dissenting  opinion  in  Fair- 
child  v.  Hedges,  14  Wash.  127,  31  L.  R.  A.  854,  44  Pac.  128,  majority 
holding  county  treasurer  liable  on  bond  for  funds  lost  by  failure  of 
bank;  State  v.  Walsen,  17  Colo.  177,  15  L.  R.  A.  458,  28  Pac.  1121, 
Snodgrass  v.  Adams,  26  La.  Ann.  236;  Board  of  Education  v.  Jewell, 
44  Minn.  429,  20  Am.  St.  Rep.  588,  46  N.  W.  915 ;  Tillinghast  v.  Merrill, 
151  N.  Y.  142,  56  Am.  St.  Rep.  615,  34  L.  R.  A.  682,  45  N.  E.  377,  and 
Roberts  v.  Board  of  Commissioners  of  Laramie  County,  8  Wyo.  229,  56 
Pac.  926,  all  arguendo. 

Distinguished  in  Van  Trees  v.  Territory,  7  Okl.  363,  369,  54  Pac.  498, 
500,  fact  that  county  moneys  deposited  in  solvent  bank  which  subse- 
quently failed,  resulting  in  loss  to  county  without  fault  of  treasurer,  is 
no  defense  to  action  on  bond;  Mecklenburg  County  v.  Beales,  111  Va. 
695,  36  L.  R.  A.  (N.  S.)  285,  69  S.  E.  1034,  county  treasurer  held  liable 
for  loss  caused  by  insolvency  of  bank ;  Rogers  v.  Parker,  1  Hughes,  158, 
Fed.  Cas.  12,018,  where  question  of  forcible  seizure  by  Confederate 
government,  did  not  arise;  Bosbyshell  v.  United  States,  77  Fed.  949, 
23  C.  C.  A.  581,  affirming  73  Fed.  619,  obligation  of  bond  requiring 
superintendent  of  mint  to  "safely  keep"  moneys  implied  further  ob- 
ligation to  deliver  it  to  successor;  State  v.  Powell,  67  Mo.  398,  29  Am. 
Rep.  514,  school  treasurer  liable  for  school  moneys  lost  by  failure  of 
bank,  although  he  exercised  care  and  prudence;  State  v.  Moore,  74  Mo. 
418,  41  Am.  Rep.  824,  to  the  same  point;  State  v.  Nevin,  19  Nev.  171, 
3  Am.  St.  Rep.  880,  7  Pac.  655,  county  treasurer  not  released  from  lia- 
bility on  bond  where  money  was  stolen  without  fault  or  negligence  on 
his  part;  Coe  v.  Foree,  20  Tex.  Civ.  App.  553,  50  S.  W.  618,  county 
treasurer  liable  although  funds  stolen  by  robbers. 

Liability  of  public  official  for  moneys  stolen  from  him  without  his 
fault    Note,  56  Am.  Rep.  71,  72. 

What  will  exonerate  treasurers  and  other  public  officials  from  pay- 
ment of  money  once  in  their  custody.  Note,  67  Am.  Dec.  367, 
371. 

Liability  on  official  bond  for  loss  by  theft  or  bank  failure.  Note, 
22  L.  R.  A„450,  451. 

Holding  of  United  States  v.  (Prescott,  3  How.  578,  11  L.  Ed.  734,  that 
bond  makes  depositary  of  public  moneys  and  his  sureties  liable  at  all  events, 
criticised. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  168,  47  L.  Ed.  430,  23 
Sup.  Ct.  283,  and  affirming  United  States  v.  Smythe,  120  Fed.  31,  32, 
holding  superintendent  and  sureties  liable  on  bond  for  money  lost  by 
fire;  Maloy  v.  County  Commrs.  of  Bernalillo,  10  N.  M.  656,  660,  661, 
663,  62  Pae.  1109,  holding  county  treasurer  obligation  absolute,  relieved 
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only  by  act  of  God  or  public  enemy;  Coe  v.  Foree,  20  Tex.  Civ.  552, 
553,  50  S.  W.  618,  holding  county  treasurer  liable  for  money  lost 
through  robbery  without  fault;  Livingston  v.  Woods,  20  Mont.  99,  101, 
49  Pac.  440,  holding  city  treasurer  not  liable  for  loss  occasioned  by  fail- 
ure of  bank,  in  which  he  had  deposited  funds. 

Miscellaneous.  Cited  in  Williams  v.  Williams,  55  Wis.  305, 12  N.  W. 
466. 

15  Wall.  355-373,  21  L.  Ed.  170,  GRAND  CHUTE  ▼.  WINEOAB. 

Where  defendant  holds  affirmative  of  Issue  on  plea  of  abatement  and 
positive  and  uncontradicted  evidence  introduced  by  himself  favors  plain- 
tiff, court  may  instruct  jury  to  And  for  plaintiff. 

Approved  in  Gunn  v.  Union  B.  B.  Co.,  27  B.  I.  326,  2  L.  R.  A.  (N.  S.) 
362,  62  Atl.  120,  upholding  Gen.  Laws  1896,  c.  251,  §  11,  authorizing 
Supreme  Court  to  direct  judgment  without  further  trial  by  jury;  Com- 
missioners of  Marion  County  v.  Clark,  94  U.  S.  285,  24  L.  Ed.  62,  hold- 
ing court  need  not  submit  to  jury  evidence  produced  by  party  having 
burden  of  proof,  when  same  would  not  entitle  party  to  verdict;  Treat 
Mfg.  Co.  v.  Standard  Steel  etc.  Co.,  157  U.  S.  675,  39  L.  Ed.  854,  15 
Sup.  Ct.  718,  where  evidence  satisfies  trial  judge  that  plaintiff  is  not 
entitled  to  recover,  instruction  to  jury  to  find  for  defendant  is  proper; 
Deavers  v.  Spencer,  70  Fed.  481,  17  C.  C.  A.  215,  instruction  to  find  for 
defendant  where  injury  was  caused  by  fellow-servant,  proper;  Helena 
Nat.  Bank  v.  Rocky  Mt.  Tel.  Co.,  20  Mont.  394,  63  Am.  St.  Rep.  635, 
51  Pac.  834,  facts  being  undisputed!  questions  for  decision  were  of  law 
only. 

Where  record  shows  no  prejudice  resulted  by  erroneously  striking  out 
plea  of  non  est  factum,  where  plea  of  nil  debet  was  also  interposed,  no* 
evidence  being  rejected  on  account  of  its  absence,  error  is  not  reversible. 

Approved  in  Chambers  County  v.  Clewes,  21  WalL  322,  22  L.  Bd.  519, 
where  defendant  had  another  plea,  covering  same  ground,  error  in  strik- 
ing out  plea  not  reversible;  Brown  v.  People,  3  Colo.  120,  error  in  sus- 
taining demurrer  not  reversible,  where  no  injury  resulted;  Sloan  Saw- 
Mill  Co.  v.  Guttshall,  3  Colo.  12,  to  the  same  point. 

Where  plea  in  abatement  has  been  adversely  passed  by  jury,  same  mat- 
ter may  not  be  pleaded  in  bar. 

Approved  in  Sharon  v.  Hill,  10  Sawy.  669,  670,  26  Fed.  724,  refusing  to 
further  investigate  question  of  citizenship,  conclusively  determined  by 
plea  in  abatement;  Sharron  v.  Hill,  11  Sawy.  365,  26  Fed.  387,  to  the 
same  point. 

Bight  to  plead  inconsistent  defenses.    Note,  48  L.  B.  A.  192,  209. 
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In  suit  by  bona  fide  holder,  whoso  title  accrued  before  maturity  of 
bonds,  against  corporation  haying  authority  to  issue  same,  defense  that 
statutes  were  not  complied  with  or  that  municipal  officers  committed  fraud 
is  net  permissible. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  55  L.  R.  A. 
864,  49  C.  C.  A.  198,  D'Esterre  v.  New  York,  104  Fed.  610,  44  C.  C.  A. 
75,  and  Hughes  Co.  v.  Livingston,  104  Fed.  313,  all  holding  municipality 
estopped  from  denying  truth  of  recitals  in  bonds;  Kenicott  v.  Super- 
visors of  Wayne  County,  16  Wall.  465,  21  L.  Ed.  320,  holding,  where  rail- 
road company  was  authorized  to  issue  bonds,  no  defense  allowed  in 
action  on  mortgage  given  to  secure  them,  permissible  in  action  upon 
bonds;  County  of  Randolph  v.  Post,  93  U.  S.  514,  23  L.  Ed.  959,  where 
county  officers  declared  road  completed  to  satisfaction  of  county  and 
delivered  subscribed  bonds,  action  estopped  denial  that  contract  was 
completed  in  time;  San  Antonio  v.  Mehaffy,  96  U.  S.  314,  24  L.  Ed.  817, 
city  estopped  from  denying  verity  of  recital  on  face  of  security  in 
hands  of  bona  fide  holder;  Toung  v.  Montgomery  etc.  R.  R.  Co.,  2  Woods, 
616,  Fed.  Cas.  18,166,  where  legislature  authorized  governor  to  indorse 
first  mortgage  bonds,  bona  fide  holders  not  chargeable  with  notice  of 
prior  mortgage  on  railroad ;  Miller  v.  Berlin,  13  Blatchf .  247,  Fed.  Cas. 
9562,  right  of  bona  fide  holders  of  municipal  bonds  to  recover  not  de- 
feated by  failure  of  municipality  to  observe  conditions  and  limitations 
of  authorizing  statute ;  Huidekoper  v.  Buchanan  County,  3  Dill.  180, 181, 
Fed.  Cas.  6847,  irregularity  in  appointing  election  judges  will  not  in- 
validate bonds  in  hands  of  bona  fide  holders;  Pollard  v.  Pleasant  Hill, 
3  Dill.  197,  Fed.  Cas.  11,253,  innocent  holder  of  bonds  not  required  to 
investigate  question  whether  subscription  formalities  were  complied 
with;  Whiting  v.  Wellington',  10  Fed.  813,  bank  treasurer,  having  au- 
thority, in  assigning  mortgage  and  indorsing  note  to  -bona  fide  purchaser, 
passes  title,  although  fraudulently  converting  purchase  money;  Dorian 
v.  Shreveport,  28  Fed.  290,  assignee  in  good  faith  can  recover  on  munici- 
pal bond,  though  municipality  had  never  been  specifically  empowered 
to  issue  negotiable  paper;  National  Bank  v.  Grenada,  41  Fed.  94,  re- 
citals in  bonds  estop  municipality  from  denying  antecedent  indebtedness ; 
National  life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792,  10  C.  C.  A. 
637,  recital  of  proper  preliminary  proceedings  estop  municipality  as 
against  bona  fide  purchaser;  Greenburg  v.  International  Trust  Co.,  94 
Fed.  759,  36  C.  C.  A.  471,  that  bonds  were  not  negotiated  at  par  is  no 
defense  against  bona  fide  holder;  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed. 
6,  allegations  that  plaintiff  is  a  bona  fide  holder  and  that  bonds  recite 
their  legal  issuance,  sufficient ;  Deming  v.  Houlton,  64  Me.  262,  18  Am. 
Rep.  258,  failure  to  observe  formalities  in  issue  of  bonds  cannot  be  set 
up  against  bona  fide  holder;  Smith  v.  County  of  Clark,  54  Mo.  72,  in- 
nocent holder  not  estopped  from  showing  that  recitals  of  bonds  in* 
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correct;  Louisville  etc.  R.  R.  Co.  v.  State,  8  Heisk.  788,  recital  of 
regularity  of  proceedings  leading  up  to  bond  issue  cannot  be  disputed 
in  collateral  proceedings ;  State  v.  Anderson  County,  8  Bait.  259,  county 
estopped  from  impeaching  bonds  except  for  want  of  authority  to  issue; 
Hawkins  v.  Carroll  Co.,  50  Miss.  764,  arguendo;  Lawson  v.  Schnellen, 
33  Wis.  293,  holding  injunction  proper  remedy  to  prevent  unauthorized 
delivery  of  bonds. 

Distinguished  in  Chambers  County  v.  Clews,  21  Wall.  321,  22  L.  Ed. 
519,  holding  defect  or  irregularity  may  be  set  up  by  maker  of  bonds 
in  suit  by  one  who  has  not  paid  value  for  them;  Cass  County  v.  Green, 
66  Mo.  513,  where  holder  of  bonds  had  notice  of  their  fraudulent  issu- 
ance; dissenting  opinion  in  People  v.  Brown,  55  N.  Y.  199,  arguendo. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  688. 

Miscellaneous.  Cited  in  Stanton  v.  Alabama  &  C.  R.  R.  Co.,  2  Woods, 
512,  Fed.  Cas.  13,296 ;  Venice  v.  Woodruff,  62  N.  Y.  467. 

15  Wall.  373-377,  21  L.  Ed.  174,  OBAND  OHUTE  V.  WINEOAB. 

Jury  trial  is  a  great  constitutional  right,  and  it  is  only  in  exceptional 
cases  and  for  specified  causes  that  a  party  may  he  deprived  of  it. 

Approved  in  Ames  Realty  Co.  v.  Big  Indian  Min.  Co.,  146  Fed.  176, 
Civ.  Code  Mont.,  §  1891,  providing  that  in  actions  for  protection  of 
water  rights  all  parties  who  divert  water  from  same  stream  may  be 
made  parties  and  court  may  settle  rights  of  all,  is  enforceable  in  Fed- 
eral equity  court ;  General  Electric  Co.  v.  Westinghouse  Elec.  &  Mfg.  Co., 
144  Fed.  466,  refusing  to  restrain  violation  of  contract  for  manufacture 
and  sale  of  goods  which  provides  for  payment  of  fifty  per  cent  of  regular 
sale  price  as  liquidated  damages  in  case  of  breach;  American  Lighting 
Co.  v.  Public  Service  Corp.,  134  Fed.  131,  refusing  to  punish  as  contempt 
violation  of  restraining  order  against  violation  of  lighting  contract; 
Southern  Pine  Co.  v.  Hall,  105  Fed.  89,  44  C.  C.  A.  363,  entertaining 
jurisdiction  of  suit  to  quiet  title,  complainant  not  in  possession,  suit 
authorized  by  State;  Allen  v.  Myers,  1  Alaska,  117,  denying  equity 
jurisdiction  over  suit  to  quiet  title  after  applicant  for  patent  has  initi- 
ated proceedings  in  land  office ;  Benson  v.  Keller,  37  Or.  129,  60  Pac.  921, 
entertaining  jurisdiction  to  secure  return  of  due  bills  delivered  through 
deceit  to  one  pledging  same  for  personal  debts;  Grether  v.  Wright,  75 
Fed.  748,  23  C.  C.  A.  498,  arguendo. 

Allegations  that  bonds  were  unauthorized,  in  violation  of  law,  and  in 
fraud  of  town,  and  that  obligee  was  not  bona  fide  holder  for  value,  con- 
stitute complete  defense  at  law;  hence,  hill  in  equity  to  enjoin  suit  thereon 
is  improper. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  v.  Bowland,  196  U.  S.  633, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  refusing  to  enjoin  prosecution  of  suits 
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against  foreign  corporation  for  recovery  of  personal  property  taxes,  on 
ground  that  corporation  is  not  personally  liable  therefor;  Intermela  v. 
Perkins,  213  Fed.  109,  holding  where  judgment  against  city  treasurer 
was  affirmed  on  appeal,  fact  that  certain  defenses  were  not  considered 
did  not  authorize  injunction  to  restrain  collection  of  judgment;  Lewis 
Pub.  Co.  v.  Wyman,  168  Fed.  762,  holding  where  pending  suit  to  enjoin 
postmaster  from  refusing  to  admit  magazine  at  second-class  rates,  de- 
partment grants  permit  no  action  is  left  within  jurisdiction  of  court  of 
equity;  Sunset  Tel.  &  Tel.  Co.  v.  Williams,  162  Fed.  302,  22  L.  R.  A. 
(N.  S.)  374,  89  C.  C.  A.  281,  refusing  to  cancel  non-negotiable  contract 
for  fraud  where  defendant  has  already  brought  action  at  law;  Jones  v. 
Mutual  Fidelity  Co.,  123  Fed.  519,  entertaining  bill  by  unsecured  cred- 
itors, not  reducing  claims  to^  judgment,  to  appoint  receiver,  Delaware 
statute  authorizing  such  proceedings;  Pechstein  v.  Smith,  14  App.  D.  C. 
31,  32,  33,  holding  bill  in  equity  by  surety  on  bonds  to  secure  postal 
contracts,  brought  against  postmaster  general  for  cancellation  of  bonds 
and  to  enjoin  his  action,  is  demurrable  on  ground  that  he  has  adequate 
remedy  at  law;  County  of  Ada  v.  Bullen  Bridge  Co.,  5  Idaho,  95,  195, 
95  Am.  St.  Rep.  184,  47  Pac.  825,  denying  equitable  action  to  cancel 
county  warrants  alleged  illegally  issued;  Lockhart  v.  Leeds,  10  N.  M. 
598,  63  Pac.  52,  holding  bill  for  injunction  cannot  be  maintained  simply 
as  substitute  for  ejectment;  Smith  v.  Board  of  Commrs.,  26  Okl.  825, 
110  Pac.  672,  refusing  to  enjoin  county  commissioners  from  letting  con- 
tract for  bridge  where  appeal  from  their  action  lay  to  District  Court; 
Kerr  v.  Murphy,  19  S.  D.  195,  8  Ann.  Gas.  1138,  69  L.  R.  A.  499,  102 
N.  W.  691,  holding  erroneous  judgment  is  subject  only  to  direct  attack, 
so  that  suit  to  restrain  its  enforcement  will  not  lie;  The  Sailors  v. 
Woelfle,  118  Tenn.  758,  12  L.  R.  A.  (N.  S.)  881,  102  S.  W.  1109,  holding 
court  of  equity  will  not  enjoin  pending  suit  in  law  court  for  proceeds 
of  beneficiary  certificate  on  bill  for  its  cancellation  for  fraud;  Glenn  v. 
West,  103  Va.  524,  49  S.  E.  672,  holder  of  equitable  title,  out  of  pos- 
session, cannot  sue  to  quiet  title,  possessor  under  tax  title,  between  whom 
and  himself  there  is  no  privity;  Prewett  v.  Citizens'  Nat.  Bank,  66 
W.  Va.  187,  185  Am.  St.  Rep.  1019,  66  S.  E.  233,  applying  rule  in  suit 
to  restrain  taking  of  judgment  on  note  where  accommodation  indorse- 
ment was  alleged  to  have  been  obtained  by  fraud;  dissenting  opinion 
in  Barnes  v.  Newton,  5  Okl.  458,  460,  49  Pac.  1080,  1081,  majority  hold- 
ing successful  party  in  contest  before  Land  Department  may  enjoin 
adversary  from  further  interfering  with  his  possession;  Killian  v. 
Ebbinghaus,  110  U.  S.  574,  28  L.  Ed.  248,  4  Sup.  Ct.  235,  holding  bill 
in  equity  will  not  lie  where  relief  may  be  obtained  in  ejectment ;  Fussell 
v.  Gregg,  113  U.  S.  555,  28  L.  Ed.  995,  5  Sup.  Ct.  634,  jurisdiction  over 
suit  affecting  "equitable  title  to  real  property  is  in  law  where  nature  of 
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relief  is  not  equitable;  Hapgood  v.  Hewitt,  119  U.  S.  234,  SO  L.  Ed.  372, 
7  Sup.  Ct.  198,  action  for  infringement  could  not  be  enjoined;  Buzard 
v.  Houston,  119  U.  S.  351,  30  L.  Ed.  453,' 7  Sup.  Ct.  252,  where  damages 
for  fraud  might  be  recovered  at  law,  bill  in  equity  cannot  be  main- 
tained for  that  purpose;  Dewees  y.  Reinhard,  165  U.  S.  389,  41  L.  Ed. 
758,  17  Sup.  Ct.  341,  question  of  voidability  of  title  not  within  juris- 
diction of  equity;  Carpenter  v.  Buena  Vista  County,  5  Dill.  560,  Fed. 
Cas.  2429,  recitals  in  bond  show  prima  facie  liability  on  part  of  county ; 
Drexel  v.  Berney,  21  Blatchf .  350,  16  Fed.  523,  prayer  may  not  be  so 
framed  as  to  preclude  court  from  treating  bill  as  one  to  stay  action 
at  law;  The  Sultan  y.  Providence  Tool  Co.,  21  Blatchf.  437,  23  Fed. 
572,  bill  founded  on  assertion  of  legal  title  to  property,  cannot  be 
maintained;  Northern  Pac.  R.  R.  Co.  v.  Cannon,  49  Fed.  518,  plaintiff 
in  suit  to  quiet  title  cannot  enjoin  action  for  forcible  entry  and  de- 
tainer; Walker  v.  Brown,  58  Fed.  27,  remedy  for  breach  of  contract  is 
at  law;  Wood  v.  Bangs,  1  Dak.  189,  46  N.  W.  589,  aggrieved  party  must 
pursue  statutory  remedy  against  public  officials ;  Aveline  v.  Ridenbaugh, 
2  Idaho,  158,  9  Pac.  602,  error  to  restrain  lessor  from  controlling  prem- 
ises after  condition  broken;  Jones  v.  Newhall,  115  Mass.  252,  15  Am. 
Rep.  105,  action  for  payment  of  money  under  contract  of  sale,  is  at 
law;  Erickson  v.  First  Nat.  Bank,  44  Neb.  628,  48  Am.  St.  Rap.  757, 
28  L.'R.  A.  581,  62  N.  W.  1080,  equity  has  no  jurisdiction  to  enjoin 
collection  or  transfer  of  note  in  which  new  payee  was  fraudulently  sub- 
stituted ;  Venice  v.  Woodruff,  62  N.  Y.  467,  20  Am.  Rap.  498,  invalidity 
of  bonds  resulting  from  want  of  consent  of  taxpayers,  not  ground  for 
equitable  action;  Springport  v.  Teutonia  Sav.  Bank,  75  N.  Y.  403,  mere 
ordinary  danger  of  losing  evidence  will  not  invest  equity  with  juris- 
diction ;  In  re  Foley,  76  Fed.  395,  Alger  v.  Anderson,  92  Fed.  708,  Miller 
v.  Waldoborough  Packing  Co.,  88  Me.  617,  34  Atl.  530,  Phipps  v.  Kelly, 
12  Or.  216,  6  Pac.  709,  and  Rosenbaum  v.  Foss,  4  S.  D.  194,  56  N.  W. 
116,  all  arguendo. 

Distinguished  in  Ritterhoff  v.  Puget  Sound  Nat.  Bank,  37  Wash.  82, 
107  Am.  St.  Rep.  791,  79  Pac.  602,  refusing  to  restrain  collection  of 
note  or  to  declare  it  void  where  complainant  alleges  it  is  forged ;  Bruner 
v.  Miller,  59  W.  Va.  42,  52  S.  E.  998,  bill  in  equity  is  only  adequate 
remedy  for  rescission  of  contract  affecting  estate  or  interest  in  land; 
Drexel  v.  Berney,  122  U.  S.  252,  30  L.  Ed.  1222,  7  Sup.  Ct.  1204,  where 
complainant's  right  to  set  up  defense  in  action  at  law  was  uncertain, 
bill  should  not  be  dismissed;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust 
Co.,  174  U.  S.  567,  43  L.  Ed.  1081,  19  Sup.  Ct.  823,  where  relief  could 
be  had  only  in  equity ;  Dow  v.  Berry,  18  Fed.  125,  suit  to  recover  specific 
proceeds  of  machine  converted,  maintainable  in  equity;  Louisville  etc 
Ry.  Co.  v.  Ohio  Val.  Imp.  Co.,  57  Fed.  44,  railroad  corporation  to  main- 
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tain  bill  to  compel  cancellation  of  bonds  fraudulently  bearing  corpora- 
tion's indorsement;  Pride  v.  State,  52  Ark.  510,  13  S.  W.  137,  equitable 
relief  not  barred  by  action  relating  to  same  matters  but  for  different 
object;  Anderson  v.  Orient  Fire  Ins.  Co.,  88  Iowa,  586,  55  N.  W.  351, 
levy  of  tax  to  pay  invalid  bonds  may  be  enjoined ;  Cass  County  v.  Green, 
66  Mo.  513,  where  bonds  fraudulently  issued  could  not  be  reached  by 
law,  remedy  lay  in  equity;  Venice  v.  Woodruff,  62  N.  Y.  467,  20  Am. 
Rep.  498,  invalidity  of  bonds  resulting  from  want  of  consent  of  tax- 
payers, not  ground  for  equitable  relief. 

Cancellation  in  equity  of  instrument  procured  by  fraud  when  ade- 
quate remedy  at  law  exists.    Note,  8  Ann.  Oas.  550. 

15  Wall  377-579,  21 1*  Ed.  95,  KTiTRATJ,  v.  WEST. 

Where  sale  of  lands  is  fully  executed,  remedy  for  defect  in  title  is  by 
action  on  covenant  of  warranty. 

Approved  in  Cochran  v.  Pascault,  54  Md.  13,  where  vendor  secured 
and  tendered  perfect  title  upon  discovery  of  defect,  sale  could  not  be 
rescinded;  Miller  v.  Miller,  47  Minn.  551,  50  N.  W.  614,  fact  that  deed 
conveyed  no  title  not  alone  sufficient  reason  for  decree  of  rescission; 
Bradtfeldt  v.  Cooke,  27  Or.  203,  50  Am,  St.  Rep.  707,  40  Pac.  4,  grantee 
not  entitled  to  rescind  where  vendor  tendered  perfect  title  before  decree 
rendered. 

In  order  to  rescind  fully  executed  contract  for  sale  of  lands,  it  must 
be  shown  that  rescission  is  necessary  to  ends  of  justice. 

Approved  in  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1097,  re- 
fusing to  cancel  land  patent  for  fraud  in  procurement  where  govern- 
ment not  injured;  Blake  v.  Pine  Mountain  Iron  and  Coal  Co.,  76  Fed. 
639,  22  C.  C.  A.  430,  holding  court  of  equity  not  necessarily  required 
to  rescind  for  nonperformance ;  San  Diego  Flume  Co.  v.  Souther,  90  Fed. 
167,  32  C.  C.  A.  548,  refusing  to  cancel  written  instrument  not  shown 
to  be  a  menace  to  complainants. 

Where  compensation  can  be  made  for  injury  caused  by  delay  in  mak- 
ing good  a  defective  title,  fully  executed  contract  cannot  be  rescinded, 
if  at  a  trial  vendor  tenders  a  perfect  deed. 

Approved  in  Kentucky  Distilleries  etc.  Co.  v.  Blanton,  149  Fed.  41, 
80  C.  C.  A.  343,  decreeing  specific  performance  where  slight  defects  in 
title  removed  before  decree;  Blake  v.  Pine  Mountain  Iron  and  Coal 
Co.,  76  Fed.  640,  641,  22  C.  C.  A.  430,  holding  court  of  equity  not  neces- 
sarily required  to  rescind  for  nonperformance;  Godding  v.  Decker,  3 
Colo.  App.  206,  32  Pac.  835,  sale  could  not  be  rescinded  because  vendor 
held  only  final  receipt  and  not  patent  for  land;  Cochran  v.  Pascault, 
54  Md.  13,  where  vendor  secured  and  tendered  perfect  title,  upon  dis- 
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covery  of  defect  sale  could  not  be  rescinded;  Bradtfeldt  v.  Cooke,  27 
Or.  203,  50  Am.  St.  Rep.  707,  40  Pac.  4,  grantee  not  entitled  to  rescind 
where  vendor  tendered  perfect  title  before  decree  rendered;  Diggs  v. 
Kirby,  40  Ark.  423,  arguendo. 

15  WalL  380-381,  21  L.  Ed.  72,  PENNTWIT  v.  EATON. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
38,  66. 

15  Wall.  382-384,  21  L.  Ed.  114,  PENNTWIT  v.  EATON. 

Proceeding  against  persons  of  defendants  instituted  by  attachment, 
not  a  proceeding  in  admiralty. 

Approved  in  Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  399,  30 
L.  Ed.  451,  7  Sup.  Ct.  259,  and  State  v.  Judge,  39  La.  Ann.  502,  4  Am. 
St.  Rep.  277,  2  South.  39,  both  following  rule. 

Appointment  of  judge  by  military  governor  of  Louisiana,  held  valid. 
Approved  in  Daniel  v.  Hutcheson,  86  Tex.  61,  22  S.  W.  937,  holding 
government  had  power  to  establish  military  courts  during  reconstruc- 
tion period;  dissenting  opinion  in  Mechanics'  etc.  Bank  v.  Union  Bank 
of  Louisiana,  22  Wall.  306,  22  L.  Ed.  877,  arguendo. 

15  Wall.  384-387,  21  L.  Ed.  131,  EX  PARTE  ROBERTS. 

Allowance  of  appeal  to  Supreme  Court  by  Court  of  Claims,  does  not 
so  deprive  it  of  jurisdiction  that  such  allowance  may  not  be  revoked. 

Approved  in  Mackenzie  v.  Pease,  146  Fed.  744,  77  C.  C.  A.  233,  Cir- 
cuit Court  of  Appeals-  may  vacate  order  allowing  appeal  inadvertently 
entered;  Goddard  v.  Ordway,  101  XL  S.  752,  25  L.  Ed.  1043,  holding 
Supreme  Court  of  District  of  Columbia  might  vacate  allowance  of  appeal, 
in  unfinished  case,  at  ensuing  term ;  Aspen  Min.  etc.  Co.  v.  Billings,  150 
U.  S.  35,  37  L.  Ed.  988,  14  Sup.  Ct.  5,  it  was  within  powers  of  Circuit 
Court  to  vacate  order  allowing  appeal;  Farmers'  Loan  etc.  Co.  v. 
M'Clure,  78  Fed.  213,  24  C.  C.  A.  64,  to  same  effect,  where  order  was 
made  under  mistake  of  facts. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  864. 

Mandamus  awarded,  requiring  Court  of  Claims  to  hear,  entertain  and 
decide  motion  for  new  trial. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  954,  956, 
67  L.  R.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  command  circuit 
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judge  to  vacate  order  staying  proceedings  pending  State  court  appeal; 
In  re  Dowd,  133  Fed.  751,  and  In  re  Pennsylvania  Co.,  137  U.  S.  452, 
34  L.  Ed.  739,  11  Sup.  Ct.  141,  both  arguendo. 

15  Wall.  387-390,  21  L.  Ed.  176,  MOSES  v.  MAYOR. 

Decree  of  State  Supreme  Court,  dissolving  injunction  of  court  below, 
leaving  whole  case  to  be  disposed-  of  on  its  merits;  is  not  a  final  appeal- 
able decree. 

Approved  in  Thomas  v.  Woolridge,  23  Wall.  288,  23  L.  Ed.  136,  dis- 
missing appeal  from  decree  dissolving  injunction;  to  the  same  point  are 
Norton  v.  Hood,  12  Fed.  765,  Denver  etc.  R.  R.  Co.  v.  Walker,  68  Fed. 
24,  15  C.  C.  A.  188,  Trump  v.  McDonnell,  112  Ala.  258,  20  South.  525, 
and  Cohn  v.  Lehman,  93  Mo.  584,  6  S.  W.  270,  suit  may  not  be  main- 
tained on  injunction  bond  until  final  decree  is  rendered;  Browne  v. 
Edwards  etc.  Lumber  Co.,  44  Neb.  365,  62  N.  W.  1072,  to  the  same  point. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 

15  Wall  390-392,  21  L.  Ed.  96,  DAVENPORT  OITT  v.  DOWS. 

Ordinances  of  municipal  corporation  levying  taxes,  are  not  revenue 
laws  of  State,  within  act  of  1870,  requiring  their  advancement  on  Supreme 
Court  calendar. 

Approved  in  Spratt  v.  Jacksonville,  29  Fla.  178,  10  South.  735,  hold- 
ing case  involving  municipal  taxes,  not  entitled  to  be  advanced  under 
practice  permitting  advancement  of  causes  to  which  State  is  party. 

16  Wall  393-395,  21  I*  Ed.  72,  HALL  v.  JORDAN. 

State  court  decision,  admitting  deed  in  evidence,  over  objection  that 
it  was  not  properly  stamped  under  revenue  law,  raises  question,  though 
a  frivolous  one,  reviewable  by  Supreme  Court  on  error. 

Cited  in  Dorner  v.  Richards,  151  U.  S.  669,  38  L.  Ed.  309,  14  Sup.  Ct. 
456,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  638. 

15  Wall.  395-401,  21  L.  Ed.  97,  MONTGOMERY  V.  UNITED  STATES. 

Resident  in  territory  of  one  belligerent  may  have  in  time  of  war  an 
agent  residing  in  territory  of  other  belligerent,  to  whom  debtor  may  pay 
debt  or  deliver  property  in  discharge  of  it. 

Cited  in  Buf  ord  v.  Speed,  11  Bush,  341,  arguendo. 

Every  kind  of  commercial  dealing,  by  transmission  of  money  or  goodB, 
or  orders  for  delivery  of  either,  between  countries  at  war,  directly  or 
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indirectly,  or  through  intervention  of  third  persons,  or  by  contracts  in 
any  form  looking  to  or  involving  such  transmission,  are  prohibited;  hence, 
agreement  with  British  subject,  by  loyal  citizen,  as  agent,  and  on  behalf 
of  a  rebel,  is  void. 

Approved  in  United  States  v.  Hamburg- Amerikanische  Co.,  239  U.  S. 
475,  60  L.  Ed.  391,  36  Snp.  Ct.  216,  holding  that,  owing  to  outbreak  of 
war,  question  whether  confirmation  of  certain  foreign  steamship  com- 
panies was  illegal  had  become  moot;  United  States  v.  Lapene,  17  Wall. 
603,  604,  21  L.  Ed.  693,  694,  holding  after  occupation  of  city  by  Federal 
forces,  firm  purchasing  by  agent  in  rebel  territory  was  guilty  of  trading 
with  enemy;  Mitchell  v.  United  States,  il  Wall.  362,  22  L.  Ed.  587, 
resident  of  loyal  State,  under  military  pass,  did  not  lose  his  original 
domicile,  and  goods  purchased  by  him  were  subject  to  forfeiture;  Des- 
mare  v.  United  States,  93  U.  S.  612,  23  L.  Ed.  960,  where  resident  of 
New  Orleans  went  into  rebel  territory,  purchases  made  were  illegal  and 
void ;  Williams  v.  Mobile  Savings  Bank,  2  Woods,  503,  Fed.  Cas.  17,729, 
bill  drawn  by  party  within  Confederate  lines,  upon  party  within  Federal 
lines,  void;  Clements  v.  Yturria,  81  N.  Y.  290,  party  acquired  no  rights 
under  contract  of  sale  with  enemy;  Insurance  Co.  v.  Davis,  95  U.  S. 
432,  24  L.  Ed.  455;  Lamar  v.  Micou,  112  U.  S.  464,  28  L.  Ed.  755,  5 
Sup.  Ct.  226 ;  and  dissenting  opinion  in  Burbank  v.  Conrad,  96  U.  S.  305, 
24  L.  Ed.  728,  all  arguendo. 

Distinguished  in  Brown  v.  Gardner,  4  Lea,  151,  153,  holding  contract 
of  sale  between  persons  domiciled  in  territory  occupied  by  United  States 
forces. 

Validity  of  contracts  with  public  enemies.    Note,  96  Am.  Dec  626, 
628. 

16  Wall.  401-410,  21  I*  Ed.  114,  WASHINGTON  ETC.  R.  R.  OO.  T.  GLAD- 

MON. 

Absence  of  reasonable  care  will  prevent  adult  from  recovering  for 
injuries  Inflicted  by  street-car. 

Approved  in  Dillon  v.  Union  Pac.  R.  R.  Co.,  3  Dill.  325,  Fed.  Cas. 
3916,  holding  servant,  who,  having  knowledge  of  defective  machinery, 
voluntarily  continues  employment,  waives  right  to  recover  for  injuries; 
Conroy  v.  Oregon  Construction  Co.,  10  Sawy.  633,  23  Fed.  73,  con- 
tributory negligence  is  a  defense ;  Griffin  v.  Overman  Wheel  Co.,  61  Fed. 
572,  9  C.  C.  A.  542,  United  States  courts  not  bound  by  a  contrary  rule  of 
State  court;  Canadian  Pac.  Ry.  Co.  v.  Clark,  74  Fed.  362,  20  C.  C.  A. 
447,  defendant  may  prove  contributory  negligence,  though  such  defense 
be  not  set  up  in  answer;  Scudder  v.  Crossan,  43  Ind.  346,  allegations  of 
malpractice  not  proved  if  negligence  of  patient  contributed  to  injury; 
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Tanner  v.  Louisville  &  N.  R.  R.,  00  Ala.  037,  and  Donaldson  v.  Mil- 
waukee &  St.  P.  Ry.,  21  Minn.  297,  both  arguendo. 

Brakemen  and  other  railroad  employees  riding  on  tops  of  cars  in 
performance  of  duties  injured  while  passing  through  tunnels  or 
under  railroad  bridges.    Note,  3  N.  0.  0.  A.  842. 

Master's  liability  for  injury  to  servant  by  defective  machinery. 
Note,  34  Am.  Rep.  026. 

Burden  of  proving  contributory  negligence  rests  on  defendant,  irre- 
spective of  statute  law. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  512,  Ann. 
Oas.  1910B,  252,  9  N.  C.  C.  A.  273,  59  L.  Ed.  1437,  35  Sup.  Ct.  805,  rule 
applies  to  action  brought  in  State  court  under  Federal  Employers'  Lia- 
bility Act  of  April  22, 1908;  Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed.  822, 
holding  presumption  is  that  person  killed  at  railroad  crossing  looked  and 
listened  and  that  burden  that  he  did  not  do  this  is  on  defendant ;  Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  v.  Jones,  192  Fed.  774,  47  L.  R.  A.  (N.  S.)  483, 
113  C.  C.  A.  55,  3  N.  C.  C.  A.  840,  holding  where  employee  of  railroad 
company,  while  riding  as  required  on  top  of  car,  was  killed  by  low  tunnel 
roof  in  absence  of  proof  of  warning  of  danger,  company  was  liable; 
Postal  TelegraphrCable  Co.  v.  Grantham,  187  Fed.  02,  109  C.  C.  A.  370, 
holding  whether  plaintiff  assumed  use  of  "deadman"  was  a  question  of 
fact  for  jury ;  Baltimore  &  O.  R.  Co.  v.  Taylor,  180  Fed.  841, 109  C.  C.  A. 
172,  holding  in  action  for  death  of  railroad  engineer  from  defect  in 
track,  burden  of  proving  contributory  negligence  was  on  railroad  com- 
pany; Force  v.  Standard  Silk  Co.,  100  Fed.  1010,  holding  where  case 
involving  negligence  is  removed  to  Federal  court,  unless  action  is 
founded  on  State  statute,  question  is  one  of  general  law  on  which  Fed- 
eral court  will  exercise  independent  judgment;  Venner  v.  Great  North- 
ern Ry.  Co.,  153  Fed.  418,  holding  stockholder  cannot  maintain  suit  on 
behalf  of  corporation  unless  he  was  stockholder  at  time  of  transaction 
complained  of,  even  though  case  was  removed  from  State  court  where 
different  rule  prevails ;  Armour  &  Co.  v.  Carlas,  142  Fed.  722,  74  C.  C.  A. 
53,  upholding  refusal  to  direct  verdict  for  defendant  in  action  for 
injuries  caused  by  collision  between  two  teams;  Wabash  Ry.  Co.  v.  De 
Tar,  141  Fed.  934,  4  L.  R.  A.  (N.  S.)  352,  73  C.  C.  A.  100,  applying 
rule  to  instructions  as  to  presumption  of  due  care  used  by  traveler 
injured  at  railroad  crossing;  The  Nellie,  130  Fed.  215,  applying  rule 
where  vessel  injured  by  submerged  pile  near  wharf;  Northern  Pac.  Ry. 
Co.  v.  Spike,  121  Fed.  47,  57  C.  C.  A.  384,  holding  traveler  killed  at 
railroad  crossing,  presumption  arises  deceased  exercised  due  care,  war- 
ranting, in  absence  of  countervailing  testimony,  verdict  for  plaintiff; 
Chicago  etc.  Ry.  Co.  v.  Price,  97  Fed.  430,  38  C.  C.  A.  239,  holding  con- 
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tributary  negligence  affirmative  defense  regardless  of  fact,  different 
rule  prevailing  in  State  court;  Southern  Pac.  Co.  v.  Tomlinson,  4  Ariz. 
134,  33  Pac.  712,  applying  rule  in  action  for  wrongful  death  at  railroad 
crossing;  Hobson  v.  New  Mexico  etc.  R.  R.  Co.,  2  Ariz.  179,  11  Pac. 
548,  holding  in  suit  by  teamster  of  company  injured  by  engine-driver 
of  its  dinner  train  where  plaintiff  not  contributorily  negligent  in  law 
defendant  must  show  negligence;  St.  Louis  etc.  Ry.  Co.  v.  Sparks, 
81  Ark.  190,  99  S.  W.  74,  holding  instruction  stating  burden  was 
on  defendant  to  establish  plaintiff's .  contributory  negligence  "to  satis- 
faction of  jury"  was  not  error;  Boyle  v.  Coast  Improvement  Co.,  27 
Cal.  App.  723,  151  Pac.  29,  when  plaintiff's  own  testimony  does  not 
show  that  he  was  negligent,  burden  of  proving  contributory  negligence 
rests  upon  defendant;  Fleenor  v.  Oregon  Short  Line  R.  Co.,  16  Idaho, 
802,  102  Pac.  904,  holding  where  train  is  being  run  over  crossing'  at 
dangerous  speed  and  accident  results  therefrom,  it  is  proper  for  such 
evidence  to  be  submitted  to  jury;  Adams  v.  Bunker  Hill  &  Sullivan 
Min.  Co.,  12  Idaho,  646,  11  L.  R.  A.  (N.  S.)  844,  89  Pac.  626,  injured 
person  is  presumed  to  be  free  from  contributory  negligence;  Atchison 
v.  Wills,  21  App.  D.  C.  563,  even  when  complaint  alleges  due  care,  it  is 
not  necessary  to  prove  absence  of  contributory  negligence;  New  Castle 
Bridge  Co.  v.  Doty,  37  Ind.  App.  87,  76  N.  E.  558,  burden  of  proving 
contributory  negligence  rests  upon  defendant ;  Marth  v.  Kingfisher  Com- 
mercial Club,  44  Okl.  518,  144  Pac.  1049,  8  N.  C  C.  A.  790,  holding  it 
was  error  to  refuse  to  instruct  that  burden  of  proving  contributory 
negligence  is  on  defendant;  Oklahoma  City  v.  Reed,  17  Okl.  523,  33 
L.  R.  A.  (N.  S.)  1083,  87  Pac.  646,  applying  rule  in  suit  against  city 
for  injuries  resulting  from  maintaining  dangerous  obstruction  on  side- 
walk; dissenting  opinion  in  King  v.  Morgan,  109  Fed.  454,  48  C.  C.  A. 
507,  court  holding  trial  court  erred  in  refusing  to  instruct  for  de- 
fendant; Indianapolis  &  St.  L.  R.  R.  Co.  v.  Horst,  93  U.  S.  298,  23 
L.  Ed.  900,  holding  instruction  in  accordance  with  above  rule,  correct; 
Hough  v.  Texas  etc.  Ry.  Co.,  100  U.  S.  226,  25  L.  Ed.  618,  where  servant 
was  injured  by  defective  machinery,  burden  of  showing  contributory 
negligence,  upon  railroad  company;  Inland  etc.  Coasting  Co.  v.  Tolson, 
139  U.  S.  557,  35  L.  Ed.  272,  11  Sup.  Ct.  655,  defendant  must  show  neg- 
ligence on  part  of  wharfinger,  crushed  between  steamboat  and  wharf; 
Morgan  v.  Illinois  etc.  Bridge  Co.,  5  Dill.  102,  Fed.  Cas.  9802,  fact  that 
four  year  old  child  strayed  from  home  and,  while  playing,  fell  into 
excavation,  not  proof  of  contributory  negligence;  Knaresborough  v. 
Belcher  Silver  Mining  Co.,  3  Sawy.  446,  Fed.  Cas.  7874,  plaintiff  need 
not  allege  want  of  concurring  negligenee;  Holmes  v.  Oregon  &  Cal. 
R.  R.  Co.,  6  Sawy.  274,  5  Fed.  86,  to  the  same  point ;  Watkinds  v.  South- 
ern Pac.  R.  R.  Co.,  14  Sawy.  31,  4  L.  R.  A.  240,  38  Fed.  712,  plaintiff 
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need  not  allege  that  he  was  without  fault;  Wabash  etc.  R.  R.  Co.  v. 
Central  Trust  Co.,  23  Fed.  740,  presumptions  and  inferences  should  be 
in  favor  of  injured  party;  Osborne  v.  Detroit,  32  Fed.  44,  charge  in 
accordance  with  syllabus  rule,  proper;  Smith  v.  Havemeyer,  36  Fed. 
927,  occupants  of  defective  pier  responsible  for  damage  to  vessel,  in 
the  absence  of  proof  of  contributory  negligence;  Union  Pac.  R.  R.  Co. 
v.  Novak,  61  Fed.  590,  9  C.  C.  A.  629,  it  is  not  necessary  that  evidence 
be  direct  and  positive;  Berry  v.  Lake  Erie  etc.  R.  R.  Co.,  70  Fed.  194, 
plaintiff  need  not  aver  nor  prove  freedom  from  contributory  negligence ; 
Toledo,  P.  &  W.  R.  R.  Co.  v.  Chisholm,  83  Fed.  657,  27  C.  C.  A.  663, 
negligence  will  not  be  presumed;  Chesapeake  etc.  Ry.  Co.  v.  Steele,  84 
Fed.  98,  29  C.  C.  A,  81,  in  the  absence  of  contrary  proof,  presumption 
was  that  decedent  exercised  proper  precautions  before  crossing  track; 
Fitchburg  R.  Co.  v.  Nichols,  85  Fed.  947,  29  C.  C.  A.  500,  allegation 
in  complaint  that  plaintiff  exercised  due  care,  does  not  affect  rule; 
Mobile  &  Mont.  R.  R.  Co.  v.  Crenshaw,  65  Ala.  569,  570,  complaint  need 
not  negative  contributory  negligence;  Texas  etc.  Ry.  Co.  v.  Orr,  46 
Ark.  194,  plaintiff  need  not  aver  due  care;  Western  Union  Tel.  Co.  v. 
Eyser,  2  Colo.  154,  166,  defendant  must  show  plaintiff  at  fault  for  con- 
tributing to  injury;  Kansas  Pac.  Ry.  Co.  v.  Twombly,  3  Colo.  129, 
question  of  contributory  negligence  left  to  jury;  Platte  v.  Dqwell,  17 
Colo.  379,  30  Pac.  70,  contributory  negligence  not  presumed;  Sanders  v. 
Reister,  1  Dak.  172,  46  N.  W.  685,  defendant  must  show  that  plaintiff's 
trespass  involved  negligence  contributing  to  injury ;  Herbert  v.  Northern 
etc.  R.  R.  Co.,  3  Dak.  56,  58,  13  N.  W.  354,  355,  question  of  negligence, 
for  jury;  Mares  v.  Northern  etc.  R.  R.  Co.,  3  Dak.  344,  21  N.  W.  8, 
jury  must  find  that  want  of  care  and  caution  contributed  to  injury; 
Hopkins  v.  Utah  Northern  Ry.  Co.,  2  Idaho,  280,  13  Pac.  345,  defendant 
must  establish  contributory  negligence;  Kansas  City  etc.  R.  R.  Co.  v. 
Phillibert,  25  Elan.  586,  facts  stated  in  findings  did  not  show  contribu- 
tory negligence ;  Paducah  etc.  R.  R.  Co.  v.  Hoehl,  12  Bush,  47,  plaintiff 
need  not  allege  nor  affirmatively  prove  freedom  from  contributory  negli- 
gence; Freeh  v.  Philadelphia  etc.  R.  R.  Co.,  39  Md.  576,  where  circum- 
stances showed  injury  resulted  from  plaintiff's  negligence;  Davis  v. 
Kansas  City  etc.  Ry.  Co.,  46  Mo.  App.  189,  question  of  negligence  is  for 
jury;  Higley  v.  Gilmer,  3  Mont.  97,  plaintiff  need  not  allege  nor  prove 
freedom  from  negligence;  Lincoln  v.  Walker,  18  Neb.  247,  20  N.  W. 
114,  to  same  point;  Cox.  v.  Norfolk  etc.  R.  R.  Co.,  123  N.  C.  613,  31 
S.  E.  851,  reversing  judgment  of  nonsuit,  where  evidence  tended  to 
prove  negligence  on  part  of  defendant;  Gram  v.  Northern  etc.  R.  R. 
Co.,  1  N.  D.  260,  46  N.  W.  974,  averment  and  proof  of  absence  of  negli- 
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gence  on  plaintiff's  part,  unnecessary;  Cassidy  v.  Angell,  12  R.  I.  449, 
34  Am.  Rep.  691,  plaintiff  may  be  nonsuited  where  his  own  complaint 
shows  contributory  negligence;  Smith  v.  Chicago  etc.  Ry.  Co.,  4  S.  D. 
80,  81,  65  N.  W.  720,  in  the  absence  of  evidence,  court  must  conclude 
there  was  no  contributory  negligence;  Reddon  v.  Union  Pac.  Ry.  Co., 
5  Utah,  355,  15  Pac.  265,  nonsuit  will  not  be  granted  where  contributory 
negligence  does  appear  affirmatively  from  plaintiff's  evidence;  Balti- 
more etc.  R.  R.  Co.  v.  Whittington,  30  Gratt.  809,  averment  of  due 
care,  unnecessary ;  Norfolk  etc.  R.  R.  Co.  v.  Burge,  84  Va.  70,  4  S.  E. 
25,  defendant  must  prove  lack  of  ordinary  care  on  part  of  plaintiff; 
Southwest  Improvement  Co.  v.  Andrew,  86  Va.  272,  9  S.  E.  1016,  aver- 
ment and  proof  of  due  care,  unnecessary;  Norfolk  etc.  R.  R.  Co.  v. 
Oilman,  88  Va.  242,  13  S.  E.  476,  to  same  point;  Kimball  v.  Friend, 
95  Va.  139,  27  S.  E.  903,  presumption  that  traveler  did  his  duty  in 
approaching  crossing;  Southern  R.  R.  Co.  v.  Bryant,  95  Va.  221,  28 
S.  E.  185,  to  same  point;  Northern  Pac.  R.  R.  Co.  v.  O'Brien,  1  Wash. 
607,  21  Pac.  35,  upholding  charge  in  accordance  with  syllabus  rule ;  North- 
em  Pacific  R.  R.  Co.  v.  Hess,  2  Wash.  387,  26  Pac.  867,  plaintiff  need 
not" establish  freedom  from  negligence;  Spurrier  v.  Front  St.  Cable 
Ry.  Co.,  3  Wash.  662,  29  Pac.  347,  to  same  point ;  Sheff  v.  City  of  Hunt- 
ington, 16  W.  Va.  317,  Hulehan  v.  Green  Bay  etc.  R.  R.  Co.,  68  Wis. 
.  527,  32  N.  W.  532,  and  Valin  v.  Milwaukee  etc.  R.  R.  Co.,  82  Wis.  6, 
33  Am.  St.  Rep.  20,  51  N.  W.  1086,  question  of  contributory  negligence 
for  jury,  proof  must  be  clear  and  decisive;  Baltimore  etc.  R.  R.  Co.  v. 
Griffith,  15&  U.  S.  610,  40  L.  Ed.  278,  16  Sup.  Ct.  108,  McKeever  v. 
Market  St.  R.  R.  Co.,  59  Cal.  300,  Kansas  Pac.  Ry.  Co.  v.  Pointer,  14 
Kan.  51,  Owens  v.  Richmond  etc.  R.  R.  Co.,  88  N.  C.  506,  510,  Shen- 
andoah Valley  R.  R.  Co.  v.  Moose,  83  Va.  831,  3  S.  E.  798,  Gerity  v. 
Haley,  29  W.  Va.  103,  11  S.  E.  903,  Eastburn  v.  Norfolk  &  W.  R.  R. 
Co.,  34  W.  Va.  694,  12  S.  E.  823,  and  dissenting  opinion  in  Myers  v. 
Chicago  etc.  Ry.,  95  Fed.  412,  37  C.  C.  A.  137,  all  arguendo. 

Distinguished  in  Parrott  v.  New  Orleans  etc.  R.  R.  Co.,  62  Fed.  563, 
holding  complaint  showing  plaintiff  guilty  of  negligence  is  bad. 

Burden  of  proof  as  to  contributory  negligence.    Notes,  39  Am.  Rep. 
511;  10  Ann.  Oaa.  5;  83  L.  R.  A.  (N.  S.)  1158. 

Burden  of  proof  in  cases  of  negligence.    Note,  75  Am.  Dec.  384. 

When  the  exercise  of  care  will  be  presumed.    Note,  116  Am.  St. 
Rep.  116,  121,  126. 

* 

Less  discretion  is  required  of  an  infant  than  an  adult,  according  to 
maturity  and  capacity  of  child. 

Approved  in  Baltimore  &  Potomac  R.  R.  Co.  v.  Cumberland,  176  U.  S. 
239,  44  L.  Ed.  451,  20  Sup.  Ct.  382,  holding  evidence  insufficient  to  find 
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boy  guilty  of  contributory  negligence  crossing  track  at  convenient  places 
without  taking  precautions  demanded  of  adult;  Northern  Pac.  Ry. 
Co.  v.  Heaton,  191  Fed.  26,  111  C.  C.  A.  548,  holding  fact  that  boy  under 
twelve  failed  to  see  approaching  train  by  which  he  was  injured;  does 
not  establish  contributory  negligence  as  matter  of  law;  Garrison  v.  St. 
Louis  etc  Ry.  Co.,  92  Ark.  443,  123  S.  W.  660,  holding  failure  of  boy 
of  sixteen  and  of  inferior  intelligence  to  look  and  listen  at  railroad 
crossing  is  not  proof  of  contributory  negligence;  Denver  City  Tramway 
Co.  v.  Nicholas,  35  Colo.  471,  84  Pac.  816,  holding  whether  child  was  to 
be  held  to  strict  rule  of  contributory  negligenee  was  for  jury;  Barstow 
v.  Capital  Traction  Co.,  29  App.  D.  C.  374,  377,  whether  nine  year  old 
boy  was  guilty  of  contributory  negligence  held  to  be  question  for  jury; 
District  of  Columbia  v.  Boswell,  6  App.  D.  C.  420,  instruction  following 
rule  approved  in  case  of  five  year  old  child;  Baltimore  etc.  R.  R.  Co. 
v.  Cumberland,  12  App.  D.  C.  607,  holding  child  is  not  held  to  same 
degree  of  care  and  prudence  as  required  of  adult,  but  caution  required 
of  him  is  according  to  his  maturity  and  experience ;  Reiners  v.  Washing- 
ton etc.  R.  R.  Co.,  9  App.  D.  C.  25,  holding  where  child  of  three  years 
was  struck  by  car  while  gripman  was  looking  to  one  side,  question  was 
for  jury;  Baltimore  etc.  R.  Co.  v.  Webster,  6  App.  D.  C.  199,  holding 
it  was  for  jury  to  determine  whether  child  exercised  such  care  as  was 
to  be  expected  from  person  of  its  age  and  capacity ;  Metropolitan  R.  R. 
Co.  v.  Falvey,  5  App.  D.  C.  182,  holding  whether  structure  of  car  from 
which  infant  fell  was  safe  for  transportation  of  infant,  is  for  jury;  Citi- 
zens' St.  R.  R.  Co.  v.  Hamer,  29  Ind.  App.  434,  62  N.  E.  661,  63  N.  E.  778, 
holding  in  street-car  accident  question  whether  child  of  tender  years  exer- 
cised due  care  in  given  case  one  for  jury;  Long  v.  Ottumwa  Ry.  etc.  Co., 
162  Iowa,  21, 142  N.  W.  1012,  holding  question  whether  boy  of  nine  years 
was  guilty  of  contributory  negligence  was  for  jury;  Bess  v.  Atchison, 
Y.  etc.  Ry.  Co.,  62  Kan.  302,  62  Pac.  997,  holding  court  properly  took 
case  from  jury  where  child  had  capacity  fqr  self-protection,  culpably 
negligent  in  face  of  danger;  Rainis  v.  Southern  Ry.  Co.,  169  N.  C.  192, 
85  S.  E.  296,  holding  where  youthful  employee  flagged '  train,  unless 
negligent  and  such  negligence  was  proximate  cause  of  injury,  recovery 
can  be  had ;  Alexander  v.  City  of  Statesville,  165  N.  C.  535,  536,  81  S.  E. 
766,  767,  holding  where  child  of  seven  years  fell  from  culvert,  question 
of  his  negligence  was  for  jury ;  Greer  v.  Damascus  Lumber  Co.,  161  N.  C. 
148,  76  S.  E.  727,  holding  where  child  is  killed  while  riding  on  tail- 
board of  engine  with  knowledge  of  engineer,  question  is  for  jury;  Mund- 
henke  v.  Oregon  City  Mfg.  Co.,  47  Or.  133,  1  L.  R.  A.  (N.  S.)  278,  81 
Pac.  979,  question  whether  servant  of  immature  years  assumed  risk  of 
exposed  gearing  and  slippery  floor  is  for  jury ;  Dubiver  v.  City  Ry.  Co., 
44  Or.  236,  74  Pac.  918,  applying  rule  where  child  of  fifteen  years  in- 
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jured  by  collision  between  street-car  and  wagon  which  he  was  driving; 
Miles  v.  Receivers,  4  Hughes,  179,  Fed.  Cas.  9544,  holding,  under  facts, 
lame  boy,  eight  years  of  age,  guilty  of  contributory  negligence;  Crane 
Elevator  Co.  v.  Lippert,  63  Fed.  948,  11  C.  C.  A.  521,  finding  of  jury 
that  youth  was  innocent  of  contributory  negligence,  binding  on  appellate 
court;  Illinois  Cent.  R.  Co.  v.  Jones,  95  Fed.  380,  381,  383,  385,  389, 
37  C.  C.  A.  106,  question  as  to  whether  boy  of  ten  was  guilty  of  con- 
tributory negligence,  was  for  the  jury;  Government  Street  R.  R.  Co. 
v.  Harilon,  53  Ala.  80,  child  of  tender  years  presumed  to  be  incapable 
of  exercising  discretion,  and  contributory  negligence  no  defense;  Little 
Rock  etc.  Ry.  Co.  v.  Barker,  33  Ark.  372,  instruction  in  accordance  with 
syllabus  rule,  proper;  Pueblo  Electric  St.  Ry.  Co.  v.  Sherman,  25  Colo. 
119,  71  Am.  St.  Rep.  117,  53  Pac.  323,  whether  infant  should  be  held 
responsible  for  his  contributory  negligence,  a  question  for  jury ;  Western 
etc.  R.  R.  Co.  v.  Toung,  81  Ga.  416,  12  Am.  St.  Rep.  325,  7  S.  £.  914, 
age  and  capacity  must  both  be  taken  into  consideration;  Chicago  etc. 
R.  R.  Co.  v.  Murray,  71  111.  607,  to  the  same  point;  St.  Louis  etc.  Ry. 
v.  Valirius,  56  Ind.  520,  railroad  company  liable  for  injury  to  youthful 
employee,  caused  by  defective  cars;  McMillan  v.  Burlington  &  M.  R.  R. 
Co.,  46  Iowa,  233,  instruction  in  accordance  with  syllabus  rule,  wrong- 
fully refused ;  Merryman  v.  Chicago  etc.  Ry.  Co.,  85  Iowa,  638,  52  N.  W. 
546,  boy  of  thirteen,  crushed  by  turntable,  guilty  of  contributory  neg- 
ligence; Kansas  Pac.  Ry.  Co.  v.  Whipple,  39  Kan.  540, 18  Pac.  735,  rail- 
way company  liable,  where  boy  of  nine  was  injured  while  wrongfully 
walking  on  track;  Westerfield  v.  Levis,  43  La.  Ann.  69,  9  South.  55, 
child  of  five  years  and  seven  months  prima  facie  incapable  of  contribu- 
tory negligence;  Elkins  v.  Boston  etc.  R.  R.  Co.,  115  Mass.  200,  age  of 
plaintiff,  competent  evidence;  Wright  v.  Detroit  etc.  Ry.  Co.,  77  Mich. 
127,  43  N.  W.  766,  charge  failing  to  state  syllabus  rule,  erroneously 
defective;  Twist  v.  Winona  etc.  R.  R.  Co.,  39  Minn.  169, 12  Am.  St  Rep. 
629,  39  N.  W.  405,  boy  of  t^n  and  one-half  years,  injured  while  playing 
on  turntable,  guilty  of  contributory  negligence;  Mackey  v.  Vicksburg, 
64  Miss.  783,  2  South.  180,  no  legal  inference  that  infant  of  six  was 
guilty  of  negligence;  Westbrook  v.  Mobile  etc.  R.  R.  Co.,  66  Miss.  568, 
14  Am.  St.  Rep.  589,  6  South.  322,  child  of  tender  years,  prima  facie 
exempt  from  responsibilty;  Ridenhour  v.  Kansas  City  Cable  Ry.  Co., 
102  Mo.  287,  14  S.  W.  762,  boy  responsible  for  failure  to  exercise  rea- 
sonable care  and  diligence  as  characterized  average  boy  of  his  age; 
Donoho  v.  Vulcan  Iron  Works,  7  Mo.  App.  450,  child  playing  in  street 
may  recover  for  injury  caused  by  street's  unsafe  condition;  Stone 
v.  Dry  Dock  etc.  R.  R.  Co.,  115  N.  Y.  109,  21  N.  E.  713,  suit  should  not 
have  been  dismissed,  but  question  of  infant's  negligence  submitted  to 
jury ;  Bottoms  v.  Seaboard  &  R.  R.  Co.,  114  N.  C.  712,  41  Am  St  Rep. 
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806,  26  I*  R.  A.  792,  19  S.  E.  732,  negligence  of  infant,  twenty-two 
months  old,  will  not  relieve  railroad  from  liability  for  injuries;  Lake 
Erie  &  W.  R.  R.  Co.  v.  Mackey,  53  Ohio  St.  384,  53  Am.  St.  Rep.  645, 
29  L.  R.  A.  760,  41  N  E.  981,  child  nine  years  old,  exercising  degree 
of  care  to  be  expected  from  one  of  his  years  and  intelligence,  not  guilty 
of  negligence;  Wallace  v.  Suburban  Ry.  Co.,  26  Or.  180,  25  L.  R.  A. 
667,  37  Pac.  478,  degree  of  care  required  of  child,  a  matter  for  jury; 
Young  v.  Clark,  16  Utah,  51,  £0  Pac.  834,  to  the  same  point ;  Reed 
▼.  Madison,  83  Wis.  176,  17  L.  R,  A.  736,  53  N.  W.  548,  child  injured 
by  defective  sidewalk,  not  held  to  same  degree  of  care  as  adult;  Sioux 
City  etc.  R.  R.  Co.  v.  Stout,  17  Wall.  660,  21  L.  Ed.  748;  Thurber 
v.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  335,  and  Murray  v.  Richmond  R.  R. 
Co.,  93  N.  C.  95,  96,  all  arguendo. 

Distinguished  in  Baker  v.  Seaboard  Air  Line  Ry.  Co.,  150  N.  C.  565, 
17  Ann.  Oas.  351,  29  L.  R.  A.  (N.  S.)  846,  64  S.  E.  508,  holding  if  infant 
is  injured  by  own  act  he  cannot  recover  although  negligence  of  another 
exposed  him  to  possibility  of  injury;  Felton  v.  Aubrey,  74  Fed.  353,  20 
C.  C.  A.  436,  holding  railroad  company  owes  no  greater  duty  to  infant, 
trespassing  upon  its  tracks,  than  to  an  adult;  Western  Ry.  of  Alabama 
v.  Mutch,  97  Ala.  198,  38  Am.  St.  Rep.  183,  21  L.  R.  A.  318,  11  South. 
896,  railroad  company  not  responsible  for  death  of  trespassing  infant, 
killed  while  attempting  to  board  train;  McLaughlin  v.  New  Orleans  etc. 
R.  R.  Co.,  48  La.  Ann.  26,  18  South.  703,  boy  of  eleven,  crossing  track 
after  warning,  guilty  of  contributory  negligence;  Manly  v.  Wilmington 
etc.  R.  R.  Co.,  74  N.  C.  6606,  railroad  company  not  liable  for  death  of 
child  killed  while  lying  asleep  upon  track ;  Houston  etc.  R.  R.  Co.  v.  Mil- 
ler, 51  Tex.  275,  minor,  aged  nineteen,  cannot  recover  for  damage  caused 
by  negligence  of  fellow.-employee. 

Negligence  in  dealing  with  children.    Note,  49  Am.  St.  Rep.  409. 

Negligence  of  infant.    Note,  86  Am.  Dec  587. 

Infancy  of  person  injured  as  affecting  question  of  contributory 
negligence.    Note,  55  Am.  Dec.  676. 

Contributory  negligence  of  children.    Note,  Ann.  Oas.  896. 

Instructions,  assuming  as  existing,  facts  of  which  no  proof  is  found  in 
record,  should  not  be  granted. 

Approved  in  Merchants'*  Mut.  Ins.  Co.  v.  Baring,  20  Wall.  162,  22 
L.  Ed.  252,  holding  prayer  must  be  rejected,  there  being  no  evidence 
to  support  facts  assumed;  Chambers  County  v.  Clews,  21  Wall.  324,  22 
L.  Ed.  520,  bill  of  exceptions  being  silent,  court  would  not  assume  that 
revenue  stamp  of  certain  value  was  on  bond;  New  Jersey  etc.  Ins.  Co. 
v.  Baker,  94  U.  S.  611,  24  L.  Ed.  269,  court  properly  refused  instructions 
based  upon  assumed  facts;  Maryland  Cent.  R.  R.  Co.  v.  Neubeur,  62 


15  Wall.  410-426        NOTES  ON  U.  S.  REPORTS.  950 

Md.  402,  instruction  permitting  jury  to  put  aside  evidence  and  find  upon 
presumption,  erroneous. 

Where  general  scope -and  tendency  of  charge  is  correct,  exceptions  to 
it  will  not  be  sustained,  because  detached  sentences  are  open  to  criticism. 

Approved  in  Chicago  Great  Western  Ry.  Co.  v.  McDonough,  161  Fed. 
660,  88  C.  C.  A.  517,  applying  rule  in  action  for  injuries  resulting  from 
boiler  explosion;  Kerr-Murray  Mfg.  Co.  v.  Hess,  98  Fed.  61,  38  C.  C.  A. 
647,  refusing  to  condemn  charge  because*  detached  paragraph  misleading ; 
Howgate  v.  United  States,  7  App.  D.  C.  254,  not  error  to  refuse  charge 
which  is  only  converse  or  negative  of  one  already  given;  Chicago  etc. 
Ry.  Co.  v.  Linney,  59  Fed.  49,  7  C.  C.  A.  656,  where  instruction  was 
correctly  qualified  by  further  instructions;  St.  Louis  etc.  Ry.  Co. 
v.  Needham,  69  Fed.  826,  16  C.  C.  A.  457,  to  the  same  point;  Everett 
v.  Spencer,  122  N.  C.  1011,  30  S.  E.  334,  it  is  duty  of  jury  to  construe 
whole  charge  of  court. 

15  Wall.  410-426,  21  I*  Ed.  198,  TIFFANY  v.  LUCAS. 

Sale  by  insolvent,  made  within  six  months  of  subsequent  bankruptcy, 
is  not  necessarily  void,  under  thirty-fifth  section  of  Bankrupt  Act.  Fraudu- 
lent design  of  bankrupt,  and  knowledge  of  it  on  part  of  vendee,  must  con- 
cur to  bring  sale  within  prohibition  of  the  law. 

Approved  in  In  re  Freeman  Cotting  Coat  Co.,  212  Fed.  550,  holding 
transfer  made  to  creditor  with  consent  of  committee  of  creditors  of 
alleged  bankrupt,  estops  from  claiming  transfer  was  made  with  intent 
to  prefer;  In  re  Sanderlin,  109  Fed.  860,  to  effect,  mortgage  within  four 
months  of  adjudication  valid  only  when  for  present  cash  consideration; 
In  re  Ratlin?,  107  Fed.  82,  holding  payment  made  in  regular  course  of 
business  by  debtor  unaware  of  insolvency  not  a  preference;  Booth  v. 
Atlanta  Clearing  House  Assn.,  132  Ga.  104,  63  S.  E.  908,  holding  trans- 
actions between  clearing-house  and  bank  was  in  nature  of  loan  and  not 
prohibited  preference;  Shuetz  v.  Walter  Boyt  Saddlery  Co.,  166  Iowa, 
528,  147  N.  W.  899,  evidence  held  to  show  reasonable  ground  for  belief 
that  preference  was  intended ;  Empire  State  Trust  Co.  v.  Fisher  Co.,  67 
N.  J.  Eq.  100, 57  Atl.  507,  holding  company  executing  mortgage  to  creditor 
was  not  insolvent  at  time  of  its  execution,  though  it  was  adjudged  bank- 
rupt one  month  afterward ;  Wager  v.  Hall,  16  Wall.  601,  21  L.  Ed.  506, 
where  circumstances  showed  creditor  had  knowledge  of  vendor's  insol- 
vency, sale  was  void;  Casey  v.  La  Societe  de  Credit  Mobilier,  2  Woods, 
82,  Fed.  Cas.  2496,  pledge  of  notes  in  substitution  of  notes  already 
pledged  by  bank  to  secure  loan  to  itself,  not  void ;  Love  v.  Love,  15  Fed. 
Cas.  998,  execution  lien  unaffected  by  subsequent  bankruptcy  proceed- 
ings ;  In  re  Union  Pac.  R.  R.  Co.,  24  Fed.  Cas.  627,  not  an  act  of  bank- 
ruptcy for  corporation  to  convey  property  in  trust  to  secure  bonds, 
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issued  for  purpose  of  securing  unsecured  debts;  Judson  v.  Courier  Co., 
8  Fed.  425,  transfer  to  preferred  creditor,  not  void  where  other  creditors 
joined  in  arrangement;  Armstong  v.  Chemical  Nat.  Bank,  41  Fed.  239, 
6LB.  A  229,  creditor  may  retain  property  transferred  to  secure  loan ; 
In  re  Nathan,  92  Fed.  592,  mortgage  given  to  secure  creditor,  having 
knowledge  of  debtor's  insolvency,  void;  In  re  Cobb,  96  Fed.  825,  uphold- 
ing insolvent's  pledge  of  collateral  to  bank;  Stone  v.  Jenison,  HI  Mich. 
599,  604,  36  L.  R.  A.  678,  680,  70  N.  W.  151, 153,  payment  to  depositor  not 
invalid,  although  made  after  an  act  of  insolvency;  Haas  v.  O'Brien,  66 
N.  Y.  600,  assignment  for  benefit  of  creditors,  made  in  good  faith,  not 
void  per  se;  Ordway  v.  Montgomery,  10  Lea,  520,  bona  tide  sale,  by  fail- 

•  

ing  debtor,  in  part  consideration  of  creditor's  debt,  valid ;  In  re  Pierson, 
19  Fed.  Cas.  668,  and  Singer  v.  Sloan,  22  Fed.  Cas.  203,  both  arguendo. 
.  Distinguished  in  In  re  Pease,  129  Fed.  451,  452,  where  trust  company 
through  its  attorney,  who  also  represented  some  creditors  of  bankrupt, 
made  loan  with  which  he  paid  some  creditors,  including  clients  of  attor- 
ney, in  full,  and  loan  was  secured  by  chattel  mortgage  on  stock  under 
which  lender  sold  it  mortgage  was  void  as  preference;  Alderdice  v.  State 
Bank,  1  Hughes,  56,  Fed.  Cas.  154,  and  Harrison  v.  McLaren,  11  Fed. 
Cas.  657,  shipment  after  insolvency,  to  creditor  making  advances  at  time, 
not  a  preference. 

Validity  of  transfer  to  secure  pre-existing  debt  within  four  months 
of  bankruptcy,  in  absence  of  fraudulent  intent  or  reasonable  cause 
to  believe  it  a  preference.    Note,  15  L.  R.  A.  (N.  S.)  S7S. 

Miscellaneous.  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
6072. 

15  Wall.  427-429,  21  L.  Ed.  177,  GRAHAM  v.  NORTON. 

Neither  District  nor  Circuit  Courts  have  jurisdiction  to  issue  mandamus 
to  State  officer,  except  for  enforcement  of  their  judgments. 

Approved  in  In  re  Blake,  175  U.  S.  118,  44  L.  Ed.  96,  20  Sup.  Ct.  43, 
holding  writ  of  error  and  not  mandamus  proper  remedy  to  correct  State 
court's  action  failing  to  give  full  effect  to  mandate;  Burnham  v.  Fields, 
157  Fed.  248,  refusing  mandamus  to  compel  county  clerk  to  keep  office 
open  during  holidays  appointed  by  Governor;  Whitaker  &  Ray  Co.  v.  Rob- 
erts, 155  Fed.  886,  bill  in  equity  will  not  lie  to  compel  county  commis- 
sioners to  allow  claim;  United  States  v.  Norfolk  etc.  Ry.  Co.,  138  Fed. 
851,  denying  mandamus  at  suit  of  shipper  to  compel  interstate  railroad 
to  make  equitable  distribution  of  cars  as  per>contract ;  County  of  Greene 
v.  Daniel,  102  U.  S.  195,  26  L.  Ed.  101,  holding  judgment  necessary  to 
support  mandamus  against  court  of  county  commissioners;  Davenport 
v.  County  of  Dodge,  105  U.  S.  243,  26  L.  Ed.  1021,  to  the  same  point ; 
Rosenbaum  v.  Bauer,  120  U.  S.  455,  80  L.  Ed.  745,  7  Sup.  Ct.  635  (affirm- 
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ing  11  Sawy.  621,  28  Fed.  224),  Circuit  Court  cannot  acquire  jurisdic- 
tion of  original  mandamus  proceeding,  against  city  officer,  by  removal 
from  State  court ;  In  re  Blake,  175  U.  S.  118,  44  I*  Ed.  96,  20  Sup.  Ct. 
42,  error,  and  not  mandamus,  held  proper  method  of  securing  modifica- 
tion of  State  court  decree;  McCauley  v.  Kellogg,  2  Woods,  18,  Fed.  Cas. 
8688,  judgment  necessary  to  support  mandamus  against  municipal  cor- 
poration ;  United  States  v.  Pearson,  24  Blatchf .  455,  32  Fed.  310,  Circuit 
Court  cannot  compel  postmaster,  by  mandamus,  to  transmit  mail  at 
lower  rate ;  Stryker  v.  Board  of  Commissioners,  77  Fed.  574,  23  C.  C.  A. 
286,  holder  of  judgment  against  county  board  not  entitled  to  mandamus 
to  compel  a  special  tax  levy  to  satisfy  same ;  In  re  Forsyth,  78  Fed.  301, 
District  Court  could  not  compel  clerk,  by  mandamus,  to  deliver  surplus 
from  sale  to  receiver;  State  v.  Lake  Erie  etc.  R.  Co.,  85  Fed.  3,  refus- 
ing mandamus  to  compel  railroad  to  reconstruct  crossings  in  accord- 
ance  with  statute ;  dissenting  opinion  in  Kuechler  v.  Wright,  40  Tex.  660, 
Fuller  v.  Aylesworth,  75  Fed.  699,  21  C.  C.  A.  505,  Waite  v.  Santa 
Cruz,  89  Fed.  623,  624,  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  4,  and  Her- 
ring v.  Modesto  Irr.  Dist.,  95  Fed.  710,  all  arguendo. 

Distinguished  in  State  v.  Philips,  97  Mo.  346,  3  L.  R.  A.  481,  10  S.  W. 
861,  holding  Missouri  courts  not  so  restricted. 

15  Wall.  429-489,  21  L.  Ed.  200,  CITY  OF  RICHMOND  y.  SMITH. 

Issues  of  fact  in  civil  causes  in  Circuit  Courts  may,  if  parties  so  agree, 
be  tried  and  determined  by  court  without  intervention  of  jury,  and  findings 
have  same  effect  as  verdict  of  jury. 

Approved  in  Swift  &  Co.  v.  Jones,  145  Fed.  494,  76  C.  C.  A.  253,  Cir- 
cuit Court,  in  action  at  law,  cannot  even  by  consent  of  parties  order  trial 
before  special  master  authorized  to  hear  and  pass  on  issues  of  fact  and 
report  findings  to  court. 

Where  trial  of  facts  is  by  court,  and  finding  general,  nothing  is  open 
to  review  but  rulings,  or  perhaps  instructions  of  court  as  presented  by  bill 
of  exceptions. 

Approved  in  Mercantile  Mut.  Insur.  Co.  v.  Folsom,  18  Wall.  252, 
21  L.  Ed.  834,  and  Romero  v.  Desmarais,  4  N.  M.  368,  5  N.  M.  146,  20 
Pac.  788,  both  following  rule. 

In  suit  by  citizen  against  municipality,  to  recover  for  property  de- 
stroyed by  city  as  war  measure,  and  under  pledge  to  pay  compensation,  it 
is  no  defense  that  the  goods  would  in  any  event  have  been  destroyed  by 
subsequent  conflagration. 

Approved  in  McLaughlin  v.  Green,  50  Miss.  464,  holding  military  offi- 
cer liable  for  liquors  he  had  destroyed  to  prevent  them  from  falling 
into  hands  of  soldiers,  who  might  have  become  intoxicated  and  destroyed 
other  property. 
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Interpretation  of  State  statute  by  highest  State  court  is  rule  of  deci- 
sion in  Federal  courts. 

Approved  in  Coltrane  v.  Baltimore  etc.  Assn.,  110  Fed.  315,  holding 
under  Maryland  decisions,  borrowing  stockholder  upon  winding-up  of 
association  not  liable  to  contribute  to  loss;  Hall  v.  De  Cuir,  95  U.  S. 
500,  24  L.  Ed.  552,  New  Hampshire  v.  Grand  Trunk  Ry.  Co.,  3  Fed.  889, 
Fidelity  Ins.  etc.  Co.  *.  Shenandoah  Iron  Co.,  42  Fed.  376,  and  Hill  v. 
Boston,  122  Mass.  380,  23  Am.  Rep.  366,  all  following  rule. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  442. 

Act  of  government  of  city  of  Richmond  during  Civil  War,  in  ordering 
destruction  of  liquors  and  pledging  city's  credit  to  pay  for  them,  was  a 
valid  act  and  binding  on  city. 

Approved  in  Hendry  v.  Cline,  29  Ark.  417,  and  Howell  v.  Hogins, 
37  Ark.  113,  both  holding  judicial  proceedings  of  Confederate  courts 
entitled  to  full  faith. 

Denied  in  Wallace  v.  Richmond,  94  Va.  213,  217,  36  L.  R.  A.  558,  559, 
26  S.  E.  587,  588. 

Miscellaneous.  Miscited  in  Torlina  v.  Trorlicht,  5  N.  M.  160,  21  Pae. 
72. 

15  Wall.  439-149,  21  I*  Ed.  224,  HANAUER  v.  WOODRUFF. 

Bonds  Issued  by  authority  of  convention  which  attempted  to  carry 
State  of  Arkansas  out  of  Union,  do  not  constitute  good  consideration  for 
a  promissory  note. 

Approved  in  dissenting  opinion  in  Monahan  v.  Monahan,  77  Vt.  151 
70  L.  R.  A.  935,  59  Atl.  174,  majority  holding  complaint  seeking  to  im- 
press securities  with  trust  and  alleging  that  they  were  taken  in  defend- 
ant's name  without  his  knowledge  cannot  be  denied  relief  because  securi- 
ties put  in  defendant's  name  to  avoid  taxation ;  Sprott  v.  United  States, 
20  Wall  464,  22  L.  Ed.  372,  holding  purchaser  of  cotton  from  Confeder- 
ate government,  who  knew  money  paid  went  to  support  Rebellion,  can- 
not recover  in  Court  of  Claims  for  cotton  captured  and  sold  under 
captured  and  abandoned  act;  Dewing  v.  Perdicaries,  96  U.  S.  195,  24 
L.  Ed.  655,  as  authority  for  rule  that  all  acts  done  in  aid  of  Rebellion 
were  illegal  and  void ;  Branch  v.  Haas,  4  Woods,  589,  591, 16  Fed.  55,  56, 
holding  contract  made  since  war,  for  sale  of  Confederate  bonds,  is  based 
on  illegal  consideration,  and  is  void ;  Moody  v.  Bibb,  50  Ala.  249,  Bailey 
v.  Fitzgerald,  56  Miss.  590,  591,  and  Newman  v.  Reed,  50  Ala.  302,  303, 
all  holding  guardian  liable  for  converting  his  ward's  funds  into  Con- 
federate treasury  notes;  Ware  v.  Jones,  61  Ala.  294,  holding  contract 
made  during  war,  for  sale  of  property  which  vendor  knew  was  to  be 
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usecT  in  aid  of  Rebellion,  is  unenforceable ;  Tucker  v.  Horner,  28  Ark. 
336,  Slifer  v.  Howell,  9  W.  Va.  398,  399,  400,  401,  and  Converse  v.  Evins, 
5  S.  C.  54,  all  following  rule;  Read  v.  Smith,  60  Tex.  382,  holding 
contract  of  county  officer  to  do  an  illegal  act,  is  void;  Confederate  Note 
Case,  19  Wall.  556,  22  L.  Ed.  199,  where  it  was  held  that  in  case  of  suit 
being  brought  on  contracts  payable  in  dollars,  entered  into  in  Southern 
States  during  Civil  War,  parol  evidence  was  admissible  to  explain  mean- 
ing of  word  "dollars/1  as  used  in  such  contracts;  Jefferson  v.  Burhans, 
85  Fed.  953,  29  C.  C.  A.  481,  as  to  manner  of  pleading  where  party 
wishes  to  take  advantage  of  fact  that  contract  is  illegal ;  Keith  v.  Clarke, 
4  Lea,  730,  discussing  validity  of  notes  issued  by  Bank  of  Tennessee 
during  Civil  War;  Dugger  v.  Bocock,  104  U.  S.  602,  26  L.  Ed.  848, 
arguendo. 

Distinguished  in  dissenting  opinion  in  Sprott  v.  United  States,  20 
Wall.  466,  22  L.  Ed.  378,  majority  holding  purchaser  of  cotton  from 
Confederate  government,  who  knew  money  went  to  support  Rebellion, 
cannot  recover  in  Court  of  Claims  for  cotton  captured  and  sold  under 
captured  and  abandoned  property  act;  Wilmington  etc.  R.  R.  v.  King, 
91  U.  S.  4,  23  L.  Ed.  186,  holding  contracts  made  during  war,  in  Con- 
federate States,  payable  in  Confederate  currency,  are  not  invalid  be- 
tween parties  thereto  if  not  designed  to  aid  insurrectionary  government ; 
Baldy  v.  Hunter,  171  U.  S.  398,  43  L.  Ed.  212,  18  Sup.  Ct.  893,  where 
investment  by  guardian  of  his  ward's  funds,  consisting  of  Confederate 
currency,  in  bonds  of  Confederate  States,  was  held  a  valid  transaction; 
Berry  v.  Bellows,  30  Ark.  211,  holding  payment  of  debt  in  Confederate 
currency,  made  and  accepted  in  good  faith,  at  time  and  place  when  it 
was  current,  discharged  debt;  Wallace  v.  Lark,  12  S.  C.  579, 12  Am.  Rep. 
517,  answer  alleging  note  complained  on  was  given  as  purchase  money 
for  horse,  to  be  used  in  Confederate  service,  held  not  good  defense; 
Sayles  v.  Mullen,  1  Posey,  394,  395,  396,  enforcing  contract  payable  in 
Confederate  bonds. 

Miscellaneous.  Miscited  in  Sturm  v.  Boker,  150  U.  S.  334,  37  L.  Ed. 
1102,  14  Sup.  Ct.  106. 

15  Wall.  450-453,  21  L.  Ed.  203,  FLANDERS  V.  TWEED. 

Jury  cannot  allow  counsel  fees  as  damages,  in  suit  against  treasury 
agent  fop  illegal  seizure  of  property. 

Approved  in  Doddridge  County  Oil  etc.  Co.  v.  Smith,  173  Fed.  389, 
holding  in  decree  allowing  plaintiff  his  "direct  damages  and  costs"  he 
is  not  entitled  to  amount  paid  for  counsel  fees  beyond  docket  fee;  Don- 
ovan v.  Johnson,  13  App.  D.  C.  359,  holding  unless  provided  for  in  con- 
tract, counsel  fees  incurred  in  defending  suits  to  enforce  mechanics' 
liens  canont  be  recovered  in  suit  on  contractor's  bond;  United  Power 
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Co.  ▼.  Matheny,  81  Ohio  St.  212,  28  L.  R.  A.  <N.  S.)  761,  90  N.  E.  156, 
holding  court  erred  in  instructing  jury  they  could  allow  plaintiff  counsel 
fees;  Perlus  v.  Silver,  71  Wash.  342,  128  Pac.  663,  holding  successful 
litigant's  statutory  right  to  costs  must  be  enforced  in  original  action, 
and  they  are  not  recoverable  in  subsequent  suit;  dissenting  opinion  in 
L.  Bucki  ft  Son  Lumber  Co.  v.  Fidelity  etc.  Co.,  109  Fed.  405,  48  C.  C.  A. 
436,  majority  following  State  decisions  and  allowing  recovery  of  counsel 
fees  in  suit  to  dissolve  attachment;  The  Alice,  12  Fed.  502,  following 
rule ;  Indianapolis  Journal  v.  Pugh,  6  Ind.  App.  529,  33  N.  E.  996,  disap- 
proving instruction  to  jury  relative  to  damages  in  suit  for  libel;  Dorris 
v.  Miller,  105  Iowa,  569,  75  N.  W.  483,  holding  counsel  fees  of  executor 
in  setting  aside  ancillary  administration  erroneously  granted  to  defend* 
ant  cannot  be  recovered  from  defendant;  Burruss  v.  Hines,  94  Va.  420! 
26  S.  E.  878,  arguendo. 

15  Wall.  454-459,  21  L.  Ed.  204,  TOMUNSON  ▼.  JESSUP. 

Legislature  may  surrender  State's  right  of  taxation  over  particular 
property  so  as  to  bind  its  successors. 

Approved  in  Choate  v.  Trapp,  224  U.  S.  672,  56  L.  Ed.  944,  32  Sup.  Ct. 
565,  holding  Oklahoma  has  by  its  Constitution  recognized  tax  exemption 
in  patents  of  allottee  Indians  and  cannot  abrogate  it;  dissenting  opinion 
in  State  v.  Cantwell,  142  N.  C.  616,  9  Ann.  Gas.  141,  8  L.  R.  A.  (N.  8.) 
498,  55  S.  £.  824,  majority  holding  exemption  from  jury  duty  is  not 
vested  right,  but  mere  privilege  which  may  be  revoked ;  Pacific  R.  R.  Co. 
v.  Maguire,  20  Wall.  42,  22  L.  Ed.  285,  where  Missouri  statute  exempt- 
ing property  of  railroad  company  from  taxation  under  certain  condi- 
tions was  held  to  create  a  contract;  Barnes  v.  Kornegay,  62  Fed.  674, 
holding  void  statute  providing  for  listing  of  property  for  taxation  which 
had  been  exempted  by  prior  legislature;  Fan-is  v.  Vannier,  6  Dak.  212, 
3  L  R.  A.  728,  42  N.  W.  41,  arguendo. 

Distinguished  in  Allen  v.  Trimmer,  45  Okl.  93,  144  Pac.  798,  holding 
lands  allotted  to  freedman  of  Chickasaw  Nation  by  act  of  Congress  of 
July  1, 1902,  are  subject  to  taxation  under  laws  of  Oklahoma. 

Under  South  Carolina  act  ef  1841  subsequent  corporate  charters  were 
subject  to  the  reserve  power  unless  specially  excepted. 

Approved  in  McCandless  v.  Richmond  etc.  Ry.  Co.,  38  S.  C.  112,  18 
L.  R.  A.  448,  444,  16  S.  E.  431,  432 ;  Greenwood  v.  Freight  Co.,  105  U.  S. 
21,  26  L.  Ed.  965,  as  authority  for  holding  that  whatever  right,  franchise 
or  power  in  corporation  depends  for  its  existence  upon  granting  clause 
of  charter,  is  lost  by  its  repeal;  Perkins  v.  Coffin,  84  Conn.  297,  Ann. 
Cas.  1912C,  1188,  79  Atl.  1078,  arguendo. 

Qualified  in  Hoge  v.  Richmond  etc.  R.  R.  Co.,  99  U.  S.  353,  25  L.  Ed. 
304,  discussing  right  of  consolidated  railroad  to  exemption. 
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Object  of  reservation  by  State  of  right  to  amend  or  alter  corporation 
charter  was  to  prevent  a  grant  of  corporate  rights  and  privileges  in  form 
which  would  prevent  legislative  interference  with  their  exercise. 

Approved  in  Stanislaus  Co.  v.  San  Joaquin  etc.  Co.,  192  U.  S.  211, 
48  L.  Ed.  406,  24  Sup.  Ct.  245,  holding  section  3,  Cal.  Stats.  1862,  p.  540, 
allowing  companies  to  fix  rates  subject  to  supervisorial  control,  which 
should  not  reduce  profit  below  certain  per  cent,  no  contract;  United 
States  v.  Union  Pacific  R.  R.  Co.,  160  U.  S.  50,  40  L.  Ed.  386,  16  Sup. 
Ct.  208,  in  affirming  validity  of  acts  passed  in  amendment  of  statutes 
enacted  in  aid  of  Pacific  railroads. 

Reservation  in-  corporation's  charter  of  right  to  alter,  amend  or  repeal 
same,  affects  entire  relation  between  State  and  corporation,  and  places 
under  legislative  control  all  rights  derived  by  charter  directly  from  State. 

Approved  in  Stanislaus  Co.  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S. 
211,  48  L.  Ed.  406,  24  Sup.  Ct.  245,  holding  section  3,  Cal.  Stats.  1862, 
allowing  companies  to  fix  water  rates,  preventing  supervisors  from 
reducing  same  below  certain  profit,  created  no  contract ;  Wisconsin  &  M. 
Ry.  Co.  v.  Powers,  191  U.  S.  386,  387,  48  L.  Ed.  229,  24  Sup.  Ct.  107, 
holding  State  law  exempting  railroad  from  tax  for  ten  years  unless 
gross  receipts  exceed  certain  sum  capable  of  statutory  alteration;  Union 
Pac.  Ry.  Co.  v.  Mason  City  etc.  Ry.  Co.,  128  Fed.  239,  64  C.  C.  A.  348, 
holding  charter  reservation  of  amendment  power  includes  power  to 
require  railroad  to  share  use  of  bridge  and  terminal  facilities  with  other 
roads;  Newburyport  Water  Co.  v.  Newburyport,  103  Fed.  587,  holding 
grant  of  competing  franchise  not  constituting  taking,  State  reserving 
right  to  repeal,  alter,  or  amend  charters  granted  by  legislature;  Ozan 
Lumber  Qp.  v.  Biddie,  87  Ark.  592, 113  S.  W.  798,  unholding  statute  mak- 
ing all  corporations  liable  for  injuries  to  its  employees ;  Wilmington  City 
Ry.  Co.  v.  Wilmington  etc.  Ry.  Co.,  8  Del.  Ch.  492,  498,  46  Atl.  15,  17, 
holding  under  Constitution  of  Delaware  legislature  had  reserved  power  of 
revocation  which  necessarily  became  part  of  corporation  charter,  and 
legislature  might  exert  it  at  any  time;  Supreme  Council  v.  Logsdon, 
183  Ind.  191,  194,  108  N.  E.  590,  591,  holding  where  special  charter 
reserved  to  legislature  right  to  amend  it,  and  association  accepted  it, 
legislature  could  adopt  statutes  amending  association's  by-laws;  Prewitt 
v.  Security  etc.  Ins.  Co.,  119  Ky.  328,  83  S.  W:  613,  upholding  Ky. 
Stats.  1903,  §  631,  providing  for  revocation  of  authority  of  foreign 
insurance  company  to  do  business  in  State  if  it  removes  suit  to  Federal 
court;  State  v.  Bohemier,  96  Me.  259,  52  Atl.  644,  holding  charter  of 
Maine  Eclectic  Medical  Society  not  exempting  members  from  operation 
of  act  1895  compelling  all  persons  practicing  medicine  to  register; 
State  v.  Vandiver,  222  Mo.  233,  121  S.  W.  52,  holding  statutes  pro- 
viding for  control  of  corporations  within  State  are  mere  police  regu- 
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lations,  which  may  be  amended  or  repealed  by  legislature;  Lincoln  St. 
Ry.  Co.  v.  Lincoln,  61  Neb.  132,  84  N.  W.  809,  requiring  street  railway 
to  pave  part  of  street  occupied  by  tracks;  reasonable  exercise  of  power 
to  amend;  Shiloh  Turnpike  Co.  v.  Bates,  80  N.  J.  L.  174,  76  Atl.  449, 
upholding  law  superseding  old  law  prescribing  change  in  procedure 
against  turnpike  company  for  failure  to  maintain  its  road;  New  York 
Cent.  etc.  R.  R.  Co.  v.  Williams,  199  N.  Y.  118,  139  Am.  St.  Rep.  850, 
35  L.  R.  A.  (N..  8.)  549,  92  N.  E.  407,  upholding  statute  requiring  rail- 
roads to  pay  their  employees  wages  semi-monthly  in  cash;  People  v. 
Gass.  190  N.  Y.  328,  123  Am.  St  Rep.  549,  13  Ann.  Cas.  678,  83  N.  E. 
65,  holding  legislative  power  to  amend  corporate  charter  includes  right 
to  repeal  provision  exempting  corporation  from  taxation;  Noble  State 
Bank  v.  Haskell,  22  Okl.  65,  97  Pac.  598,  upholding  act  "creating  State 
banking  board  establishing  depositors1  guaranty  fund";  Lawrence  v. 
Rutland  R.  Co.,  80  Vt.  380,  387,  13  Ann.  Cas.  475,  1*  L.  R.  A.  (N.  8.) 
360,  67  Atl.  1093,  1096,  upholding  act  requiring  certain  corporations, 
whose  charters  provide  that  they  are  subject  to  amendment,  to  pay 
employees  each  week  and  in  lawful  money;  Milwaukee  Electric  Ry. 
etc.  Co.  v.  Railroad  Commission,  153  Wis.  619,  624,  625,  Ann.  Gas.  1915A, 
911,  L.  R.  A.  1915F,  744, 142  N.  W.  499,  501,  upholding  order  of  railroad, 
commission  changing  rates  of  fare  on  street  railroads;  New  York  etc. 
Ry.  Co.  v.  Bristol,  151  U.  S.  567,  88  L.  Ed.  273,  14  Sup.  Ct.  440,  and 
Montclair  v.  New  York  etc.  Ry.  Co.,  45  N.  J.  Eq.  443,  18  Atl.  245, 
affirming  validity  of  statute  requiring  railroad  companies  to  change 
grade  crossing;  Spring  Valley  Water  Works  v.  Bartlett,  8  Sawy.  589, 
16  Fed.  642,  holding  valid  constitutional  amendment  changing  mode  of 
fixing  rates  to  be  charged  by  water  company  for  use  of  water;  United 
States  v.  Western  Union  Tel.  Co.,  50  Fed.  36,  approving  act  amending 
act  granting  franchise  to  Pacific-railroads;  Leep  v.  St.  Louis  etc.  Ry. 
Co.,  58  Ark.  432,  41  Am.  St.  Rep.  127,  23  L.  R.  A.  273,  25  S.  W.  83, 
and  St.  Louis  etc.  Ry.  Co.  v.  Paul,  64  Ark.  88,  62  Am.  St.  Rep.  158,  37 
L.  R.  A.  506,  40  S.  W.  706,  both  holding  statute  valid  which  prohibited 
the  withholding  of  employee's  wages;  McGowan  v.  McDonald,  111  Cal. 
67,  52  Am.  St.  Rep.  155,  43  Pac.  420,  affirming  validity  of  statute 
changing  stockholder's  liability;  Macon  etc.  Ry.  Co.  v.  Gibson,  85  Ga. 
15,  21  Am.  St.  Rep.  139,  11  S.  E.  443,  where  statute  changing  route 
railroad  company  is  to  follow  in  construction  of  its  road  was  held  valid ; 
Cumberland  etc.  Ry.  Co.  v.  Barren  County  Court,  10  Bush,  610,  in 
holding  valid  act  amending  corporation's  charter  whereby  new  and  addi- 
tional conditions  were  imposed  on  its  right  to  accept  county  bonds 
issued  in  its  behalf;  Sprigg  v.  Western- Telegraph  Co.,  46  Md.  77,  hold- 
ing exercise  by  legislature  of  power  to  alter  or  amend  corporation's 
charter  does  not  impair  obligation  of  contract;  State  v.  Com.  of  Taxa- 
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tion,  37  N.  J.  L.  237,  and  Mayor  etc.  of  New  York  v.  Twenty-third  St. 
Ry.  Co.,  113  N.  Y.  318,  21  N.  E.  62,  both  holding  valid  statute  changing 
mode  of  taxing  railroad  corporations;  dissenting  opinion  in  Common- 
wealth v.  Farmers'  Bank  of  Kentucky,  97  Ky.  625,  31  S.  W.  1021, 
majority  holding  statute  in  question  void  as  impairing  obligation  of 
contract;  dissenting  opinion  in  Spring  Valley  Water  Works  v.  Schot- 
tler,  110  U.  S.  370,  28  L.  Ed.  182,  4  Sup.  Ct.  60,  Northern  Bank  v.  Stone, 
88  Fed.  424,  Central  Ry.  Co.  v.  State,  54  Ga.  409,  420,  Appeal  Tax  Court 
v.  Academy,  50  Md.  446,  State  Board  of  Assessors  v.  Central  R.  R.,  » 
48  N.  J.  L.  305,  4  Atl.  620,  West  Jersey  R.  Co.  v.  Camden  Ry.  Co.,  52 
N.  J.  Eq.  482,  29  Atl.  344,  People  v.  O'Brien,  111  N.  Y.  49,  7  Am.  St. 
Rep.  703,  2  L.  R.  A.  264,  18  N.  E.  703,  and  Attorney  General  v.  Chicago 
etc.  Ry.  Co.,  35  Wis.  576,  all  arguendo. 

Distinguished  in  Brooks  v.  State,  3  Boyce  (Del.),  51,  Ann.  Cas.  1915A, 
1138,  51  L.  R.  A.*(N.  8.)  1126,  79  Atl.  801,  holding  statute  authorizing 
corporation  to  give  to  its  stock,  voting  power  differing  from  that  pre- 
scribed by  Constitution,  is  void ;  State  v.  Railroad  Commission,  140  Wis. 
158,  121  N.  W.  924,  holding  State  Railroad  Commission  cannot  compel 
railroad  whose  road  is  crossed  by  another  railroad  to  pay  half  expense 
of  crossing;  Parrott's  Chinese  Case,  6  Sawy.  355,  356,  1  Fed.  488, 
holding  State,  under  its  power  to  alter  corporation's  charter,  cannot 
enact  legislation  which  conflicts  with  Federal  treaty  stipulations;  Coast 
Line  R.  Co.  v.  Savannah,  30  Fed.  650,  where  statute  requiring  street 
railway  company  to  pave  a  greater  portion  of  street  than  was  required 
by  its  charter  was  held  void;  Southern  Pac.  Co.  v.  Board  of  R.  R. 
Commrs.,  78  Fed.  254,  holding  under  reserved  power  State  cannot 
affect  rights  of  corporation  not  given  solely  by  charter;  Commonwealth 
v.  Railroad  Cos.,  95  Ky.  74,  23  S.  W.  871,  on  statutory  grounds;  Dow 
v.  Railroad  Co.,  67  N.  H.  62,  36  Atl.  542,  where  statute  authorizing 
railroad  corporations  to  lease  their  property  by  two-thirds  vote  of 
stockholders  was  held  inapplicable  to  corporations  formed  before  its 
enactment,  although  such  corporations,  were  formed  under  law  reserving 
power  in  State  to  alter  or  amend  charters. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Rep.  721,  723. 

Protection  of    corporations  from  special  and    hostile  legislation. 
Note,  62  Am.  St.  Rep.  172. 

South  Carolina  act  of  1855,  providing  exempting  from  taxation  prop- 
erty of  a  certain  railroad  company,  held  to  he  subject  to  repeal  under 
provisions  of  act  of  1841,  reserving  right  to  alter,  amend  and  repeat 

Approved  in  Sinking  Fund  Cases,  99  U.  S.  720,  758,  25  L.  Ed.  501, 
515,  and  United  States  v.  Union  Pac.  R.  R.  Co.,  160  U.  S.  37,  40  L.  Ed. 
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332,  16  Sup.  Ct.  204,  in  holding  valid  acts  of  Congress  amending  acts 
passed  in  aid  of  construction  of  Pacific  railroads;  Maine  Central  R.  R. 
Co.  v.  Maine,  96  U.  S.  511,  24  L.  Ed.  841,  Citizens'  Savings  Bank  v. 
Owensboro,  173  U.  S.  645,  43  L.  Ed.  843,  19  Sup.  Ct.  533,  Covington 
v.  Kentucky,  173  U.  S.  239,  43  L.  Ed.  679,  19  Sup.  Ct.  386,  West  Wis- 
consin Ry.  Co.  v.  Board  of  Supervisors  of  Trenipealeau,  35  Wis.  268, 
272,  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf.  467,  Fed.  Cas.  6443, 
State  v.  Maine  Central  R.  Co.,  66  Me.  505,  508,  State  v.  Northern  Central 
Ry.  Co.,  44  Md.  165,  and  Louisville  Water  Co.  v.  Clark,  143  U.  S.  12, 
36  L.  Ed.  58,  12  Sup.  Ct.  349,  all  holding  statute  revoking  an  exemption 
from  taxation  valid,  where  corporation  was  formed  under  laws  which 
gave  State  right  to  amend  charter;  Charleston  v.  Jessup,  154  U.  S.  592, 
38  L.  Ed.  1089,  14  Sup.  Ct.  1198,  follows  principal  case ;  In  re  Powell, 
5  Mo.  App.  222,  where  the  revocation  of  an  exemption  from  jury  ser- 
vice was  held  applicable  to  parties  who  had  acquired  right  prior  to 
passage  of  act;  Western  etc.  Ry.  Co.  v.  Rollins,  82  N.  C.  529,  in  affirm- 
ing power  of  legislature  to  alter  or  amend  laws  under  which  corpora- 
tions are  formed;  Doyle  v.  Continental  Insurance  Co.,  94  U.  S.  540,  24 
L.  Ed.  151,  and  Manchester  Ins.  Co.  v.  Herriott,  91  Fed.  719,  where 
court  holds  a  State  may  revoke  a  mere  license  at  pleasure;  Pearsall  v. 
Great  Northern  R.  R.  Co.,  161  U.  S.  663,  40  L.  Ed.  844,  16  Sup.  Ct.  709 
(reversing  73  Fed.  943),  as  to  when  a  license  may  be  revoked;  Rock- 
land Water  Co.  v.  Camden  etc.  Water  Co.,  80  Me.  562,  1  L.  R.  A.  394, 
15  Atl.  787. 

Distinguished  in  Omaha  Water  Co.  v.  City  of  Omaha,  147  Fed.  6,  8 
Ann.  Cas.  614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  where  city  con- 
tractor for  construction  and  operation  of  waterworks  for  term,  and  ordi- 
nance fixed  maximum  rates,  it  could  not  reduce  specified  rates;  dissent- 
ing opinion  in  Citizens'  Savings  Bank  v.  Owensboro,  173  U.  S.  658,  659, 
43  L.  Ed.  840,  19  Sup.  Ct.  572,  573  (see  opinion  of  majority,  supra) ; 
Ex  parte  Goodin,  67  Mo.  639,  holding  where  party  has  acquired  right  of 
exemption  from  jury  service,  right  cannot  be  taken  from  him;  Common- 
wealth v.  Richmond  etc.  R.  R.  Co.,.  81  Va.  366,  where  State  had  exempted 
corporation  from  taxation  and  had  not  reserved  power  to  alter  its 
charter. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  18  Ann.  Gas.  681,  683. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  71. 

Miscellaneous.  Cited  in  Ex  parte  Chamberlain,  55  Fed.  707;  Marion 
etc.  Road  Co.  v.  Sleeth,  53  Ind.  41;  Hartford  Fire  Ins.  Co.  v.  Raymond, 
70  Mich.  507,  38  N.  W.  485. 
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15  Wall.  460-470,  21  I*.  Ed.  189,  TOMLTNSOH  ▼.  BBANCH. 

Where  two  companies  are  consolidated,  presumption  is  that  each  road 
will  be  held  with  privileges  and  burdens  originally  attaching. 

Approved  in  Punxsutawney  Borough  v.  F.  N.  Phillips  Gas  etc.  Co.,  238 
Pa.  34,  85  Atl.  1007,  applying  rule  upon  consolidation  of  gas  companies ; 
County  of  Scotland  v.  Thomas,  94  U.  S.  690,  24  L.  Ed.  220  (affirming  3 
Dill.  12,  Fed.  Cas.  13,909),  where  new  company  was  held  entitled  to  privi- 
leges- conferred  on  old  one ;  Green  County  v.  Conners,  109  U.  S.  106,  27 
L.  Ed.  872,  3  Sup.  Ct.  70,  reaffirming  rule  and  discussing  difference  in 
effect  between  sale  and  consolidation ;  Tennessee  v.  Whitworth,  117  U.  S. 
147,  29  L.  Ed.  886,  6  Sup.  Ct.  652  (affirming  22  Fed.  83),  and  Daniels  v. 
St.  Louis  etc.  R.  R.  Co.,  62  Mo.  47,  following  rule;  Langhorne  v.  Rich- 
mond R.  R.  Co.,  91  Va.  374,  22  S.  E.  161,  one  injured  by  railway  before 
consolidation  may  either  sue  it  or  consolidated  company,  but  not  both; 
Ridgway  Township  v.  Griswold,  1  McCrary,  153,  Fed.  Cas.  11,819,  as 
authority  for  holding  effect  of  consolidation  of  two  railway  companies  is 
to  extinguish  both  and  form  a  new  one ;  Henderson  v.  Central  Passenger 
Ry.  Co.,  21  Fed.  364,  and  Citizens'  R.  Co.  v.  Memphis,  53  Fed.  731,  both 
holding  the  effect  of  consolidation  is  to  be  determined  from  intent  of 
legislature ;  Bloxham  v.  Florida  Central  etc.  R.  R.  Co.,  35  Fla.  728,  17 
South.  923,  and  People  v.  Louisville  etc.  R.  R.  Co.,  120  HI.  61,  10  N.  E. 
664,  where  new  corporation  was  held  to  take  property  of  old  with  its 
burdens ;  Day  v.  New  York  etc.  R.  R.  Co.,  58  N.  J.  L.  680,  34  Atl.  1082, 
holding  new  corporation  entitled  to  take  benefit  of  condemnation  pro- 
ceedings instituted  by  one  of  old  companies;  Tillman  v.  Cocke,  9  Baxt. 
457,  holding  purchaser  of  corporation  property  and  franchise  which  is 
exempt  from  taxation  acquires  benefit  of  exemption;  dissenting  opinion 
in  State  v.  Northern  Central  R.  R.  Co.,  44  Md.  177,  majority  holding 
rights  conferred  on  consolidated  company  were  new  and  independent  of 
those  of  old  companies;  State  Board  of  Assessors  v.  Morris  etc.  R.  R. 
Co.,  49  N.  J.  L.  20,  7  Atl.  829,  where  it  was  held  exemption  from  taxation 
is  not  a  privilege  which  passes  under  legislative  authorization  permit- 
ting corporation  to  transfer  its  property  and  franchises;  State  v.  Atlan- 
tic etc.  R.  R.  Co.,  60  Ga.  274,  arguendo. 

Distinguished  in  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  255,  51  I*. 
Ed.  792,  27  Sup.  Ct.  469,  street  railway  company  whose  capital  stock  has 
been  wholly  acquired  by  lessee  corporation  does  not  continue  existence 
so  as  to  perpetuate  contract  exemption  from  paving  obligations;  Jones 
v.  Missouri-Edison  Elec.  Co.,  144  Fed.  775,  776,  75  C.  C.  A.  631,  where 
holders  of  majority  of  stock  of  corporation,  against  protest  of  owners 
of  majority  of  preferred  stock,  consolidated  with  corporation  whose 
stock  was  owned  by  majority,  and  ratio  of  preferred  stock  to  assets  as 
thereby  reduced,  minority  could  attack  consolidation  for  fraud;  Harsh- 
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man  v.  Bates  County,  3  Dill.  159,  Fed.  Cas.  6148,  where  consolidation 
was  effected  by  statute;  United  States  v.  Stanford,  70  Fed.  363,  17 
C.  C.  A.  143,  holding  rule  does  not  apply  to  status  of  stock  and  stock- 
holders. 

Consolidation  of  corporations.    Note,  79  Am.  Dec.  425. 

The  effects  of  the  consolidation  of  corporations.    Note,  89  Am.  St. 
Sep.  632. 

Where  railroad  exempt  from  taxation  for  limited  period  became  con- 
solidated with  another  company  whose  property  was  perpetually  exempt, 
the  limitation  follows  property  Into  hands  of  new  company  unless  charter 
of  latter  clearly  shows  property  so  acquired  might  take  benefit  of  perpetual 
exemption. 

Approved  in  Yazoo  &  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.  19,  45  L.  Ed. 
406,  21  Sup.  Ct.  246,  holding  by  consolidation  of  two  corporations,  entire 
administration  under  control  of  consolidated  corporation,  exemption  from 
taxation  enjoyed  by  each  ceases ;  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  790, 
where  Virginia  railroad  was  consolidated  and  merged  with  another  under 
agreement  providing  that  stock  of  latter  canceled  and  stock  of  fornier 
issued  in  its  place,  agreement  was  merger  and  not  consolidation;  Adams 
▼.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  244,  245,  24  South.  205,  to  effect  that 
under  State  statute  a  new  corporation,  rather  than  mere  merger,  neces- 
sarily results  from  consolidation  of  stock;  Central  Ry.  Co.  v.  Georgia, 
92  U.  S.  676,  23  L.  Ed.  762,  Wilmington  etc.  R.  R.  Co.  v.  Alsbrook,  110 
N.  C.  165, 14  S.  £.  659,  and  Branch  v.  Charleston,  92  U.  S.  682,  23  L.  Ed. 
752,  all  following  rule ;  County  of  Scotland  v.  Thomas,  94  U.  S.  693,  24 
L.  Ed.  221  (affirming  3  Dill.  12,  Fed.  Cas.  13,909),  and  Zimmer  v.  State, 
30  Ark.  680,  both  holding  new  company  entitled  to  privileges  conferred 
on  merged  company;  Chesapeake  etc.  Ry.  Co.  v.  Virginia,  94  U.  S.  726, 
24  L.  Ed.  312,  holding  railroad  company  formed  by  consolidation  of 
existing  companies  not  entitled  to  greater  imntunity  from  taxation  than 
companies  severally  enjoyed  under  their  charters;  Tennessee  v.  Whit- 
worth,  117  U.  S.  145,  29  L.  Ed.  835,  6  Sup.  Ct.  651  (affirming  22  Fed. 
83),  holding  where  corporation  is  granted  all  rights  and  privileges  of 
another  corporation  it  is  entitled  to  exemption  from  taxation  if  such  is 
privilege  of  corporation  specified;  Africa  v.  City  of  Knoxville,  70  Fed. 
739,  holding  new  company  entitled  to  franchises  owned  by  old  company ; 
State  v.  Greene  County,  54  Mo.  552,  holding  where  several  railroads  con- 
solidated, new  company  was  entitled  to  rights  and  privileges  which  old 
companies  had  severally  enjoyed  in  portions  of  road  which  had  belonged 
to  them;  International  &  G.  R.  R.  Co.  v.  Anderson  County,  59  Tex.  667, 
where  act  granting  exemption  from  taxation  was  held  to  create  a  con- 
tract sustained  by  valuable  consideration,  and  was  irrepealable ;  Allen  v. 
vu— ei 
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Baltimore  etc.  Ry.  Co.,  114  U.  S.  316,  29  L.  Ed.  202,  5  Sup.  Ct.  927,  and 
Ex  parte  Chamberlain,  55  Fed.  707,  in  discussion  as  to  remedy  where 
taxes  are  about  to  be  illegally  collected ;  State  v.  Western  etc.  R.  R.  Co., 
66  Ga.  567,  and  State  v.  Commissioner  of  Railroad  Taxation,  37  N.  J.  L. 
243,  arguendo ;  Cheraw  etc.  Ry.  Co.  v.  Commissioners  of  Anson,  88  N.  C. 
525,  holding  on  formation  of  new  company  by  consolidation  of  old  ones, 
the  old  companies  cease  to  exist,  and  law  forming  new  corporation  con- 
trols its  corporate  functions. 

Distinguished  in  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152  U.  S.  305,  306, 
38  L.  Ed.  453,  14  Sup.  Ct.  593,  594  (affirming  99  Mo.  36,  6  L.  R.  A.  224, 
12  S.  W.  291),  where  it  was  held,  by  statute,  the  effect  of  consolidation 
was  to  form  a  new  company  which  was  not  entitled  to  the  privileges  of 
the  old  companies;  Smith  v.  Lake  Shore  etc.  Ry.  Co.,  114  Mich.  467,  72 
N.  W.  330,  where  consolidation  was  effected  under  general  statute  indi- 
cating new  company  should  constitute  a  new  corporation;  State  v.  Gar- 
routte,  67  Mo.  463,  and  People  ▼.  Commrs.  of  Taxes,  82  N.  Y.  466,  on 
statutory  grounds. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
'     or  otherwise.    Note,  7  Am.  St  Rep.  723. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  con- 
stitution.   Note,  60  L.  R.  A  38,  99,  101. 

Legislature,  when  unrestricted  by  constitutional  provisions,  has  power 
to  exempt  property  from  taxation. 

Approved  in  Pacific  R.  R.  Co.  v.  Maguire,  20  Wall.  42,  22  L.  Ed.  285, 
in  holding  such  an  exemption  when  conferred  constitutes  a  contract; 
Erie  Ry.  Co.  v.  Pennsylvania,  21  Wall.  498,  22  L.  Ed.  698,  language  mak- 
ing surrender  must  be  clear  and  unmistakable ;  Louisville  etc.  Ry.  Co.  v. 
Gaines,  2  Flipp.  628,  3  Fed.  272,  and  Oliver  v.  Railroad  Co.,  30  Ark.  130, 
following  rule. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,   19 
L.  R.  A.  77. 

South  Carolina  act  of  1843,  authorizing  consolidation  of  two  railroad 
companies,  by  its  third  section  withdrew  charter  of  new  corporation  from 
operation  of  statute  of  1841,  reserving  right  to  alter  or  amend  corporate 
charters;  the  reserve  power  was  not  reinstated  by  legislation  in  amend- 
ment of  the  charter,  subsequently  obtained  by  the  corporation. 

Approved  in  Central  Ry.  Co.  v.  Georgia,  54  Ga.  409,  and  New  Orleans 
v.  St.  Anna's  Asylum,  31  La.  Ann.  296;  McCandless  v.  Richmond  etc 
R.  R.  Co.,  38  S.  C.  Ill,  16  S.  E.  431,  discussing  effect  of  act  of  1841. 

.    Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  IS  Ann.  Gas.  683. 

Right  of  corporations  to  consolidate.    Note,  52  L.  R.  A.  869,  873. 
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In  this  case  suit  by  stockholders  to  enjoin  State  officer  from  collecting 
tax  on  corporation  property  was  sustained  without  discussion  of  the  point. 

Approved  in  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  597,  fol- 
lowing rule ;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  restraining  State 
officers  from  enforcing  unconstitutional  enactment  injuring  complainant 's 
rights;  Minneapolis  Brewing  Co.  v.  M'Gillivray,  104  Fed.  270,  entertain- 
ing jurisdiction  to  enjoin  State  officers  from  enforcing  unconstitutional 
statute,  subjecting  complainant's  property  to  seizure;  dissenting  opinion 
in  Pitcock  v.  State,  91  Ark.  548,  134  Am.  St.  Rep.  88,  121  S.  W.  751, 
majority  holding  suit  against  State  penitentiary  board  is  suit  against 
State. 

Cited  in  the  following,  in  discussion  as  to  what  constitutes  a  suit 
against  a  State  within  meaning  of  eleventh  amendment  to  Federal  Con- 
stitution :  Pennoyer  v.  M'Connaughy,  140  U.  S.  10,  35  L.  Ed.  365, 11  Sup. 
Ct.  701,  holding  suit  against  State  land  commissioners  not  a  suit  against 
State ;  Reagan  v.  Farmers  Loan  etc.  Co.,  154  U.  S.  389,  38  L.  Ed.  1020, 

14  Sup.  Ct.  1051,  where  suit  against  State  railroad  commission  was  held 
not  to  be  a  suit  against  State ;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed. 
142,  17  Sup.  Ct.  776,  where  suit  against  the  secretary  of  the  State  of 
South  Carolina  to  obtain  possession  of  certain  lands  held  by  him  in  his 
official  capacity  was  held  not  to  be  a  suit  against  State;  Mills  v.  Green, 
67  Fed.  824,  holding  suit  against  registrar  of  voters  not  a  suit  against 
State. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  615. 

Miscellaneous.  Cited  in'Wilmer  v.  Atlanta  etc.  Ry.  Co.,  2  Woods, 
455,  Fed.  Cas.  17,776. 

16  Wall.  470-471,  21  I*.  Ed.  193,  CITY  OF  CHARLESTON  ▼.  BRANCH. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Cas.  683. 

Power  of  State  legislature  to  exempt  from  taxation.    Note,  19 
L.  R.  A.  77. 

15  WaU.  471-477,  21  L.  Ed.  58,  PROUT  ▼.  ROBY. 

No  particular  phraseology  is  necessary  to  create  a  separate  estate  for 
a  feme  covert. 

Approved  in  Bedinger  v.  Wharton,  27  Gratt.  866,  and  Harsberger  v. 
Alger,  31  Gratt.  61,  both  holding  courts  will  look  to  entire  instrument 
to  ascertain  intent  of  grantor. 

Verdict  of  Jury  In  equity  proceedings  Is  not  binding  on  court. 
Approved  in-  Idaho  etc.  Land  Imp.  Co.  v.  Bradbury,  132  U.  S.  516,  33 
L.  Ed.  437,  10  Sup.  Ct.  179,  holding  court  of  equity  need  not  formally 
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set  aside  verdict  of  jury  before  entering  decree  which  does  not  conform 
to  it. 

Objections  which  might  have  been  raised  in  trial  court  cannot  be  pre- 
sented for  first  time  id  appellate  court. 

Approved  in  Mays  v.  Fritton,  20  Wall.  418,  22  L.  Ed.  390,  following 
rule. 

A  covenant  to  convey  contained  in  a  lease  passes  by  descent  to  heir- 
at-law  of  lessee. 

Approved  in  Leighton  v.  Macdaniel,  33  App.  D.  G.  485,  provision  in 
trust  deed  that  whenever  part  of  principal  shall  be  paid  there  shall  be 
pro  rata  release  of  land  held  not  to  apply  to  payments  made  after 
maturity. 

Distinguished  in  Bean  v.  Reynolds,  15  App.  D.  C.  130, 131, 132,  holding 
leasehold  interest  in  land  is  personal  property  and  goes  to  personal 
representative  of  lessee. 

Devolution   of  vendee's  interest  under  contract  for  purchase  of 
realty.    Note,  42  L.  R.  A.  (N.  S.)  450. 

Assignability  of  option  to  purchase.    Note,  43  L.  R.  A.  (N.  8.)  118, 
119. 

Under  covenant  to  convey  whenever  purchase  money  Is  paid,  convey- 
ance may  be  demanded  on  payment. 

Approved  in  Schroeder  v.  Gemeinder,  10  Nev.  362,  following  rule. 
Rights  conferred  by  a  "refusal"  or  "option."    Note,  21  L.  R.  A.  129. 

At  common  law  where  right  of  re-entry  is  claimed  on  ground  of  for- 
feiture for  nonpayment  of  rent,  there  must  be  proof  of  demand  of  precise 
sum  due,  at  convenient  time  before  sunset  upon  day  when  due,  upon  land 
at  most  notorious  place,  though  there  be  no  person  on  land  to  pay. 

Approved  in  In  re  Quaker  Drug  Co.,  204  Fed.  690,  where  lessor  took 
possession  of  cash-carrier  system  upon  bankruptcy  of  lessee,  it  was  not 
entitled  to  rent  accruing  after  bankruptcy;  American  Bonding  Co.  v. 
Pueblo  Inv.  Co.,  150  Fed.  21,  10  Ann.  Gas.  357,  fLR.A.  (N.  S.)  557r 
80  C.  C.  A.  97,  surrender  between  rent  days  releases  tenant  and  his  sure- 
ties for  rent  to  accrue  but  not  as  to  rent  due  and  accrued;  Lamson  etc. 
Store  Service  Co.  v.  Bowland,  114  Fed.  613,  52  C.  C.  A.  335,  holding  de- 
fault in  installment  of  rent,  not  justifying  resuming  possession;  formal 
demand  not  made  day  rent  due;  Henderson  v.  Carbondale  Co.,  140  U.  S. 
33,  35  L.  Ed.  336,  11  Sup.  Ct  694,  holding  such  a  rule  obtains  in  Illinois. 

Necessity  of  demand  and  payment  of  rent  in  order  to  enforce  for- 
feiture of  nonpayment.    Note,  8  Ann.  Gas.  581. 

Where  rent  is  payable.    Note,  Ann.  Gas.  1913C,  1198. 

Landlord  and  tenant — Transfer  of  reversion.    Note,  L.  R.  A.  19150, 
207,  220. 

Legal  meaning  of  "any."    Note,  Ann.  Gas.  1916E,  93. 
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15  Wall.  478-499,  21  I*.  Ed.  98,  MILLER  ▼.  STATE. 

Charter  of  private  corporation  when  accepted  becomes  a  contract 
within  meaning  of  obligation  clause  in  Federal  Constitution. 

Approved  in  American  Smelting  etc.  Co.  v.  Colorado,  204  U.  S.  115, 
9  Ann.  Cas.  978,  51  L.  Ed.  398,  27  Sup.  Ct.  198,  holding  where  foreign 
corporation  pays  fee  for  entering  State,  and  doing  business  therein,  sub- 
sequent statute  imposing  higher  annual  fees  on  it  than  on  domestic 
corporations  is  void ;  Mobile  etc.  Ry.  Co.  v.  Kennedy,  74  Ala.  570,  hold- 
ing where  charter  provided  company  should  pay  a  certain  tax  which 
should  be  in  lieu  of  all  other  taxes,  a  subsequent  act  imposing  additional 
tax  is  illegal. 

Reservation,  by  general  law,  of  right  by  State  to  alter  corporation 
charter,  becomes  part  of  contract  of  every  corporation  formed  thereunder. 
Approved  in  Central  Banking  Co.  v.  State,  54  Ga.  409,  and  New 
Orleans  v.  St.  Anna's  Asylum,  31  La.  Ann.  295,  both  holding  special 
law  granting  to  corporation  certain  franchises,  and  which  contains  no 
express  repealing  clause,  does  not  restrict  operation  of  general  law 
reserving  to  legislature  power  to  revoke  franchises ;  State  v.  Maine  Cen- 
tral R.  Co.,  66  Me.  506,  in  construing  charter  of  railroad  company ;  Web- 
ster v.  Female  Seminary,  78  Md.  207,  28  Atl.  26,  holding  constitutional 
reservation  of  power  to  amend  or  repeal  charters  is  a  condition  upon 
which  they  are  granted;  Watson  Seminary  v.  Pike  County  Court,  149 
Mo.  67,  45  L.  R.  A.  679,  50  S.  W.  882,  and  State  v.  Commrs.  of  Railroad 
Taxation,  37  N.  J.  L.  237,  holding  the  reservation  in  general  law  as  to 
future  charters  has  same  effect  as  if  inserted  in  each  charter. 

Law  altering  corporation  charter  does  not  impair  obligation  of  contract 
when  passed  under  general  power  reserved  to  amend,  alter  or  repeal 
charters. 

Approved  in  Looker  v.  Maynard  ex  rel.  Dusenbury,  179  U.  S.  52,  45 
L.  Ed.  81,  21  Sup.  Ct.  23,  upholding  statute  permitting  each  stockholder 
of  corporation  to  cumulate  votes  upon  any  one  or  more  candidates  for 
directors;  C.  H.  Venner  Co.  v.  United  States  Steel  Corp.,  116  Fed.  1013, 
holding  stockholder's  contract  as  to  relative  proportions  of  stock  not 
impaired  by  subsequent  legislative  act  authorizing  different  relations; 
Holyoke  Water  Power  Co.  v.  Lyman,  15  Wall.  522,  21  L.  Ed.  140,  Hewitt 
v.  New  York  etc.  Ry.  Co.,  12  Blatchf.  468,  Fed.  Cas.  6443,  and  Appeaf 
Tax  Court  v.  Baltimore  Academy,  50  Md.  447,  where  statute  repealing 
an  exemption  from  taxation  was  held  valid;  Leep  v.  St.  Louis  etc.  Ry. 
Co.,  58  Ark.  432,  41  Am.  St.  Rep.  127,  23  L.  R.  A.  273,  25  S.  W.  82, 
sustaining  validity  of  act  prohibiting  withholding  of  employee's  wages 
by  corporation;  Sioux  City  etc.  Ry.  Co.  v.  Sioux  City,  78  Iowa,  746,  39 
N.  W.  500,  in  affirming  validity  of  act  requiring  street  railway  companies 
to  pave  certain  portion  of  streets  outside  of  rails,  although  railway  in 
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question  has  been  built  under  an  ordinance  which  required  it  to  pave 
between  rails  only ;  State  v.  Northren  Central  Ry.  Co.,  44  Md.  165,  power 
having  beer,  reserved  to  State  by  its  Constitution  to  alter  or  amend 
corporation  charters,  clause  in  charter  granted  by  legislature  to  not 
alter  or  amend  is  without  effect;  Sprigg  v.  Western  Union  Tel.  Co.,  46 
Md.  77,  Western  etc.  Ry.  Co.  v.  Rollins,  82  N.  C.  529,  and  West  Wisconsin 
etc.  Ry.  Co.  v.  Board  of  Supervisors  of  Trempealeau  "County,  35  Wis. 
271,  affirming  validity  of  acts  altering  corporation  charters. 

Distinguished  in  State  v.  Baltimore  etc.  Ry.  Co.,  48  Md.  71,  where 
corporation  was  organized  under  laws  which  did  not  reserve  to  State 
right  to  alter  or  amend  charter. 

Where  power  Is  reserved  to  alter  charter  of  corporation  it  may  he  ex- 
ercised to  almost  any  extent  to  carry  into  effect  original  purposes  of  grant, 
or  secure  due  administration  of  corporation's  affairs;  hence  later  law  chang- 
ing personnel  of  directorate  of  railroad  to  give  a  city  its  proportionate 
representation,  la  valid. 

Approved  in  Looker  v.  Maynard  ex  rel.  Dusenbury,  179  U.  S.  53,  54, 
45  L.  Ed.  82,  21  Sup.  Ct.  23,  upholding  statute  permitting  each  stock- 
holder of  corporation  to  cumulate  votes  upon  any  one  or  more  directors; 
McKee  v.  Chautauqua  Assembly,  130  Fed.  540,  65  C.  C.  A.  8,  upholding 
act  consolidating  corporations  whose  management  has  been  in  board 
of  trustees  of  one  of  them;  Woodson  v.  State,  69  Ark.  531,  65  S.  W. 
471,  holding  act  providing  for  methods  of  weighing  and  selling  coal, 
prospective  in  operation,  not  interfering  with  vested  rights;  Union  Pac. 
Ry.  Co.  v.  Mason  City  etc.  Ry.  Co.,  128  Fed.  239,  64  C.  C.  A.  348,  holding 
charter  reservation  of  amendment  power  includes  power  to  require  rail- 
road to  share  use  of  bridge  and  terminal  facilities  for  due  compensa- 
tion; Wilmington  City  Ry.  Co.  v.  Wilmington  etc.  Ry.  Co.,  8  Del.  Ch. 
492,  496,  46  Atl.  15,  16,  holding  under  Constitution  of  Delaware  legis- 
lature had  reserved  power  of  revocation  which  became  part  of  corpora- 
tion charter  and  legislature  might  exert  it  at  any  time ;  Appendix,  97  Me. 
593,  holding  legislature  not  prohibited  from  compelling  incorporated 
insurance  companies  to  use  one  standard  policy ;  State  v.  Northern  Cent. 
Ry.  Co.,  90  Md.  472,  45  Atl.  467,  holding  grant  by  one  legislature  of  lim- 
ited exemption  from  taxation  subject  to  repeal  by  subsequent  one ;  Gregg 
v.  Granby  Min.  etc.  Smelting  Co.,  164  Mo.  628,  65  S.  W.  314,  holding  stock- 
holder, since  adoption  of  Constitution  1875,  may  cumulate  vote  for  direct- 
ors, regardless  whether  charter  gave  or  withheld  right; /Lord  v.  Equitable 
Life  Assur.  Society,  194  N.  Y.  232,  237,  22  L.  R.  A.  (N.  S.)  420,  87 
N.  E.  450,  452,  holding  that  laws  of  1906  providing  for  mutualization  of 
stock  life  insurance  companies,  conferring  upon  policy-holders  power 
to  vote  for  all  or  less  number  of  directors,  is  valid  when  applied  to  such 
companies  organized  under  laws  of  1853;  Winfree  v.  Riverside  Cotton 


967  MILLER  v.  STATE.  15  Wall.  478-499 

Mills  Co.,  113  Va.  721,  75  S.  E.  311,  holding  corporation  has  right  hy 
majority  vote  of  its  stockholders  to  consolidate  with  another  corpora- 
tion in  same  business ;  State  v.  Railroad  Commission,  140  Wis.  157,  121 
N.  W.  923,  holding,  under  statutes  of  1898,  of  Wisconsin,  no  railroad 
company  that  has  constructed  its  road  to  point  of  intersection  with 
another  railroad  before  application  by  latter  for  appointment  of  com- 
missioners to  determine  question  of  crossing,  can  be  required  to  pay 
expenses  for  any  change  in  crossing;  dissenting  opinion  in  Town  of  New 
Decatur  v.  American  Tel.  etc.  Co.,  176  Ala.  520,  Ann.  Gas.  1915A,  875, 
58  South.  621,  majority  holding  telephone  company  could  maintain 
action  to  enjoin  municipal  authorities  acting  under  ordinance,  from 
removing  its  poles,  wires  and  fixtures;  Holyoke  Water  Power  Co.  v. 
Lyman,  15  Wall.  519,  21  L.  Ed.  139,  affirming  validity  of  act  compelling 
company  to  construct  a  fishway  in  a  dam  constructed  under  its  charter; 
Sinking  Fund  Cases,  99  U.  S.  720,  742,  758,  25  L.  Ed.  501,  510,  515,  United 
States  v.  Western  Union  Tel.  Co.,  50  Ted.  36,  and  United  States  v.  Union 
Pac.  Ry.  Co.,  160  U.  S.  37,  40  L.  Ed.  332,  16  Sup.  Ct.  204,  all  affirming 
validity  of  acts  amending  acts  relating  to  construction  of  Pacific  rail- 
roads and  telegraph  lines;  St.  Louis  etc.  Ry.  Co.  v.  Paul,  64  Ark.  87, 
62  Am.  St  Rep.  157,  37  L.  R.  A.  506,  40  S.  W.  706,  where  act  com- 
pelling corporations  to  pay  employees  on  day  of  discharge  was  held 
exercise  of  State's  right  to  amend  charters ;  Spring  Valley  Water  Works 
v.  San  Francisco,  61  Cal.  9,  where  act  amending  charter  of  water  com- 
pany was  held  constitutional  exercise  of  State's  power;  Macon  etc.  Ry. 
Co.  v.  Gibson,  85  Ga.  15,  21  Am,  St  Rep.  139,  11  S.  E.  443,  holding 
under  its  reserved  power  State  may  require  railroad  company  to  build 
road  along  a  particular  route,  although  in  original  charter  company  had 
been  given  power  to  build  same  where  it  deemed  proper;  Attorney  General 
v.  Looker,  111  Mich.  508,  69  N.  W.  932,  holding  majority  of  stockholders 
of  corporation  have  no  vested  right  to  elect  directors  which  is  infringed 
by  law  permitting  minority  of  stockholders  to  elect  representatives  by 
cumulative  voting;  Mayor  etc.  of  New,  York  v.  Twenty-third  Street  Ry< 
Co.,  113  N.  Y.  318,  21  N.  E.  62,  affirming  validity  of  act  requiring  cor- 
poration to  pay  a  specific  tax  in  lieu  of  a  license  fee  before  prescribed; 
State  v.  Brown  &  Sharpe  Mfg.  Co.,  18  R.  I.  26,  17  L.  R.  A.  861,  25 
Atl.  250,  sustaining  act ,  requiring  corporations  to  pay  their  employees 
weekly;  Attorney  General  v.  Railroad  Companies,  35  Wis.  576,  and  the 
legislature  is  sole  judge  of  the  reasonable  nature  of  the  alteration ;  Cum- 
berland etc.  Ry.  Co.  v.  Barren  County  Court,  10  Bush.  610,  arguendo. 

Distinguished  in  Town  of  Southington  v.  Southington  Water  Co.,  80 
Conn.  651,  13  Ann.  Gas.  411,  69  Atb  1026,  holding  that  changes  in  law 
could  affect  only  contractual  relations  between  State  and  corporation 
which  were  within  reserved  right  of  State  to  alter;  Garey  v.  St.  Joe  Min- 
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ing  Co.,  32  Utah,  524,  12  L.  R.  A.  (N.  8.)  554,  91  Pac.  379,  holding  State 
may  not  amend  corporation  charters  so  as  to  change  fundamental  char- 
acter of  corporation. 

Right  under  reserved  power  over  to  change  voting  rights  of  stock- 
holders.   Note,  22  L.  R.  A.  (N.  S.)  420. 

Under  power  reserved  to  alter  charter  of  corporation,  legislature  can- 
not take  away  property  already  acquired  thereunder. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  502, 
L.  R.  A.  1916A,  1133,  59  L.  Ed.  1431,  35  Sup.  Ct.  869,  holding  statute 
imposing  penalty  on  sleeping-car  companies  for  lowering  upper  berth, 
unconstitutional;  Parrott's  Chinese  Case,  6  Sawy.  355,  358,  1  Fed.  487, 
490,  holding  it  is  not  merely  the  title  to  property  that  is  protected,  but 
that  which  gives  value  to  it,  the  right  to  its  lawful  use  and  enjoyment; 
Coast  Line  Ry.  Co.  v.  Savannah,  30  Fed.  650,  where  city  has  granted 
street  railway  company  franchise,  and  agreed  in  case  streets  are  paved 
said  company  shall  only  pave  that  portion  between  rails,  the  legislature 
has  no  power  to  compel  such  company  to  pave  a  greater  portion ;  North- 
ern Bank  of  Kentucky  v.  Stone,  88  Fed.  426,  following  rule ;  Capital  City 
Gaslight  Co.  v.  Des  Moines,  72  Fed.  832,  and  Grand  Lodge  of  Masons  v. 
City,  44  La.  Ann.  665, 11  South.  151,  both  arguendo. 

Distinguished  in  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  943,  where 
it  did  not  appear  right  to  alter  or  amend  had  been  reserved  at  time 
of  granting  charter. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  69,  70. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Underwood  v.  McVeigh, 
131  U.  S.  cxxiii,  21  L.  Ed.  954. 

16  Wall.  600-523,  21  L.  Ed.  133,  HOLYOKE    WATER    POWER    CO.    v. 

LYMAN. 

Legislature  has  no  power  to  alter  or  amend  corporate  charter  unless 
such  power  be  reserved  by  act  of  incorporation  or  some  prior  general  law. 
Approved  in  Attorney  General  v.  Haverhill  Gaslight  Co.,  215  Mass. 
402,  101  N.  E.  1065,  holding  legislature  has  power  to  forbid  public  ser- 
vice corporation  from  selling  its  property  devoted  to  such  use ;  dissenting 
opinion  in  Town  of  New  Decatur  v.  American  Tel.  etc.  Co.,  176  Ala. 
520,  Ann.  Gas.  1915A,  875,  58  South.  621,  majority  holding  that  where 
under  municipal  ordinance  telephone  company  was  granted  franchise  to 
use  streets  and  thereupon  erected  poles,  wires,  etc.,  city  could  not  by 
subsequent  ordinance  compel  removal  of  same ;  Union  Passenger  Ry.  Co. 
v.  Philadelphia,  101  U.  S.  539,  25  L.  Ed.  915,  arguendo. 
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Bight  of  fishery,  as  well  as  right  to  use  water  of  stream  for  mill  pur- 
poses, is  subject  of  private  ownership. 

Approved  in  De  Wilt  v.  Bissell,  77  Conn.  536,  69  L.  R.  A.  933,  60  Atl. 
144,  where  in  natural  use  of  millpond  it  is  necessary  in  summer  to  draw 
water  so  that  portions  of  bottom  are  exposed,  purchasers  of  property 
near  pond  cannot  object  to  such  use  on  account  of  odors;  Grover  Irr. 
etc.  Co.  v.  Lovella  Ditch  etc.  Irr.  Co.,  21  Wyo.  258,  Ann.  Cas.  1915D, 
1207,  131  Pac.  60,  corporation  authorized  to  do  business  in  State  could 
not  condemn  lands  for  headgate  and  ditch  to  irrigate  lands  in  another 
State. 

Ownership  of  banks  and  bed  of  stream  gives  to  proprietor  exclusive 
right  of  fishery  opposite  his  land,,  as  well  as  right  td  use  water  to  create 
power. 

Approved  in  Hartmann  v.  Tresise,  36  Colo.  151,  4  L  B.  A.  (N.  S.)  872, 
84  Pac.  687,  holding  legislature  cannot  make  lawful,  trespass  by  one 
upon  land  of  another,  by  providing  that  if  any  damage  results,  recovery 
can  be  had;  Griffith  v.  Holman,  23  Wash.  359,  63  Pac.  243,  holding 
riparian  proprietor  upon  banks  of  non-navigable  stream  owns  exclusive 
right  of  fishery  as  far  as  middle  of  stream. 

Owner  of  banks  and  bed  of  stream  has  no  right  to  obstruct  it  so  as  to 
prevent  free  passage  of  fish. 

Approved  in  State  v.  Roberts,  59  N.  H.  257,  47  Am.  Rep.  201,  and 
Weller  v.  Snover,  42  N.  J.  L.  344,  holding  right  to  have  migratory  fish 
pass  up  and  down  streams  is  a  public  right. 

Limitation  of  fishing  grant.    Note,  3  Am.  Dec.  242. 

Right  of  fishery  in  owners  of  streams  and  ponds.    Note,  3  Ann.  Gas. 
861. 

Right  to  fish.    Note,  60  L.  R.  A.  487,  502,  507,  514. 

All  doubts  in  grants  to  private  corporations  are^to  be  resolved  in  favor 
of  the  public,  and  nothing  passes  but  what  is  granted  in  clear  and  explicit 
terms. 

Approved  in  Knoxvillc  Water  Co.  v.  Knoxville,  200  U.  S.  34,  50  L.  Ed. 
359,  26  Sup.  Ct.  227,  municipal  grant  of  waterworks  franchise  does  not 
divest  city  of  power  to  construct  own  system;  Seaboard  Air  Line  Ry. 
Co.  v.  City  of  Raleigh,  219  Fed.  579,  holding  city  commissioners  had  no 
power  to  grant  exclusive  right  in  perpetuity  to  occupy  sidewalk  with 
railroad  track ;  United  States  v.  Minidoka  &  S.  W.  R.  Co.,  190  Fed.  494, 
111  C.  C.  A.  323,  holding  under  act  granting  to  railroads  right  of  way 
through  public  lands,  railroad  company  complying  with  its  terms  may 
acquire  such  right  of  way  subject  to  possessory  rights  of  entryman ;  City 
of  Aurora  v.  Elgin  etc.  Traction  Co.,  227  111.  498^  118  Am.  St.  Rep.  284, 
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81  N.  E.  548,  holding  under  facts  stated  interurban  company  had  no 
right  to  run  its  cars  within  city  limits;  Terre  Haute  R.  R.  Co.  v.  State, 
159  Ind.  456,  65  N.  E.  407,  holding  doubtful  charter  does  not  exist,  what- 
ever doubtful  decisively  certain  against  corporation;  Minnesota  Canal 
etc.  Co.  v.  Koochiching  Co.,  97  Minn.  435,  107  N.  W.  407,  in  proceedings 
to  condemn  private  property  all  reasonable  doubts  as  to  authority  are 
resolved  in  favor  of  land  owner;  Coosaw  Co.  v.  South  Carolina,  144 
U.  S.  562,  36  L.  Ed.  542,  12  Sup.  Ct.  691,  where  grant  being  capable  of 
two  interpretations,  one  most  favorable  to  State  was  adopted;  State  v. 
Maine  Central,  66  Me.  514,  where  railroad  company  claimed  exemption 
from  taxation;  Rockland  Water  Co.  v.  Camden  etc.  Water  Co.,  80  Me. 
563,  1  L.  R.  A.  394,  15  Atl.  788,  holding  exclusive  Tight  to  take  water 
from  a  certain  pond  had  not  been  conferred  on  claimant. 

Rule  that  grant  in  Constitution  or  statute  made  to  private  person  or 
to  corporation  is  to  be  construed  in  favor  of  public.  Note,  Ann. 
Cas.  1914A,  158. 

Under  law  of  Massachusetts,  all  persons  constructing  dams  In  streams 
frequented  by  fish  are  permitted  to  do  so  under  Implied  condition  to  keep 
open  ways  for  passage  of  fish  daring  proper  season. 

Approved  in  State  v.  Meek,  112  Iowa,  343,  345,  84  N.  W.  4,  holding 
grantee  of  State  of  dam  and  lots  on  stream  compelled  to  maintain  fish- 
way,  though  no  fish  way  existed  at  time  of  grant;  Iowa  v.  Beardsley, 
108  Iowa,  401,  403,  79  N.  W.  140,  holding  legislative  requirement  that 
dams  be  so  constructed  as  not  to  interfere  with  free  passage  of  fish 
legitimate  exercise  of  police  power; .State  v.  Haskell,  84  Vt.  433,  34 
L.  R.  A.  (N.  S.)  286,  79  Atl.  854,  holding  under  law  for  fish  protection 
making  it  offense  to  deposit  mill  refuse  in  river,  operator  of  mill  was 
liable  for  such  act;  West  Point  Water  etc.  Co.  v.  State,  49  Neb.  221,  66 
N.  W.  7,  holding  like  rule  obtains  in  Nebraska. 

Public  rights  are  subject  to  legislative  control,  and  in  Massachusetts 
the  right  of  fishery  and  right  to  construct .  dams  in  such  streams  as  the 
Merrimac  and  Connecticut  are  considered  public  rights. 

Approved  in  Oury  v.  Goodwin,  3  Ariz.  236,  26  Pac.  378,  379,  upholding 
Arizona  act  of  1887,  providing  for  condemnation  of  land  by  territorial 
agent  for  ditches  and  canals  for  irrigation  purposes ;  People  v.  Bootman, 
180  N.  Y.  9,  72  N.  E.  507,  upholding  power  of  State  to  make  possession 
of  imported  game  unlawful;  Lawton  v.  Steele,  152  U.  S.  139,  38  L.  Ed. 
389,  14  Sup.  Ct.  502,  and  People  v.  Bridges,  142  111.  42,  16  L.  R.  A.  687, 
31  N.  E.  118,  affirming  validity  of  laws  prohibiting  exhaustive  methods 
of  fishing;  State  v.  Beardsley,  108  Iowa,  396,  79  N.  W.  139,  where  Iowa 
statute  was  held  valid  which  required  owner  of  dam,  which  had  stood 


971    HOLYOKE  WATER  POWER  CO.  ▼.  LYMAN.    15  Wall.  500-523 

for  twenty-three  years,  he  being  also  owner  of  land  on  both  sides  of 
stream,  to  construct  fishway  in  dam. 

What  nses  justify  exercise  of  power  of  eminent  domain.    Note, 
22  Am.  Dec.  700. 

Governmental  control  over  right  of  fishery.    Note,  39  L.  R.  A.  587. 

liability  for  damming  back  stream.    Note,  59  L.  R.  A.  852. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.)  97, 
140,  147. 

Under  reserved  power  to  alter  or  amend  a  corporate  charter,  legislature 
may  make  any  alterations  or  amendments  which  do  not  defeat  or  substan- 
tially impair  object  of  grant  or  rights  Tested  thereunder. 

Approved  in  Berea  College  v.  Kentucky,  211  U.  S.  57,  58  L.  Ed.  86, 
29  Sup.  Ct.  33,  upholding  prohibition  against  teaching  white  and  negro 
pupils  in  same  school  as  applied  to  corporation  whose  charter  State  has 
reserved  power  to  amend;  Fair  Haven  etc.  R.  R.  Co.  v.  New  Haven,  203 
U.  S.  388,  51  L.  Ed.  240,  27  Sup.  Ct.  74,  holding  State  has  reserved  power 
to  require  street  railways  to  keep  certain  space  between  and  outside  their 
tracks  paved  and  repaired  and  to  pay  therefor;  Looker  v.  Maynard  ex  rei. 
Dusenbury,  179  U.  S.  52,  45  L.  Ed.  54,  21  Sup.  Ct.  23,  upholding  statute 
permitting  stockholder  to  cumulate  votes  upon  any  one  or  more  direc- 
tors; Town  of  Southington  v.  Southington  Water  Co.,  80  Conn.  651,  13 
Ami.  Cas.  411,  69  Atl.  1026,  holding  town  had  right  to  purchase  works 
of  water  company  for  cost  and  interest;  Fair  Haven  etc.  R.  R.  Co.  v. 
New  Haven,  75  Conn.  453,  53  Atl.  965,  holding,  under  power  of  amend- 
ment, State  has  right  to  impose  reasonable  regulations  upon  street  rail- 
way with  respect  to  use  of  streets ;  Wilmington  City  Ry.  Co.  v.  Wilming- 
ton etc.  Ry.  Co.,  8  Del.  Ch.  492,  46  Atl.  15,  holding  under  Constitution  of 
Delaware  legislature  had  reserved  power  of  revocation  which  became 
part  of  corporation  charter,  and  legislature  might  exert  it  at  any  time; 
State  v.  Railroad  Commission,  140  Wis.  157,  121  N.  W.  923,  holding 
State  Railroad  Commission  cannot  compel  railroad  company,  whose  road 
is  crossed  by  another,  to  pay  half  expense  of  crossing  except  on  idea  of 
payment  of  damages  to  road  crossed ;  Sinking  Fund  Cases,  99  U.  S.  720, 
742,  758,  25  L.  Ed.  501,  510,  515,  United  States  v.  Western  Union  Tel. 
Co.,  50  Fed.  36,  and  United  States  v.  Union  Pacific  Ry.  Co.,  160  U.  S. 
37,  40  L.  Ed.  332,  16  Sup.  Ct.  204,  affirming  validity  of  acts  amending 
acts  passed  in  aid  of  construction  of  Pacific  railroads;  Close  v.  Glen- 
wood  Cemetery,  107  U.  S.  476,  27  L.  Ed.  412,  2  Sup.  Ct.  274,  where  act 
of  Congress  amending  charter  of  cemetery  company  was  held  valid; 
Hewitt  v.  New  York  etc.  Ry.  Co.,  12  Blatchf.  470,  Fed.  Cas.  6443,  West 
Wisconsin  etc.  Ry.  Co.  v.  Board  of  Supervisors  of  Trempealeau  County. 
35  Wis.  271,  and  New  Orleans  v.  St.  Anna's  Asylum,  31  La.  Ann.  295, 
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holding  valid  act  revoking  exemption  from  taxation;  Coast  Line  R.  Co. 
v.  Savannah,  30  Fed.  650,  where  city  ordinance,  authorizing  construction 
of  street  railway,  provided  railway  company  should  pave  that  portion 
of  street  lying  between  its  rails,  a  statute  subsequently  passed  requiring 
company  to  pave  portion  outside  of  rails  is  invalid;  contra,  see  Sioux 
City  Ry.  Co.  v.  Sioux  City,  78  Iowa,  746,  39  N.  W.  500;  Northern  Bank 
of  Kentucky  v.  Stone,  88  Fed.  426,  where  act  changing  mode  of  taxing 
banks  was  held  valid ;  Leep  v.  St.  Louis  etc.  Ry.  Co./  58  Ark.  432,  41  Am. 
St.  Rep.  127,  23  L.  R.  A.  273,  25  S.  W.  82,  and  St.  Louis  etc.  Ry.  Co.  v. 
Paul,  64  Ark.  88,  62  Am.  St  Rep.  157,  37  L.  R.  A.  506,  40  S.  W.  706, 
affirming  validity  of  act  prohibiting  withholding  of  employee's  wages; 
Spring  Valley  Water  Works  v.  San  Francisco,  61  Cal.  9,  where  act  chan- 
ging manner  of  fixing  rate  to  be  charged  by  water  company  for  use  of 
water  was  held  proper  exercise  of  legislature's  reserved  powers;  Metro- 
politan Ry.  Co.  v.  Highland  Ry.  Co.,  118  Mass.  293,  and  Worcester  etc. 
R.  Co.  v.  Railroad  Commissioners,  118  Mass.  568,  where  legislature  has 
reserved  power  to  alter,  amend  or  repeal  charter  of  street  railway  com- 
pany, it  may  authorize  another  company  to  construct  tracks  on  same 
street  or  use  tracks  of  old  company,  and  need  make  no  compensation  for 
diminution  of  profits;  Attorney  General  v.  Looker,  HI  Mich.  507,  69 
N.  W.  932,  holding  majority  of  stockholders  have  not  vested  right  to 
elect  directors  which  is  infringed  by  law  giving  minority  stockholders 
power  to  elect  representatives  by  cumulative  voting;  Montclair  v.  New 
York  etc.  R.  R.  Co.,  45  N.  J.  Eq.  445,  18  Atl.  245,  where  act  relating  to 
mode  of  constructing  railroad  crossings  was  held  applicable  to  roads  pre- 
viously chartered  but  not  yet  constructed;  Turnpike  Co.  v.  Davidson 
County,  91  Tenn.  295, 18  S.  W.  627,  holding  impairment  of  turnpike  fran- 
chise by  lawful  creation  of  new  roads  not  such  a  taking  of  property  as 
renders  county  liable  for  damages ;  dissenting  opinion  in  Watuppa  Reser- 
voir Co.  v.  Fall  River,  147  Mass.  570,  18  N.  E.  479,  majority  holding  act 
of  legislature  valid  although  it  operated  to  substantially  impair  corpora- 
tion's grant;  Parrott's  Chinese  Case,  6  Sawy.  355,  1  Fed.  487,  where 
legislation  under  the  reserved  power  being  in  conflict  with  the  Federal 
Constitution  it  was  held  void ;  Western  Ry.  Co.  v.  Rollins,  82  N.  C.  529, 
as  recognizing  power  in  legislature  to  modify  or  dissolve  a  corporation 
when  such  power  is  reserved  by  fundamental  law;  Central  etc.  Co.  v. 
Georgia,  54  Ga.  409,  Rockland  Water  Co.  v.  Camden  etc.  Water  Co.,  80 
Me.  562,  1LR.A.  394,  15  Atl.  787,  Toledo  etc.  Ry.  Co.  v.  Railway  Co.> 
6  Ohio  C.  C.  403,  and  Attorney  General  v.  Railroad  Cos.,  35  Wis.  576, 
arguendo. 

Distinguished  in  Geiger-Jones  Co.  v.  Turner,  230  Fed.  246,  refusing 
to  sustain  Ohio  "blue  sky"  law  under  reserved  power  to  amend  corpo- 
rate charters  in  view  of  its  invalidity  as  to  foreign  corporations;  dis- 
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senting  opinion  in  Berea  College  v.  Kentucky,  211  U.  S.  67,  53  L.  Ed.  90, 
29  Sup.  Ct.  33,  majority  upholding  prohibition  against  teaching  white 
and  negro  pupils  in  same  school  as  applied  to  corporation  whose  charter 
State  has  reserved  power  to  amend ;  Southern  Pac.  Co.  v.  Board  of  R.  R. 
Commrs.,  78  Fed.  254,  holding  power  to  amend  does  not  extend  to  affect- 
ing property  acquired  in  exercise  of  their  functions. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  R.  A.  70. 

Where  State  has.  reserved  by  general  law  right  to  alter  or  amend  char- 
ters of  corporations,  this  provision  must  be  understood  as  incorporated  in 
charter  of  each  corporation  organized  thereafter. 

Approved  in  State  v.  Maine  Central  R.  Co.,  66  Me.  505,  construing 
charter  of  railroad  company;  Norwood  v.  New  York  etc.  Ry.  Co.,  161 
Mass.  266,  37  N.  E.  201,  and  Montclair  v.  New  York  etc.  R.  R.  Co.,  45 
N.  J.  Eq.  443,  18  Atl.  245,  sustaining  act  to  promote  the  abolition  of 
grade  crossings. 

Miscellaneous.  Cited  in  Head  v.  Amoskeag  Mfg.  Co.,  113  U.  S.  19, 
28  L.  Ed.  893,  5  Sup.  Ct.  445 ;  Varner  v.  Martin,  21  W.  Va.  558. 

15  Wall.  524-639,  21  I*.  Ed.  206,  THE  .NITEO- GLYCERINE  CASE. 

Carriers  are  not  bound  to  know,  in  absence  of  reasonable  grounds  of 
suspicion,  the  contents  of  packages  offered  them  for  transportation. 

Approved  in  The  Germanic,  107  Fed.  299,  holding  ship  not  exempted 
from  liability,  unloading  cargo  in  negligent  manner,  and  without  regard 
to  weight  of  ice  on  deck;  Dinsmore  v.  Louisville  etc.  R.  R.  Co.,  3  Fed. 
605,  holding  refusal  by  railroad  company  to  carry  express  company's 
safe  unless  allowed  to  inspect  its  contents,  violates  latter's  rights  as  a 
shipper;  State  v.  Goss,  59  Vt.  271,  59  Am.  Rep.  709,  9  Atl.  831,  following 
rule.    . 

Duties  of  express  companies  as  common  carriers.    Note,  61  Am.  St. 
Rep.  384. 

There  is  no  presumption  of  law  that  a  carrier  has  knowledge  of  con- 
tents or  properties  of  packages  delivered  to  him  for  transportation. 

Approved  in  Clark  v.  Missouri  etc.  Ry.,  179  Mo.  94,  77  S.  W.  890,  com- 
mon carrier  is  not  chargeable  with  notice  that  Texas  cattle  carried  by  it 
are  dangerous  and  vicious  and  liable  to  injure  servants. 

Distinguished  in  Commonwealth  v^  Mixer,  207  Mass.  145,  147,  20  Ann. 
Gas.  1152,  31  L.  R.  A.  (N.  S.)  467,  93  N.  E.  251,  252,  holding  where  State 
statute  confers  right  on  carrier  to  inspect  packages  offered  for  trans- 
portation, if  he  transports  intoxicating  liquors  he  is  guilty  of  criminal 
offense. 
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Carrier  being  innocently  ignorant  of  the  contents  of  a  package,  which 
proved  to  be  nitro-glycerine,  delivered  to  him  for  transportation,  is  not 
gnllty  of  negligence  where  he  handled  it  in  same  manner  as  other  packages 
of  similar  ontward  appearance. 

Approved  in  Skinn  v.  Reutter,  135  Mich.  59,  106  Am.  St.  Rep.  884,  63 
L.  R.  A.  743,  97  N.  W.  153,  purchaser  of  hogs  from  dealer,  who  bought 
and  sold  them  to  him  without  knowledge  of  their  diseased  condition,  may 
recover  of  original  seller  for  death  of  own  hogs  which  he  placed  with 
diseased  ones;  dissenting  opinion  in  Molloy  v.  Starin,  191  N.  Y.  30,  14 
Ann.  Gas.  57,  16  L.  R.  A.  (N.  S.)  445,  83  N.  E.  591,  majority  holding 
common  carrier  not  responsible  for  injuries  done  by  ferocious  animal  he 
was  transporting;  State  v.  Swett,  87  Me.  113,  47  Am.  St.  Rep.  310,  29 
L.  R.  A.  717,  32  Atl.  809,  where  carrier  was  held  not  liable  for  violation 
of  game  law  when  it  appeared  he  was  acting  without  knowledge  of  char- 
acter of  game  being  transported;  Rixford  v.  Smith,  52  N.  H.  361,13  Am. 
Rep.  49,  holding  carrier  of  chattels  is  not  bound  to  insure  them  against 
their  own  fault  or  fault  of  their  owner. 

Distinguished  in  Brennan  Construction  Co.  v.  Cumberland,  29  App. 
D.  C.  562,  15  L.  R.  A.  (N.  S.)  535,  one  who  stores  upon  his  premises  near 
a  navigable  river  large  quantities  of  oil  the  escape  of  which  is  bound  to 
do  great  damage  to  persons  using  stream,  is  liable  to  injury  caused  by 
escape  of  oil,  though  it  occurs  without  negligence;  Mainwaring  v.  Bark 
Delap,  1  Fed.  878,  and  Goodlander  Mill  Co.  v.  Standard  Oil  Co.,  63  Fed. 
404,  11  C.  C.  A.  253,  27  L.  R.  A.  586,  where  it  appeared  article  which 
caused  injury  had  long  been  used  in  commerce,  and  carrier  should  have 
known  of  its  properties;  Estill  v.  New  York  etc.  R.  R.  Co.,  41  Fed.  858, 
where  question  presented  was  as  to  liability  of  carrier  for  injury  to  pack- 
age taken  in  ignorance  of  its  contents;  Farmers'  Loan  etc.  Co.  v.  Oregon 
R.  &  N.  Co.,  73  Fed.  1005,  1006,  where  it  appeared  defendant  was  negli- 
gent in  receiving  article  which  caused  injury. 

Liability  of  carrier  of  persons  shipping  explosives  or  dangerous 

goods.    Note,  18  Ann.  Gas.  20. 
Negligence  in  escape  and  explosion  of  gas.    Note,  29  L.  R.  A.  345. 
Negligence  in  manufacture  and  storage  of  explosives.    Note,  29 

L.  R.  A.  726. 
Liability  for  injury  by  explosives  during  shipment.    Note,  L.  R.  A. 

1916B,  728. 
Carrier's  duty  as  to  accepting  and  carrying  goods.    Note,  5  E.  R.  O. 

378. 
Duty  of  shipper  to  inform  carrier  of  dangerous  character  of  goods 

shipped.    Note,  3  N.  0.  0.  A.  264. 
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Proof  of  injury  to  passenger  usually  establishes  prima  facie  case  of 
negligence. 

Approved  in  Ryan  v.  Gilmer,  2  Mont.  523,  25  Am.  Rep.  748,  749,  where 
party  was  injured  by  being  thrown  from  a  sleigh;  Kennon  v.  Gilmer,  5 
Mont.  272,  5  Pac.  855.     See  note,  6  Am.  St  Rep.  794,  arguendo. 

Presumption  of  negligence  when  an  injury  has  been  suffered  and 
there  is  no  evidence  showing  who  was  at  fault.  Note,  6  Am.  St. 
Rep.  792,  794. 

Presumption  of  negligence  from  the  happening  of  an  accident  caus- 
ing personal  injuries.    Note,  113  Am.  St  Rep.  988,  1005. 

Presumption  of  negligence  of  carrier.    Note,  50  Am.  Rep.  558. 

No  one  is  responsible  for  injuries  resulting  from  unavoidable  accident 
whilst  engaged  in  a  lawful  business. 

Approved  in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  296,  Ann.  Cas. 
1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  440, 1  N.  C.  C.  A.  536,  hold- 
ing  void  Workmen's  Compensation  Act,  imposing  upon  employers  abso- 
lute liability  for  injuries  to  employees ;  Hunter  v.  Kansas  City  etc.  Bridge 
Co.,  85  Fed.  386,  29  C.  C.  A.  206,  where  injury  to  plaintiff  was  caused 
by  accident  to  fellow-employee,  and  without  other  negligence;  Bennett 
v.  Ford,  47  Ind.  271,  and  Brown  v.  Collins,  53  N.  H.  451, 16  Am.  Rep.  384, 
both  holding  owner  of  runaway  horses  not  liable  for  injuries  caused  by 
them ;  Baltimore  etc.  Ry.  Co.  v.  Savington,  71  Md.  599, 18  Atl.  971,  where 
party  was  injured  by  stumbling  and  falling  on  track  just  as  train  passed ; 
Lewis  v.  Flint  etc.  Ry.  Co.,  54  Mich.  66,  52  Am.  Rep.  799,  19  N.  W.  749, 
and  Steffen  v.  Chicago  etc.  Ry.  Co.,  46  Wis.  263,  50  N.  W.  348,  both  fol- 
lowing rule;  Riley  v.  New  York  etc.  R.  R.  Co.,  90  Md.  53,  44  Atl.  996, 
railroad  not  liable,  because  horse  took  fright  at  escaping  steam  from 
locomotive. 

Responsibility  for  injuries  occasioned  by  accident.  Note,  29  Am. 
Dec.  150. 

liability  for  injury  by  inevitable  accident.  Note,  1  E.  R.  0.  208, 
209. 

Party  charging  negligence  as  ground  of  action  must  prove  it,  and  show, 
that  defendant,  by  act  or  omission,  has  violated  some  duty  incumbent  upon 
him,  which  has  caused  injury  complained  of. 

Approved  in  Jennings  v.  Davis,  187  Fed.  709, 109  C.  C.  A.  451,  holding 
mere  fact  that  leakage  of  oil  pipe-line  was  caused  by  blowing  out  of 
gasket  does  not  constitute  evidence  of  negligence  in  construction,  opera- 
tion or  quality  of  materials  used;  Commonwealth  Steel  Co.  v.  McCash, 
184  Fed.  884,  107  C.  C.  A.  206,  employer  held  not  liable  when  piece  of 
metal  struck  by  drop  flew  in  unexpected  direction;  Nebraska  Bridge 


J 


15  Wall.  524-639        NOTES  ON  U.  S.  REPORTS.  976 

Supply  etc.  Co.  v.  Jeffeiy,  169  Fed.  611,  95  C.  C.  A.  137,  holding  where 
injury  resulted  from  breaking  of  new  rope  amply  sufficient  for  purpose, 
error  to  charge  defendant  with  negligence;  Garrett  v.  Southern  Ry.  Co., 
101  Fed.  104,  49  L.  R.  A.  645,  41  C.  C.  A.  237,  holding  burden  upon  plain- 
tiff to  prove  that  fire  due  to  sparks  from  engine  result  of  defendant's 
negligence;  Greeley  v.  Foster,  32  Colo.  299,  75  Pac.  353,  no  presumption 
of  negligence  arises  from  accident  to  city  employee  excavating  trench  in 
street ;  Bishop  v.  Brown,  14  Colo.  App.  548,  61  Pac.  55,  holding  explosion 
of  stationary  steam  boiler  does  not  raise  presumption  of  negligence; 
Washington  Gas  Light  Co.  v.  Eckloff,  4  App.  D.  C.  196,  holding  instruc- 
tion that  if  plaintiff's  injuries  were  caused  by  gas  explosion  which  was 
unusual  and  should  not  occur  under  proper  management,  burden  was  on 
defendant  to  prove  no  negligence,  was  erroneous ;  Chicago  etc.  R.  R.  Co. 
v.  Reilly,  212  111.  511,  103  Am.  St.  Rep.  243,  72  N.  E.  455,  where  one 
standing  at  crossing  is  injured  by  scantling  projecting  from  passing  flat- 
car,  negligence  of  railroad  not  presumed ;  Missouri  etc.  Ry.  Co.  v.  Wilder, 
3  Ind.  Ter.  93,  53  S.  W.  492,  there  is  no  presumption  that  sparks  from 
locomotive  were  emitted  through  negligence;  State  v.  Standard  Oil  Co., 
127  Md.  411,  96  Atl.  560,  holding  not  error  to  direct  verdict  for  defendant 
where  there  was  no  evidence  of  defendant  being  negligent;  Pillard  v. 
Chesapeake  S.  S.  Co.,  124  Md.  474,  92  Atl.  1041,  fact  that  passenger 
slipped  on  gang-plank  while  boarding  boat  does  not  raise  presumption  of 
negligence;  Baltimore  etc.  R.  Co.  v.  State,  107  Md.  661,  69  Atl.  446, 
running  of  train  at  high  speed  over  crossing  held,  under  circumstances, 
not  evidence  of  negligence ;  Chambers  v.  Everding  &  Farrell,  71  Or.  532, 
143  Pac  618,  holding  to  give  cause  of  action  for  negligence,  there  must 
be  legal  duty  to  use  care,  breach  of  such  duty  and  damage  to  plaintiff 
as  effect  of  it;  Eshleman  v.  Union  Stockyards  Co.,  222  Pa.  28,  15  Ann. 
Gas.  998,  70  Atl.  903,  holding  in  action  -against  stockyard  company  for 
death  of  caUle  from  infection,  presumption  is  that  company  performed 
its  duty,  and  with  no  evidence  to  contrary  plaintiff  cannot  recover; 
East  Tennessee  etc.  R.  R.  Co.  v.  Lindamood,  111  Tenn.  463,  78  S.  W.  100, 
applying  rule  in  action  for  injuries  to  brakeman  caused  by  alleged  de- 
fects in  brakes;  Wabash  etc.  Ry.  Co.  v.  Locke,  112  Ind.  412,  2  Am.  St. 
Rep.  199,  14  N.  E.  395,  where  injury  appeared  to  have  been  caused  by 
accident ;  Foss  v.  Baker,  62  N.  H.  250,  and  Cosulich  v.  Standard  Oil  Co., 
122  N.  Y.  128, 19  Am.  St  Rep.  480,  25  N.  E.  261,  both  holding,  as  general 
rule,  there  is  no  presumption  of  negligence  from  fact  accident  happened ; 
Young  v.  Bransford,  12  Lea,  238,  and  East  Tennessee  etc.  Ry.  Co.  v. 
Stewart,  13  Lea,  436,  both  holding  to  sustain  action,  plaintiff  must  show 
want  of  ordinary  care,  skill  and  diligence  on  part  of  defendant;  Steffen 
v.  Chicago  etc.  Ry.  Co.,  46  Wis.  262,  50  N.  W.  348,  following  rule ;  Riley 
v.  New  York  etc.  R.  R.,  90  Md.  53,  44  Atl.  996,  railroad  not  liable  because 
horse  frightened  by  escaping  steam ;  Atkinson  v.  Goodrich  Transp.  Co.,  69 
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Wis.  15,  31  N.  W.  169,  holding  mere  making  oat  of  prima  facie  case  by 
plaintiff,  does  not  cast  on  defendant  burden  of  showing  affirmatively 
that  there  was  in  fact  no  negligence  on  his  part. 

Measure  of  cafe  against  accident  which  one  must  take  to  avoid  respon- 
sibility, is  that  which  a  person  of  ordinary  prudence  and  caution  would 
observe  if  his  own  interests  were  to  be  affected  and  whole  risk  were  his 
own* 

Approved  in  Mitchell  v.  Hopper,  114  Ark.  559,  L.  R.  A.  (N.  S.)  1915B, 
1013, 170  S.  W.  232,  applying  rule  in  suit  against  inspectors  of  cattle  for 
injuries  to  cattle  while  inspectors  were  in  performance  of  their  duties; 
Southern  Ry.  Co.  v.  Chatman,  124  Ga.  1036,  53  S.  E.  697,  determining  lia- 
bility of  railroad  for  accident  at  street  crossing;  Ridge  v.  Norfolk  South- 
ern R.  Co.,  167  N.  C.  525,  83  S.  E.  770,  holding  where  employee  was  in- 
jured while  on  top  of  car  which  top  was  blown  off,  question  of  negligence 
was  for  jury;  Nashville  etc.  Ry.  v.  Wade,  127  Tenn.  164,  Ann.  Gas. 
1914B,  1020,  153  S.  W.  1123,  applying  rule  in  action  against  railway 
company  for  injuries  sustained  from  one  car  striking  another;  Johnson  v. 
Union  Pac.  Coal  Co.,  28  Utah,  51,  67  L.  R.  A.  506,  76  Pac.  1090,  employer 
building  track  in  mine  shaft  who  lowers  rails  without  fastening  them  to 
car  so  that  one  fell  over  side  and  injured  employee  working  at  bottom, 
is  liable,  in  absence  of  proof,  that  mode  of  work  was  as  safe  as  mode  in 
general  use;  Globe  Nav.  Co.  v.  Maryland  Casualty  Co.,  39  Wash.. 308, 
81  Pac.  829,  where  surety  agreed  to  indemnify  vessel  owners  against 
damages  for  injuries  suffered  by  employees  through  owner's  negligence, 
and  judgment  against  owners  was  based  on  failure  to  supply  medical 
assistance,  surety  could  not  set  up  ignorance  of  facts  exempting  it  from 
liability  where  it  had  copy  of  complaint  in  suit;  Crandail  v.  Goodrich 
Transp.  Co.,  11  Biss.  520,  16  Fed.  79,  holding,  when  injury  is  result  of 
two  concurring  causes,  party  responsible  for  .one  is  not  released  from 
liability  because  other  party  is  equally  culpable ;  Northwest  Transp.  Co.  v. 
Boston  Marine  Ins.  Co.,  41  Fed.  799,  where  action  of  master  in  chang- 
ing course  of  vessel,  which  resulted  in  stranding  her,  was  held  not  to  be 
negligent;  The  Olympia,  61  Fed.  128,  9  C.  C.  A.  393,  in  holding  steamer 
not  responsible  for  injury  caused  by  breaking  of  her  tiller  rope;  Smith 
v.  Whittier,  95  Cal.  291,  30  Pac.  531,  and  Central  etc.  "Ry.  Co.  v.  Ryles, 
84  Ga.  430,  11  S.  E.  499,  both  holding  negligence  is  relative  to  circum- 
stances; Paris  Gas  Light  Co.  v.  McHam,  2  Tex.  App.  Civ.  570,  where 
damages  were  claimed  for  injuries  sustained  through  falling  into  street 
excavation;  Beros  v.  Gaston  Coal  Co.,  27  W.  Va.  294,  55  Am.  Rep.  306, 
applying  rule  in  determining  amount  of  care  master  must  exercise  to 
relieve  him  from  responsibility  for  injury  to  servant;  Foxworthy  v. 
Hastings,  23  Nob.  777,  37  N.  W.  659,  for  definition  of  negligence. 

VII— 62 


15  Wall.  539-549        NOTES  ON  U.  S.  REPORTS.  978 

.  Rights  of  action  for  damages  to  remainder  or  reversion  by  stranger. 
Note,  L.  R.  A.  1916A,  800. 

Rales  for  interpretation  of  statute.    Note,  14  E.  R.  0.  832. 

Miscellaneous.  Cited  in  Moss  Point  Lumber  Co.  v.  Board  of  Super- 
visors, 89  Miss.  552,  42  South.  310,  as  to  liability  of  tenant  for  water, 
point  decided  by  lower  court,  but  not  involved  in  appeal  in  cited  case. 

15  Wall.  539-547,  21  L.  Ed.  228,  DEITSCH  v.  WIGGINS. 

Errors  not  assigned  in  manner  required  by  twenty-first  rule  of  Supreme 
Court,  in  assignment  of  errors,  will  be  treated  as  not  made  at  alL 

Approved  in  Van  Gunden  v.  Virginia  Coal  &  Iron  Co.,  52  Fed.  841, 
3  C.  C.  A.  294,  but  assignment  of  error  considered  where  rule  had  not 
been  in  existence  sufficiently  long  to  be  brought  to  attention  of  counsel; 
Southwestern  Virginia  Imp.  Co.  v.  Prari,  58  Fed.  172,  7  C.  C.  A.  149,  re- 
fusing to  question  judgment  where  assignment  of  error  was  not  properly 
made;  Lloyd  v.  Chapman,  93  Fed.  601,  35  C.  C.  A.  474,  to  the  same  effect. 

In  suit  of  trespass  de  bonis  asportatis  against  sheriff  and  plaintiff  in 
attachment  suit,  plea  in  justification  need  not  allege  that  such  plaintiff  was 
creditor  of  defendant,  nor  that  attachment  was  otherwise  regular. 

Cited  in  McCraw  v.  Welch,  2  Colo.  288,  291,  arguendo. 

Denied  in  Wyatt  v.  Freeman,  4  Colo.  17,  holding  sheriff  must  show 
that  judgment  upon  which  execution  issued  remains  unsatisfied. 

Where  issue  in  action  of  trespass  de  bonis  asportatis  involved  owner- 
ship of  property,  evidence  tending  to  show  fraudulent  sale  should  not  be 
rejected. 

Approved  in  Stewart  v.  Brown,  48  Mich.  386,  12  N..W.  501,  holding 
judge  may  admit  evidence  as  to  property  conveyed  by  lost  bill  of  sale. 

15  Wall.  547-549,  21  L.  Ed.  231,  HANNEWINEXE  v.  GEORGETOWN. 

Injunction  to  restrain  collection  of  tax  on  sole  ground  of  illegality,  is 
not  maintainable  in  absence  of  allegations  bringing  case  under  some  recog- 
nised head  of  equity  jurisdiction,  such  as  multiplicity  of  suits,  fraud,  cloud 
on  title,  etc. 

Approved  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  179  Fed.  631,  103 

C.  C.  A.  186,  Pullman  Co.  v.  Tamble,  173  Fed.  204,  Board  of  Commrs.  v. 
Atchison  etc.  Ry.  Co.,  52  Colo.  613,  125  Pac.  529,  Hallett  v.  Board  of 
Commrs.,  40  Colo.  315,  90  Pac.  681,  Buchanan  v.  Macfarland,  31  "App. 

D.  C.  14, 15,  Burgdorf  v.  District  of  Columbia,  7  App.  D.  C.  415,  Equitable 
Guarantee  etc.  Co.  v.  Donahoe,  8  Del.  Ch.  440,  45  Atl.  588,  and  Boise 
Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  213  U.  S.  283,  58  L.  Ed.  799, 
29  Sup.  Ct.  426,  all  dismissing  bill  for  injunction  to  restrain  collection 
of  taxes ;  Devine  v.  Los  Angeles,  202  U.  S.  335,  50  L.  Ed.  1054,  26  Sup. 
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Ct.  652,  -verbal  assertions  of  ownership  do  not  constitute  cloud  on  title, 
which  equity  will  remove;  Atchison  T.  cVS.  F.  Ry.  Co.  v.  Sullivan,  173 
Fed.  469,  97  C.  C.  A.  1,  bill  in  equity  will  lie  to  enjoin  collection  of  tax 
based  upon  illegal  discrimination  in  assessment ;  Illinois  life  Ins.  Co.  v. 
Newman,  141  Fed.  451,  denying  power  of  Federal  equity  court  to  enjoin 
collection  of  State  tax"  on  ground  of  its  illegality,  though  such  power  is 
conferred  in  State  courts;  Dewey  Hotel  Co.  v.  United  States  Electric 
Lighting  Co.,  17  App.  D.  C.  365,  holding  injunction  will  not  be  granted 
against  electric  light  company  in  suit  by  taxpayer,  it  not  appearing  from 
his  bill  that  he  will  sustain  special  injury  which  cannot  be  compensated 
in  damages ;  dissenting  opinion  in  Craighill  v.  Van  Riswick,  8  App.  D.  C. 
225,  226,  228,  majority  enjoining  park  commissioners  from  levying  special 
assessment ;  State  Railroad  Tax  Cases,  92  U.  S.  613,  614,  23  L.  Ed.  673, 
674,  holding  injunctions  improperly  granted  where  no  special  ground  for 
equitable  relief  shown;  Milwaukee  v.  Koeffier,  116  U.  S.  224,  29  L.  Ed. 
614,  6  Sup.  Ct.  374,  denying  jurisdiction  to  enjoin  collection  of  personal 
tax  levied  against  nonresident ;  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Public 
Works,  172  U.  S.  37,  39,  43  L.  Ed.  356,  357,  19  Sup.  Ct.  92,  93,  and  Wood- 
man v.  Latimer,  2  Fed.  842,  where  mere  illegality  of  tax  relied  on  for  equi- 
table relief ;  Tilton  v.  Oregon  etc.  Road  Co.,  3  Sawy.  25,  Fed.  Cas.  14,055, 
Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  357,  31  C.  C.  A.  537,  Catron 
v.  Board  of  Commissioners  of  Santa  Fe  County,  5  N.  M.  234,  21  Pac. 
J58,  and  Farrington  v.  New  England  Investment  Co.,  1  N.  D.  118,  45  N.  W. 
196,  where  other  allegations  than  that  of  illegality  required  to  maintain 
injunction  suit ;  Second  Nat.  Bank  of  Caldwell,  13  Fed.  433,  and  Linehan 
etc.  Transfer  Co.  v.  Pendergrass,  70  Fed.  2,  16  C.  C.  A.  585,  denying  in- 
junctions; Schulenbcrg-Boeckeler  Lumber  Co.  v.  Hayward,  20  Fed.  425, 
Pacific  Exp.  Co.  v.  Seibert,  44  Fed.  313,  and  Preston  v.  Finley,  72  Fed. 
854,  dismissing  bills  to  enjoin  collection  of  taxes  alleged  to  be  illegal; 
Powder  River  Cattle  Co.  v.  Commissioners,  45  Fed.  330,  holding  plaintiff 
properly  paid,  and  sued  at  law  for  amount  of  illegal  taxes ;  Toungblood 
v.  Sexton,  32  Mich.  409,  20  Am.  Rep.  656,  Laird  v.  Pine  County,  72  Minn. 
414,  75  N.  W.  724f  and  Wells,  Fargo  &  Co.  v.  Dayton,  11  Nev.  168,  Will- 
iams v.  County  Court,  26  W.  Va.  493,  498,  53  Am.  Rep.  95,  denying  equity 
jurisdiction  to  enjoin  collection  of  illegal  tax;  Butler  v.  Ellerbe,  44  S.  C. 
259,  22  S.  E.  428,  denying  injunction  to  restrain  illegal  application  of 
public  funds ;  dissenting  opinion  in  Pollock  v.  Farmers'  Loan  &  Trust  Co., 
157  U.  S.  611,  39  L.  Ed.  830, 15  Sup.  Ct.  701,  majority  sustaining  jurisdic- 
tion to  restrain  voluntary  payment  of  illegal  tax  by  corporation ;  dissent- 
ing opinion  in  Baltimore  etc.  R.  R.  Co.  v.  Allen,  17  Fed.  178,  185, 
majority  enjoining  tax  sale! 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Cheyenne,  113  U.  S.  526,  28 
L.  Ed.  1102,  5  Sup.  Ct.  605,  holding  case  fairly  within  equity  jurisdic- 
tion; Northern  etc.  R.  R.  Co.  v.  Carland,  5  Mont.  190,  3  Pac.  157,  where 
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special  grounds  for  jurisdiction  alleged;  Bank  of  Kentucky  v.  Stone, 
88  Fed.  390,  holding  injunction  lies  where  no  adequate  legal  remedy 
exists,  except  upon  payment  under  duress;  Carlton  v.  Newman,  77  Me. 
410,  1  Atl.  195,  where  injunction  prevented  a  multiplicity -of  suits. 

Injunction  to  restrain  collection  of  tax.    Note,  23  Am.  Rep.  623. 

Injunction  against  collection  of  illegal  tax.    Notes,  53  Am.  Rep.  Ill, 
112;  22  L.  R.  A.  700,  701,  703,  705,  708. 

Injunction  to  restrain  collection  of  taxes  and  assessments.    Note, 
69  Am.  Dec.  199. 

Where  proceedings  for  collection  of  Illegal  tax  are  void  upon  their  face, 
there  exists  no  cloud  upon  the  title  which  Justifies  Interference  of  equity. 

Approved  in  City  Council  of  Augusta  v.  Timmerman,  233  Fed.  218, 
holding  where  tax  levy  itself  discloses  exemption  without  other  evidence, 
collection  will  not  be  enjoined  on  ground  that  tax,  being  lien  on  land, 
constitutes  cloud  on  title;  Richardson  v.  Pennsylvania  Coal  Co.,  203  Fed. 
747,  denying  jurisdiction  where  bill  to  remove  cloud  did  not  state  suffi- 
cient, facts  nor  that  complainant  has  no  adequate  remedy  at  law;  Ashburn 
v.  Graves,  149  Fed.  972,  79  C.  C.  A.  478,  refusing  to  cancel  deed  void 
on  its  face  as  cloud  on  title ;  Welden  v.  Stickney,  1  App.  D.  C.  347,  hold- 
ing deed  executed  by  stranger  and  recorded  is  not  .cloud  upon  title  of 
which  equity  will  take  cognizance  in  bill  to  remove  it;  O'Connell  v. 
Noonan,  1  App.  D.  C.  335,  holding  equity  will  not  decree  cancellation  or  t 
rescission  of  articles  of  separation  between  husband  and  wife  as  such 
instrument  is  void  on  its  face;  Ogden  City  v.  Armstrong,  168  U.  S.  239, 
42  L.  Ed-  452,  18  Sup.  Ct.  104,  sustaining  equity  jurisdiction  where  ille- 
gality not  apparent  on  face  of  record;  Huntington  v.  Central  etc.  R.  R., 
2  Sawy.  514,  Fed.  Cas.  6911,  Brown  v.  French,  80  Fed.  169,  Brooks 
v.  Howland,  58  N.  H.  100,  and  Northern  etc.  R.  R.  Co.,  v.  Barnes,  2 
N.  D.  324,  51  N.  W.  387,  enjoining  collection  of  illegal  taxes  under  laws 
making  tax  sales  cloud  on  title;  dissenting  opinion  in  Verdin  v.  St.  Louis, 
131  Mo.  114,  33  South.  501,  majority  sustaining  equity  jurisdiction. 

Distinguished  in  Lyon  v.  Alley,  130  U.  S.  186,  32  L.  Ed.  903,  9  Sup.  Ct. 
484,  where  property  purchased  bona  fide,  before  sale,  without  notice  of 
illegal  tax. 

Miscellaneous.  Cited  in  Pacific  Whaling  Co.  v.  United  States,  187 
U.  S.  452,  47  L.  Ed.  265,  23  Sup.  Ct.  156,  to  effect,  injunction  not  lying 
to  restrain  collection  of  tax  on  ground  of  illegality;  Bauman  v.  Ross, 
167  U.  S.  568,  42  L.  Ed.  281,  17  Sup.  Ct.  974. 

15  Wall.  549-552,  21  L.  Ed.  232,  BIGGIN  v.  MAGWXBE. 

While  uncertainty  continued,  which  could  not  be  removed  by  calcula- 
tion, whether  contract  would  ever  give  rise  to  actual  liability,  such  contract 
was  not  provable  under  bankrupt  act  of  1841, 
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Approved  in  Dunbar  v.  Dunbar,  190  U.  S.  345,  47  L.  Ed.  1090,  23  Sup. 
Ct.  759,  holding  amount  due  wife  for  herself  and  minor  children  upon 
written  contract  of  divorced  husband,  subsequently  adjudicated  bank- 
rupt; not  provable;  British  &  American  Mortgage  Go.  v.  Stuart,  210 
Fed.  429,  127  C.  C.  A.  157,  holding  claim  for  attorney's  fee  under  stipu- 
lation in  mortgage  cannot  be  allowed  against  bankrupt's  estate  where 
mortgage  was  not  due;  In  re  Ellis,  143  Fed.  106,  74  C.  C.  A.  297,  sub- 
contractor has  no  provable  claim  against  contractor  under  Bankruptcy 
Act,  c.  541,  §  59b,  for  work  for  which  contractor  has  not  been  paid  by 
owner,  where  contract  provides  that  contractor's  liability  does  not  ac- 
crue until  contractor  paid;  In  re  Pettingill,  137  Fed.  146,  claim  based 
on  liability  of  bankrupt  on  guaranty  executed  by  him  of  payment  by  cor- 
poration of  certain  rate  of  dividends  on  stock  held  by  another  is  not 
provable  debt  as  to  dividends  not  due  at  time  of  bankruptcy;  Conklin 
v.  United  States  Shipbuilding  Go.,  136  Fed.  1008,  surety  on  bond  of 
insolvent  corporation  has  no  claim  provable  as  debt  in  insolvency  pro- 
ceedings against  corporation  merely  because  of  pendency  of  suit  on  bond ; 
In  re  Swift,  112  Fed.  321,  50  C.  C.  A.  264,  allowing  stockholder's  cus- 
tomer to  prove  claim  for  damages  as  breach  of  executory  contract ;  Cobb 
v.  Overman,  109  Fed.  68,  54  L.  R.  A.  369,  48  G.  C.  A.  223,  holding  penal 
bond  executed  by  person,  subsequently  adjudged  bankrupt,  to  secure 
obligee  of  annuity  during  life,  provable  as  debt;  In  re  Mahler,  105  Fed. 
431,  holding  rent  accruing  under  lease  after  lessee  adjudicated  a  bank- 
rupt not  provable  against  estate;  Dight  v.  Ghapman,  44  Or.  272,  65 
L.  R.  A*  793,  75  Pac.  587,  where  there  was  decree  establishing  indebted- 
ness of  corporation  and  awarding  recovery  against  it  for  that  amount 
and  against  stockholders  for  their  proportion  of  capital  stock,  decree 
as  against  nonresident  stockholder  not  party  to  suit,  made  liability  debt 
provable  on  his  subsequent  bankruptcy;  Bowler  v.  Emery,  29  R.  T.  322, 
70  Atl.  12,  holding  future  installments  of  rent  which  may  became  due 
and  unpaid  do  not  constitute  "contingent  claim"  against  estate  in  pro- 
bate ;  South  Milwaukee  Co.  v.  Murphy,  112  Wis.  622,  88  N.  W.  586,  hold- 
ing subscription  liability  to  pay  for  stock  mere  contingent  claim;  In  re 
Lachemeyer,  14  Fed.  Cas.  914,  holding  claim  for  alimony  not  a  provable 
debt;  Fernald  v.  Johnson,  71  Me.  440,  holding  contract  by  partner  to 
assume  firm 's  debts,  not  provable  against  his  estate  in  insolvency ;  Deane 
v.  Caldwell,  127  Mass.  244,  holding  rent  payable  in  future,  not  provable 
against  deceased  lessee's  insolvent  estate;  Wilder  v.  Peabody,  37  Minn. 
249,  33  N.  W.  852,  holding  rent  accruing  after  lessee's  assignment  for 
creditors'  benefit,  not  provable  as  debt  against  estate;  Paddleford  v. 
State,  57  Miss.  121,  holding  surety  on  bond  not  discharged  by  bankruptcy 
from  liability  subsequently  accruing  thereon;  Manion  v.  Campbell,  10 
Mo.  App.  94,  holding  judgment  subsequently  satisfied  by  surety  on  appeal 
bond,  not  provable  against  appellant  in  bankruptcy,  pending  appeal. 
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Distinguished  in  Ex  parte  Pollard,  2  Low.  415,  Fed.  Cas.  11,252,  per- 
mitting proof  of  damages  for  breach  of  contract  of  employment  by  em- 
ployee of  bankrupt  corporation ;  In  re  American  etc.  Ins.  Co.,  1  Fed.  Cas. 
716,  permitting  proof  of  insurance  policy  as  a  "contingent  liability," 
under  act  of  1867;  Fleitas  v.  Meraux,  47  La.  Ann.  237,  16  South.  850, 
where  debt  fixed  when  discharge  granted ;  Heywood  v.  Shreve,  44  N.  J.  L. 
101, 102,  holding  payments  of  annuity,  to  become  due  after  bankruptcy, 
capable  of  present  valuation  and  proof;  Fisher  v.  Tifft,  12  R.  I.  58,  hold- 
ing partner's  contract  to  assume  firm's  debts,  provable  against  him  in 
bankruptcy,  as  to  judgment  recovered  prior  thereto. 

Recovery  by  grantee  from  grantor,  of  value  of  unrelinquished  dower 
paid  to  former  owner's  widow,  was  not  barred  by  grantor's  discharge  in 
bankruptcy  prior  to  former  owner's  death. 

Approved  in  In  re  Lachemeyer,  14  Fed.  Cas.  914,  holding  claim  for 
alimony  not  barred  by  bankruptcy;  Sayre  v.  Glenn,  87  Ala.  633,  6  South. 
46,  and  Glenn  v.  Howard,  65  Md.  61,  3  Atl.  900,  both  holding  liability 
of  stockholder  to  respond  to  calls,  not  barred  by  discharge  in  bank- 
ruptcy; Padleford  v.  State,  57  Miss.  121,  holding  surety  on  bond  not 
discharged  by  bankruptcy  from  liability  accruing  thereon;  Manion  v. 
Campbell,  10  Mo.  App.  94,  holding  appellant's  bankruptcy,  pending 
appeal,  no  bar  to  surety's  claim  for  amount  of  judgment  satisfied  by  him. 

Distinguished  in  Wolf  v.  Stix,  99  U.  S.  8,  25  L.  Ed.  313,  holding  dis- 
charge in  bankruptcy  barred  liability  on  replevin  bond,  given  in  suit  to 
set  aside  fraudulent  sale;  Irons  v.  Manufacturers'  etc.  Bank,  17  Fed. 
314,  holding  liability  of  stockholder  of  national  bank,  in  liquidation, 
barred  by  bankruptcy  pending  suit:  Carey  v.  Mayer,  79  Fed.  929,  25 
C.  C.  A.  239,  holding  stockholder's  liability  to  respond  to  calls,  barred 
by  discharge  in  bankruptcy,  after  corporation's  insolvency;  Heywood 
v.  Shreve,  44  N.  J.  L.  101,  102,  holding  bankrupt's  liability  under  prior 
judgment  on  annuity  bond,  discharged  by  discharge  in  bankruptcy. 

15  Wall.  562-555,  21  L.  Ed.  60,  FBOW  v.  DE  LA  VEGA. 

Final  decree  on  merits  cannot,  be  rendered  against  one  defendant  sepa- 
rately, who  has  made  default,  while  cause  is  still  pending  as  to  defendants 
charged  jointly  with  him. 

Approved  in  Newlin  v.  Phillips,  9  Del.  Ch.  170,  80  Atl.  641,  and  Hous- 
ton v.  Brown,  5  Ind.  Ter.  373,  376,  82  S.  W.  779,  780,  both  holding  order 
sustaining  separate  demurrer  of  two  defendants,  but  not  disposing  of 
case  as  to  another  defendant,  is  not  final  order;  Hutch  ins  v.  Nickerson, 
212  Mass.  120,  98  N.  E.  793,  holding  decree  pro  confesso  is  not  final  de- 
cree from  which  appeal  can  be  taken;  First  Baptist  Church  v.  Harper, 
191  Mass.  210,  77  N.  E.  781,  where,  under  Rev.  Laws,  c.  182,  §§  6-10, 
where  certain  defendants  to  bill  to  quiet  title  failed  to  appear  and  no  in- 
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terlocutory  decree  taking  bill  pro  confesso  was  ordered,  case  not  ready  for 
final  disposition;  Hofcorst  v.  Hamburg- American  Packet  Co.,  148  U.  S. 
265,  37  L.  Ed.  445, 13  Sup.  Ct.  591,  and  Baker  v.  Old  etc.  Bank,  91  Fed. 
450,  33  C.  C.  A.  570,  both  holding  dismissal  of  suit  as  to  one  codefendant, 
not  final,  appealable  decree ;  Lockhart  v.  Horn,  3  Woods,  548,  Fed.  Cas. 
8446,  holding  decree  pro  confesso  against  one  codefendant,  settles  no 
rights;  Russell  v.  Lathrop,  122  Mass.  303,  holding  decree  pro  confesso 
in  suit  to  restrain  use  of  invention,  not  determination  of  validity  of  let- 
ters patent.  * 

Where  one  of  several  defendants  charged  jointly,  makes  default,  de- 
fault may  be  entered  and  decree  pro  confesso  taken  against  him,  where- 
upon he  merely  loses  his  standing  in  court. 

Approved  in  Cuebas  y  Arredondo  v.  Cuebas  y  Arredondo,  223  U.  8. 
389,  56  L.  Ed.  480,  32  Sup.  Ct.  277,  holding  where  bill  is  fatally  defective 
it  is  error  to  allow  pro  confesso,  and  order  should  be  vacated ;  Provident 
Life  &  Trust  Co.  v.  Camden  &  T.  Ry.  Co.,  177  Fed.  859,  101  C.  C.  A. 
68,  holding  where  decree  pro  confesso  had  been  entered  against  defend- 
ant, he  was  not  entitled  to  notice  or  hearing  on  settlement  of  final  decree ; 
Pratt  v.  South  Canon  Supply  Co.,  47  Colo.  480, 107  Pac.  1106,  holding  in 
Colorado  in  suit  against  several  defendants  for  goods  sold  judgment  by 
default  may  not  be  entered  against  one  defendant  until  successful  termin- 
ation against  others ;  Goff  v.  Hathaway,  180  Mass.  498,  499,  62  N.  E.  723, 
holding  taking  bill  for  confessed  as  against  one  defendant  not  binding 
another  having  interest  in  matter;  Roberts  v.  W.  H.  Hughes  Co.,  86  Vt. 
107,  83  Atl.  820,  holding  final  decree  on  merits  determines  rights  of  * 
defaulting  defendants  as  if  no  decree  pro  confesso  had  been  entered; 
First  Baptist  Church  v.  Harper,  191  Mass.  210,  77  N.  E.  781,  holding 
where  defendants  had  failed  to  appear  but  no  interlocutory  decree,  taking 
bill  for  confessed,  had  been  ordered,  case  was  not  ripe  for  final  dispo- 
sition; Lockhart  v.  Horn,  3  Woods,  548,  Fed.  Cas.  8446,  holding  decree 
pro  confesso  against  one  codefendant,  merely  enables  case  to  proceed 
ex  parte  against  him ;  Price  v.  Boden,  39  Fla.  222,  22  South.  658,  holding 
defendants  lost  right  to  notice  or  hearing  in  future  proceedings  by  decree 
pro  confesso. 

Dismissal  of  hill  entitles  defaulting  Joint  defendant  to  dismissal  as  to 
himself  as  well  as  others. 

Approved  in  Billings  v.  United  States,  232  U.  S.  286,  58  L.  Ed.  607, 
34  Sup.  Ct.  421,  delinquent  taxes  due  to  Federal  government  bear  interest, 
though  no  statute  expressly  so  provides;  American  Coat  Pad  Co.  v. 
Phoenix  Pad  Co.,  113  Fed.  633,  51  C.  C.  A.  339,  holding  infringement 
suit  against  corporation  and  stockholder,  an  officer  therein,  estoppel  of 
latter  not  affecting  codefendants'  rights;  Mulrey  v.  Carberry,  204  Mass. 
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381,  90  N.  E.  577,  holding  where  joint  defendants  make  same  defense 
which  is  applicable  to  all  alike,  equity  will  not  render  decree  for  some  of 
them  and  against  others;  Kopper  v.  Dyer,  59  Vt.  490,  9  Atl.  10,  where 
success  of  defendants  availed  those  against  whom  decree  pro  confesso 
was  taken;  Hazard  v.  Dnrant,  12  R.  I.  100,  permitting  defaulting  de- 
fendant to  file  answer  before  fall  court,  and  appear  before  master. 

15  Wall.  555-562,  21  L.  Ed.  234,  ADOBE  v.  ALSTON. 

Only  period  from  proclamation  of  blockade  of  Louisiana  to  proclama- 
tion of  close  of  war  in  that  State,  in  April,  1866,  can  be  deducted  in  deter- 
mining whether  action  on  bond  was  barred  by  "prescription." 

Approved  in  Holdane  v.  Sumner,  15  Wall.  610,  21  L.  E(L  259,  bill  to 
enforce  lien  for  rent,  holding  prescription  suspended  during  such  period ; 
Ross  v.  Jones,  22  Wall.  587,  22  L.  Ed.  733,  omitting  such  period  in  deter- 
mining whether  action  on  promissory  note  barred  in  Arkansas;  Randolph 
v.  Ward,  29  Ark.  245,  holding  limitation  on  judgment  lien  suspended 
during  war;  Hammond  v.  Johnston,  93  Mo.  221,  6  S.  W.  91,  holding 
statute  suspended  during  same  time  as  to.  residents  of  Tennessee;  Ports- 
mouth Ins.  Co.  v.  Reynolds,  32  Gratt.  628,  and  Simmons  v.  Trumbo,  9 
W.  Va.  364,  both  holding  war  commenced  with  proclamation  of  blockade 
and  ended  with  proclamation  of  its  close;  In  re  Waties,  39  Fed.  265, 
excluding  period  between  institution  of  bankrupt  proceedings  and  adjudi- 
cation, in  determining  what  claims  preferred;  Burke  v.  Miltenberger,  19 
Wall.  525,  22  L.  Ed.  159,  sustaining  provisional  court's  jurisdiction  in 
rebellious  State  before  proclamation  of  peace. 

Distinguished  in  Masterson  v.  Howard,  18  Wall.  106,  21  L.  Ed.  766, 
sustaining  Federal  court's  jurisdiction  in  rebellious  State,  before  the 
proclamation,  to  determine  cases  brought  therein;  Harrison  v.  Myer,  92 
IT.  S.  115,  23  L.  Ed-  607,  applying  different  rule  where  suit  brought  in 
State  court. 

Absence  as  suspending  statute  of  limitation.    Note,  13  Am.  Dec 
370. 

15  Wall.  562-566,  21  L.  Ed.  250,  YOUNG  ▼.  GODBE. 

Interest  is  recoverable  on  sum  due  on  account  stated  at  reasonable  rate, 
and  in  conformity  to  local  custom  in  similar  dealings,  from  time  of  state- 
ment, notwithstanding  no  statute  prescribes  a  rate  in  such  transactions. 

Approved  in  Tredegar  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  183  Fed.  290, 
105  C.  C.  A.  501,  holding  claimant  against  railroad  company  in  hands  of 
receiver  was  entitled  to  interest  from  maturity  of  claim  until  receiver's 
appointment;  United  States  v.  Mexican  International  R.  Co.,  154  Fed. 
520,  holding  on  reliquidation  of  duties  at  higher  rate,  interest  on  addi- 
tional amount  assessed  should  be  computed  from  date  of  demand  on 
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importer;  Miller  v.  Steele,  153  Fed.  722,  82  C.  C.  A.  572,  amending  ver- 
dict as  to  time  from  which  interest  allowed  by  it  began  to  run ;  Harding 
y.  York  Knitting  Mills,  142  Fed.  229,  allowing  interest  on  claim  for 
goods  sold  on  definite  term  of  credit ;  New  Dunderberg  Min.  Co.  v.  Old, 
97  Fed.  153,  38  C.  C.  A.  89,  allowing  recovery  of  sum  in  addition  to  value 
of  property,  amounting  to  legal  interest,  in  actions  for  mining  and  con- 
verting ore;  Empire  State  Surety  Co.  v.  Lindenmeier,  54  Colo.  504,  Ann. 
Gas.  19140, 1189, 131  Pac.  440,  holding  where  complaint  in  action  against 
surety  did  not  allege  demand  prior  to  commencement  of  action,  interest 
is  allowable  only  from  that  time;  Goff  v.  United  States,  22  App.  D.  C. 
537,  allowing  interest  by  way  of  compensation  for  damages  sustained  by 
retention  of  money;  District  of  Columbia  v.  Metropolitan  R.  R.  Co.,  8 
App.  D.  C.  377,  holding  where  debtor  defaults  in  payment  of  debt,  legal 
interest  should  be  allowed  from  time  of  default,  provided  that  claim  for 
it  be  made  in  declaration ;  Piat  v.  Baldauf ,  85  N.  J.  L.  543,  89  Atl.  983, 
holding  obligation  to  pay  twelve  per  cent  interest  in  redemption  of  land 
for  nonpayment  of  taxes  meant  twelve  per  centum  per  annum  and  not 
twelve  per  centum  on  purchase  price;  Rogers  v.  Ogden  Bldg.  etc.  Assn., 
30  Utah,  205,  83  Pac.  759,  holding  stockholder  in  building  and  loan  asso- 
ciation entitled  to  recover  interest  on  amount  of  sale  of  it  to  corpora- 
tion from  time  of  its  maturity;  Bemhisel  v.  Firman,  22  Wall.  176,  22 
L.  Ed.  768,  allowing  interest  at  legal  rate  on  note  after  maturity ;  Bain 
v.  Peters,  44  Fed.  308,  allowing  interest  as  compensation  for  delay  on 
debt  due  to  insolvent  national  bank;  Richmond  etc.  Construction  Co.  v. 
Richmond  etc.  R.  Co.,  68  Fed.  115,  34  L.  R.  A.  681, 15  C.  C.  A.  289,  hold- 
ing interest  allowable  as  damage  for  delay,  on  claims  of  certain  subcon- 
tractors ;  Beckwith  v.  Talbot,  2  Colo.  651,  and  Wasatch  Min.  Co.  v.  Cres- 
cent Min.  Co.,  7  Utah,  16,  24  Pac.  587,  allowing  reasonable  interest  on 
sum  recovered  for  breach  of  contract ;  Henderson  etc.  Mfg.  Co.  v.  Lowell 
Machine  Shops,  86  Ky.  676,  7  S.  W.  145,  holding  interest  recoverable  on 
account  from  date  when  due  or  liquidated;  Eaton  "v.  Truesdail,  40  Mich. 
7,  allowing  interest  at  legal  rate  on  mortgage  given  to  secure  prior  debt ; 
North  Star  etc.  Shoe  Co.  v.  Stebbins,  3  S.  D.  545,  54  N.  W.  594,  allowing 
interest  upon  balance  of  an  account;  dissenting  opinion  in  Dickey  v. 
Dickey,  94  Fed.  234,  36  C.  C.  A.  211,  majority  denying  legatee  interest 
on  legacy  sued  for. 

Distinguished  in  United  States  v.  North  Carolina,  136  U.  S.  218,  84 
L.  Ed.  839,  10  Sup.  Ct.  923,  where  defendant  was  a  sovereign  State. 

When  interest  will  be  allowed.    Note,  14  E.  R.  0.  562. 

15  Wall.  566-573,  21  I..  Ed.  251,  POLICE  JURY  v.  BRITTON. 

Louisiana  act,  prohibiting  municipal  bodies  from  incurring  debt,  with- 
out providing  In  same  ordinance  means  of  paying  same,  probably  prohibits 
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police  jury  from  Issuing  negotiable  securities,  payable  in  future,  to  fund 
pre-existing  liability. 

Approved  in  Glass  v.  Parish  of  Concordia,  113  La.  554,  37  South.  192, 
following  rule;  Cleveland  School  Furniture  Co.  v.  City  of  Greenville,  146 
Ala.  563,  41  South.  863,  holding  where  city  had  no  power  to  execute  note 
for  payment  of  school  furniture,  retention  of  furniture  did  not  estop  it 
from  denying  liability  in  suit;  Young  v.  Police  Jury,  32  La.  Ann.  395, 
holding  scrip  issued  for  levee  debt  not  binding  where  payment  not  pro- 
vided for. 

Municipal  corporations  expressly  authorized  to  make  expenditures  for 
certain  purposes  may  incur  indebtedness  through  contracts  for  accomplish- 
ment of  the  purpose,  and  issue  vouchers  therefor. 

Approved  in  Morrison  v.  Austin  State  Bank,  213  111.  484,  104  Am.  St. 
Rep.  225,  72  N.  E.  1113,  municipal  warrants,  though  negotiable  in  form, 
are  not  within  rule  guarding  commercial  paper  in  hands  of  bona  fide  pur- 
chaser; Luther  v.  Wheeler,  73  S.  C.  91,  52  S.  E.  876,  where  town  of  less 
than  one  thousand  inhabitants  under  municipal  resolution  gave  note  for 
money  used  for  necessary  public  building,  it  is  invalid,  but  holder  may 
recover  of  town  amount  received  and  used  as  money  had  and  received; 
Hubbell  v.  Town  of  Custer  City,  15  S.  D.  61,  87  N.  W.  521,  holding 
municipal  warrants  negotiable  in  form  not  negotiable  to  extent  of  ex- 
cluding inquiry  into  legality  of  issuance;  Uncas  Nat.  Bank  v.  City  of 
Superior,  115  Wis.  351,  holding  city  not  estopped  from  denying  liabil- 
ity upon  bonds  for  street  improvements  issued  without  any  authority; 
Dorian  v.  Shreveport,  28  Fed.  292,  allowing  recovery  by  assignee  in  good 
faith  of  bond  issued  for  work  actually  done ;  Neely  v.  Yorkville,  10  S.  G. 
149,  sustaining  validity  of  non-negotiable  bond  issued  in  payment  for 
improvements. 

Distinguished  in  Laycock  v.  Baton  Rouge,  35  La.  Ann.  478,  denying 
municipal  corporation's  liability  for  gas  bill. 

Municipal  corporations'  contracts  incurring  indebtedness  for  accom- 
plishment of  purpose  for  which  expenditures  are  expressly  authorised,  while 
executory,  are  subject  to  equities  existing  or  arising  between  the  parties. 

Approved  in  State  v.  Hawes,  112  Ind.  328, 14  N.  E.  89,  holding  fraudu- 
lently issued  township  certificate  purporting  to  be  in  payment  for  school 
supplies  void  in  innocent  holder's  hands;  North  Bergen  v.  Eager,  41 
N.  J.  L.  187,  holding  certain  improvement  certificates  subject  to  equities. 

Power  of  Louisiana  parish  officers  to  issue  negotiable  parish  bonds  and 
coupons  must  be  by  express  or  necessarily  implied  legislative  authority, 
and  cannot  be  implied  from  general  powers  of  police  and  taxation. 

Approved  in  Swanson  v.  City  of  Ottumwa,  131  Iowa,  545,  9  Ann.  Gas. 
1117,  5  L.  R.  A.  (N.  S.)  860,  106  N.  W.  11,  holding  authority  granted 
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city  under  act  to  procure  land  for  depot  ground,  did  not  authorize  it  to 
issue  negotiable  bonds  for  payment  of  such  land;  Village  of  Grant  v. 
Sherrill,  71  Neb.  222,  98  N.  W.  682,  holding  law  does  not  authorize  vil- 
lages to  issue  negotiable  bonds  to  aid  private  parties  in  construction  of 
waterworks;  Weil,  Roth  &  Go.  v.  Mayor  etc.  of  Town  of  Newbern,  126 
Tenn.  264,  Ann.  Cas.  1913E,  25  L.  R.  A.  1915A,  1009, 148  S.  W.  691,  hold- 
ing bonds  of  town  invalid  as  not  authorized  by  valid  election,  nor  rati- 
fied by  town  paying  interest  thereon ;  Little  Rock  v.  Merchants1  National 
Bank,  98  U.  S.  315,  25  L.  Ed.  110,  sustaining  city's  liability  on  bonds 
issued  in  pursuance  of  statute;  Claiborne  County  v.  Brooks,  111  U.  S. 
407,  28  L.  Ed.  473,  4  Sup.  Ct.  492,  holding  power  to  erect  public  build- 
ings does  not  imply  power  to  issue  negotiable  paper;  Hill  v.  Memphis, 
134  U.  S.  204,  38  L.  Ed.  890,  10  Sup.  Ct.  564,  denying  right  of  Memphis 
to  issue  railroad  aid  bonds ;  Green  v.  Dyersburg,  2  Flipp.  486,  Fed.  Cas. 
5756,  and  Kelly  v.  Milan,  21  Fed.  858,  both  holding  power  to  subscribe 
for  railroad  company's  stock  does  not  include  power  to  issue  negotiable 
bonds;  Merrill  v.  Monticerfo,  138  U.  S.  687,  689,  690,  34  L.  Ed.  1075, 1076, 
11  Sup.  Ct.  447,  448  (reversing  22  Fed.  592,  595),  denying  recovery  upon 
negotiable  bonds  of  town  having  merely  implied  authority  to  borrow 
money;  Brenham  v.  German- American  Bank,  144  U.  S.  183-186,  36  L. 
Ed.  395,  396,  12  Sup.  Ct.  563,  564,  denying  recovery  on  bonds  issued 
under  general  authority  to  incur  indebtedness;  Hitchcock  v.  Galveston, 
2  Woods,  282-284,  Fed.  Cas.  6532  (reversed  in  96  U.  S.  350,  24  L.  Ed. 
661),  denying  implication  of  power  to  issue  negotiable  bonds,  from  power 
to  improve  pavements;  Hopper  v.  Covington,  10  Biss.  490,  8  Fed.  779, 
holding  municipal  bond  containing  no  recital  of  legislative  authority  for 
issuance  not  commercial  paper;  Gause  v.  Clarksville,  5  Dill.  170,  181, 
Fed.  Cas.  5276,  denying  city's  power  to  issue  negotiable  bonds  under 
general  grants  of  power  in  charter;  Stanton  v.  Shipley,  27  Fed.  500, 
denying  indorsee's  right  to  recover  on  township  notes  issued  without 
authority;  Bangor  Savings  Bank  v.  Stillwater,  46  Fed.  901,  denying 
city's  power  to  issue  negotiable  paper  to  carry  out  authorized  purchase ; 
Village  of  Oquawka  v.  Graves,  82  Fed.  573,  27  C.  C.  A.  327,  denying 
municipality's  power  to  issue  negotiable  refunding  bonds;  Lehman  v. 
San  Diego,  83  Fed.  671,  27  C.  C.  A.  668,  holding  power  to  incur  indebted- 
ness not  inclusive  of  power  to  issue  ~bonds ;  New  Orleans  etc.  R.  R.  Co. 
v.  Dunn,  51  Ala.  139,  and  Mayor  v.  Wetumpka  Wharf  Co.,  63  Ala.  625, 
both  denying  city's  power  to  issue  negotiable  bonds  in  aid  of  internal 
improvement;  Blackman  v.  Lehman,  63  Ala.  552,  35  Am.  Rep.  62,  deny- 
ing negotiability  of  certain  bonds  whose  issuance  authorized;  Newgass 
v.  New  Orleans,  42  La.  Ann.  168,  21  Am.  St.  Rep.  371,  7  South.  566, 
denying  city's  right  to  make  certain  evidences  of  debt  negotiable;  State 
v.  Mayor  of  Lafayette,  49  La.  Ann.  1758,  22  South.  1012,  reversed  on 
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rehearing,  denying  municipality's  power  to  issue,  and  liability  on,  negoti- 
able bonds  to  refund  debt  for  public  improvements;  Bogart  v.  Laniotte 
Township,  79  Mich.  298,  44  N.  W.  613,  holding  negotiable  interest-bearing 
bonds,  issued  without  legislative  authority,  void ;  State  v.  Cook,  43  Neb. 
322,  61  N.  W.  694,  holding  municipal  corporation's  warrants  not  negoti- 
able ;  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  312,  44  L.  R.  A. 
253,  31  S.  E.  482,  holding  bonds  issued  under  void  law  void ;  Colburn  v. 
Chattanooga  Western  R.  R.  Co.,  94  Tenn.  51,  28  S.  W.  300,  holding  void 
negotiable  county  bonds  issued  without  express  authority  to  secure  pub- 
lic improvements;  Robertson  v.  Breedlove,  61  Tex.  322,  holding  county 
should  be  enjoined  from  issuing  negotiable  bonds  to  build  courthouse; 
Exchange  Bank  v.  County  of  Lewis,  28  W.  Va.  288,  denying  county's 
authority  to  issue  bonds  to  secure  indebtedness;  dissenting  opinion  in 
State  v.  Mayor  of  Lafayette,  49  La.  Ann.  1779,  22  South.  758,  majority 
sustaining  validity  of  certain  negotiable  bonds;  Glass  v.  Parish  of  Con- 
cordia, 113  La.  547,  37  South.  189,  arguendo. 

Distinguished  in  Rodgers  v.  Thomas,  193  Fed.  957,  113  C.  C.  A.  580, 
holding  where  there  was  an  irregular  exercise  of  power  in  disposal  of 
irrigation  bonds,  after  lapse  of  eight  years,  subsequent  purchaser  of  land 
in  irrigation  district  cannot  question  their  validity;  Hitchcock  v.  Gal- 
veston, 96  U.  S.  350,  24  L.  Ed.  661  (reversing  2  Woods,  282-284,  Fed. 
Cas.  6532),  sustaining  city's  liability  on  contract  for  paving,  though  pay- 
ment in  bonds  contracted  for;  Carpenter  v.  Buena  Vista  County,  5  Dill. 
559,  Fed.  Cas.  2429,  holding,  under  Iowa  legislation,  bonds  issued  in  pur- 
suance of  vote  of  people,  are  presumptively  valid;  Merrill  v.  Montioello, 
22  Fed.  592,  595,  sustaining  validity  of  bonds  issued  to  meet  indebted- 
ness not  otherwise  payable;  Portland  etc.  Bank  v.  Evansville,  25  Fed. 
391,  sustaining  validity  of  bonds  issued  to  redeem  old  bonds;  Holmes  v. 
Shreveport,  31  Fed.  118,  119,  holding  valid  negotiable  bonds  issued  to 
pay  for  authorized  public  works;  Grommes  v.  Sullivan,  81  Fed.  46,  43 
L.  R.  A.  425,  26  C.  C.  A.  320,  as  to  corporations  other  than  municipal; 
City  of  Huron  v.  Second  Ward  Savings  Bank,  86  Fed.  280,  281,  30 
C.  C.  A.  38,  holding  power  to  issue  refunding  bonds  was  included  in 
general  power  to  issue  bonds ;  Magie  v.  Union  Township,  40  N.  J.  L.  455, 
where  bonds  in  payee's  hands  held  valid;  Williamsport  v.  Common- 
wealth, 84  Pa.  St.  496,  24  Am.  Rep.  216,  holding  implied  power  existed 
to  issue  bonds  for  street  improvements;  dissenting  opinion  in  Brenham 
v.  German-American  Bank,  144  U.  S.  191,  192, 194,  36  L.  Ed.  397,  398,  12 
Sup.  Ct.  566,  567,  majority  holding  power  to  issue  negotiable  bonds  not 
included  in  power  to  borrow  money. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  829,  830. 
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Implied  power  of  municipality  to  issue  bonds.    Note,  Ann.  Oas. 
1913E,  37,  99. 

Implied  power  of  municipality  to  borrow  money  or  to  incur  in- 
debtedness for  public  improvements.    Note,  Ann.  Oas.  761. 

Implied   municipal   power   to   construct   improvements   on   credit. 
Note,  4LB.A.  (N.  S.)  746. 

Municipal  corporation's  power  to  issue  negotiable  securities  may  be 
implied  from  granted  powers  which  could  not  otherwise  be  carried  out. 

Approved  in  Board  of  Supervisors  v.  Hawkins,  16  Ariz.  18,  140  Pac. 
82,  allowing  city  to  increase  indebtedness  for  construction  of  court- 
house; Desmond  v.  Jefferson,  19  Fed.  486,  sustaining  bonds  issued 
to  purchase  fire-engine;  Holmes  v.  Shreveport,  31  Fed.  119,  holding  valid, 
negotiable  bonds  issued  to  pay  for  authorised  public  works;  Common- 
wealth v.  Williamstown,  156  Mass.  72,  30  N.  E.  472,  holding  town  author- 
ized to  subscribe  for  railroad  stock  could  issue  negotiable  bonds  there- 
for; State  y.  School  District,  13  Neb.  81, 12  N.  W.  928,  sustaining  negoti- 
able bonds  issued  under  power  to  borrow  money;  City  of  Williamsport 
v.  Commonwealth,  84  Pa.  St.  496,  24  Am.  Rep.  216,  sustaining  city's 
power  to  issue  bonds  for  street  improvements;  Hays  v.  Gajion  Gas  etc., 
Co.,  29  Ohio  St.  339,  as  to  private  corporation  having  power  to  borrow; 
dissenting  opinion  in  City  of  Hazlehurst  v.  Mayes,  96  Miss.  672,  51 
South.  893,  majority  holding  city  had  no  power  to  issue  bonds  to  pur- 
chase land  for  park. 

Miscellaneous.  Cited  in  Barkley  v.  Levee  Commissioners,  93  U.  S. 
260,  23  L.  Ed.  894. 

15  Wall.  573-680,  21  L.  Ed.  229,  PARTRIDGE  ▼.  PHOENIX  MUT.  LIFE 
INS.  CO. 

Parol  evidence  is  inadmissible  to  incorporate  a  custom  into  an  express 
contract  In  writing,  the  terms  of  which  are  neither  technical  nor  ambiguous. 

Approved  in  Fidelity  &  Deposit  Co.  v.  Washington  Life  Ins.  Co.,  193 
Fed.  514,  and  Gooding  v.  Northwestern  etc.  Life  Ins.  Co.,  110  Me.  74, 
85  Atl.  394,  both  rejecting  evidence  of  custom  that  agent  was  entitled 
to  commissions  on  renewal  premiums ;  Harding  v.  Cargo  etc.  of  Coal,  147 
Fed.  976,  provision  in  charter-party  for  ship  to  carry  coal,  "vessel  to 
have  turn  in  loading,"  does  not  make  port  custom  to  give  steamers  pref- 
erence in  filling  bunkers  part  of  contract,  where  custom  unknown  to 
parties ;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182,  67  C.  C.  A. 
74,  evidence  of  custom  is  admissible  to  show  that  contract  to  deliver  dis- 
tillery slop  at  distiller's  cattle-feeding  lot,  contemplated  compliance  with 
custom  to  supply  lot  with  pens  and  troughs;  Shelby  Iron  Co.  v.  Dupree, 
147  Ala.  608,  41  South.  183,  refusing  to  admit  parol  evidence  of  custom 
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to  vary  contract  for  sale  of  coal;  Menage  v.  Rosenthal,  175  Mass.  361, 
56  N.  E.  580,  holding  evidence  inadmissible  of  custom  of  traveling  sales- 
men being  in  New  York  during  certain  months;  contract  providing  for 
New  England  trade;  Walker  v.  John  Hancock  etc.  Ins.  Co.,  80  N.  J.  L. 
348,  Ann.  Gas.  1912A,  526,  35  L.  R.  A.  (N.  8.)  158,  79  Atl.  357,  agent 
has  no  right  to  commissions  on  renewal  premiums  after  his  discharge; 
R.  J.  Menz  Lumber  Co.  v.  E.  J.  McNeeley  &  Co.,  58  Wash.  231,  28 
L.  R.  A.  (N.  8.)  1007,  108  Pac.  625,  where  contract  was  for  order  for 
shingles  and  seller  attempted  to  introduce  evidence  of  custom  making 
delivery  subject  to  exigencies  of  transportation ;  Grace  v.  American  Cen- 
tral Ins.  Co.,  109  U.  S.  283,  87  L.  Ed.  934,  3  Sup.  Ct.  210,  holding  evi- 
dence of  custom  among  insurance  men  inadmissible  to  vary  terms  of 
written  contract ;  Mutual  etc.  Life  Ins.  Co.  v.  Charles,  17  Fed.  Cas.  1074, 
denying  agent  has  continuing  right  in  insurance  business  by  usage;  Can- 
dee  v.  Citizens'  Ins.  Co.,  4  Fed.  144,  holding  evidence  of  custom  to  add 
to  terms  of  policy  inadmissible;  The  Dictator,  30  Fed.  638,  holding  evi- 
dence of  custom  to  discharge  by  lighters  inadmissible,  where  charter- 
party  required  consignees  to  furnish  wharf;  Sorensen  v.  Keyser,  51  Fed. 
32,  2  C.  C.  A.  92,  holding  parol  evidence  inadmissible  to  show  what  par- 
ties contemplated,  where  contract  is  unambiguous;  Phoenix  etc.  Life  Ins. 
Co.  v.  Holloway,  51  Conn.  314,  50  Am.  Rep.  23,  holding  agent  had  no 
right  in  premiums  to  accrue  except  as  contract  expressly  provided; 
Marks  v.  The  Cass  etc.  Elevator  Co.,  43  Iowa,  148,  holding  parol  evi- 
dence inadmissible  to  vary  contract  of  bailment ;  Stout  v.  McLachlin,  38 
Kan.  125, 15  Pac.  905,  refusing  to  permit  proof  of  custom  to  alter  speci- 
fic agreement;  Phenix  Ins.  Co.  v.  Munger,  49  Kan.  193,  S3  Am.  St.  Rep. 
365,  30  Pac.  122,  refusing  evidence  of  custom  among  other  insurance 
companies,  to  vary  plain  writing. 

Distinguished  in  Ball  v.  Aurora  etc.  Ins.  Co.,  20  Fed.  235,  sustaining 
agent's  power  to  bind  company  by  parol  waiver  of  immediate  payment 
of  premiums ;  McCulsky  v.  Klosterman,  20  Or.  114,  10  L.  R.  A.  789,  25 
Pac.  368,  holding  proof  of  usage  admissible  to  explain  words  of  tech- 
nical meaning  in  contract;  Bardwell  v.  Ziegler,  3  Wash.  39,  28  Pac 
361,  holding  proof  of  custom,  with  reference  to  which  contract  made, 
admissible. 

Right  to  contradict  terms  of  express  contract  by  custom  ox  other- 
wise.   Note,  8  E.  R.  0.  367. 

Objection  to  pleading  as  setoff,  amount  admitted  by  plaintiff,  cannot  be 
made  for  first  time  in  Supreme  Court. 

Approved  in  Dushane  v.  Benedict,  120  U.  S.  644,  30  L.  Ed.  813,  7  Sup. 
Ct.  702,  holding  objection  to  evidence  of  counterclaim  for  want  of  notice 
not  allowable  in  Supreme  Court. 
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Defendants  in  Federal  Circuit  Courts  can  avail  themselves  of  State 
Uwb  concerning  right  of  setoff  generally. 

Approved  in  Dotson  y.  Kirk,  180  Fed.  29,  103  C.  C.  A.  368,  allowing 
setoff  according  to  State  practice;  Calif ornian  Canneries  Co.  v.  Pacific 
Sheet  Metal  Wks.,  164  Fed.  979,  91  C.  C.  A.  106,  holding  under  code  of 
California,  promissory  note  arising  out  of  same  transaction  set  forth  in 
complaint  may  be  pleaded  as  counterclaim  in  suit  in  Federal  court,  though 
not  due  when  action  was  begun,  if  due  when  pleaded ;  Arkwright  Mills  v. 
Aultman  etc.  Mach.  Co.,  128  Fed.  196,  holding  under  Rev.  Laws  Mass., 
e.  170,  plaintiff  allowed  setoff  against  foreign  corporation  after  service  on 
corporation's  attorney;  Fidelity  Ins.  etc.  Co.  v.  Mechanics'  Sav.  Bank,  97 
Fed.  303,  38  C.  C.  A.  193,  allowing  stockholder  to  plead  to  suit  brought 
by  creditor  of  corporation  bona  fide  indebtedness  of  corporation  to  him; 
Bull  v.  First  Nat.  Bank,  14  Fed.  614,  enforcing  law  of  setoff  as  construed 
by  State  courts ;  Frick  v.  Clements,  31  Fed.  542,  Adams  v.  Spokane  Drug 
Co.,  57  Fed.  889,  23  L.  R.  A.  334,  and  Chamley  v.  Sibley,  73  Fed.  982, 
20  C.  C.  A.  157,  allowing  setoffs  according  to  State  practice;  Du  Vivier 
v.  Hopkins,  116  Mass.  128,  17  Am.  Rep.  145,  holding  nature  of  issue  or 
judgment  to  be  rendered  not  changed  by  removal  to  Federal  court. 

Distinguished  in  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed. 
732,  68  C.  C.  A.  89,  in  Federal  action  at  law  to  enforce  stockholder's 
statutory  liability  defendant  cannot  set  off  indebtedness  from  corporation 
to  him. 

Termination  of  insurance  agency  as  affecting  right  to  commissions 
on  renewals.    Note,  35  L.  R.  A:  (N.  S.)  155. 

Questions  of  state  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  453. 

Miscellaneous.  Cited  in  Morgan  v.  Wordell,  178  Mass.  353,  59  N.  E. 
1037,  assuming  that  provision  in  section  68b  of  United  States  Bankruptcy 
Act,  concerning  setoff,  governs  State  as  well  as  Federal  court. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Rep.  226. 

15  Wall.  580-591,  21  L.  Ed.  236,  MUTUAL  LIFE  INS.  OO.  V.  TERRY. 

Doctrine  of  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St.  466,  that  suicide 
will  avoid  a  policy,  although  there  is  no  condition  to  that  effect  in  the 
policy,  is  unsound. 

Distinguished  in  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  156,  42  L.  Ed. 
698,  18  Sup.  Ct.  305,  306,  holding  insured's  suicide  while  sane  avoids 
policy  independently  of  proviso. 

Denied  in  Supreme  Commandery  v.  Ainsworth,  71  Ala.  446,  46  Am. 
Rep.  336,  holding  suicide  while  sane  avoids  policy  independently  of 
proviso. 
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Provision  of  life  insurance  policy  against  payment,  when  party  "dies 
by  his  own  hand,"  attaches  where  insured  intentionally  takes  his  own  life 
while  in  possession  of  ordinary  reasoning  faculties. 

Approved  in  Manhattan  L.  Ins.  Co.  v.  Beard,  112  Ky.  460,  66  S.  W. 
36,  holding  no  recovery  on  policy  conditioned  against  self-destruction, 
sane  or  insane,  where  insured  knew  probable  result  of  act  and  intended 
it  j  Charter  Oak  Life  Ins.  Co.  v.  Rodel,  95  U.  S.  241,  24  L.  Ed.  485,  Ritter 
v.  Mutual  Life  Ins.  Co.,  169  U.  S.  154,  42  L.  Ed.  698,  18  Sup.  Ct.  305, 
and  70  Fed.  959,  42  L.  R.  A.  587,  17  C.  C.  A.  537,  sustaining  charges  to 
substantially  same  effect;  Wolf  v.  Mutual  Benefit  Life  Ins.  Co.,  30  Fed. 
Cas.  408,  charge  in  accordance  with  syllabus  rule. 

There  is  no  difference  between  expressions,  "take  his  own  life,"  "commit 
suicide"  or  "die  by  his  own  hands"  in  proviso  in  life  insurance  policy 
against  payment  in  such  cases. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Broughton,  109  U.  S.  130, 
27  L.  Ed.  881,  3  Sup.  Ct.  104,  and  Moore  v.  Connecticut  etc.  Ins.  Co.,  1 
Flipp.  364,  Fed.  Cas.  9755,  both  holding  "die  by  suicide"  and  "die  by  his 
own  hand"  equivalent  expressions;  Supreme  Commandery  v.  Ainsworth, 
71  Ala.  449,  46  Am.  Rep.  339,  holding  the  exception  is  of  suicide ;  Grand 
Lodge  v.  Wieting,  168  111.  419,  61  Am.  St  Rep.  129,  48  N.  E.  62,  holding 
the  different  expressions  synonymous;  Mutual  Life  Ins.  Co.  v.  Wis  well, 
56  Kan.  768,  35  L.  R.  A.  266,  44  Pac.  998. 

Proviso  against  payment  of  life  insurance  does  not  attach  where  death 
caused  by  assured's  voluntary  act,  knowing  and  Intending  that  death  would 
result,  but  unable  to  understand  moral  character  or  general  nature,  conse- 
quence and  effect  of  the  act,  or  while  victim  of  insane  impulse. 

Approved  in  Knapp  v.  Order  of  Pendo,  36  Wash.  606,  79  Pac.  211,  fol- 
lowing rule;  Knight  Templars'  Indemnity  Co.  v.  J  arm  an,  187  U.  S. 
200,  47  L.  Ed.  143,  23  Sup.  Ct.  109,  holding  under  Missouri  statutes  self- 
destruction  by  insured,  whether  voluntary  or  not,  sane  or  insane,  no  de- 
fense to  action  upon  policy;  Clarke  v.  Equitable  Life  Assur.  Society, 
118  Fed.  376,  55  C.  C.  A.  200,  denying  recovery  under  policy  excepting 
"self-destruction  sane  or  insane"  regardless  of  insured's  mental  state 
when  taking  life ;  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  280,  52  C.  C.  A. 
154,  sustaining  covenant  in  insurance  policy  that  insured  will  not  die 
by  own  act,  while  insane;  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  61, 
holding  policy  stipulation  against  taking  life  while  insane  not  defeating 
recovery,  insured  taking  life  while  insane;  Baker  v.  Board  of  Fire  Pen- 
sion Fund,  18  Cal.  App.  436,  123  Pac.  345,  holding  where  one  through 
pain  from  broken  back  became  insane  and  committed  •  suicide,  widow 
was  entitled  to  fire  pension  under  charter  of  San  Francisco;  Seitzinger 
v.  Modern  Woodmen,  204  111.  61,  63,  67,  68  N.  E.  479,  480,  481,  holding 
insurance  policy  clause  providing  against  insured  dying  by  "own  hand, 
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whether  sane  or  insane/'  complete  exemption,  though  insured  insane; 
Dickerson  v.  Northwestern  Mut.  Life  Ins.  Co.,  200  111.  274,  65  N.  E.  696, 
holding  forfeiture  if ►  insured  sane  or  insane  died  by  own  hand  valid ; 
Supreme  Lodge  v.  Gelbke,  198  111.  368,  64  N.  E.  1059,  holding  policy  void, 
insured  taking  life  by  poison,  with  knowledge  of  effect  of  act,  though 
moved  by  "insane  impulse";  Zearfoss  v.  Switchmen's  Union,  102  Minn. 
63,  112  N.  W.  1047,  holding  evidence  in  suit  to  recdver  on  insurance 
policy  does  not  support  finding  of  jury  that  death  was  from  cause  other 
than  suicide;  Latimer  v.  Sovereign  Camp  etc.  W.  O.  W.,  62  S.  C.  150, 
160,  40  S.  E.  156,  160,  by  divided  court,  judgment  affirmed  against 
beneficiary,  but  holding  beneficiary  entitled  to  recover  on  beneficial  certi- 
ficate, insured  taking  own  life  while  insane ;  dissenting  opinion  in  Knights 
Templars*  etc.  Co.  v.  Jarman,  104  Fed.  646,  44  C.  C.  A.  93,  majority  hold- 
ing defense  upon  policy,  against  insured  committing  suicide,  includes  all 
cases  where  insured  took  life,  sane  or  insane ;  dissenting  opinion  in  Grand 
Circle  Women  of  Woodcraft  v.  Rausch,  24  Colo.  App.  316,  134  Pac. 
145,  majority  holding  no  recovery  could  be  had  on  benefit  certificate 
where  unmistakable  evidence  was  of  suicide  of  member  holding  it; 
Charter  Oak  Life  Ins.  Co.  v.  Rodel,  95  U.  S.  241,  24  L.  Ed.  435,  Manhattan 
Life  Ins.  Co.  v.  Broughton,  109  U.  S.  127, 131,  27  L.  Ed.  880,  882,  3  Sup. 
Ct.  102,  105,  Connecticut  Life  Ins.  Co.  v.  Akens,  150  U.  S.  473,  474,  37 
L.  Ed.  1149,  14  Sup.  Ct.  157,  Moore  v.  Connecticut  etc.  Ins.  Co.,  1  Flipp. 
>370,  372,  373,  Fed.  Cas.  9755,  Waters  v.  Connecticut  etc.  Ins.  Co.,  2 
Fed.  894,  and  Mutual  Life  Ins.  Co.  v.  Leubrie,  71  Fed.  844,  18  C.  C.  A. 
332,  where  juries  similarly  charged,  holding  cases  of.  suicide  while  in- 
sane not  within  similar  provisos;  Accident  Ins.  Co.  v.  Crandal,  120 
U.  S.  531,  80  L.  Ed.  742,  7  Sup.  Ct.  687,  where  insured  hung  himself  while 
insane;  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  149,  42  L.  Ed.  696,  18 
Sup.  Ct.  303,  and  when  in  Circuit  Court  of  Appeals,  70  Fed.  .959,  42 
L.  R,  A.  587,  17  C.  C.  A.  537,  sustaining  substantially  similar  charge; 
Berger  v.  Pacific  etc.  Ins.  Co.,  88  Fed.  242,  holding  exception  of  "inten- 
tional injuries  inflicted  by  .  .  .  any  other  person"  did  not  include 
shooting  by  lunatic;  Supreme  Commandery  v.  Ainsworth,  71  Ala.  448, 
449,  46  Am.  Rep.  388,  339,  holding  unintentional,  involuntary  killing  not 
within  proviso;  Life  Assn.  of  America  v.  Waller,  57  Ga.  537,  construing 
proviso ;  Grand  Lodge  v.  Wieting,  168  111.  420,  61  Am.  St.  Rep.  130,  48 
N.  E.  62,  and  Michigan  etc.  Ins.  Co.  v.  Naugle,  130  Ind.  85,  29  N.  E.  395, 
as  to  when  proviso  inapplicable;  Wolf  v.  Mutual  Benefit  Life  Ins.  Co., 
30  Fed.  Cas.  408,  charge  in  accordance  with  syllabus  rule;  Phillips  v. 
Louisiana  etc.  Ins.  Co.,  26  La.  Ann.  406,  21  Am.  Rep.  550,  no  responsibil- 
ity attaches  where  deceased  was  insane  when  he  committed  suicide; 
Blackstone  v.  Standard  Life  etc.  Ins.  Co.,  74  Mich.  609,  614,  3  L.  R.  A. 
493,  495,  42  N.  W.  161, 163,  suicide  by  person  non  compos  not  within  for- 
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feiture  clause  of  policy;  Scheffer  v.  Nat.  Life  Ins.  Co.,  25  Minn.  537, 
charge  in  accordance  with  syllabus  rule,  correct ;  De  Gogorza  v.  Knicker- 
bocker life  Ins.  Co.,  65  N.  Y.  235,  policy  not  void  where  suicide  was 
utterly  bereft  of  reason  at  time;  Schultz  v.  Insurance  Co.,  40  Ohio  St. 
223,  48  Am.  Rep.  680,  onus  upon  company  to  show  that  death  was  within 
proviso;  Connecticut  etc,  Ins.  Co.  v.  Groom,  86  Pa.  St.  96,  27  Am.  Rep. 
690,  to  same  effect;  Hathaway  v.  National  Life  Ins.  Co.,  48  Vt.  354, 
charge  embracing  syllabus  rule,  correct;  Mut.  Benefit  Life  Ins.  Co.  v. 
Daviess,  87  Ky.  550,  9  S.  W.  815,  Brower  v.  Supreme  Lodge  Nat.  Reserve 
Assn.,  74  Mo.  App.  495,  Spruill  v.  Northwestern  Mut.  Life  Ins.  Co.,  120 
N.  C.  143,  27  S.  E.  40,  and  Lache  y.  State,  22  Tex.  App.  309,  58  Am.  Rep. 
642,  3  S.  W.  543,  where  insanity  was  urged  as  defense  to  charge  of 
murder;  Pierce  v.  Travelers'  Life  Ins.  Co.,  34  Wis.  395,  arguendo; 
dissenting  opinion  in  M'Glother  v.  Provident  etc.  Co.,  89  Fed.  691,  32 
C.  C.  A.  318,  majority  holding  death  from  accidentally  taking  poison 
within  exception  of  "death  resulting  from  poison";  dissenting  opinion 
in  De  Gogorza  v.  Knickerbocker,  65  N.  Y.  248,  arguendo. 

Distinguished  in  Daniels  v.  New  York  etc.  Ry.  Co.,  183  Mass.  378, 
67  N.  E.  425,  holding  railroad  not  liable  for  death  of  suicide  knowing 
effect  of  act,  though  insane  from  results  of  railway  accident ;  Scherar 
Prudential  Ins.  Co.,  63  Neb.  534,  88  N.  W.  688,  holding  insurance  policy 
limiting  liability  to  premiums  paid,  if  insured  within  three  years  com- 
mitted suicide,  sane  or  insane,  valid ;  Brown  v.  United  Moderns,  39  Tex. 
Civ.  345,  87  S.  W.  358,  holding  where  benefit  certificate  is  conditioned* 
to  be  void  in  case  of  suicide,  whether  sane  or  insane,  certificate  is  avoided 
if  member  was  conscious  of  physical  nature  of  act  when  he  inflicted  it; 
Bigelow  v.  Berkshire  life  Ins.  Co.,  93  U.  S.  286/23  L.  Ed.  919,  Chapman 
v.  Republic  Life  Ins.  Co.,  6  Biss.  240,  Fed.  Cas.  2606,  Kelley  v.  Mutual 
Life  Ins.  Co.,  75  Fed.  642,  and  Scarth  v.  Security  etc.  Life  Society,  75 
Iowa,  347,  39  N.  W.  659,  where  proviso  made  expressly  applicable, 
whether  insured  "sane  or  insane";  Riley  v.  Hartford  etc.  Ins.  Co.,  25 
Fed.  316,  where  "feloniously  or  otherwise"  held  equivalent  to  suicide 
"sane  of  insane." 

Explained  in  Adkins  v.  Columbia  Life  Ins.  Co.,  70  Mo.  29,  31,  33,  35 
Am.  Rep.  412,  418,  414,  where  policy  limited  liability  where  death  of  as- 
sured was  caused  "by  his  own  act  or  intention,  whether  sane  or  insane" ; 
Sparks  v.  Life  Indemnity  Co.,  61  Mo.  App.  113,  where  policy  stipulated 
that  it  should  be  void  in  case  of  suicide,  assured  being  either  sane  or 
insane. 

Denied  in  Knickerbocker  Life  Ins.  Co.  v.  Peters,  42  Md.  419,  declar- 
ing language  of  principal  case,  upon  this  point,  mere  obiter;  Van  Zandt 
v.  Mutual  etc.  Ins.  Co.,  55  N.  Y.  178,  179,  14  Am.  Rep.  221,  222,  to  the 
same  effect. 

Condition  against  suicide  in  life  policy.    Note,  19  Am.  Rep.  629. 
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Effect  of  suicide  of  assured  on  right  to  recover  on  life  insurance 
policy.    Note,  59  Am.  Dec.  489,  491,  492,  493,  494. 

Suicide  as  evidence  of  insanity.    Note,  Ann.  Oas.  1912A,  44. 

Effect  of  insanity  on  suicide  condition  in  policy.    Note,  85  L.  R.  A* 
259,  260,  261,  264. 

Effect  of  words  "sane  or  insane/'  etc.,  in  suicide  clause  in  policy. 
Note,  17  L.  R.  A.  (N.  S.)  263. 

Rules  for  construing  insurance  policies.    Note,  14  E.  R.  0.  23. 
Accident  insurance — Evidence  of  cause  of  death.    Note,  50  Am.  St. 
Rep.  443. 

Miscellaneous.  Cited  in  Accident  Ins.  Co.  v.  Crandal,  120  U.  S.  532, 
80  L.  Ed.  743,  7  Sup.  Ct.  688,  holding  insanity  not  "bodily  infirmity  or 
disease/'  within  meaning  of  exception  in  policy;  Supreme  Commandery 
v.  Ainsworth,  71  Ala.  449,  46  Am.  Rep.  339,  holding  burden  of  proof  of 
insanity  on  party  alleging  it;  Patterson  v.  Natural  Premium  Life  Ins. 
Co.,  100  Wis.  123,  69  Am.  St.  Rep.  902,  42  L.  R.  A.  258,  75  N.  W.  982, 
arguendo. 

15  Wall  691-600,  21  L.  Ed.  193,  BROWN  ▼.  KENNEDY. 

Court  has  no  jurisdiction  to  decree  confiscation  of  anything  not  brought 
within  its  jurisdiction,  by  seizure  of  marshal. 

Approved  in  Pike  v.  Wassell,  94  U.  S.  712,  24  L.  Ed.  309,  hold- 
ing seizure  necessary  to  give  court  jurisdiction  for  condemna- 
tion of  property;  Kirtland  v.  Hotchkiss,  42  Conn.  445,  and  Fairfax  v. 
Alexandria,  28  Gratt.  26,  both  arguendo. 

Marshal's  return  in  confiscation  proceedings  under  act  of  1862,  that  he 
had  attached  bond,  mortgage  and  credit,  conclusively  establishes  that  seiz- 
ure was  made  and  that  subject  thereof  was  within  jurisdiction  of  court,  and 
bars  foreclosure  on  mortgage. 

Approved  in  Schneider  v.  Fergusen,  77  Tex.  576,  15  S.  W.  155,  holding 
sheriff's  return  cannot  be  attacked  in  collateral  suit. 

Distinguished  in  United  States  v.  McHie,  194  Fed.  898,  marshal's  re- 
turn held  not  conclusive  as  to  strangers  to  writ;  Frank  Parmelee  Co.  v. 
Aetna  Life  Ins.  Co.,  166  Fed.  743,  92  C.  C.  A.  403,  sheriff's  return  on 
summons  may  be  impeached  where  question  arises  in  suit  between  in- 
sured and  insurer  on  accident  indemnity  policy. 

16  Wall  600-610,  21  L.  Ed.  254,  HOLDANE  v.  SUMNER. 

Lessor,  who  falls  to  distrain  for  unpaid  rent  until  after  prescribed  fif- 
teen days,  by  reason  of  a  stay  of  proceedings  against  tenant  issued  out  of 
proper  court,  does  not  lose  his  rights  though  such  stay  was  afterward  an- 
nulled as  improperly  granted. 
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Approved  in  Gibson  v.  Gautier,  1  Mackey  (D.  C),  44,  lien  not  de- 
stroyed by  fact  that  goods  are  in  custody  of  marshal  under  execution 
levy. 

Lien  of  landlord  as  directed  by  bankruptcy  or  insolvency  of  tenant. 
Note,  15  Ann.  Gas.  889. 

15  Wall.  610-624,  21  I*  Ed.  212,  GtUNN  v.  BABBT. 

Congress  cannot,  by  authorisation  or  ratification,  give  the  slightest 
effect  to  a  State  law  or  Constitution  which  is  in  conflict  with  the  Federal 
Constitution. 

Approved  in  Kener  v.  La  Grange  Mills,  231  U.  S.  217,  218,  58  L.  Ed. 
191,  34  Sup.  Ct.  83,  holding  State  Constitution  cannot  exempt  property 
from  existing  liens,  nor  can  Congress  give  such  Constitution  greater 
effect;  Eberhart  v.  United  States,  204  Fed.  893,  123  C.  C.  A.  180,  holding 
where  bond  was  executed  under  act  limiting  time  as  to  liability  of  sure- 
ties, Congress  could  not  by  special  act  revive  such  liability  and  authorize 
creditors  to  bring  suit ;  In  re  Rahrer,  140  U.  S.  560,  35  L.  Ed.  576,  11 
Sup.  Ct.  869,  in  affirming  validity  of  act  making  liquors  imported  into 
any  State  or  territory  subject  to  laws  thereof  relating  to  sale  of  such 
articles ;  Moody  v.  Bibb,  50  Ala.  250,  holding  invalid  an  act  of  the  legis- 
lature sanctioning  an  unauthorized  conversion  of  probate  estates;  In  re 
Jordon,  13  Fed.  Cas.  1082,  arguendo. 

State  can  no  more  Impair  an  existing  contract  by  a  constitutional  pro- 
vision than  by  a  legislative  act. 

Approved  in  Farmers'  Co-operative  Creamery  Co.  v.  Iowa  State  Ins. 
Co.,  112  Iowa,  611,  84  N.  W.  905,  holding  statute  providing  period  within 
which  action  upon  policy  must  be  brought  not  affecting  executed  policy 
limiting  time  to  six  months ;  Crain  v.  McGee,  132  La.  314,  61  South.  386, 
property  exempted  from  seizure  by  Constitution  of  1898,  is  seizable  under 
a  judgment  obtained  on  a  claim  dated  prior  to  its  passage;  dissenting 
opinion  in  Evans-Snider-Buel  Co.  v.  M'Fadden,  105  Fed.  304,  58  L.  R.  A. 
900,  44  C.  C.  A.  494,  majority  holding  congressional  act  validating  ex- 
isting mortgages  not  unconstitutional  as  invalidating  existing  attachment 
right;  United  States  v.  Jefferson  County,  1  McCrary,  362,  5  Dill.  316, 
Fed.  Cas.  15,472,  holding  constitutional  amendment  restricting  power  of 
municipalities  to  levy  taxes  invalid  when  it  operated  to  prevent  the 
payment  of  bonds  previously  contracted;  Fail  v.  Presley,  50  Ala.  346, 
holding  emancipation  proclamation  had  no  effect  on  a  cause  of  action 
which  accrued  before  it  was  issued;  American  Building  etc.  Assn.  v. 
Rainbolt,  48  Neb.  450,  67  N.  W.  499,  where  act  relating  to  building  and 
loan  associations  was  held  void,  in  so  far  as  it  sought  to  declare  illegal, 
agreements  existing  at  time  of  its  enactment;  Shuler  v.  Bull,  15  S.  C. 
433,  holding  constitutional  provision  giving  property  of  married  woman 
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to  her  as  her  separate  estate  did  not  affect  vested  marital  rights  of  her 
husband;  Grigsby  v.  Peak,  57  Tex.  149,  holding  State  Constitution  can- 
not divest  rights  which  have  vested  by  limitation;  Speidel  v.  Schlosser, 
13  W.  Va.  700,  holding  constitutional  an  act  allowing  homestead  exemp- 
tion, which  provided  it  should  not  affect  existing  contracts;  dissenting 
opinion  in  Louisiana  v.  Jumel,  107  U.  S.  761,  27  L.  Ed.  465,  2  Sup.  Ct. 
169,  majority  holding  State  could  not  be  sued  on  its  bonds ;  Grand  Lodge 
of  Masons  v.  New  Orleans,  44  La.  Ann.  666,  11  South.  151,  as  authority 
for  holding  a  constitutional  provision  a  law  within  meaning  of  clause 
in  Federal  Constitution  forbidding  any  State  to  enact  laws,  the  effect 
of  which  is  to  impair  the  obligation  of  a  contract ;  with  approval,  Voor- 
hies  v.  Mayor  etc.  of  Houston,  70  Tex.  339,  7  S.  W.  682,  In  re  Kerr,  14 
Fed.  Cas,  386,  State  v.  Hickman,  9  Mont.  379,  8  L.  R.  A.  405, 
23  Pac.  743,  Lamb  v.  Mason,  50  Vt.  350,  and  Huffman  v.  Leffell,  32 
Gratt.  45,  all  arguendo. 

Explained  in  In  re  Jordan,  13  Fed.  Cas.  1082,  and  In  re  Smith,  2 
Woods,  460,  Fed.  Cas.  12,996,  affirming  validity  of  bankruptcy  act  of 
1873,  and  holding  Congress,  by  virtue  of  power  given  it  to  pass  a  bank- 
ruptcy law,  has  authority  to  impair  obligation  of  a  contract. 

Distinguished  in  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commis- 
sion, 153  Wis.  618,  Ann.  Gas.  1915A,  911,  L.  R.  A.  1915F,  744,  142  N.  W. 
498,  holding  section  1862  did  not  empower  city  to  make  contract  fixing 
rates  of  fare  which  could  not  be  changed  by  legislature  of  railroad  com- 
mission ;  dissenting  opinion  in  Irvine  v.  New  York  Edison  Co.,  207  N.  Y. 
439,  Ann.  Gas.  19140,  441,  101  N.  E.  363,  majority  holding  where  stock 
corporation  transfers  everything  to  another  corporation,  such  transfer 
could  not  be  with  intent  to  defraud  creditors  as  property  constitutes 
trust  fund  which  may  be  followed. 

Legal  remedies  for  enforcement  of  contract,  which  belong  to  it  at  time 
and  place  where  made,  are  part  of  its  obligation. 

Approved  in  McFadden  v.  Blocker,  2  Ind.  Ter.  290,  58  L.  R.  A.  878, 
48  S.  W.  1053,  holding  under  code  of  Indian  Territory  making  special 
execution  in  attachments  unnecessary  when  personal  judgment  has  been 
rendered,  attachment  becomes  vested  right;  Blouin  v.  Ledet,  109  La. 
711,  33  South.  741,  refusing  to  give  effect  to  homestead  law  to  divest 
liens  existing  at  time  of  adoption ;  Hanscom  v.  Maiden  etc.  Gaslight  Co., 
220  Mass.  7,  107  N.  E.  429,  holding  statute,  amending  law  providing 
that  attachments  not  levied  on  before  debtor's  death  are  thereby  dis- 
solved, by  excepting  attached  property  which  he  had  alienated  before 
death,  is  prospective  only;  Turk  v.  Mayberry,  32  Okl.  74,  121  Pac.  668, 
holding  statutory  right  of  redemption  from  foreclosure  or  execution  sale 
cannot  be  impaired,  after  right  accrues,  by  subsequent  legislation;  Dav- 
idson v.  Richardson,  50  Or.  326,  328,  126  Am.  St  Rep.  738,  17  L.  R.  A. 
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(N.  S.)  319,  91  Pac.  1080, 1081,  holding  statute  enlarging  dower  estate  is 
void  as  to  pre-existing  debts;  Ex  parte  Goldsmith,  68  S.  C.  538,  47  S.  E. 
987,  determining  right  of  widow  in  balance  of  proceeds  of  mortgage 
foreclosure  on  lands  which  they  had  abandoned  as  home ;  dissenting  opin- 
ion in  Evans-Snider-Buel  Co.  v.  M'Fadden,  105  Fed.  305,  58  L.  R.  A. 
900,  44  C.  C.  A.  494,  majority  holding  congressional  just  validating  ex- 
isting mortgages  as  against  attachment  liens  constitutional;  Fink  v. 
O'Neil,  106  U.  S.  276,  27  L.  Ed.  198, 1  Sup.  Ct.  328,  holding,  where  prop- 
erty of  judgment  debtor  of  the  government  would  be  exempt  if  private 
party  had  been  plaintiff,  it  is  exempt  from  execution  sued  out  by  gov- 
ernment; Clews  v.  County  of  Lee,  2  Woods,  478,  Fed.  Cas.  2892,  and 
Sibley  v.  Mobile,  3  Woods,  540,  Fed.  Cas.  12,829,  holding  law  authoriz- 
ing tax  to  pay  for  county  bonds  part  of  obligation  of  bondsj  Edwards 
v.  Williamson,  70  Ala.  156,  and  Robards  v.  Brown,  40  Ark.  427,  and  if 
remedy  is  so  changed  as  to  substantially  impair  value  of  contract,  it  is 
illegal;  Keel  v.  Larkin,  72  Ala.  501,  parties  to  contract  are  presumed 
to  have  in  view  such  exemption  laws  and  rights  as  are  in  force  at  date 
of  contract.  Cited  in  the  following  as  authority  for  holding  a  State  has 
no  power  to  impair  the  remedy  on  a  contract  by  making  sweeping  ex- 
emptions: Alexander  v.  Kilpatrick,  14  Fla.  460,  Foster  v.  Byrne,  76 
Iowa,  297,  35  N.  W.  514,  Lessley  v.  Phipps,  49  Miss.  800,  802,  805,  and 
Johnson  v.  Fletcher,  54  Miss.  629,  28  Am.  Rep.  389,  and  fact  that  debtor 
acquired  property  after  act  was  passed  does  not  change  rule ;  Waters  v. 
Dixie  Co.,  106  Ga.  595,  71  Am.  St.  Rep.  285,  32  S.  E.  638,  and  Baser  v. 
Shepard,  107  Ind.  422,  8  N.  E.  282,  where  mechanic's  lien  given  by  statute 
has  become  fixed  and  is  vested  right,  no  subsequent  modification  of  stat- 
ute can  affect  that  right;  Rock  Island  Bank  v.  Thompson,  173  111.  607, 
64  Am.  St.  Rep.  146,  50  N.  E.  1093,  holding  statute  relating  to  judgment 
liens  has  no  retroactive  effect;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac. 
319,  holding  statute  relating  to  foreclosure  of  mortgages  can  have  no 
retroactive  effect ;  Phinney  v.  Phinney,  81  Me.  464,  10  Am.  St  Rep.  272, 
4  L.  R.  A.  351,  17  Atl.  408,  holding  statute  extending  time  of  equity  of 
redemption  not  applicable  to  mortgages  entered  into  before  its  passage; 
Schuster  v.  Weiss,  114  Mo.  173,  19  L.  R.  A.  187,  21  S.  W.  443,  where 
statute  increasing  liability  of  obligors  on  an  appeal  bond  was  held  to 
release  obligors;  Ryan  v.  Maxey,  14  Mont.  83,  35  Pac.  516,  where  it  was 
held  statute  could  not  be  so  construed  as  to  abrogate  an  attachment 
lien  acquired  prior  to  its  passage;  State  v.  McPeak,  31  Neb.  143,  47 
N.  W.  692,  holding  State  having  leased  land  under  certain  conditions, 
cannot  change  those  conditions,  to  detriment  of  lessee,  during  term  of 
lease ;  Magruder  v.  Esmay,  35  Ohio  St.  238,  holding  act  prescribing  what 
shall  constitute  conclusive  proof  of  possession  in  favor  of  purchaser  at 
tax  sale,  cannot  operate  to  set  statute  of  limitations  running  in  favor 
of  purchaser  prior  to  passage  of  act;  Warren  v.  Jones,  9  S.  C.  294,  and 
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Carrier  ▼.  Thompson,  11  S.  C.  83,  both  holding  sections  of  code  relating 
to  executions  apply  only  to  executions  issued  after  its  adoption;  Bouk- 
night  v.  Epting,  11  S.  C.  74,  holding  statute  exempting  wife's  separate 
property  from  liability  for  husband's  debts  cannot  have  a  retroactive 
effect;  Skinner  v.  Holt,  9  S.  D.  435,  62  Am.  St  Rep.  888,  69  N.  W.  597, 
where  statute  exempting  from  execution  proceeds  of  life  insurance  pol- 
icies was  held  unconstitutional  as  to  contracts  existing  at  time  of  its 
enactment;  Roberts  v.  Cocke,  28  Gratt.  216,  holding  statute  permitting 
courts  to  remit  interest  on  certain  obligations  can  have  no  retroactive 
effect;  Peninsular  etc.  Works  v.  Union  Co.,  100  Wis.  493,  69  Am.  St. 
Rep.  937,  42  L.  R.  A.  333,  76  N.  W.  361,  where  certain  sections  of  State 
insolvency  law  were  held  void;  Morley  v.  Lake  Shore  etc.  Ry.  Co.,  146 
U.  S.  170,  36  L.  Ed.  929,  13  Sup.  Ct.  57,  where  it  was  held  act  reducing 
rate  of  interest  on  judgments  does  not  affect  obligation  of  contracts; 
Bamett  v.  Knight,  7  Colo.  372,  3  Pac.  750,  Davis  v.  Rupe,  114  Ind.  592, 
17  N.  E.  165,  and  Ren  v.  Driskell,  11  Lea,  646,  all  arguendo. 

Distinguished  in  Helm  v.  Pridgen,  1  Tex.  App.  Civ.  346,  where,  subse- 
quent to  time  of  contraction  of  debt,  certain  property  was  made  exempt 
from  execution,  subsequent  to  which  latter  time  property  claimed  as  ex- 
empt was  acquired. 

State  may  change  remedies  for  enforcement  of  contract,  provided 
change  involves  no  impairment  of  a  substantial  right. 

Approved  in  Edwards  v.  Williamson,  70  Ala.  152,  and  it  is  not  neces- 
sary that  new  remedy  be  as  prompt  and  convenient  as  old;  Penniman, 
Petitioner,  11  R.  I.  346,  349,  350,  holding  constitutional  act  providing 
stockholders  should  not  be  imprisoned  for  failure  to  pay  judgment  ren- 
dered against  corporation ;  Antoni  v.  Greenhow,  107  U.  S.  775,  27  L.  Ed. 
471,  2  Sup.  Ct.  96,  following  rule;  French  v.  De  Bow,  38  Mich.  712,  as 
authority  for  holding  legislature  cannot  take  away  a  statutory  lien. 

State  constitutional  provision  and  statute  which  increase  amount  ef 
property  which  is  exempt  from  execution  are,  as  to  judgments  previously 
recovered,  void. 

Approved  in  In  re  Bonvillain,  232  Fed.  372,  holding  act  of  Louisiana 
exempting  proceeds  of  life  insurance  policies  from  execution  for  debts 
cannot  exempt  such  policies  which  have  been  seized  by  creditors  prior 
to  act;  Welsh  v.  Cross,  146  Cal.  633,  106  Am.  St.  Rep.  63,  81  Pac.  233, 
amendment  of  1897  to  Code  Civ.  Proc,  §  702,  extending  time  for  re- 
demption from  execution  sale,  is  void  as  to  judgments  existing  at  time 
of  its  passage;  Stuckey  v.  Watkins,  112  Ga.  269,  37  S.  E.  401,  presuming 
in  favor  of  judgment,  authorizing  administrator  to  sell  homestead,  sale 
necessary  to  pay  debts  to  which  by  law  subject;  Northwest  Thresher 
Co.  v.  McCarroll,  30  Okl.  27,  Ann.  Gas.  1913B,  1145,  118  Pac.  353,  hold- 
ing after  judgment  lien  has  attached  to  real  estate,  it  cannot  be  divested 
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by  its  occupancy  for  homestead  purposes ;  Edwards  v.  Kearzey,  96  U.  S. 
604,  24  L.  Ed.  798,  and  In  re  Shipman,  2  Hughes,  228,  Fed.  Cas.  12,791, 
holding  bankrupt  not  entitled  to  homestead  exemptions  allowed  by  act 
of  1894  against  debts  contracted  before  passage  of  this  act;  Townsend 
Bank  v.  Epping,  3  Woods,  393,  Fed.  Cas.  14,120,  and  Kelly  v.  Garrett, 
67  Ala.  309,  homestead  exemption  established  by  law  cannot  effect  ante- 
cedent liens ;  In  ip  Everitt,  8  Fed.  Cas.  907,  Horn  v.  Wiatt,  60  Ala.  300, 
and  Wilson  v.  Brown,  58  Ala.  65,  29  Am.  Rep.  728,  in  construing  same 
statute ;  Fearn  v.  Ward,  65  Ala.  39,  where  statute  authorizing  insurance 
on  life  of  husband  for  benefit  of  wife  was  construed  as  an  exemption 
law;  Cohn  v.  Hoffman,  45  Ark.  385,  and  Wofford  v.  Gaines,  53  Ga.  487, 
holding  homestead  exemption  laws  do  not  affect  antecedent  contracts; 
to  same  effect  are  Nelson  v.  McCrary,  60  Ala.  311,  Hardy  v.  Sulzbacher,  62 
Ala.  45,  Brooks  v.  Georgia,  54  Ga«37,  Sparger  v.  Cumpton,  54  Ga.  358, 
Douglass  v.  Boylston,  69  Ga.  188,  Boroughs  v.  White,  69  Ga.  846,  Mitchell 
v.  Wolfe,  70  Ga.  627,  dissenting  opinion  in  Berry  v.  Ewing,  91  Mo.  398,  3 
S.  W.  878,  Bonner  v.  Minnier,  13  Mont.  279,  34  Pac.  32,  Lynch  v.  Lynch, 
18  Neb.  589,  26  N.  W.  392,  Choice  v.  Charles,  7  S.  C.  172,  Bull  v.  Rowe,  13 
S.  C.  364,  Charles  v.  Charles,  13  S.  C.  387,  Bradley  v.  Rodelsperger,  17 
S.  C.  12,  Agnew  v.  Adams,  17  S.  C.  370,  Withers  v.  Jenkins,  21  S.  C. 
369,  Norton  v.  Bradham,  21  S.  C.  378,  Hosford  v.  Wynn,  26  S.  C.  133, 
1  S.  E.  500,  Trimmier  v.  Winsmith,  41  S.  C.  115,  19  S.  E.  285,  Gage  v. 
Neblett,  57  Tex.  374,  375,  Eylar  v.  Eylar,  60  Tex.  322,  Wright  v.  Straub, 
64  Tex.  66,  and  Speidel  v.  Schlosser,  13  W.  Va.  698;  dissenting  opinion 
in  Fitzpatrick  v.  Boylan,  57  N.  Y.  441,  Hosford  v.  Wynn,  22  S.  C.  311, 
and  McClenaghan  v.  McEachern,  47  S.  C.  448,  449,  25  S.  E.  297,  all 
arguendo. 

Distinguished  in  Lewis  v.  Goldthwaite  Nat.  Bank,  36  Tex.  Civ.  440, 
81  S.  W.  799,  Laws  1897,  p.  131,  c.  101,  exempting  from  garnishment 
for  six  months  after  sale  proceeds  of  voluntary  sale  of  homestead,  ap- 
plies to  debts  existing  prior  to  its  passage;  McAfee  v.  Covington,  71 
Ga.  273,  51  Am.  Rep.  264,  and  Peerce  v.  Kitzmiller,  19  W.  Va.  576, 
where  judgment  was  based  on  action  for  tort;  Garrett  v.  Chesire,  69 
N.  C.  398,  399,  400,  12  Am.  Rep.  650,  651,  652,  and  Wilson  v.  Sparks, 
72  N.  C.  210,  holding,  under  North  Carolina  homestead  act,  property  is 
exempt  from  payment  of  debts  contracted  before  its  adoption;  Dye  v. 
Cooke,  88  Tenn.  277,  17  Am.  St  Rep.  883,  12  S.  W.  631,  holding  a 
debtor  who  acquires  a  right  to  homestead  by  reason  of  his  marriage  can 
assert  right  against  antecedent  debts. 

Retroactive  construction  of  homestead  exemption  laws.    Note,  45 

Am.  Dec.  252. 
Retroactive  homestead  laws  as  impairing  obligation  of  contracts. 

Note,  87  Am.  Dec,  465. 
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Validity  of  statute  extending  or  lessening  exemption  from  execu- 
tion.   Note,  Ann.  Oas.  1912B,  259,  261. 

Children's  rights  in  parent's  homestead.    Note,  56  L.  R.  A.  47. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statute.    Note,  2  Ann.  Oas.  66. 

Homesteads — For    what    claims    liable — Liens    for    improvements. 
Note,  45  Am.  St.  Rep.  384. 

Judgment  liens  on  homesteads.    Note,  84  Am.  St  Rep.  497. 

Miscellaneous.  Cited  in  In  re  Mullen,  140  Fed.  206,  bankrupt  who  is 
registered  hunting  guide  under  Maine  laws  is  entitled,  under  Rev.  Stats. 
Me.,  c.  83,  §  64,  par.  6,  to  exemption  of  canoe  but  not  to  rifle;  Newman 
v.  Reed,  50  Ala.  301,  incidentally. 

15  Wall.  624-685,  21  L.  Ed.  215,  NEW  ORLEANS  V.  GAINES. 

On  an  appeal  taken  on  exceptions  to  master's  report,  objections  cannot 
be  taken  to  original  judgment  under  which  reference  was  made. 

Approved  in  New  Orleans  v.  Warner,  180  U.  S.  203,  45  L.  Ed.  495, 
21  Sup.  Ct.  354,  refusing  to  consider  upon  appeal  from  master's  report 
objections  to  what  he  did ;  Godchaux  v.  Morris,  121  Fed.  486,  57  C.  C.  A. 
434,  overruling  objections  to  and  confirming  master's  report. 

In  Louisiana,  the  owner  who  recovers  land  from  a  mala  fide  possessor 
has  right  to  keep  improvements  made  by  such  possessor,  upon  paying  their 
value,  or  he  may  compel  possessor  to  demolish  and  remove  them. 

Approved  in  McDonald  v.  Rankin,  92  Ark.  191,  122  S.  W.  95,  holding 
that  amount  as  fixed  for  value  of  improvements  should  not  exceed  cost 
of  making  them  or  of  replacing  them  at  time  land  is  recovered ;  Mclntire 
v.  Pryor,  10  App.  D.  C.  443,  holding  defendant  can  offset  value  of  im- 
provements against  claim  for  rent  and  profits  during  wrongful  occu- 
pancy ;  Jackson  v.  Ludeling,  2  Woods,  260,  Fed.  Cas.  7139,  holding,  where 
owner  retains  improvements,  mala  fides  possessor  is  entitled  to  interest 
on  amount  expended  therefor, 

In  Louisiana,  as  against  a  mala  fides  possessor,  mesne  profits  consist 
of  what  premises  are  reasonably  worth  annually,  with  interest  to  time  of 
trial. 

Approved  in  Anderson  v.  Shaw,  131  La.  665,  60  South.  51,  in  partition 
interest  on  revenues  may  be  recovered  against  person  wrongfully  in 
possession  thereof;  Henderson  v.  Chaires,  35  Fla.  441,  17  South.  580,  in 
determining  amount  of  profits  due  a  widow,  who  has  been  unlawfully 
deprived  of  her  dower  rights;  Hack  v.  Norris,  46  Mich.  594,  595,  10 
N.  W.  108,  holding  interest  upon  rents  of  property  is  properly  chargeable 
in  decree  for  an  accounting  against  parties  who  had  obtained  property 
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by  unconscionable  means,  and  whose  deed  is  vacated  by  decree;  Hill  v. 
Cooper,  10  Or.  154,  holding  rental  value  is  prima  facie  value  of  benefits 
received. 

Under  Louisiana  law,  right  to  mesne  profits,  against  mala  fides  pos- 
sessor, is  not  limited  to  profits  for  three  years. 

Distinguished  in  Elder  v.  McClasky,  70  Fed.  559, 17  C.  C.  A.  251,  fact 
that  rights  of  parties  claiming  interest  in  lands  by  right  of  heirship  and 
as  remaindermen  was  considered  very  doubtful  for  several  years  after 
falling  in  of  life  estate  and  until  rights  were  settled  by  decision  in  suit 
between  other  parties,  did  not  suspend  limitations. 

There  can  be  no  special  action  for  mesne  profits  until  title  to  property 
is  judicially  determined. 

Distinguished  in  Mitchell  v.  Big  Six  Development  Co.,  186  Fed.  562, 
563,  in  suit  to  cancel  mining  lease  and  to  enjoin  waste  or  trespass  by 
lessee,  damages  for  such  waste  or  trespass  may  be  allowed. 

Evidence  to  establish  lost  or  destroyed  wills.  Note,  38  L.  R.  A.  445, 
451. 

Miscellaneous.  Cited  in  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  Ed.  764; 
New  Orleans  v.  Gaines,  131  U.  S.  210,  S3  L.  Ed.  106,  9  Sup.  Ct.  751 
(reversing  4  Woods,  225,  230,  244,  17  Fed.  23,  26,  35) ;  United  States 
v.  New  Orleans,  17  Fed.  485. 

15  Wall.  635-639,  21  L.  Ed.  242,  MEAD  V.  THOMPSON. 

No  appeal  lies  to  Supreme  Court  from  action  of  Circuit  Court  In  exer- 
cising its  supervisory  jurisdiction,  under  second  section  of  Bankruptcy  Act 
of  1867. 

Approved  in  Coit  v.  Robinson,  19  Wall.  286,  22  L.  Ed.  155,  Sandusky 
v.  Bank,  23  Wall.  293,  23  L.  Ed.  156,  and  Wiswall  v.  Campbell,  93  TJ.  S. 
348,  23  L.  Ed.  923,  all  following  rule. 

15  Wall.  639-642,  21  L.  Ed.  117,  COMMERCIAL  BANE  OF  ROCHESTER 
T.  ROCHESTER. 

Supreme  Court  has  no  jurisdiction  of  appeal  from  State  court,  where 
case  may  have  been  decided  on  form  of  remedy,  or  on  technical  insufflciency 
of  pleadings. 

Approved  in  Adams  v.  Russell,  229  U.  S.  359,  57  L.  Ed.  1227,  33  Sup. 
Ct.  846,  holding  court  will  not  review  judgment  of  State  court  where  it 
rests  on  Federal  and  non-Federal  grounds,  and  latter  are  sufficient  to 
sustain  it;  Underwood  v.  McVeigh,  131  U.  S.  exxiii,  21  L.  Ed.  954, 
arguendo. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  476. 
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15  Wall.  643-449,  21  L.  Ed.  244,  CAMMACK  ▼.  LEWIS, 

Policy  of  three  thousand  dollars,  taken  by  one  baring  no  Interest  In 
life  assured  beyond  debt  of  seventy  dollars,  is  a  sneer  wagering  policy. 

Approved  in  Gould  y.  New  York  life  Ins.  Co.,  132  Fed.  931,  where 
bankrupt's  life  policy,  payable  to  his  administrator,  had  no  surrender 
value,  and  his  trustee  allowed  it  to  lapse  by  failing  to  pay  premium,  on 
bankrupt '8  death,  policy  passed  to  administrator;  Gordon  v.  Ware  Nat. 
Bank,  132  Fed.  446,  67  L.  B.  A.  550,  65  C.  C.  A.  580,  purchaser  of  policy 
from  pledgee  thereof  takes  good  title  to  policy  and  its  proceeds  though 
he  has  no  insurable  interest  in  insured's  life;  McRae  v.  Warmack,  98 
Ark.  66,  33  L.  R.  A.  (N.  8.)  949,  135  S.  W.  809,  uncle  has  no  insurable 
interest  in  life  of  nephew;  Metropolitan  etc.  Ins.  Co.  v.  Elison,  72  Kan. 
204,  3  L.  B.  A.  (N.  S.)  934,  83  Pac.  412,  assignment  of  half  interest,  in 
policy  to  one  having  no  insurable  interest,  in  consideration  that  assignee 
pays  premiums,  is  void ;  Guardian  etc.  Ins.  Co.  v.  Hogan,  80  111.  46,  22 
Am.  Bep.  185,  holding,  where  sum  insured  is  largely  in  excess  of  insurable 
interest,  fact  tends  to  prove  insurance  was  procured  for  purpose  of 
speculation;  Basyev.  Adams,  81  Ky.  375,  Roller  v.  Moore,  86  Va.  518, 
6  L.  B.  A.  139,  10  S.  E.  243,  and  Heusner  v.  Mutual  Life  Insurance  Co., 
47  Mo.  App.  343,  assignment  of  life  policy  to  one  not  having  an  insurable 
interest,  is  void ;  Beard  v.  Sharp,  100  Ky.  615,  38  S.  W.  1059,  holding, 
where  policy  is  made  payable,  part  to  stranger  and  part  to  legal  bene- 
ficiary, it  is  not  void,  and  legal  beneficiary  is  entitled  to  whole  fund  on 
death  of  insured;  Singleton  v.  St.  Louis  Mut.  Insurance  Co.,  66  Mo.  74, 
27  Am.  Bep.  324,  holding  an  insurance  policy,  effected  by  an  uncle  on 
the  life  of  his  nephew,  void  for  want  of  insurable  interest;  Burbage 
v.  Windley,  108  N.  C.  362,  12  L.  B.  A.  412,  12  S.  £.  840,  where  contract 
by  beneficiary,  who  had  procured  policy  on  life  of  party  in  whom  he 
had  no  interest,  to  pay  wife  of  assured  portion  of  any  money  he  might 
receive  on  policy,  was  held  contra  bonos  mores,  and  void;  Appeal  of 
Corson,  113  Pa.  St.  448,  6  Atl.  218,  holding  a  nephew  does  not  have  an 
insurable  interest  in  life  of  his  aunt,  arising  from  mere  kinship;  Price 
v.  Knights  of  Honor,  68  Tex.  367,  4  S.  W.  634,  party  not  having  insur- 
able interest  in  life  of  assured,  cannot  receive  valid  assignment  of 
policy  merely  on  agreement  to  pay  assessments  or  premiums;  Tate 
v.  Commercial  Bldg.  Assn.,  97  Va.  74,  45  L.  B.  A.  245,  246,  33  S.  E.  384, 
agreement  to  effect  insurance  on  one's  life  for  benefit  of  another,  not 
having  insurable  interest  therein,  is  void. 

Distinguished  in  Union  Fraternal. League  v.  Walton,  109  Ga.  6,  77  Am. 
St.  Bep.  355,  34  S.  E.  319,'  holding  policy  valid,  taken  out  by  insured  at 
own  expense  in  good  faith,  for  benefit  of  beneficiary;  Davis  v.  Brown, 
159  Ind.  647,  65  N.  E.  910,  upholding  assignment  of  policy  taken  out  in 
good  faith  and  assigned  to  one  without  insurable  interest;  Mechanics' 
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Nat.  Bank  v..Comins,  72  N.  H.  19,  101  Am.  St.  Rep.  650,  55  Atl.  195, 
upholding  assignment  of  life  policy  to  one  having  no  insurable  interest 
where  assignment  bona  fide;  Johnson  v.  Mutual  Benefit  Life  Ins.  Co., 

157  N.  C.  109,  72  S.  E.  848,  upholding  assignment  of  life  policy  made 
to  secure  loan  in  good  faith  and  not  as  cover  for  wagering  transaction; 
Woody 's  Admr.  v.  Schaaf,  106  Va.  802,  56  S.  E.  808,  holding  when 
creditor  insured  life  of  debtor  to  secure  payment  of  debt,  bond  executed 
by  debtor  prior  to  issuance  of  policy  is  prima  facie  evidence  of  creditor's 
insurable  interest  in  life  of  debtor;  Nye  v.  Grand  Lodge,  9  Ind.  App. 
146,  36  N.  E.  434,  holding  mere  fact  that  policy  was  assigned  for  an 
amount  much  less  than  the  face  thereof  does  not  taint  assignment  with 
vice  of  gambling;  Mutual  Life  Ins.  Co.  v.  Allen,  138  Mass.  32,  33,  52  Am. 
Rep.  251,  252,  Croswell  v.  Association,  51  S.  C.  107,  28  S.  E.  202,  Clark 
v.  Allen,  11  R.  I.  442, 443, 23  Am.  Rep.  499,  500,  Steinback  v.  Diepenbrock, 

158  N.  Y.  31,  70  Am.  St.  Rep.  429,  44  L.  R.  A.  419,  52  N.  E.  664,  and 
Murphy  v.  Red,  64  Miss.  619, 1  South.  763,  all  holding  fact  that  policy  is 
assigned  to  one  not  having  insurable  interest  in  assured,  does  not  render 
assignment  void ;  Givens  v.  Veeder,  9  N.  M.  256,  50  Pac.  317,  holding  as- 
signment of  policy  for  five  thousand  dollars  for  cancellation  of  debt  of 
two  thousand  and  eleven  dollars,  is  not  a  wager. 

Wagering  policies  and  their  validity.    Note,  13  E.  R.  0.  355. 

An  absolute  assignment  of  a  life  insurance  policy  by  holder,  to  one  to 
whom  he  is  slightly  indebted,  is  valid  only  as  security  for  debt  owed  and 
such  advances  as  might  afterward  be  made  on  account  of  it. 

Approved  in  Russell  v.  Grigsby,  168  Fed.  582,  584,  585,  586,  94  C.  C.  A. 
61,  holding  void  assignment  to  one  who  was  neither  relative  nor  creditor 
of  insured;  In  re  Slingluff,  106  Fed.  158,  160,  holding  endowment  policy 
passes  to  trustee  in  bankruptcy  for  creditor's  benefit;  Lane  v.  Hyams, 
134  Ga.  624,  68  S.  E.  470,  allowing  recovery  from  broker  who  retained  part 
of  consideration  received  for  assignment  of  wagering  policy;  Morris 
v.  Georgia  Loan  Co.,  109  Ga.  18,  34  S.  E.  380,  holding  assignee  of  policy 
entitled  to  debt,  plus  amount  of  advances  made  to  keep  policy  alive; 
Morrow  v.  National  life  Assn.,  184  Mo.  App.  319,  325,  168  S.  W.  884, 
886,  holding  that  interest  of  one  designated  in  policy  as  "creditor"  was 
to  amount  of  his  debt,  balance  to  go  to  estate  of  insured;  Deal  v.  Hain- 
ley,  135  Mo.  App.  514,  116  S.  W.  3,  where  person  insures  life  on  induce- 
ment of  beneficiary,  who  has  no  insurable  interest,  policy  is  speculative ; 
Strode  v.  Meyer  Bros.  Drug  Co.,  101  Mo.  App.  634,  636,  74  S.  W.  381, 
compelling  creditor  of  decedent  to  account  for  proceeds  of  life  insurance 
policy ;  Bendet  v.  Ellis,  120  Tenn.  290,  127  Am.  St.  Rep.  1000,  18  L.  R.  A. 
(N.  S.)  114,  111  S.  W.  798,  allowing  administratrix  of  insured  to  recover 
amount  of  policy,  less  premiums  paid  by  assignee;  Wilton  v.  New  York 
Life  Ins.  Co.,  34  Tex.  Civ.  158,  78  S.  W.  404,  niece  having  no  expectation 
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of  pecuniary  benefit  from  uncle  further  than  probability  of  occasional 
gift  has  no  insurable  interest  in  his  life;  Warnock  v.  Davis,  104  U.  S. 
782,  26  L.  Ed.  927,  and  Crotty  v.  Union  Mut.  Life  Insurance  Co,,  144 
U.  S.  623,  36  L.  Ed.  568,  12  Sup.  Ct.  749,  both  holding  life  insurance 
policy  cannot  be  assigned  to  one  having  no  interest  in  life  of  assured; 
Armstrong  v.  Mutual  life  Ins.  Co.,  20  Blatchf .  498,  11  Fed.  577, 
holding  interest  of  a  creditor  in  assigned  life  insurance  policy  of  his 
debtor,  is  the  amount  of  his  provable  debt ;  to  same  effect  are  Widaman 
v.  Hubbard,  88  Fed.  812,  Helmetag  v.  Miller,  76  Ala.  188,  52  Am.  Rep. 
319,  Exchange  Bank  v.  Loh,  104  Ga.  453,  44  L.  R.  A.  376,  31  S.  E.  462, 
Hays  v.  Lapeyre,  48  La.  Ann.  754,  757,  758,  19  South.  824,  825,  85 
L.  R.  A.  652,  654,  and  Equitable  Ins.  Co.  v.  Hazlewood,  75  Tex.  351,  16 
Am.  St.  Rep.  904,  7  L.  R.  A.  224,  12  S.  W.  625,  all  holding  similarly ; 
Sheets  v.  Sheets,  4  Colo.  App.  453,  36  Pac.  311,  a  creditor  has  an  insurable 
interest  in  the  life  of  his  debtor;  Kessler  v.  Kuhns,  1  Ind.  App.  517,  27 
N.  E.  982,  holding  the  holder  of  a  valid  policy  upon  another  life  cannot 
assign  same  during  life  of  insured  to  one  not  having  an  insurable 
interest  in  life  of  insured;  Gilbert  v.  Moose,  104  Pa.  St.  79,  80,  49  Am, 
Rep.  578,  5?4,  holding  assignee  who  has  no  insurable  interest  in  life 
of  assured  is  only  entitled  to  retain  from  money  collected  on  policy 
the  amount  of  premiums  paid  by  him ;  Nye  v.  Grand  Lodge,  9  Ind.  App. 
153,  36  N.  E.  437,  and  Supreme  Lodge  v.  Metcalf,  15  Ind.  App.  141, 
both  arguendo. 

Distinguished  in  Hardy  v.  Aetna  Life  Ins.  Co.,  152  N".  C.  289,  292, 
67  S.  E.  768,  770,  holding  policy  taken  out  in  good  faith  and  valid  at 
inception  may  with  owner's  consent  be  assigned  to  one  not  having  insur- 
able interest,  if  assignment  is  in  good  faith,  and  not  cloak  for  wagering 
transaction;  Hinton  v.  Mutual  Reserve  etc.  Life  Assn.,  135  N.  C.  323, 
102  Am.  St.  Rep.  645,  65  L.  R.  A.  161,  47  S.  E.  477,  where  policy  pay- 
able to  estate  of  insured  was  secured  under  agreement  between  insured 
and  one  having  no  insurable  interest  that  latter  would  pay  premiums 
and  take  proceeds,  and  policy  was  assigned  to  him,  he  could  not  sue  on 
it  as  administrator;  Langdon  v.  Union  Mut.  Life  Ins.  Co.,  14  Fed.  273, 
holding  a  party  may  insure  his  life  and  make  policy  payable  to  anyone, 
— beneficiary  need  have  no  legal  interest  in  his  life;  Sides  v.  Knicker- 
bocker Life  Ins.  Co.,  16  Fed.  652,  holding,  if  there  be  adequate  insurable 
interest  to  support  assignment,  at  time  of  making  same,  contract  cannot 
be  affected  by  subsequent  diminution  of  such  interest ;  Rittler  v.  Smith, 
70  Md.  266,  268,  2  L.  R.  A.  846,  16  Atl.  893,  where  difference  between 
amount  of  policy  and  debt  owed  to  assignee  was  slight ;  Amick  v.  Butler, 
111  Ind.  581,  583,  60  Am.  Rep.  724,  725,  12  N.  E.  519,  520,  holdjng  cred- 
itor entitled  to  whole  of  proceeds. 

Assignment  of  insurance  on  own  life.    Note,  27  Am.  Rep.  327. 
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Insurable  interest.    Note,  52  Am.  Rep.  144. 

When  insurable  interest  ceases.    Note,  56  Am.  Rep.  198. 

What  constitutes  insurable  interest  in  another's  life.  Note,  57  Am. 
Dec.  97,  98,  104. 

Insurable  interest  of  assignee  of  life  policy.  Note,  68  Am.  Rep. 
866,  857. 

Validity  of  assignment  of  life  insurance  policy  to  creditor.  Note, 
Ann.  Oas.  1912A,  653. 

Right  of  insured  to  assign  policy  of  life  insurance  to  one  having 
no  insurable  interest.    Note,  5  Ann.  Oas.  361. 

Selection  by  insured  of  beneficiary  not  having  insurable  interest 
in  former's  life  as  against  public  policy.  Note,  Ann,  Oat.  19160, 
587. 

Validity  of  assignment  to  one  without  insurable  interest  in  life. 
Note,  6LB.A.  (N.  8.)  130. 

Validity  of  assignment  of  interest  in  life  insurance  to  one  paying 
premiums.    Note,  3  L/R.  A.  (N.  8.)  939,  951. 

Insurable  interest  in  life.    Note,  13  £.  R.  0.  397. 

Receipt  given  by  widow  to  assignee  of  her  deceased  husband's  life  in- 
surance policy,  as  in  full  of  her  claims  for  balance  due  thereon,  held  not 
conclusive  against  her  where  hastily  entered  into  in  ignorance  of  her 
rights. 

Approved  in  Fox  v.  Patterson,  43  App.  D.  C.  493,  holding  where  real 
estate  agent  secretly  assumes  antagonism  toward  principal,  latter  may 
repudiate  transaction  and  enforce  reparation. 

Assignment  of  life  insurance  policies.  Note,  87  Am,  St.  Rep.  609, 
510,  512. 

Validity  of  assignment  of  life  insurance  to  one  who  has  no  insur- 
able interest  in  the  life  insured.    Note,  16  Am.  St.  Rep.  907. 

life  insurance  in  favor  of  persons  having  no  insurable  interest. 
Note,  128  Am.  St.  Rep.  326. 

15  Wall.  649-660,  21  L.  Ed.  220,  NEW  ORLEANS  ETC.  R.  R.  OO.  T.  HAH- 
NINO. 

Appellate  court  cannot  assume  instruction  of  trial  court  erroneous  when 
record  contains  no  evidence  upon  which  such  instruction  was  based. 

Approved  in  United  States  v.  Wingate,  44  Fed.  131,  following  rule. 

Principal  is  liable  for  acts  and  negligence  of  agent  in  course  of  his 
employment,  although  he  did  not  authorize  or  know  of  acts  complained  of. 

Approved  in  Western  Real  Estate  Trustees  v.  Hughes,  172  Fed.  210, 
96  C.  C.  A.  658,  holding  employer  liable  for  injuries  to  miner  who  went 
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to  work  relying  upon  representations  as  to  safety  made  by  superior 
representing  employer;  Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed.  131,  71 
C.  C.  A.  391,  where  railroad  gave  receipt  for  cotton  delivered  by  plain- 
tiff to  independent  compress  company  on  compress  receipt,  and  cotton 
burned  while  on  compress  company's  platform,  railroad  not  liable  for 
negligence  of  compress  company;  Kuehmichel  v.  Western  Union  Tel. 
Co.,  125  Minn.  76,  145  N.  W.  789,  holding  employer  of  messenger  boy 
liable  for  injuries  suffered  by  plaintiff  from  acts  of  such  boy  on  bicycle 
riding  to  office;  Meyers  v.  Tri-State  Auto.  Co.,  121  Minn.  71,  44  L.  R.  A. 
(N.  S.)  113,  140  N.  W.  184,  holding  owner  of  automobile  and  employer 
of  its  driver  is  responsible  for  latter's  negligence  in  driving  it;  For- 
rester v.  Southern  Pac.  Co.,  36  Nev.  280,  48  L.  R.  A.  (N.  S.)  1,  134  Pac. 
763,  allowing  exemplary  damages  against  railroad  company  for  action 
of  its  agent  in  wrongfully  ejecting  passenger ;  Oklahoma  City  Const.  Co. 
v.  Peppard,  43  Okl.  124,  140  Pac.  1085,  one  found  performing  work  of 
another  is  presumed  to  be  in  employment  of  latter;  Gerrity  v.  Bark 
Kate  Cann,  2  Fed.  244,  holding  ship  liable  for  injuries  caused  by  care- 
less manner  of  stowing  cargo ;  Texas  etc.  R.  R.  Co.  v.  Williams,  62  Fed. 
442,  10  C.  C.  A.  463,  and  Louisville  etc.  R.  R.  Co.  v.  Whitman,  79- Ala. 
330,  where  railway  company  was  held  liable  for  an  assault  made  by  one 
of  its  conductors;  Chandler  v.  Deaton,  1  Tex.  App.  Civ.  241,  where 
father  was  held  liable  for  acts  of  his  son  in  shooting  plaintiff's  stock; 
Carrico  v.  West  Virginia  etc.  Ry.  Co.,  39  W.  Va.  93,  24  L.  R.  A.  52, 
19  S.  E.  573,  holding  doctrine  of  nonliability  for  negligence  of  another, 
because  latter  is  an  independent  contractor,  does  not  apply  to  relieve 
former  from  statutory  duty. 

Distinguished  in  The  Tug  R.  F.  Cahill,  9  Ben.  354,  Fed.  Cas.  11,735, 
where  acts  of  agent  were  beyond  scope  of  his  employment. 

Liability  of  master  for  acts  of  servant  in  excess  of  instructions. 
Note,  5  Ann.  Gas.  124. 

Where  contractor  agreed  to  furnish  labor  and  materials,  but  to  perform 
work  under  direction  of  his  employer,  relation  of  principal  and  agent  exists, 
and  employer  is  responsible  for  negligent  acts  of  contractor  which  result 
in  Injury  to  third  parties. 

Approved  in  De  Palma  v.  Weinman,  15  N.  M.  84,  85,  24  L.  R.  A. 
(N.  S.)  423,  103  Pac.  785,  786,  and  Weinman  v.  De  Palma,  232  U.  S.  576, 
58  L.  Ed.  737,  34  Sup.  Ct.  370,  both  holding  where  contractor  is  required 
to  follow  instructions  of  owner  he  is  not  such  independent  contractor 
as  to  relieve  owner  of  liability  for  his  acts;  Williams  v.  National  Cash 
Register  Co.,  157  Ky.  844,  164  S.  W.  115,  holding  question  as  to  whether 
chauffeur  a who  drove  automobile  for  general  agent  was  at  time  of  acci- 
dent engaged  in  work  for  agent's  company  was  for  jury;  Chas.  T.  Derr 
Const.  Co.  v.  Gclruth,  29  Okl.  541, 120  Pac.  254,  holding  where  contractor 


15  Wall.  649-660        NOTES  ON  U.  S.  REPORTS.  1008 

assigned  contract  to  another  and  its  employee  was  injured,  original  con- 
tractor was  not  liable;  Knicely  v.  West  Virginia  M.  R.  Co.,  64  W.  Va. 
282,  17  L.  R.  A.  (N.  S.)  370,  61  S.  E.  812,  holding  assistant  employed  by 
servant,  paid  according  to  work  done,  not  time  of  service,  is  servant  of 
person  in  whose  business  his  immediate  employer  is  engaged;  Singer 
Mfg.  Co.  v.  Rahn,  132  U.  S.  523,  524,  33  L.  Ed.  442,  10  Sup.  Ct.  176, 
177,  in  holding  sewing-machine  agent  a  servant  of  company,  for  whose 
negligence  in  course  of  employment  company  is  liable;  Atlantic  Trans- 
port Co.  v.  Coneys,  82  Fed.  178,  179,  28  C.  C.  A.  388,  under  similar  state 
of  facts;  Rome  etc.  Ry.  v.  Chasteen,  88  Ala.  594,  7  South.  97,  holding 
railway  company  for  negligent  acts  of  its  agent  in  charge  of  construction 
party ;  Faren  v.  Sellers,  39  La.  Ann.  1017,  4  Am,  St.  Rep.  260,  3  South. 
366,  holding  relation  of  master  and  servant  exists  between  contractor 
and  contractee,  where  contractor  is  to  demolish  building  under  directions 
of  a  supervising  architect;  to  same  effect  in  Linnehan  v.  Rollins,  137 
Mass.  126,'  50  Am,  Rep.  289,  where  building  was  to  be  removed  under 
supervision  of  a  trustee;  Waters  v.  Greenleaf-Johnson  Lumber  Co.,  115 
N.  C.  652,  20  S.  E.  719,  holding,  in  action  against  railway  company  for 
trespass  committed  by  one  who  built  road  under  contract  with  com- 
pany, it  is  incumbent  on  company  to  show  that  it  exercised  no  control 
„  over  such  contractor;  Wallace  v.  Southern  Oil  Co.,  91  Tex.  21,  40  S.  W. 
401,  where,  under  facts,  party  in  charge  of  machine  for  baling  cotton- 
seed hulls  was  held  agent  of  his  employer ;  Harding  v.  Boston,  163  Mass. 
18,  39  N.  E.  411,  and  Rogers  v.  Florence  Railroad  Co.,  31  S.  C.  388,  9 
S.  E.  1062,  both  arguendo. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Bond,  240  U.  S.  456,  60  K  Ed. 
738,  36  Sup.  Ct.  406,  one  who  had  contract  for  handling  at  railway 
company's  coal  chutes  coal  required  for  its  engines  held  to  be  inde- 
pendent contractor;  Kelleher  v.  Schmidt  &  Henry  Mfg.  Co.,  122  Iowa, 
638,  98  N.  W.  483,  when  manufacturing  corporation  let  out  part  of 
work  to  firm,  which  occupied  part  of  corporation's  building  and  used 
its  machinery,  but  controlled  its  own  employees,  corporation  not  liable 
for  injuries  to  employee  of  firm;  Bokoshe  Smokeless  Coal  Co.  v.  More- 
head,  34  Okl.  428,  431,  126  Pac.  1035,  1036,  lessee  of  coal  mine  held  to 
be  independent  contractor. 

Who  is  an  independent  contractor.    Note,  19  Ann.  Gas.  8,  12,  27. 

Who  are  independent  contractors.    Note,  65  L.  R.  A.  485. 

Liability  for  injury  due  to  negligence  of  independent  contractor. 
Note,  19  E.  R.  0.  188. 

One  passing  over  a  wharf,  over  which  public  has  been  accustomed  to 
pass,  cannot  be  considered  a  trespasser,  although  new  wharf  has  been  pro- 
vided, no  notice  of  changed  character  of  old  wharf  having  been  given. 
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Approved  in  Dashields  v.  W.  B.  Moses  &  Sons,  36  App.  D.  C.  587, 
31  L.  R.  A.  (N.  S.)  380,  holding  where  defendant  had  induced  plaintiff 
to  come  on  premises,  question  as  to  contributory  negligence  in  falling 
in  dark  room  is  for  jury;  Baltimore  etc.  R.  Co.  v.  Slaughter,  167  Ind. 
336,  119  Am.  St.  Rep.  503,  7LR.A.  (N.  S.)  597,  79  N.  E.  188,  holding 
bare  licensee  who  goes  on  another's  premises  for  his  own  purposes  and 
without  inducement  of  owner,  assumes  perils  from  defects  in  premises; 
Bennett  v.  Louisville  etc.  R.  R.  Co.,  102  U.  S.  580,  26  L.  Ed.  236,  Indiana 
etc.  Ry.  Co.  v.  Barnhart,  115  Ind.  408,  16  N.  E.  126,  Toledo  etc  Ry.  Co. 
v.  Hauck,  8  Ind.  App.  373,  35  N.  E.  575,  Bright  v.  Harnett  Co.,  88  Wis. 
308,  26  L.  R.  A.  530,  60  N.  W.  42fy  Texas  etc.  Ry.  Co.  v.  Orr,  46  Ark. 
204,  Smith  v.  Texas  &  P.  R.  R.  Co.,  2  Posey,  330,  and  Hussenbuttel  v. 
Mayor  etc.  of  New  York,  30  Fed.  458,  as  authority  for  rule  that  owner 
or  occupant  of  land  who  induces  others  to  come  upon  it  for  lawful 
purpose  is  liable  to  them,  they  using  due  care,  for  damages  occasioned 
by  unsafe  condition  of  land  or  its  approaches,  if  known  to  him  and 
not  to  them. 

Duty  as  to  care  of  premises  as  to  persons  there  by  invitation.  Note, 
34  Am.  Rep.  235. 

Injuries  to  persons  on  or  about  wharves,  docks  or  piers.  Note, 
Ann.  Gas.  19160,  152,  153. 

Liability  for  safety  of  wharf  or  dock.    Note,  61  L.  R.  A.  954. 

Persons  to  whom  duty  of  keeping  station  platforms  safe  is  owed. 
Note,  20  L.  R.  A.  529. 

15  Wall.  660-664,  21  L.  Ed.  104,  UNITED  STATES  ▼.  BENNETT. 

Not  cited. 

15  WalL  664-671,  21  L.  Ed.  246,  MERCHANTS'  MITT.  INSURANCE  GO.  ▼. 
LYMAN. 

Same  rules  of  evidence  apply  to  written  contracts  of  Insurance  as  to 
other  written  contracts. 

Approved  in  dissenting  opinion  in  Northern  Assur.  Co.  v.  Grand  View 
etc.  Assn.,  101  Fed.  83,  41  C.  C.  A.  207,  majority  holding  company  es- 
topped from  denying  validity  of  policy  on  ground  of  breach  of  concurrent 
insurance;  Sperry  v.  Springfield  Fire  etc.  Ins.  Co.,  26  Fed.  238,  holding 
condition  in  policy  prohibiting  keeping  of  powder  in  building  insured 
cannot  be  waived  by  parol  agreement;  Fireman's  Fund  Ins.  Co.  v.  Nor- 
wood, 69  Fed.  83, 16  C.  C.  A.  136,  following  rule. 

Parol  evidence  rule  as  to  varying  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note, 
16  L.  E.  A.  (N.  8.)  1175. 

Vn— 64 
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Parol  testimony  la  not  admissible  to  show  that  a  parol  contract  of 
insurance  was  made  before  a  loss  accrued,  where  written  contract  covering 
same  risk  was  executed  afterward. 

Approved  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S. 
350,  46  L.  Ed.  230,  22  Snp.  Ct.  148,  holding  plain  provision  in  insurance 
policy  not  alterable  by  parol  evidence;  Connecticut  Fire  Ins.  Co. 
v.  Buchanan,  141  Fed.  889,  892,  4  L  R.  A  (N.  S.)  758,  73  C.  C.  A.  Ill, 
applying  rule  where  policy  provided  for  cancellation  if  occupants  be 
changed  or  use  be  changed,  and  use  of  building  as  normal  school  had 
been  suspended  at  time  of  loss  and  new  school  tenant  had  not  taken 
possession. 

Validity  of  oral  insurance  contract.    Note,  22  L.  R.  A.  772. 

Maker  of  policy  of  insurance  on  a  vessel  is  entitled  to  such  information 
as  applicant  has,  as  to  condition  of  vessel. 

Approved  in  Cable  v.  United  States  Life  Ins.  Co.,  Ill  Fed.  27,  49 
C.  C.  A.  216,  holding  insurance  company  not  estopped  from  inserting 
invalidity  of  policy,  insured  not  in  insurable  condition,  and  material  facts 
concealed ;  Mercantile  Mut.  Ins.  Co.  v.  Folson,  18  Wall.  253,  21  L.  Ed. 
834,  arguendo. 

All  previous  negotiations  and  verbal  statements  are  merged  when  par- 
ties assent  to  written  Instrument  as  expressing  agreement. 

Approved  in  El  Dia  Ins.  Co.  v.  Sinclair,  228  Fed.  838,  applying  rule 
where  policy  of  insurance  did  not  agree  with  terms  expressed  in  binder; 
M  'Master  v.  New  York  etc.  Ins.  Co.,  99  Fed.  863,  867,  40  C.  C.  A.  119, 
holding  agent's  parol  statements,  made  at  or  contemporaneous  with 
execution  of  policy,  as  to  legal  effect,  not  controlling  plain  provisions; 
Housekeeper  Pub.  Co.  v.  Swift,  97  Fed.  296,  38  C.  C.  A.  187,  refusing 
to  set  aside  written  contract  of  sale,  and  substitute  earlier,  upon  alle- 
gations of  oral  understanding;  Kinney  v.  McNabb,  44  App.  D.  C.  343, 
verbal  promise  of  marriage  held  merged  in  subsequent  written  contract 
of  marriage  under  seal;  Liverpool  etc.  Ins.  Co.  v.  Richardson  Lumber 
Co.,  11  Okl.  581,  601,  69  Pac.  936,  943,  fact  that  local  and  State  agents 
examined  property  and  knew  its  situation  is  no  waiver  of  written  clauses 
in  policy;  Stanley  v.  Fireman 's Ins.  Co.,  34  R.  I.  494,  42  L.  R.  A.  (N.  S.) 
79,  84  Atl.  602,  rejecting  parol  evidence  to  show  that  policy  was  intended 
to  cover  interests  not  mentioned  therein ;  Capitla  Fire  Ins.  Co.  v.  Carroll, 
26  Okl.  293,  109  Pac.  538;  Young  v.  St.  Paul  etc.  Ins.  Co.,  68  S.  C.  390, 
47  S.  E.  682,  Laclede  etc.  Mfg.  Co.  v.  Hartford  etc.  Ins.  Co.,  60  Fed. 
358,  9  C.  C.  A.  1,  New  York  Ins.  Co.  v.  M'Master,  87  Fed.  71,  30 
C.  C.  A.  532,  Fireman's  Fund  Ins.  Co.  v.  Norwood,  69  Fed.  79, 16  C.  C.  A. 
336,  Franklin  Ins.  Co.  v.  Martin,  40  N.  J.  L.  577,  29  Am.  Rep.  278,  and 
Union  Ins.  Co.  v.  Chowing,  8  Tex.  Civ.  App.  461,  28  S.  W.  119,  all  ap- 
plying rule  to  policies  of  insurance. 
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Necessity  of  communicating  to  insured  all  matters  affecting  risk. 
Note,  13  E.  R.  0.  530. 

Miscellaneous.  Cited  in  Gauntlett  t.  Sea  Ins.  Co.,  127  Mich.  511,  86 
N.  W.  1050,  to  point  marine  insurance  not  obtainable  after  property  lost, 
upon  which  insurance  was  to  operate. 

15  WalL  671-676,  21  L.  Ed.  196,  HATPIN  V.  MASON. 

A  ministerial  officer  in  any  case  in  which  it  is  his  duty  to  act  cannot 
he  a  trespasser. 

Approved  in  Philadelphia  etc.  Ry.  Co.  v.  Kenney,  19  Fed.  Cas.  485, 
arguendo. 

Distinguished  in  Shepard  v.  Birth,  53  Ind.  108,  where  evidence  showed 
officers  were  acting  without  scope  of  their  duty. 

Warrant  of  assessor  is  justification  to  collector  of  internal  revenue, 
and  he  is  not  a  trespasser  for  selling  property,  though  assessment  was 
illegal. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  114,  56  L.  Ed.  118,  32  Sup.  Ct. 
26,  holding  although  writ  was  irregularly  issued  marshal  is  authorized 
to  act  thereunder  if  it  comes  to  him  as  valid  writ;  Kercheval  v.  Allen, 
220  Fed.  267,  135  C.  C.  A.  1,  holding  where  search-warrant  was  regular 
on  its  face,  internal  revenue  office  was  protected,  in  proceeding  under  it ; 
Harding  v.  Woodcock,  137  U.  S.  47,  34  L.  Ed.  581,  11  Sup.  Ct.  7,  where 
collector  set  up  plea  of  justification  in  action  on  case  brought  by  distiller 
against  him,  to  recover  value  of  property;  Schuster  v.  Weissman,  63 
Mo.  561,  as  authority  for  holding  collector  has  no  authority  to  investigate 
validity  of  assessments  y.  Crystal  Springs  Co.  v.  Cox,  49  Fed.  561,  1 
C.  C.  A.  365,  arguendo. 

Party  cannot  assign  for  error  the  refusal  of  an  Instruction  to  which  he 
has  not  the  right  to  the  full  extent  as  stated. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  159  Ky.  695,  167 
S.  W.  936,  reaffirming  rule. 

15  Wall.  676-681,  21  L.  Ed.  247,  THE  LUCILLE. 

When  steamer  and  sailing  vessel  are  approaching  each  other  in  such 
manner  that  there  is  danger  of  collision,  it  is  duty  of  former  to  keep  out 
of  way  of  latter. 

Approved  in  The  Albert  Dumois,  177  U.  S.  254,  44  L.  Ed.  759,  20  Sup. 
Ct.  600,  holding  preferred  vessel,  failing  to  stop  and  reverse  upon  observ- 
ing faulty  movement  of  other,  liable ;  United  States  v.  Erie  R.  Co.,  172 
Fed.  57,  96  C.  C.  A.  538,  holding  both  vessels  were  at  fault,  one  for  not 
keeping  speed  as  required  and  other  for  lack  of  proper  observation; 
Fair  v.  Steamship  Farnley,  1  Fed.  637,  and  The  E.  A.  Packer,  49  Fed. 
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99,  holding,  where  collision  is  impending,  through  fault  of  steamer, 
master  of  sailing  vessel  is  only  required  to  act  with  reasonable  skill; 
The  Golden  Grove,  13  Fed.  688,  690,  and  Maiiler  v.  Express  etc.  Line, 
61  N.  Y.  316,  following  rule;  The  Sunnyside,  91  U.  S.  214,  23  L.  Ed. 
304,  arguendo. 

15  Wall.  682-684,  21  L.  Ed.  249,  BTTBEOWS  V.  THE  MABSHAK 

No  appeal  lies  to  Supreme  Court  from  Circuit  Court  for  discharge  of 
rule  on  marshal,  to  show  cause  why  he  should  not  make  a  deed  to  purchaser 
on  execution  sale;  error  is  the  only  mode  of  review  in  such  a  case. 

Approved  in  Muhlenberg  County  v.  Dyer,  65  Fed.  635,  13  C.  C.  A. 
64,  holding  application  for  mandamus  can  be  reviewed  in  Circuit  Court 
of  appeals  only  on  writ  of  error. 

16  Wall.  684-686,  21  L.  Ed.  250,  HAMPTON  V.  BOUSE. 

Under  act  of  June  1,  1872,  "to  further  the  administration  of  Justice,9* 
Supreme  Court  may  allow  a  writ  of  error  to  be  amended  which  contains  a 
wrong  return  day. 

Approved  in  Semmes  v.  United  States,  91  U.  S.  24,  23  L.  Ed.  195, 
and  Norton  v.  Dover,  14  Fed.  107,  both  holding  power  is  vested  in  Cir- 
cuit Court  to  amend  writ  of  error  returnable  to  it;  Walton  v.  Marietta 
Chair  Co.,  157  U.  S.  346,  39  L.  Ed.  727,  15  Sup.  Ct.  628,  where  writ  of 
error  was  amended  by  changing  name  of  plaintiff  in  error;  Loring 
v.  Wittich,  16  Fla.  326,  in  discussion  as  to  when  writs  of  error  may  be 
amended. 

Right  to  amend  jurisdictional  writ  made  returnable  at  unauthorized 
time.    Note,  Ann.  Gas.  1913A,  567. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  840. 
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Where  oblige*  on  bond  was  without  notice,  and  there  was  nothing  to 
put  him  on  inqvftry,  the  bond  being  regular  on  its  face,  sureties  cannot 
defeat  recovery  on  ground  that  they  signed  upon  condition  that  they  were 
not  to  be  bound  unless  bond  was  executed  also  by  others. 

Approved  in  Joyce  v.  Auten,  179  U.  S.  595,  45  L.  Ed.  334,  21  Sup. 
Ct.  229,  holding  surety  not  discharged  from  liability  by  reason  of  fact 
he  intended  no  liability;  United  Printing  Mach.  Co.  v.  Cross  Paper 
Feeder  Co.,  227  Fed.  603,  assignor  of  patent  for  value,  with  covenants 
of  warranty,  is  estopped,  when  sued  for  infringement  by  assignee,  to 
deny  that  claims  cover  every  structure  within  fair  meaning  of  claims; 
Title  Guaranty  &  Surety  Co.  v.  Schmidt,  213  Fed.  201,  129  C.  C.  A.  543, 
surety  on  bond  in  hands  of  obligee  is  not  discharged  by  delivery  of 
bond  to  principal  obligor  upon  conditions  not  performed,  but  of  which 
obligee  had  no  notice;  Gronvold  v.  Federal  Union  Surety  Co.,  212  Fed. 
911,  129  C.  C.  A.  428,  person  signing  blank  indemnity  bond,  which,  fall- 
ing into  hands  of  principal,  is  filled  in  and  delivered  to  surety  company, 
upon  faith  of  which  surety  bond  was  given,  is  estopped  from  denying 
execution  and  delivery  to  surety  company;  Williams  v.  Morris,  99  Ark. 
324,  138  S.  W.  465,  where  note  signed  by  surety  as  joint  maker,  on  con- 
dition that  another  surety  sign,  was  delivered  without  signature,  surety 
was  liable  to  payee  having  no  notice  of  condition;  United  States  v. 
Boyd,  8  App.  D.  C.  448,  by  execution  of  bond  and  return  to  principal 
for  delivery  to  obligee,  surety  is  estopped  to  set  up  condition  not  known 
to  obligee,  upon  which  his  signature  was  obtained;  City  of  Butte  v. 
Cook,  129  Mont.  95,  74  Pac.  69,  where  names  of  two  sureties  appear  in 
body  of  bond,  which  is  signed  by  one  only,  surety  signing  may  defend  on 
ground  that  liability  was  conditioned  on  cosurety  signing;  Hendry  v. 
Cartwright,  14  N.  M.  83,  8LS.A.  (N.  S.)  1056,  89  Pac.  311,  where 
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surety  bond  was  not  signed  by  all  whose  names  appeared  therein,  surety 
could  defeat  recovery  by  showing  condition  that  he  was  to  have  indem- 
nity bond  before  surety  bond  was  used;  Rollins  v.  Ebbs,  138  N.  C.  146, 
147, 153,  50  S.  E.  579,  581,  where  sureties  in  guardian's  bond  from  which 
penalty  was  omitted  gave  it  to  another  for  delivery,  and  when  filed 
penalty  was  inserted,  sureties  estopped  to  assert  its  invalidity;  Cass  Co. 
v.  American  Exchange  State  Bank,  11  N.  D.  245,  91  N.  W.  61,  presuming 
that  commissioners  approved  bond  with  knowledge  that  surety  released 
by  erasure  of  name  of  prior  signing  surety;  Sellers  v.  Territory,  32  Okl. 
149,  121  Pac.  229,  person  signing  bail  bond  upon  promise  that  signature 
of  third  person  would  be  obtained,  but  without  making  this  condition 
precedent  to  taking  effect  of  bond,  was  liable  on  bond,  though  third 
signature  not  obtained;  Baker  County  v.  Huntington,  46  Or.  282,  283, 
79  Pac.  190,  191,  where  sheriff's  bond  did  not  show  sheriff's  name  as 
principal  and  name  of  only  one  of  six  signing  sureties  appeared  in  body, 
and  entries  opposite  names  showed  they  had  signed  only  for  seven 
thousand  dollars,  whereas  bond  called  for  ten  thousand  dollars,  sureties 
could  deny  sheriff's  want  of  authority  to  deliver  bond ;  Butler  v.  United 
States,  21  Wall.  274,  22  L.  Ed.  615,  and  Mutual  Life  Ins.  Co.  v.  Wilcox, 
8  Biss.  199,  Fed.  Cas.  9979,  both  holding  signer,  as  surety,  of  blank  gov- 
ernment bond,  already  signed  by  principal,  is  bound,  though  latter  in- 
serts a  larger  sum  than  that  agreed  upon  and  procures  worthless  sure- 
ties ;  Veach  v.  Rice,  131  U.  S.  318,  S3  L.  Ed.  171,  9  Sup.  Ct.  739,  that 
signatures  of  sureties  were  unauthorized  will  not  constitute  a  defense  as 
to  those  executing  bond  without  being  misled;  Moses  v.  United  States, 
166  U.  S.  582,  584,  41  L.  Ed.  112S,  1124,  17  Sup.  Ct.  686,  687,  where 
bond  was  rejected  as  not  bearing  seals,  and  was  taken  away  by  princi- 
pal and  returned  with  proper  seals,  it  will  be  presumed  that  they  were 
attached  with  the  consent  of  the  sureties;  American  Button  Hole  etc. 
Co.  v.  Murray,  1  Fed.  Cas.  622,  holding  obligors  not  liable  where  they 
deliver  bond  to  agent  of  obligee  upon  condition  that  he  obtain  other 
signatures,  which  is  not  done;  Wallace  v.  Wilder,  13  Fed.  715,  holding 
that  fraudulent  representations  of  principal  are  no  defense  to  surety 
against  obligee;  Joyce  v.  Cockrill,  92  Fed.  840,  35  C.  C.  A.  38,  holding 
breach  of  condition,  not  known  to  receiver  accepting  note  from  payee, 
will  not  relieve  surety;  State  v.  Churchill,  48  Ark.  441,  3  S.  W.  359, 
holding,  where  name  of  surety  is  erased,  the  alteration  puts  obligee 
upon  notice ;  State  v.  Wallis,  57  Ark.  73,  20  S.  W.  812,  that  those  who 
have  not  signed  it  are  named  as  sureties  in  the  bond  is  held  to  give  no- 
tice of  the  existence  of  the  condition ;  Tic^ball  v.  Halley,  48  Cal.  613,  and 
Cooper  v.  De  Mainville,  1  Colo.  App.  19,  27  Pac.  86,  where  sureties  sign 
with  understanding  that  others  shall  sign,  a  delivery  to  obligee  without 
such  signatures  does  not  relieve  signers;  as  also  in  Lewis  v.  Board  of 
Commissioners  of  Roads  and  Revenues,  70  Ga.  495.  496,  498,  Carroll  Co. 
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y.  Ruggles,  69  Iowa,  273,  275,  58  Am.  Rep.  225,  227,  28  N.  W.  592,  593, 
Carter  v.  Moulton,  51  Kan.  14,  37  Am.  St.  Rep.  262,  20  L.  R.  A.  311, 
32  Pac.  634,  Doorley  v.  Farmers'  etc.  Lumber  Co.,  4  Kan.  App.  97, 
46  Pac.  196,  Brown  v.  Probate  Judge,  42  Mich.  504,  4  N.  W.  196,  State 
v.  Potter,  63  Mo.  227,  21  Am.  Rep.  449,  Russell  v.  Freer,  56  N.  Y.  71, 
72,  Fowler  v.  Allen,  32  S.  C.  237,  7  L.  R.  A.  747,  10  S.  E.  950,  Jordan 
y.  Jordan,  10  Lea,  131,  43  Am.  Rep.  299,  Dun  y.  Garrett,  93  Tenn.  658, 
42  Am.  St.  Rep.  942,  27  S.  W.  1013,  Nash  v.  Fugate,  24  Gratt.  215, 
18  Am.  Rep.  647,  Nash  v.  Fugate,  32  Gratt.  607,  34  Am.  Rep.  788,  Lyttle 
v.  Cozad,  21  W.  Va.  200,  and  Belden  v.  Hurlbut,  94  Wis.  566,  568,  570, 
37  L.  R.  A.  855,  856,  69  N.  W.  358,  359,  all  holding  likewise;  Mathis  v. 
Morgan,  72  Ga.  529,  531,  53  Am.  Rep.  850,  851,  holding  surety  not  dis- 
charged, though  signature  to  be  obtained  was  a  forgery;  Comstock  v. 
Gage,  91  111.  335,  rejecting  evidence  of  condition  that  another  was  to 
sign  as  cosurety,  there  being  no  offer  to  show  that  this  was  known  to 
obligee;  Chicago  v.  Gage,  95  111.  613,  35  Am.  Rep.  185,  one  signing  bonds 
in  blank  gives  implied  authority  to  fill  them;  Hodge  v.  Farmers'  Bank, 
7  Ind.  App.  97,  34  N.  E.  124,  holding  power  to  fill  blanks  in  previously 
signed  note  does  not  include  power  to  make  alterations ;  Taylor  v.  King, 
73  Iowa,  157,  5  Am.  St.  Rep.  669,  34  N.  W.  776,  and  Benton  Co.  Sav. 
Bank  v.  Boddicker,  105  Iowa,  554,  67  Am.  St  Rep.  315,  45  L.  R.  A.  326, 
75  N.  W.  633,  both  holding  sureties  not  relieved  because  bond  was  de- 
livered in  violation  of  the  conditions;  Harris  v.  Regester,  70  Md.  123, 
16  Atl.  390,  and  Berkey  v.  Judd,  34  Minn.  394,  26  N.  W.  5,  both  holding 
surety  estopped  from  showing  that  he  signed  bond  upon  an  express 
understanding  with  principal  that  another  surety  would  sign;  Thomas 
y.  Bleakie,  136  Mass.  571,  following  rule;  White  v.  Duggan,  140  Mass. 
20,  54  Am.  Rep.  439,  2  N.  E.  Ill,  holding  surety  signing  probate  bond 
in  blank  is  liable,  though  principal  inserts  a  larger  sum  than  that  agreed 
upon;  Fourth  Nat.  Bank  v.  Olney,  63  Mich.  62,  29  N.  W.  515,  hold- 
ing party  estopped  from  making  defense  that  he  signed  upon  condition ; 
State  v.  McGonigle,  101  Mo.  362,  20  Am.  St.  Rep.  612,  8  L.  R.  A.  738, 
13  S.  W.  759,  where  County  Court  accepts  bond  with  knowledge  of 
erasure  of  name  of  surety,  other  sureties  will  not  be  bound;  Gay  v. 
Murphy,  134  Mo.  107,  66  Am.  St.  Rep.  501,  34  S.  W.  1093,  where  bond 
contained  an  implied  promise  that  principal  would  sign  before  delivery, 
his  failure  to  do  so  released  sureties;  Ney  v.  Orr,  2  Mont.  563,  holding 
sureties  not  liable  upon  bond  not  signed  by  principal,  where  obligee  had 
notice,  from  face  of  bond ;  Cutler  v.  Roberts,  7  Neb.  9,  29  Am.  Rep.  373, 
holding  surety  discharged  where  there  was  anything  to  apprise*  obligee 
of  conditions;  Hagler  v.  State,  31  Neb.  149,  28  Am.  St  Rep.  517,  47 
N.  W.  694,  holding  erasure  of  name  of  one  surety  releases  all  not  con- 
senting; Ordinary  v.  Thatcher,  41  N.  J.  L.  405,  32  Am.  Rep.  226,  holding 
guardian's  bond  binding,  although  third  surety  failed  to  execute  as 


16  Wall.  1-6  NOTES  ON  U.  S.  REPORTS.  1016 

guardian  had  promised;  Humphreys  v.  Finch,  97  N.  C.  308,  2  Am.  St. 
Rep.  295,  1  S.  E.  872,  holding  principal  estopped  to  deny  authority  of 
agent  as  against  bona  fide  holder;  Sullivan  v.  Williams,  43  S.  C.  508,  512, 
513,  21  S.  E.  650,  651,  652,  holding  sureties  estopped  from  showing  that 
names  of  the  partners  were  forged  when  bond  was  delivered  (see  dis- 
senting opinion,  p.  522,  21  S.  E.  655) ;  Board  of  Education  v.  Sweeney, 
1  S.  D.  649,  36  Am.  St.  Rep.  773,  48  N.  W.  304,  holding  official  bond  in 
which  name  of  officer  appears  as  principal,  but  which  is  not  executed 
by  him,  is  prima  facie  invalid;  McFarlane  v.  Howell,  16  Tex.  Civ.  App. 
248,  43  S.  W.  316,  if  obligee  has  notice  of  stipulation  that  bond  is  not 
to  take  effect  unless  another  .surety  signs  it,  this  will  constitute  a  de- 
fense for  surety;  Bopp  v.  Hansford,  18  Tex.  Civ.  App.  347,  45  S.  W. 
748,  holding  surety  bound,  if  judge  does  not  understand  that  his  sign- 
ing is  conditional,  regardless  of  any  agreement  with  the  guardian;  King 
Co.  v.  Ferry,  5  Wash.  546,  34  Am.  St.  Rep.  888,  19  L.  R.  A.  506,  32  Pac. 
542,  holding  sureties  liable,  though  name  of  one  surety  has  been  sub- 
stituted by  erasure,  incapable  of  being  detected;  Campbell  v.  Rotering, 
42  Minn.  116,  6  L  R.  A.  280,  43  N.  W.  796,  holding  one  executing  a 
bond  may  be  liable  though  his  name  does  not  appear  in  the  body  of  it. 
Distinguished  in  Southern  Surety  Co.  v.  Baglin,  37  App.  D.  C.  21, 
surety  was  not  liable  on  bond  secured  by  misrepresentations  of  obligee 
and  principal  obligor;  Novak  v.  Pitlick,  120  Iowa,  292,  94  N.  W.  918, 

holding  instrument,  "We  F.  as  principal  and  sureties  are  held," 

signed  by  one  alleged  surety  defective  on  face  and  not  binding  unless  con- 
sent shown;  Horton  v.  Stone,  32  R.  I.  506,  80  Atl.  4,  bond  executed  in 
blank  by  defendant  as  surety  upon  condition  that  plaintiff  execute  same 
as  principal,  signed  by  agent  of  plaintiff  without  authority  and  delivered, 
was  void,  since  condition  had  never  been  fulfilled ;  La  Belle  Iron  Works 
v.  Quarter  Savings  Bank,  74  W.  Va.  578,  82  S.  E.  618,  where  obligee 
accepts  bond  executed  by  agent  without  authority,  surety  is  not  liable, 
though  he  may  know  bond  was  so  executed;  Kidd  v.  Beckley,  64  W.  Va. 
86,  87,  60  S.  E.  1092,  1093,  where  non-negotiable  note  is  irregularly  in- 
dorsed and  left  by  indorser  in  hands  of  maker  to  be  delivered  upon 
condition  of  maker  securing  other  indorsers,  payee  will  take  note  un- 
affected by  agreement  unless  he  has  notice  before  delivery;  United 
States  v.  O'Neill,  19  Fed.  570,  holding  two  sureties  discharged  where 
name  of  third  surety  was  altered  with  knowledge  of  obligee. 

Liability  of  surety  on  bond  conditionally  delivered.    Note,  25  Am. 
Rep.  709,  710. 

Validity  of  bond  not  signed  by  all  who  were  expected  to  sign.    Note, 
28  Am.  Dec.  681. 

Signing  bond  on  condition  that  other  sureties  obtained.    Note,  54 
Am.  ReD.  441. 
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What  matter  existing  at  or  prior  to  entering  into  a  contract  of 
surety  or  guaranty  will  discharge  the  surety  or  guarantor.  Note, 
63  Am.  St  Bop.  328. 

Official  bonds,  when  valid  and  when  void.    Note,  82  Am.  Dec.  768. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am, 
St.  Rep.  195. 

Whenever  an  act  or  statement  cannot  be  contradicted  without  fraud 
or  Injury  to  others  influenced  thereby,  there  is  an  estoppel. 

Approved  in  Carusi  v.  Savary,  6  App.  D.  C.  346,  that  grantee  disre- 
garded conditions  in  deed  delivered  to  him  and  made  fraudulent  use  of  it 
does  not  invalidate  it  in  hands  of  third  parties ;  Newman  v.  Scarborough, 
115  La.  866,  40  South.  250,  where  person  signs  guaranty  thinking  it  is 
for  eleven  hundred  dollars,  when  in  reality  it  is  for  so  many  thousands, 
guaranty  is  binding  only  for  eleven  hundred ;  Trustees  of  Normal  School 
v.  State  Board,  166  N.  C.  467,  82  S.  E.  839,  person  may  not  acquire  and 
hold  property  by  fraud  of  agent  and  avoid  responsibility  for  agent's 
acts;  Pine  Beach  Inv.  Corp.  v.  Columbia  Amusement  Co.,  106  Va.  814, 
56  S.  E.  824,  where  lessor  suggested  change  of  plan  of  building  from 
skating-rink  to  hotel  and  approved  lessee's  plan  changed  at  great  ex- 
pense, lessor  was  estopped  to  deny  right  of  lessee  to  use  building  as 
hotel  and  bar,  though  he  gave  no  written  approval  as  required  by  lease; 
Repass  v.  Richmond,  99  Va.  511,  39  S.  E.  161,  holding  mere  delay  in 
setting  up  defense  not  estopping  subsequent  setting  up  same  defense, 
complainant  not  misled;  Rehbein  v.  Rahr,  109  Wis.  143,  85  N.  W.  317, 
holding  certificate  duly  signed  but  filed  in  contravention  of  understand- 
ing of  same  signers  inures  to  benefit  of  all  persons  dealing  with 
corporation  as  such;  The  Ottumwa  Belle,  78  Fed.  644,  holding 
libelant  estopped  to  claim  a  larger  sum  than  that  stated  to 
purchaser  of  vessel;  Henderson  v.  Lemly,  79  N.  C.  172,  holding  indorser 
estopped  from  showing  infirmities  in  bond. 

Parol  agreement  against  contract  taking  effect  until  others  sign. 
,  Note,  45  L.  R.  A.  828,  881,  336. 

Parol  evidence,  to  contradict  written  instrument.  Note,  11  E.  R.  0. 
284. 

Escrows.    Note,  130  Am.  St.  Rep.  931. 

Miscellaneous.  Miscited  in  Dorian  v.  City  of  Shreveport,  28  Fed. 
292. 

16  WalL  6-16,  21  L.  Ed.  272,  LYNDE  v.  COUNTY  OF  WINNEBAGO. 

Where  question  submitted  to  voters  was,  whether  a  special  tax  should 
be  levied  annually,  for  not  more  than  ten  years,  .for  building  a  courthouse, 
it  implied  a  permission  to  borrow  money,  and  to  issue  negotiable  bonds. 
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Approved  in  First  National  Bank  v.  Nye  County,  38  Nev.  140,  146 
Pac.  938,  county  having  had  benefit  of  money  obtained  by  county  com- 
missioners as  emergency  loan  was  estopped  to  deny  existence  of  emer- 
gency authorizing  loan;  Theis  v.  Commissioners  of  Washita  Co.,  9  Okl. 
650,  60  Pac.  508,  under  Stats.  1890,  where  county  commissioners  are  au- 
thorized by  vote  of  people  to  construct  bridges  and  levy  tax  for  such 
purpose,  they  may  make  contract  therefor  and  issue  warrants  in  pay- 
ment thereof  in  anticipation  of  fund;  Gause  v.  Clarksville,  5  Dill.  181, 
Fed.  Cas.  5276,  holding  valid  bonds  to  borrow  money  to  repair  wharves 
and  streets,  issued  under  general  grant  in  charter;  Carpenter  v.  Buena 
Vista  Co.,  5  Dill.  559,  Fed.  Cas.  2429,  holding  that  counties  of  Iowa  can 
issue  negotiable  securities  for  borrowed  money  for  public  improvements, 
if  previously  authorized  by  a  vote  of  the  people;  Dorian  v.  Shreveport, 
28  Fed.  292,  holding,  where  bond  was  issued  by  municipality  for  work 
done,  an  assignee  in  good  faith  may  recover  thereon,  though  corpora- 
tion had  never  been  specifically  empowered  to  Issue  negotiable  paper; 
Parker  v.  Board  of  Supervisors  of  Saratoga  County,  106  N.  Y.  410, 
13 -N.  E.  311,  holding  power  conferred  upon  supervisors  to  borrow  money 
and  execute  obligations  therefor  was  not  restricted  to  a  single  exercise 
thereof. 

Distinguished  in  Wells  v.  Supervisors  of  Pontotoc  County,  102  U.  S. 
631,  632,  26  L.  Ed.  124,  holding,  as  statute  contemplated  no  delay  in 
raising  money,  no  implication  of  a  power  to  borrow  can  arise ;  Claiborne 
Co.  v.  Brooks,  111  U.  S.  409,  28  L.  Ed.  473,  4  Sup.  Ct.  493,  holding  power 
given  county  in  Tennessee  to  erect  a  courthouse,  etc.,  does  not  authorize 
the  issue  of  commercial  paper  as  security  for  debt  so  contracted ;  Green 
v.  Dyersburg,  2  Flipp.  492,  Fed.  Cas.  5756,  holding  that  there  is  no  im- 
plied power  in  a  municipality  to  issue  negotiable  bonds  in  payment  of 
an  authorized  debt;  Deland  v.  Platte  Co.,  54  Fed.  835,  holding  that 
County  Court  was  not  authorized  to  issue  county  bonds  in  behalf  of 
the  taxable  inhabitants  in  payment  of  subscription  of  railway  aid  bonds ; 
Exchange  Bank  of*  Virginia  v.  County  of  Lewis,  28  W.  Va.  296,  holding 
that  action  of  county  in  borrowing  money  for  the  erection  of  its  court- 
house was  unauthorized. 

Where  county  officer,  designated  by  law  to  decide  whether  preliminary 
requisites  to  issuing  of  bonds  have  been  complied  with  does  so  certify,  his 
decision,  in  absence  of  fraud  or  collusion,  is  final,  as  respects  bona  fide 
bondholders. 

Approved  in  Independent  School  Dist.  v.  Rew,  111  Fed.  8,  55  L.  &.  A. 
364,  49  C.  C.  A.  198,  and  Hughes  Co.  v.  Livingston,  104  Fed.  313,  43 
C.  C.  A.  541,  both  holding  municipality  estopped  by  recitals  in  certificate 
from  denying  verity  of  facts  duly  stated  therein;  Noyes  v.  Inland  etc. 
Coasting  Co.,  McAr.  &  M.»(D.  C.)  11,  corporation  receiving  note  secured 
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by  trust  deed  on  real  estate  in  payment  of  stock  and  using  proceeds 
to  carry  on  business  was  not  acting  ultra  vires ;  Commissioners  of  John- 
son County  v.  January,  94  U.  S.  206,  24  L.  Ed.  112,  County  of  Warren 
v.  Marcy,  97  U.  S.  104,  24  L.  Ed.  980,  County  of  Macon  v.  Shores,  97 
U.  S.  279,  24  L.  Ed.  890,  Orleans  v.  Piatt,  99  U.  S.  683,  25  L.  Ed.  406, 
Lyons  v.  Munson,  99  U.  S.  686,  25  L.  Ed.  451,  Pana  v.  Bowler,  107  U.  S. 
540,  27  L.  Ed.  428,  2  Sup.  Ct.713,  Sherman  Co.  v.  Simons,  109  U.  S.. 
738,  27  L.  Ed.  1094,  3  Sup.  Ct.  504,  Carpenter  v.  Buena  Vista  Co.,  5 
Dill.  560,  Fed.  Cas.  2429,  Deming  v.  Houlton,  64  Me.  262,  18  Am.  Rep. 
258,  and  Fulton  v.  Town  of  Riverton,  42  Minn.  397, 44  N.  W.  258,  all  hold- 
ing bonds,  when  issued,  if  they  recite  such  performance  of  conditions, 
are,  in  hands  of  a  bona  fide  holder  for  value,  binding  upon  the  county; 
County  of  Moultrie  v.  Fairfield,  105  U.  S.  374,  26  L.  Ed.  947,  holding 
that  recovery  on  coupons  could  not  be  defeated  on  ground  that  in  order 
to  pay  principal  and  interest  and  the  county  expenses,  the  assessment 
must  exceed  the  limitation  imposed  by  Constitution  adopted  after  vote 
was  taken,  but  before  their  delivery;  McKee  v.  Vernon  Co.,  3  Dill.  213, 
Fed.  Cas.  8851,  where  officer  substituted  engraved  bonds,  county  after- 
ward paying  interest,  plea  of  non  est  factum  was  not  sustainable;  Na- 
tional Life  Ins.  Co.  v.  Board  of  Education,  62  Fed.  792,  10  C.  C.  A.  637, 
holding  board  estopped  by  recitals  from  setting  up  defense  of  noncom- 
pliance with  constitutional  requirement;  Jefferson  Co.  v.  Truss,  85  Ala. 
492,  5  South.  89,  holding  executive  order  annulling  contract  of  hiring 
of  convicts  not  subject  to  review  by  courts;  Jefferson  Co.  v.  Lewis,  20 
Fla.  1007,  holding  recitals  in  record  of  commissioners  estopped  county 
to  deny  that  election  was  duly  held;  State  v.  Commrs.  of  Kiowa  Co.,  39 
Kan.  659,  7  Am.  St.  Rep.  570,  19  Pac.  926,  holding  that  payment 
of  negotiable  county  bonds,  in  hands  of  bona  fide  purchaser,  cannot 
be  avoided  on  ground  that  elections  were  irregularly  called;  Magie  v. 
Township  of  Union,  40  N.  J.  L.  455,  holding  that  special  defenses  of 
ultra  vires,  fraud,  etc.,  will  not  be  implied  where  notes  are  regular  in 
form;  Alvord  v.  Syracuse  Sav.  Bank,  98  N.  Y.  608,  holding  action  could 
not  be  maintained  against  bona  fide  holder  of  bonds  issued  by  commis- 
sioner after  filing  evidence  of  consent  of  taxpayers  to  compel  cancella- 
tion on  ground  that  requisites  were  not  obtained ;  Belo  v.  Commrs.  of 
Forsythe,  76  N.  C.  495,  holding  that  presumption  is  that  conditions 
precedent  to  issue  of  bonds  have  been  performed;  Kunz  v.  School  Dist. 
No.  28,  11  S.  D.  583,  79  N.  W.  S45,  holding  that  district  officers  were 
authorized  to  cancel  unsold  bonds,  and  substitute  bonds  specifying  a 
different  place  of  payment;  Chambers  County  v.  Clews,  21  Wall.  321, 
22  L.  Ed.  519,  arguendo ;  Stenton  v.  Alabama  etc.  R.  Co.,  2  Woods,  512, 
Fed.  Cas.  13,296,  holding  certificates  payable  to  bearer,  issued  by  re- 
ceiver, referring  to  order  of  court,  were  not  commercial  paper;  dissent- 
ing opinion  in  Town  of  Coloma  v.  Eaves,  92  U.  S.  493,  23  L.  Ed.  582, 
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majority  holding  recital  by  authorized  officer  that  condition  has  been 
performed  is  binding  upon  the  municipality. 

Distinguished  in  Stewart  v.  Lansing,  15  Blatchf.  287,  Fed.  Cas.  13,432, 
where  authorities  to  issue  bonds  were  not  those  charged  with  duty  of 
deciding  that  preliminaries  had  been  performed ;  Robertson  v.  Breedhove, 
61  Tex.  322,  holding  that  injunction  was  proper  where  county  sought 
to  issue  bonds  redeemable  at  fixed  periods,  in  absence  of  authorizing 
act. 

Municipal  bonds  and  defenses  thereto,    Note,  98  Am.  Dec.  678. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  958,  964. 

Though  Iowa  code  provides  that  county  clerk  shall  fill  county  judge's 
place  and  discharge  his  duties  during  judge's  absence,  the  judge  is  not 
functus  officio,  while  thus  absent,  but  may  nevertheless  execute  and  issue 
county  bonds,  and,  if  necessary*  buy  a  new  county  seal  for  that  purpose. 

Approved  in  Ossje  v.  State,  147  Ala.  159,  41  South.  947,  order  of  judge 
annulling  contract  for  employment  of  convicts  on  ground  of  insufficiency 
of  bond  ended  contract  and  remanded  prisoners  to  custody  of  jailer; 
Watkins  v.  Mooney,  114  Ky.  656,  71  S.  W.  625,  president  of  board  of 
alderman  cannot  appoint  police  commissioner  while  mayor  was  absent 
for  day  at  another  town  twenty-five  miles  away;  People's  Sav.  etc.  Co. 
v.  Batchelder  Egg-Case  Co.,  51  Fed.  135,  2  C.  C.  A.  126,  holding  valid 
writ  of  attachment  issued  by  clerk  while  away  from  his  office. 

Distinguished  in  People  v.  Ruef,  14  Cal.  App.  627,  114  Pac.  51,  pur- 
ported order  of  Supreme  Court  granting  hearing  in  bank  concurred  in  by 
justice  absent  from  State  and  by  three  justices  present,  was  void;  Ham- 
mond v.  Wilcher,  79  Ga.  423,  5  S.  E.  113,  holding  that  official  duty  of 
inspecting  fertilizers  cannot  be  performed  beyond  the  limits  of  the  State. 

Meaning  of  "absent"  or  "absence"  as  applied  to  public  officer. 
Note,  Ann.  Gas.  19120,  358. 

Power  of  officials  to  act,  as  determined  by  place  of  performance. 
Note,  38  L.  B.  A.  90. 

Coupons.    Note,  64  Am.  Dec.  431. 

16  Wall.  16-32,  21  L.  Ed.  268,  VOORHEES  V.  BONESTEBL. 

Equity  will  not  grant  affirmative  relief  upon  ground  of  fraud,  unless 
it  be  made  a  distinct  allegation  in  bill,  so  that  it  may  be  put  in  issue  by 
the  pleadings. 

Approved  in  Bradley  v.  Converse,  4  Cliff.  375,  Fed.  Cas.  1775,  declar- 
ing that  no  decree  can  be  founded  upon  matters  not  in  issue  between 
the  parties ;  Bartol  v.  Walton,  92  Fed.  14,  holding  that  in  suit  to  rescind 
subscription  to  stock  for  fraud,  the  facts  constituting  the  fraud  must  be 
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stated;  South  all  y.  Farish,  85  Va.  410, 1  L.  R.  A.  644,  7  S.  E.  537,  hold- 
ing that  no  relief  can  be  based  upon  bill  not  charging  fraud,  and  specify- 
ing wherein  it  consists. 

Equity  cannot  decree  against  denials  in  answer,  on  testimony  of  single 
witness. 

Approved  in  Hill  v.  C.  R.  Ryan  Grocery  Co.,  78  Fed.  25,  23  C.  C.  A. 
624,  holding  that  two  instruments  were  to  be  regarded  as  distinct,  and 
that  trust  deed  was  valid. 

In  New  York,  married  woman  may  manage  her  separate  property 
through  the  agency  of  her  husband,  without  subjecting  it  to  claims  of  his 
creditors;  and  application  of  a  portion  of  income  to  his  support  will  not 
Impair  her  title. 

Approved  in  Catlett  v.  Alsop,  99  Va.  685,  40  S.  E.  36,  holding  profits 
of  business  conducted  by  married  woman  for  use  and  benefit  of  separate 
property  and  not  liable  for  husband's  debts;  Aldridge  v.  Muirhead,  101 
U.  S.  399,  25  L.  Ed.  1014,  Hyde  v.  Frey,  28  Fed.  823,  Tresch  v.  Wirtz, 
34  N.  J.  Eq.  130,  and  Trapnell  v.  Conklyn,  37  W.  Va.  252,  38  Am.  St 
Rep.  40,  16  9.  E.  574,  all  following  rule;  Lorillard  v.  Standard  Oil  Co., 
18  Blatchf .  201,  2  Fed.  904,  holding  maried  woman,  sole  owner  of  patent, 
need  not  join  husband  in  suit  for  infringement;  Johnson  v.  Christie,  79 
Mo:  App.  51,  wife  can  make  husband  her  agent  and  the  profits  are  not 
subject  to  his  debts;  Talcott  v.  Arnold,  54  N.  J.  Eq.  578,  35  Atl.  535, 
holding  that  business  was  the  husband's  and  subject  to  his  debts. 

Rights  oi  creditors  in  personal  services  of  debtor.    Note,  21  L.  E.  A. 
626. 

16  Wall  33-36,  21  L.  Ed.  465,  THE  OOMMEBCE. 

Steamer  held  at  fault  for  failure  to  keep  out  of  way  of  sailing  vessel. 
Approved  in  The  Golden  Grove,  13  Fed.  688,  to  point  that  it  is  the 
duty  of  sailing  vessel  to  hold  her  course  until  danger  is  imminent. 

16  Walt  36-130,  21  I*.  Ed.  394,  SLAUGHTER-HOUSE  OASES. 

State  may  validly  limit  the  places  In  or  near  a  city,  where  livestock: 
.for  slaughtering  may  be  landed,  giving  to  one  corporation  exclusive  right 
to  maintain  such  stock  landing  yards. 

Approved  in  Overshiner  v.  State,  156  Ind.  192,  59  N.  E.  470,  upholding 
statute  conferring  power  upon  dental  association  to  appoint  three  mem- 
bers of  board  of  dental  examiners ;  Leigh  v.  Green,  64  Neb.  545,  90  N.  W. 
259,  upholding  statute  providing  foreclosure  of  tax  liens  by  proceedings 
in  rem,  land  alone  made  a  party  and  pre-existing  rights  by  sale  under 
decree  cut  off;  New  Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall. 
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majority  holding  reoi^'  ^""s*  milit&iy  authorities  of  New 

performed  is  bindr  y     "  #*' 

Distinguished  '  ^   '  [<*£    ^  ¥lMlj  reguUte  a^ter-nouses 

where  authont  r/.  %*'r  ,^ 

deciding  that  ^j^^^action  Co.  v.  Sanitary  Reduction  Works, 

ex"  ^*i*!it0f*Qi  fillowi^S  e*ty  *°  enter  into  exclusive  contract 

v^Ix.w:  ^T  if'/^r  disposition  of  garbage ;  Spokane  v.  Robison, 
yfo&^tfl  Portland  v.  Meyer,  32  Or.  370,  67  Am.  St.  Rep. 
^f>>f^/*^r.;Evansville,  144  Ind.  650,  S6  L.  R.  A.  274,  42  N. 
$*ft*  '*%&  Hiclbron,  65  Cal.  611,  4  Pac.  649,  upholding  ordi- 
^f/zr'^ ^ughter-houses  from  within  a  city's  limits;  Boyd  v. 
*!L '*!adftfontgomery,  117  Ala.  680,  23  South.  664,  and  Darcantel 
^^^^^hter-house  etc.  Co.,  44  La.  Ami.  640,  11  South.  241, 
jwP^jjtog  ordinances  regulating  slaughter-houses  within  city  limits ; 
*th  ^^liter-house  Co.,  46  La.  Ann.  1035,  15  South.  409 ,  uphold- 
&***  ^tnte  providing  for  inspection  of  animals   designed  for  food; 
ing  **  goTd,  122  N.  C.  1095,  65  Am.  St  Rep.  744,  29  S.  E.  953, 
Surfing  ordinance  prohibiting  hogpens  in  a  town  within#  one  hundred 
vp!%s  of  a  neighbor;  St.  Louis  v.  Russell,  116  Mo.  254,  20  L.  R.  A.  726, 
?*c  ^r.  471,  and  State  v.  Beattie,  16  Mo.  App.  137,  145,  upholding  or- 
a  nance  regulating  the  location  of  livery-stables  within  a  city;  dissent- 
'ng  opinion  in  Commonwealth  v.  Perry,  155  Mass.  125,  31  Am.  St.  Rep. 
557, 14  L.  R.  A.  328,  28  N.  E.  1168,  majority  holding  act  void  prohibiting 
employers  withholding  weavers '  wages  for  defects  in  their  work ;  dissent- 
ing opinion  in  People  v.  Budd,  117  N.  Y.  37,  56,  sub   nom.  People 
v.  Walsh,  22  N.  E.  683,  690,  majority  upholding  State  regulation  of  grain 
warehouses  and  elevators;  dissenting  opinion  in  People  v.  Hawkins,  157 
N.  Y.   29,  51  N.  E.  266,   majority  annulling   law  requiring  convict- 
made  goods  to  be  so  marked. 

Distinguished  in  Huesing  v.  Rock  Island,  128  111.  476,  15  Am.  St.  Rep. 
136,  21  N.  E.  560,  holding  municipality  without  power  to  establish  public 
slaughter-house. 

Power  of  State  to  regulate  or  prohibit  sale  or  manufacture  of  articles. 
Note,  1  Am.  St.  Rep.  644. 

Police  power  Is  incapable  of  exact  definition.    The  security,  life,  health 
and  comfort  of  the  citizen  and  the  beneficial  use  of  property  depend  upon 
it,  and  it  extends  to  protection  of  lives,  limbs,  health,  comfort  and  quiet* 
of  all  persons  within  the  State. 

Approved  in  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed. 
700,  State  tax  on  kerosene  oil  used  for  illuminating  purposes  to  carry 
out  inspection  laws  is  valid  exercise  of  police  power;  United  States 
v.  Sutton,  165  Fed.  255,  256,  police  power  of  Federal  government  does 
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not  extend  to  land  allotted  to  Indian  in  severalty,  and  indictment  will 
not  lie  for  taking  liquor  upon  such  land ;  United  States  v.  Eberhart,  127 
Fed.  255,  holding  insufficient  within  Rev.  Stats.,  §  5508,  indictment 
charging  conspiracy  to  prevent  complainant  from  contracting  freely, 
alleging  handcuffing  to  force  him  into  contract ;  In  re  Marshall,  102  Fed. 
325,  holding  county  ordinance  prohibiting  killing  of  more  than  twenty- 
five  quail,  partridge  or  grouse  in  one  day  unreasonable  exercise  of  police 
power;  Georgia  Packing  Co.  v.  Macon,  60  Fed.  777,  22  JL.  R.  A.  777,  hold- 
ing void  ordinance  making  discriminating  regulations  against  importers 
of  meats;  Bland  v.  People,  32  Colo.  323,  105  Am.  St  Rep.  80,  65  L.  R.  A. 
424,  76  Pac.  360,  upholding  Laws  1899,  p.  175,  prohibiting  use  of  unreg- 
istered docked  horses ;  Liebig  Manfg.  Co.  v.  Wales,  8  Del.  Ch.  37,  34  Atl. 
904,  city  board  of  health  will  not  be  enjoined  from  summarily  abating 
i  odors  and  gases  from  factory  it  has  adjudged  to  be  nuisance;  State 

v.  Dolan,  13  Idaho,  705, 14  L.  R.  A.  (N.  8.)  1259,  92  Pac.  998,  State  may 
prohibit  conduct  of  business  on  Sunday;  People  v.  Weiner,  271  HI.  78, 
110  N.  E.  872,  act  prohibiting  use  of  second-hand  material  in  manufacture 
of  mattresses,  quilts  or  comforters  manufactured  for  sale  deprives  citi- 
zen of  lawful  use  of  property,  and  is  invalid ;  Southern  Ry.  Co.  v.  Rail- 
road Commission,  179  Ind.  34,  100  N.  E.  341,  State  safety  appliance  act 
imposing  additional  penalty,  but  containing  no  different  restrictions  from 
Federal  act,  is  not  invalid  as  interference  with  interstate  commerce; 
Ayers  v.  State,  178  Ind.  458,  Ann.  Gas.  19150,  549,  99  N.  E.  732,  statute 
forbidding  distribution  from  house  to  house  of  medicinal  preparations  or 
to  give  child  such  sample  of  medicine,  though  by  implication  distribution 
to  adults  on  streets  is  not  forbidden,  does  not  violate  privilege  and 
immunity  clause  of  State  Constitution;  Grand  Trunk  etc.  Ry.  Co.  v.  City 
of  South  Bend,  174  Ind.  223,  91  N.  E.  809,  railroad  having  double  track 
along  one  portion  of  street  may  be  prohibited  from  laying  double  track 
along  another  portion  of  same  street  tending  to  interfere  with  security 
of  life  or  property;  Hammer  v.  State,  173  Ind.  202,  140  Am,  St  Rep. 
248,  21  Ann.  Cas.  1034,  24  L.  R.  A.  (N.  8.)  795,  89  N.  E.  851,  statute 
prohibiting  person  not  member  of  secret  society  from  wearing  badge 
of  such  society  is  valid;  Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  43, 
44,  45,  18  Ann.  Cas.  1146,  87  N.  E.  830,  anti-trust  law  to  prevent  com- 
binations in  restraint  of  trade  is  within  police  power  of  State  and  valid; 
State  v.  Barrett,  172  Ind.  179,  87  N.  E.  11,  statute  regulating  entrance  to 
bituminous  coal  mines,  exempting  block  coal  mines  is  not  invalid  as  de- 
nying equal  protection  of  law;  Parks  v.  State,  159  Ind.  219,  64  N.  E. 
866,  holding  law  regulating  practice  of  medicine  preventing  magnetic 
healer  from  following  occupation  and  granting  licenses  to  practice  oste- 
opathy valid;  East  Boyer  Tel.  Co.  v.  Town  of  Vail,  166  Iowa,  232,  147 
-N.  W.  330,  telegraph  and  telephone  companies  are  subject  to  all  regu- 


16  Wall.  36-130  NOTES  ON  U.  S.  REPORTS.  1024 

lations  within  police  power  of  State  or  municipality,  and  use  of  streets 
is  within  police  power;  Schaake  v.  Dolley,  85  Kan.  605,  Ann.  Gas.  1913A, 
254,  37  L.  R.  A.  (N.  8.)  877,  118  Pac.  83,  statute  providing  that  charter 
board  may  refuse  bank  charter  if  bank  not  needed  in  community  is  valid ; 
State  v.  Starkey,  112  Me.  12,  90  Atl.  433,  upholding  ordinance  forbidding 
sale  of  meat  within  town  unless  inspected  at  time  of  slaughter ;  Dirkin 
v.  Great  Northern  Paper  Co.,  110  Me.  387,  Ann.  Oas.  1914D,  396,  86 
Atl.  326,  upholding  statute  making  master  liable  for  injury  to  servant 
from  defects  in  machinery  arising  from  negligence,  though  exempting 
farm  laborers;  State  v.  Robb,  100  Me.  186,  60  Atl.  876,  upholding  city 
ordinance  giving  exclusive  privilege  of  collecting  garbage  to  persons 
specially  appointed ;  Hiller  v.  State,  124  Md.  391,  92  Atl.  844,  upholding 
ordinance  prohibiting  playing  of  baseball  on  Sunday;  "State  v.  Gurry, 
121  Md.  543,  Ann.  Oas.  1915B,  957,  47  L.  R.  A.  (N.  8.)  1087,  88  Atl. 
550,  purpose  of  ordinance  for  segregation  of  races  was  within  police 
power,  but  exercise  of  it  in  such  unreasonable  manner  as  to  deprive 
property  owner  of  vested  rights  was  invalid ;  D.  E.  Foote  &  Co.  v.  Stan- 
ley, 117  Md.  341,  82  Atl.  382,  upholding  statute  levying  inspection  tax 
upon  oysters  subject  of  interstate  shipment;  Schultz  v.  State,  112  Md. 
216,  219,  76  Atl.  594,  595,  upholding  ordinance  regulating  collection  of 
garbage;  Squire  v.  Tellier,  185  Mass.  20,  102  Am.  St  Rep.  322,  69  N.  E. 
313,  upholding  Stat.  1903,  p.  389,  providing  that  sale  of  stock  goods  is 
void  as  to  creditors  unless  inventory  made  and  buyer  notify  creditors; 
Ex  parte  Ah  Pah,  34  Nev.  290,  119  Pac.  773,  upholding  statute  making 
it  unlawful  to  keep  house  of  ill  fame  within  eight  hundred  yards  of 
schoolhouse;  Commonwealth  v.  Pear,  183  Mass.  244,  66  N.  E.  720, 
upholding  Mass.  Rev.  Laws,  c.  75,  §  137,  authorizing  city  boards  of  health 
to  require  vaccination  of  inhabitants  and  affixing  penalty  for  failure 
to  comply;  St.  Louis  v.  Fischer,  167  Mo.  664,  67  S.  W.  875,  sustaining 
municipal  ordinance  making  it  a  misdemeanor  to  maintain  cow  stables 
and  dairies  without  obtaining  permission;  State  v.  Aldrich,  70  N.  H. 
392,  85  Am.  St  Rep.  632,  47  Atl.  602,  upholding  statute  prohibiting 
riding  of  bicycles  on  sidewalks  by  persons  over  age  of  twelve  years; 
Feld  v.  Board  of  Health,  86  N.  J.  L.  96,  90  Atl.  672,  ordinance  regulating 
inspection  and  sale  of  meat  is  valid  exercise  of  police  power;  Board 
of  Health  v.  Schwartz  Bros.  Co.,  84  N.  J.  L.  502,  87  Atl.  148,  upholding 
statute  providing  for  licensing  of  slaughter-houses;  Unven  v.  State, 
73  N.  J.  L.  534,  64  Atl.  165,  upholding  provisions  of  statute  requiring 
registration  and  license  of  motor  vehicles;  Glenn  v.  Southern  Express 
Co.,  170  N.  C.  294,  87  S.  E.  141,  under  Webb-Kenyon  law  and  State 
statute  express  company  having  delivered  quart  of  whisky  to  plaintiff 
was  not  liable  for  refusal  to  deliver  to  him  another  quart  on  next  day,  nor 
for  refusal  to  deliver  consignment  of  gallon  of  whisky  from  another  State; 
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Bloomfield  y.  State,  86  Ohio  St.  264,  Ann.  Gas.  1913D,  629,  41  L.  R.  A. 
(N.  S.)  726,  99  N.  E.  311,  act  providing  against  evils  resulting  from  traffic 
in  intoxicating  liquors  is  valid  exercise  of  police  power;  Coyle  v.  Smith, 
28  Okl.  165,  113  Pac.  962,  statute  changing  capital  was  not  invalid  as 
violating  irrevocable  ordinance  required  by  enabling  act  attempting  to 
divest  legislature  of  that  power;  Kuchler  v.  Weaver,  23  Okl.  436,  18 
Am.  Can.  462,  100  Pac.  921,  act  prohibiting  maintenance  of  slaughter- 
house within  one-half  mile  of  corporate  limits  of  city  of  first  class  is 
valid  exercise  of  police  power;  Commonwealth  v.  Emmers,  221  Pa.  312, 
70  Atl.  768,  privilege  of  discharging  obnoxious  sewerage  into  waters 
of  .State  is  matter  of  public  concern,  and  State  could  forbid  private 
individuals  exercising  this  privilege;  Hopkins  v.  City  of  Richmond,  117 
Va.  714,  86  S.  E.  144,  ordinance  providing  for  segregation  of  white  and 
colored  races  was  valid  exercise  of  police  power;  O'Neil  v.  State,  115 
Tenn.  444,  90  S.  W.  631,  upholding  acts  1901,  p.  115,  prohibiting  practice 
of  medicine  without  license,  as  applied  to  one  who  diagnosed  diseases 
by  microscopic  examination  of  drop  of  blood  and  treated  them  by  elec- 
tric lights;  St.  Louis  etc.  Ry.  v.  Smith,  20  Tex.  Civ.  459,  49  S.  W.  631, 
holding  Texas  livestock  law  and  proper  regulations  thereunder  not  vio- 
lating interstate  commerce  clause;  Ex  parte  Howell,  71  Tex.  Cr.  73, 
158  S.  W.  537,  municipal  ordinance  prohibiting  any  person  except  city 
scavenger  from  removing  night  soil  and  other  refuse  is  not  unreason- 
able, and  is  valid  exercise  of  police  power;  Bacon  v.  Boston  etc.  R.  R.  Co., 
83  Vt.  451,  76  Atl.  141,  order  of  railroad  commission  requiring  tracks 
adjacent  to  station  to  be  moved  back  for  safety  of  public  was  valid 
exercise  of  police  power;  Hopkins  v.  Richmond,  117  Va.  711,  86  S.  E. 
144,  upholding  ordinance  providing  for  segregation  of  races,  not  dis- 
criminating between  races,  and  operating  prospectively  only;  Common- 
wealth v.  Henry,  110  Va.  893,  26  L.  R.  A.  (N.  S.)  883,  65  S.  E.  575, 
statute  regulating  manufacture  and  sale  of  malt  liquors  containing  very 
small  per  cent  of  alcohol  was  valid  exercise  of  police  power;  State  v. 
Howell,  85  Wash.  285,  147  Pac.  1163,  act  protecting  funds  for  special 
improvements  is  within  emergency  exercise  of  police  power,  and  not 
subject  to  referendum;  Bowes  v.  Aberdeen,  58  Wash.  541,  30  L.  R.  A. 
(N.  S.)  709,  109  Pac.  371,  act  empowering  cities  to  fill  lowlands  within 
their  borders  and  to  exercise  right  of  eminent  domain  as  to  property 
taken  or  destroyed  in  so  doing  is  valid  exercise  of  police  power;  State 
v.  Mamlock,  58  Wash.  634,  109  Pac.  48,  State  statute  prohibiting  sale 
of  intoxicating  liquor  to  Indians  was  valid  exercise  of  police  power; 
dissenting  opinion  in  Bracey  v.  Darst,  218  Fed.  498,  majority  upholding 
that  laws  regulating  investment  companies  and  requiring  license  for 
sale  of  stocks,  bonds  and  debentures  not  applying  to  corporations  alone ; 
dissenting  opinion  in  Wright  v.  Hart,  182  N.  Y.  354,  2  L.  R.  A.  (N.  8.), 
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338,  75  N.  E.  413  majority  holding  void  Laws  1902,  p.  1249,  making  sale 
of  stock  of  merchandise  in  balk  fraudulent  as  to  creditors  unless  seller 
makes  inventory  five  days  prior  to  sale  and  buyer  notifies  creditors. 
Several  citing  cases  pertain  to  the  liquor  traffic,  and  regulations  as  to 
the  persons  to  whom  liquor  selling  licenses  might  be  granted,  have  been 
sustained  (Trageser  v.  Gray,  73  Md.  257,  260,  25  Am.  St.  Sep.  592,  "S&4, 
9  L.  R.  A.  785,  786,  20  Atl.  907,  908),  so,  also,  an  act  making  lessors  of 
property  on  which  liquor  sold  liable  for  damages  done  by  one  intoxicated 
(Bertholf  v.  O'Reilly,  74  N.  Y.  522,  30  Am.  Rep.  334).  The  dispensary 
system  of  selling  liquor  has  been  sustained  (State  v.  Aitken,  42  S.  C.  235, 

20  S.  E.  226  overruling  McCullough  v.  Brown,  41  S.  C.  241,  23  L.  R.  A. 
419,  19  S.  E.  470 ,  Plumb  v.  Christie,  103  Ga.  696,  42  L.  R.  A.  186, 30  S.  E. 
763,  and  Guy  v.  Commissioners,  122  N.  C.  474,  29  S.  E.  772) ;  as  also  a  law 
enacting  penalties  for  selling  liquor  (State  v.  Hodgson,  66  Vt.  145, 28  Atl. 
1091);  or  prohibiting  its  sale  (Weil  v.  Calhoun,  25  Fed.  872).  And 
see  Garrett  v.  Mayor,  47  La.  Ann.  630,  17  South.  243.  The  syllabus 
principle  has  also  been  relied  upon  in  upholding  ordinances  abating 
privy  vaults  within  a  city  (Sprigg  v.  Garrett  Park,  89  Md.  409,  43  Atl. 
814,  Harrington  v.  Board  of  Aldermen,  20  R.  I.  338,  38  L.  R.  A.  311,  38 
Atl.  3),  regulating  livery-stables  in  a  city  (State  v.  Beattie,  16  Mo. 
App.  137,  St.  Louis  v.  Russell,  116  Mo.  254,  20  L.  R.  A.  726,  22  S.  W. 
471),  ordinances  prohibiting  deposit  of  garbage  (Ex  parte  Casinello,  62 
Cal.  540),  prohibiting  disinterment  of  dead  (In  re  Wong  Yung  Quy, 
6  Sawy.  447,  2  Fed.  629),  licensing  hackmen  and  regulating  their  con- 
duct at  railway  stations  (Chillicothe  v.  Brown,  38  Mo.  App.  616) ; 
requiring  removal  of  powder  magazines  from  city  limits,  although 
previous  location  thereof  was  authorized  by  city  (Davenport  v.  Rich- 
mond City,  81  Va.  642,  59  Am.  Rep.  697) ;  in  upholding  statutes  prohibit- 
ing payment  of  coal  miners  in  scrip,  and  regulating  weighing  of  coal 
(State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  812, 17  L.  R.  A.  388,  15  S.  E. 
1003) ;  prohibiting  Sunday  freight  trains  (Norfolk  etc.  R.  R.  Co.  v. 
Commonwealth,  93  Va.  756,  57  Am.  St.  Rep.  832,  34  L.  R.  A.  107,  24 
S.  E.  839) ;  respecting  Sunday  observance  generally  (Swann  v.  Swann, 

21  Fed.  302) ;  assessing  lands  for  drainage  purposes  (Zigler  v.  Menges, 
121  Ind.  103,  16  Am.  St.  Rep.  360,  22  N.  E.  784) ;  upholding  legislative 
regulation  of  piping  of  natural  gas  (Jamieson  v.  Indiana  etc.  Oil  Co., 
128  Ind.  564,  579,  12  L.  R.  A.  655,  660,  28  N.  E.  79,  84) ;  upholding 
tax  on  venders  of  Police  Gazette  and  similar  papers  (Thompson  v.  State, 

17  Tex.  App.  258) ;  regulating  practice  of  medicine  and  surgery  (East- 
man v.  State,  109  Ind.  279,  58  Am.  Rep.  401,  10  N.  E.  97) ;  excluding 
cattle  from  neighboring  State,  where  disease  prevalent  (St.  Louis  etc. 
Ry.  Co.  v.  Smith,  20  Tex.  Civ.  App.  459,  49  S.  W.  631);  prescribing 
terms  on  which  foreign  insurance  companies  might  do  business  (Swing 


1027  SLAUGHTERr-HOUSE  CASES.         16  Wall.  36-130 

y.  Munson,  191  Pa.  St.  589,  71  Am.  St.  Rep*  589,  43  Atl.  344) ;  prohibiting 
unusual  traffic  within  two  miles  of  religious  meeting  (State  v.  Cate, 
58  N.  H.  241) ;  requiring  tenement  houses  in  New  York  to  be  supplied 
with  water  on  each  floor  (Health  Department  v.  Rector,  145  N.  Y.  39, 
45  Am.  St.  Rep.  581,  27  L  R,  A.  713,  39  N.  E.  835) ;  requiring 
registration  of  dairymen  and  inspection  of  stock  (State  v.  Broad- 
belt,  89  Md.  586,  45  L.  R.  A.  438,  43  Atl.  775) ;  requiring  State  regis- 
tration of  letters  patent  by  vendors  of  patent  rights  (Breckbill  v. 
Randall,  102  Ind.  529,  52  Am.  Rep.  696,  1  N.  E.  363) ;  upholding  law 
requiring  corporations  to  redeem  their  scrip  and  store  orders  in  cash 
(Harbison  v.  KnoxvMe  Iron  Co.,  103  Tenn.  421,  53  S.  W.  960) ;  statute 
upholding  game  law,  and  prohibiting  importation  of  game  out  of  season 
(Magner  v.  People,  97  111.  336).  Elsewhere  the  right  of  a  city  to  grant 
exclusive  right  to  remove  dead  animals  on  its  streets,  unless  removed 
by  owner  within  twelve  hours,  has  been  upheld  as  police  regulation 
(National  Fertilizer  Co.  v.  Lambert,  48  Fed.  461) ;  as  also  law  punishing 
bankers  taking  deposits  when  insolvent  (Baker  v.  State,  54  Wis.  371, 
373,  12  N.  W.  14,  15).  The  dissenting  opinion  in  Leisy  v.  Hardin,  135 
U.  S.  128,  34  L.  Ed.  139,  10  Sup.  Ct.  691,  relies  upon  the  syllabus 
holding,  but  the  court  declared  a  State  prohibition  law  void  as  to 
sale  of  liquor  in  original  package  by  importer;  United  States  v. 
Boyer,  85  Fed.  435,  discussing  limitations  of  police  and  commerce 
powers ;  Cory  v.  Carter,  48  Ind.  346, 17  Am.  Rep.  750,  New  Orleans  Gas- 
light Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  661,  29  L.  Ed.  520, 
6  Sup.  Ct.  258,  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S.  666, 
40  L.  Ed.  845, 16  Sup.  Ct.  710,  and  Capital  City  Gas  Co.  v.  Des  Moines, 
72  Fed.  825,  all  arguendo. 

Distinguished  in  Curry  v.  District  of  Columbia,  14  App.  D.  C.  441, 
regulation  of  commissioners  of  District  giving  exclusive  use  of  portion 
of  public  street  for  hack  service  to  railway  having  no  station  was  not 
valid  exercise  of  police  power;  State  v.  Indiana  etc.  Min.  Co.,  120  Ind. 
580,  6  L.  R.  A.  583,  22  N.  E.  779,  holding  State  may  not  prohibit  carry- 
ing of  natural  gas  to  another  State;  American  Fertiliser  Co.  v.  Board 
of  Agriculture,  43  Fed.  613,  holding  license  exacted  of  importer  of  fer- 
tilizer not  justifiable  as  police  regulation;  In  re  Tie  Loy,  11  Sawy.  477, 
26  Fed.  614,  annulling  ordinance  prohibiting  laundry  within  a  city. 

How  far  State  may  regulate  or  prohibit  sale  of  intoxicating  liquors. 
Note,  35  Am.  Dec.  334. 

Prohibition  of  business  within  certain  distance  of  religious  meeting. 
Note,  42  Am.  Rep.  457. 

Extent  of  police  power  of  State.    Note,  62  Am.  Dec.  689. 
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Police  power  is  exclusive  in  the  several  States. 

The  effect  of  the  decision  of  the  principal  case  was  subsequently 
much  modified.  In  1879,  Louisiana  declared  by  its  Constitution  then 
adopted. that  the  monopoly  features  of  the  slaughter-house  company's 
charter  were  a  nullity,  and  that  police  juries  of  the  several  parishes 
should  have  power  to  regulate  the  slaughtering  business.  ~ 'Thereupon 
other  slaughter-houses  were  authorized  within  the  limits  of  the  Crescent 
Company's  monopoly,  and  the  Supreme  Court  by  a  unanimous  judgment 
sustained  the  validity  of  this  annihilation  of  the  Crescent  Company's  ex- 
clusive rights  (Butchers'  Union  Slaughter-house  Co.  v.  Crescent  City  Live- 
stock etc.  Co.,  Ill  U.  S.  747,  748,  23  L.  Ed.  586,  587,  4  Sup.  Ct.  652,  654, 
reversing  4  Woods,  97,  9  Fed.  745  (and  see  Crescent  City  Livestock  etc. 
Co.  v.  Butchers'  Union  Slaughter-house  Co.,  120  U.  S.  142),  80  L.  Ed. 
615,  7  Sup.  Ct.  473,  Darcantel  v.  People's  Slaughterhouse  etc.  Co.,  44  La. 
Ann.  640, 11  South.  241,  Putman  v.  Rueh,  56  Fed.  417,  Crescent  City  Live- 
stock etc.  Co.  v.  New  Orleans,  33  La.  Ann.  939).  The  concurrence  of 
the  judges  dissenting  in  the  Slaughter-house  Cases  went  upon  the 
ground  that  the  monopoly  feature  of  the  original  charter  had  been 
void  ab '  initio,  the  remaining  judges,  adhering  to  the  theory  that  it 
was  valid  when  granted,  declared  that  the  State  nevertheless,  had 
power  to  abrogate  the  stipulation  at  any  time.  This  was  upon  the 
theory  that  one  legislature  had  not  the  power  thus  to  bind  its  successors, 
or  even  itself,  when  the  administration  of  the  State's  power  of  police 
was  concerned.  The  view  which  seeks  thus  to  reconcile  the  two  deci- 
sions absolves  the  State  from  the  embarrassment  of  an  irrepealable 
contract,  creating  a  monopoly,  but  still  affirms  the  power  of  the  State 
to  grant  an  exclusive  right  to  carry  on  an  otherwise  lawful  business. 
It  substitutes  an  exclusive  license,  terminable  at  will,  for  an  irrevocable 
monopoly,  yet  it  still  involves  the  proposition  that  the  legislature  may 
validly  prohibit  the  slaughtering  business  to  all,  save  its  licensees,  create 
a  monopoly  by  licensing  only  designated  persons,  or  terminate  it  by  ac- 
cording the  license  freely  to  all  proper  applicants.  There  is  a  wide 
difference  between  a  license  available  to  all  and  a  license  available  to 
one  only.  The  former  is  a  common  incident  to  the  exercise  of  the  pow- 
ers of  taxation  and  police.  The  latter  creates  a  monopoly,  which  the 
prevailing  opinion  in  the  principal  case  justified  as  also  a  proper  inci- 
dent of  the  police  power  and  the  dissenting  opinion  condemned  in 
vigorous  terms. 

The  syllabus  point  has  been  approved  in  the  following  recent  cases: 
Ex  parte  Dick,  141  Fed.  7,  72  C.  C.  A.  667,  where  government  has  con- 
veyed lands  within  State  ceded  to  it  by  Indians,  and  lands  have  passed 
to  individuals  and  municipality  of  State  formed  thereon,  they  are  not 
subject  to  laws  against  the  introduction  of  liquor  into  Indian  country; 
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California  Reduction  Co.  v.  Sanitary  Redaction  Works,  126  Fed.  37,  61 
C.  C.  A.  91,  holding  within  police  power  of  city  of  San  Francisco  to 
regulate  disposition  of  garbage;  Western  Union  Tel.  Co.  v.  Pendleton, 
95  Ind.  16,  48  Am.  Rep.  696,  upholding  law  penalizing  failure  to  send 
telegraph  message;  Phelps  v.  Racey,  60  N.  Y.  15,  19  Am.  Rep.  144, 
upholding  State  game  law. 

'  Louisiana  statute  of  1860,  granting  to  a  corporation  exclusive  slaughter- 1 
house  and  stock  landing  privileges,  in  New  Orleans  and  vicinity,  for  twenty-/ 
five  years,  regulating  prices  to  be  charged  therein  and  prohibiting  malnteJ 
nance  of  similar  works  by  others,  is  a  valid  exercise  of  the  police  powerj 
the  monopoly  thereby  created  is  not  forbidden  by  the  Thirteenth  or  Four| 
teenth  Amendments. 

Approved  in  Leigh  v.  Green,  193  U.  S.  89,  101  Am.  St  Rep.  606,  48 
L.  Ed.  627,  24  Sup.  Ct.  390,  holder  of  lien  on  realty  not  denied  due  pro- 
cess by  lack  of  personal  service  of  notice  of  proceeding  in  rem  to  enforce 
tax  sale  purchaser's  lien  whose  notice  is  given  by  publication;  Grainger 
v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  523,  529,  542,  8  Ann. 
Oas.  997,  78  C.  C.  A.  199,  upholding  Act  Ky.  March  26,  1906,  creating 
State  racing  commission  and  giving  it  exclusive  control  over  regulation 
of  racing  of  running  horses;  O'Reilly  De  Camara  v.  Brooke,  135  Fed. 
388,  389,  where  Spanish  subject  owned  perpetual  exclusive  right  to 
slaughter  of  cattle  in  Havana  under  Spanish  grant,  franchise  was  pri- 
vate property  protected  by  Spanish  treaty;  Downs  v.  United  States, 
113  Fed.  147,  51  C.  C.  A.  100,  court  holding  section  5,  Tariff  Act  1897, 
intended  to  cover  every  case  where  foreign  exporter  givei^  directly  or  in- 
directly derived  pecuniary  benefit  from  exportation ;  Dreyfus  v.  Boone,  88 
Ark.  359,  114  S.  W.  720,  holding  ordinance  regulating  business  within 
police  power  not  invalid  because  tending  to  create  monopoly ;  State  v.  Des 
Moines  City  Ry.  Co.,  159  Iowa,  296,  140  N.  W.  452,  upholding  grant 
to  railway  company  of  franchise  in  perpetuity  for  exclusive  use  of 
streets  would  be  unreasonable  and  void,  but  time  limit  for  thirty  years; 
O'Neal  v.  Harrison,  96  Kan.  342,  L.  R.  A.  1915F,  1069,  150  Pac.  552, 
city  may  grant  monopoly  of  removal  of  garbage;  State  v.  Robb,  100 
Me.  188,  60  Atl.  877,  upholding  municipal  ordinance  giving  exclusive 
privilege  of  collecting  garbage  to  persons  specially  appointed;  Common- 
wealth v.  Maletsky,  203  Mass.  245,  24  L.  R.  A.  (N.  S.)  1168,  89  N.  E. 
246,  mere  fact  that  ordinance  for  fire  protection  regulating  picking  and 
storing  rags  and  imposing  penalty  for  violation  will  exclude  some  indi- 
viduals from  using  their  property  advantageously  does  not  make  it 
invalid ;  People  v.  Lochner,  177  N.  Y.  148,  149,  69  N.  E.  374,  upholding 
as  police  regulation  N.  Y.  Laws  1897,  §  485,  limiting  hours  for  bakery 
work  to  sixty  per  week  on  average  of  ten  hours  per  day;  Brenham 
v.  Brenham  Water  Co.,  67  Tex.  565,  4  S.  W.  155,  denying  city's  power 
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to  make  water  contract ;  Birmingham  etc.  Ry.  Co.  v.  Birmingham  St.  Ry. 
Co.,  79  Ala.  474,  58  Am.  Rep.  618,  denying  city's  power  to  grant  exclusive 
street  railway  franchise;  In  re  Lowe,  54  Kan.  761,  27  L.  R.  A.  547,  39 
Pac.  711,  holding  scavenger  license  ordinance  void  as  seeking  to  create 
a  monopoly. 

Several  citing  cases  have  relied -upon  the  doctrine  under  discussion 
in  upholding  municipal  contracts,  granting  exclusive  rights,  such  as 
gas  or  electric  light  privileges  within  a  city  (Crescent  City  Co.  ▼. 
New  Orleans  Gas  Light  Co.,  27  La.  Ann.  147,  St.  Louis  v.  St.  Louis 
/  Gas  Light  Co.,  5  Mo.  App.  504,  New  Orleans  Gas  Light  Co.  v.  Louisiana 
light  etc.  Co.,  115  U.  S.  668,  669,  29  L.  Ed.  523,  6  Sup.  Ct.  262 ;  contra, 
Citizens'  Gas  Co.  v.  Louisville  Gas  Co.,  81  Ky.  273,  Grand  Rapids  E.  L. 
etc.  Co.  v.  Grand  Rapids  E.  E.  L.  etc.  G.  Co.,  33  Fed.  669,  St.  Louis  Gas 
Light  Co.  v.  St.  Louis  Gas  Co.,  16  Mo.  App.  70,  73) ;  and  exclusive  gar- 
bage contracts  (Sanitary  Reduction  Works  v.  California  Reduction  Co., 
94  Fed.  700,  State  v.  Orr,  68  Conn.  110,  34  L.  R.  A.  282,  35  AtL  771, 
and  Coombs  v.  MacDonald,  43  Neb.  634,  62  N.  W.  42).  So  a  city  may 
be  authorized  to  regulate  and  license  market  stalls  (Jacksonville  v. 
Ledwith,  26  Fla.  205,  23  Am.  St.  Rep.  574,  9  L.  R.  A.  78,  7  South.  892) . 
Others  follow  it  in  upholding  a  liquor  dispensary  act,  challenged  as 
creating  a  monopoly  (Guy  v.  Commissioners  of  Cumberland  County, 
122  N.  C.  474,  29  S.  E.  772,  Plumb  v.  Christie,  103  Ga.  696,  42  L.  R.  A. 
186,  30  S.  E.  763 ;  contra,  McCullough  v.  Brown,  41  S.  C.  241,  23  L.  R.  A. 
419, 19  S.  E.  470,  overruled  in  State  v.  Aiken,  42  S.  C.  235,  20  S.  E.  226) ; 
in  upholding  regulation  of  telephone  rentals  (Hockett  v.  State,  105  Ind. 
259,  55  Am.  Rep.  207,  5  N.  E.  183) ;  in  upholding  State's  power  to  make 
exclusive  school  text-book  contract  (Bancroft  v.  Thayer,  5  Sawy.  505, 
Fed.  Cas.  835) ;  and  to  require  a  license  of  engineers  (McDonald  v. 
State,  81  Ala.  284,  60  Am.  Rep.  161,  2  South.  832).  And  see  dissenting 
opinion  in  State  v.  Haworth,  122  Ind.  502,  7  L.  B.  A.  253,  23  N.  E.  959, 
National  Water- Works  Co.  v.  Kansas,  28  Fed.  923,  Sedalia  Gas  Co.  v. 
Mercer,  48  Mo.  App.  652,  Western  Union  Tel.  Co.  v.  New  York,  38  Fed. 
557,  3  L.  R.  A.  453,  St.  Louis  etc.  Ry.  Co.  v.  Matthews,  165  U.  S.  23, 
41  L.  Ed.  620,  17  Sup.  Ct.  251,  Baumgartner  v.  Hasty,  100  Ind.  584, 
50  Am.  Rep.  837,  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas. 
1101. 

Distinguished  in  State  v.  Santee,  111  Iowa,  4,  82  N.  W.  446,  holding 
statute  unconstitutional  prohibiting  use  of  petroleum  products  for 
illumination  except  when  used  in  Welsbach  hydrocarbon  incandescent 
lamp;  White  v.  Holman,  44  Or.  184,  74  Pac.  934,  Laws  1903,  p.  238, 
creating  sailor's  boarding-house  commission  with  power  to  license  or 
reject  applicant,  does  not  authorize  grant  of  but  one  license  so  as  to 
create  monopoly;  Noe  v.  Mayor  etc.  of  Town  of  Morristown,  128  Tenn. 
356,  Ann.  Cas.  1915C,  241,  161  S.  W.  486,  legislature  cannot  confer 
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upon  municipality  power  to  grant  exclusive  franchise  for  inspection 
and  slaughter  of  animals. 

Power  of  board  of  health  to  declare  what  is  nuisance.    Note,  23 
Am.  Rep.  213. 

Constitutionality  of  statutes  granting  exclusive  rights  or  privileges. 
Note,  1  Ann.  Gas.  849. 

Statutory  regulation  of  slaughter-houses.    Note,  18  Ann.  Oas.  470. 

Market  regulation  restricting  sales.    Note,  24  L.  R.  A.  586. 

Municipal  power  over  nuisances  relating  to  trade  or  business.    Note, 
38  L.  R.  A.  647. 

State  legislatures  have  always  exercised  power  to  grant  exclusive 
privileges  in  nature  of  monopolies. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  38,  61  C.  C.  A.  91,  upholding  power  of  San  Francisco  to  confer 
upon  individuals  exclusive  right  to  receive  and  dispose  of  garbage; 
Scholle  v.  State,  90  Md.  743,  46  Atl.  328,  upholding  legislative  power 
to  require  practitioners  of  medicine  to  obtain  licenses  from  board  of 
examiners  appointed  by  private  corporation;  Laredo  v.  International 
Bridge  Co.,  66  Fed.  248,  14  C.  C.  A.  1,  upholding  exclusive  bridge  and 
ferry  franchise;  Ex  parte  Levy,  43  Ark.  53,  51  Am.  Rep.  553,  holding 
County  Court  might  in  its  discretion  refuse  liquor  license. 

Involuntary  servitude,  prohibited  by  the  Thirteenth  Amendment,  means 
personal  servitude.  The  term  is  more  comprehensive  than  slavery.  While 
designed  to  free  the  negro,  it  comprehends  also  peonage  or  the  Chinese 
coolie  system. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  674,  36  Sup.  Ct. 
259,  Florida  statute  requiring  every  able-bodied  man  to  work  six  days 
on  county  roads  is  not  in  violation  of  Thirteenth  Amendment  prohibiting 
involuntary  servitude;  Bailey  v.  Alabama,  219  U.  S.  241,  55  L.  Ed.  201, 
31  Sup.  Ct.  145,  words  "involuntary  servitude"  in  Thirteenth  Amendment 
have  larger  meaning  than  slavery  and  peonage  acts  are  valid;  Hodges 
v.  United  States,  203  U.  S.  17,  51  L.  Ed.  69,  27  Sup.  Ct.  6,  Thirteenth 
and  Fourteenth  Amendments  make  emancipated  slaves  citizens,  and  not 
wards  of  nation  under  jurisdiction  of  Congress ;  Clyatt  v.  United  States, 
197  U.  S.  218,  49  L.  Ed.  730,  25  Sup.  Ct.  429,  upholding  Rev.  Stats. 
§§1990,  5526,  prohibiting  peonage  in  any  State  or  territory;  Brawner 
v.  Irvin,  169  Fed.  967,  Federal  courts  have  no  jurisdiction  of  action 
for  damages  by  citizen  of  African  descent  against  Anglo-Saxon  citizen 
of  same  State  for  alleged  unlawful  assault  under  color  of  executive 
authority;  Ex  parte  Drayton,  153  Fed.  990,  statute  of  South  Carolina 
making  it  misdemeanor  for  agricultural  laborers  to   fail  to  perform 
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services  under  contract  was  invalid  as  creating  system  of  peonage; 
Ex  parte  Riggins,  134  Fed.  406,  407,  423,  negro  in  charge  of  sheriff  who 
is  taken  out  and  lynched  by  conspirators  because  of  his  race  is  denied 
rights  and  privileges  secured  by  Constitution;  United  States  v.  Moore, 
129  Fed.  634,  denying  Federal  jurisdiction  to  punish  conspiracy  to 
oppress  citizen  to  prevent  his  forming  miners'  union,  in  furtherance 
of  which  he  was  assaulted;  United  States  v.  McClellan,  127  Fed.  974, 
upholding  Act  March  2, 1867,  c.  187,  §  1,  denouncing  peonage  and  invol- 
untary servitude  in  any  form  and  providing  punishment;  In  re  Lewis, 
114  Fed.  966,  holding  under  Const.,  Amend.  13,  Congress  has  power  to 
legislate  against  involuntary  servitude  in  form  of  peonage ;  In  re  Thomp- 
son, 117  Mo.  90,  38  Am.  St.  Rep.  642,  20  L.  R.  A.  464,  22  S.  W.  865, 
annulling  law  directing  that  vagrants  be  hired  out  to  highest  bidder; 
State  v.  Strauder,  11  W.  Va.  810,  27  Am.  Rep.  614,  arguendo;  United 
States  v.  Wong  Kim  Ark,  169  U.  S.  677,  42  L.  Ed.  901,  18  Sup.  Ct.  467, 
arguendo;  Cory  v.  Carter,  48  Ind.  347,  17  Am.  Rep.  751,  and  Plessy 
v.  Ferguson,  163  U.  S.  542,  41  L.  Ed.  257,  16  Sup.  Ct.  1140,  upholding 
separate  railway  coach  law. 
Disapproved  in  Robertson  v.  Baldwin,  165  U.  S.  282,  41  L.  Ed.  717, 

17  Sup.  Ct.  329,  seamen  may  be  required  to  finish  out  the  term  of  their 
shipping  articles. 

Constitutional  and  statutory  provisions  concerning  peonage.    Note, 
Ann.  Gas.  1915B,  498. 

In  Interpreting  Thirteenth,  Fourteenth  and  Fifteenth  Amendments,  it 
is  necessary  to  consider  their  purpose,  and  the  evil  to  be  remedied;  these 
were  the  freedom  and  protection  of  the  negro  race. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  593,  44  L.  Ed.  602,  20  Sup. 
Ct.  453,  494,  upholding  prosecution  of  accused  for  robbery  by  jury  of 
eight  instead  of  twelve  persons;  United  States  v.  Lucius  Beebe  &  Sons, 
122  Fed.  766,  58  C.  C.  A.  562,  holding  in  view  of  violent  fluctuations  in 
market  value  of  silver,  "money"  in  act  authorizing  secretary  to  order 
reliquidation  construed  as  coin;  Pope  v.  Williams,  98  Md.  71,  103  Am. 
St.  Rep.  379,  66  L.  R.  A.  398,  56  Atl.  545,  upholding  Acts  1902,  p.  204, 
providing  no  one  coming  from  another  State  shall  register  as  voter 
until  one  year  after  declaration  of  intention;  Strauder  v.  West  Vir- 
ginia, 100  U.  S.  306,  25  L.  Ed.  665  (reversing  11  W.  Va.  810,  27  Am- 
Rep.  614) ;  holding  State  law  prohibiting  negro  jurors  void ;  Frasher 
v.  State,  3  Tex.  App.  268,  30  Am.  Rep.  133,  upholding  Texas  law  making 
marriage  of  white  and  black  a  felony;  Felkner  v.  Tighe,  39  Ark.  356, 
43  Am.  Rep.  276,  sustaining  law  prohibiting  carrying  of  all  except  navy 
pistols;  Coger  v.  North  etc.  Packet  Co.,  37  Iowa,  158  steamboat  com- 
pany's rule  excluding  blacks  from  dining  table  is  unenforceable;  Cald- 
well v.  Wilson,  121  N.  C.  469,  28  S.  E.  561,  United  States  v.  Cruikshank, 
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1  Woods,  321,  Fed.  Cas.  14,897,  Attorney  General  v.  Abbott,  121  Mich. 
640,  80  N.  W.  381,  dissenting  opinion  in  In  re  Hall,  50  Conn.  133,  47 
Am.  Rep.  -627,  Civil  Rights  Cases,  109  U.  S.  36,  44,  27  L.  Ed.  848,  854, 
3  Sup.  Ct.  40,  45,  and  dissenting  opinion  in  Ex  parte  Virginia,  100  U.  S. 
345,  25  L.  Ed.  679,  all  arguendo.       x 

Distinguished  in  Plessy  v.  Ferguson,  163  U.  S.  543,  41  L.  Ed.  258,  16 
Sup.  Ct.  1140,  upholding  separate  coach  law. 

Qualified  in  Holden  v.  Hardy,  169  U.  S.  382,  42  L.  Ed.  787,  18  Sup. 
Ct.  384,  holding  amendment  not  restricted  to  protection  of  negroes. 

First  section  of  Fourteenth  Amendment,  declaring  all  persons  born  in 
United  States  citizens,  was  intended  to  establish  the  citizenship  of  the 
negro.  It  also  establishes  a  citizenship  of  the  United  States  distinct  from 
citizenship  of  individual  States. 

Approved  in  In  re  Heff,  197  U.  S.  504,  49  L.  Ed.  855,  25  Sup.  Ct.  506, 
Indian  allottee,  on  receipt  of  first  patent  under  24  Stats.  388,  c.  119, 
is  within  provision-  of  section  6  of  that  act,  subject  to  laws  of  State 
where  he  resides;  Brown  v.  United  States,  233  Fed.  356,  conviction  in 
State  court  disqualifying  person  from  testifying  in  State  court  does 
not  render  him  incompetent  to  testify  in  Federal  court ;  Hough  v.  Societe 
Electrique  Westinghouse  De  Russie,  231  Fed.  343,  citizen  of  United 
States  residing  in  foreign  country  and  not  citizen  of  any  State  cannot 
remove  action  brought  against  him  in  State  court  to  Federal  court; 
Hammerstein  v.  Lyne,  200  Fed.  168,  citizenship  of  State  means  residence 
by  citizen  of  United  States  in  State  with  intention  of  remaining,  and 
citizenship  to  confer  Federal  jurisdiction  cannot  depend  entirely  upon 
birth ;  .Butterfield  v.  Miller,  195  Fed.  204, 115  C.  C.  A.  152,  State  citizen- 
ship includes  residence,  and  averment  in  attachment  suit  that  defendant 
was  citizen  of  Indiana  was  sufficient  allegation  that  he  was  nonresident 
of  Tennessee;  Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  citizenship 
in  Constitution  and  laws  of  United  States  is  generally  used  in  political 
sense,  and  designates  one  having  rights  and  privileges  of  citizen  of  State 
or  United  States ;  United  States  v.  Severino,  125  Fed.  953,  sustaining  Fed- 
eral court's  jurisdiction  of  perjury  committed  in  naturalization  proceed- 
ings  in  State  court,  procedure  prescribed  by  Congress ;  Pope  v.  Williams, 
98  Md.  67,  103  Am.  St.  Rep.  379,  66  L.  B.  A.  398,  56  Atl.  544,  upholding 
Acts  1902,  p.  204,  providing  that  no  one  coming  from  another  State  shall 
register  as  voter  until  one  year  after  declaration  of  intention ;  CoHeld  v. 
Farrell,  38  Okl.  617,  134  Pac.  411,  rights  of  citizens  of  State  and  of  citi- 
zens of  United,  States  are  separate  and  distinct,  and  rights  of  States  stand 
same  as  before  Fourteenth  Amendment;  Hopkins  v.  Richmond,  117  Va. 
715, 86  S.  E.  145,  Fourteenth  Amendment  does  not  forbid  State  abridging 
privileges  of  its  own  citizens,  and  ordinance  segregating  races  was  valid ; 
Cory  v.  Carter,  48  Ind.  349,  17  Am.  Rep.  752,  upholding  separate  schools 
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for  negro  and  whites ;  Smith  v.  Du  Bose,  78  Ga.  433,  6  Am.  St  Rep.  267, 
white  man  may  make  testamentary  provision  for  black  paramour; 
Smoot  v,  Kentucky  etc.  Ry.,  13  Fed.  343,  holding  void  act  of  Congress 
compelling  railroad  to  let  negroes  ride  in  white  coaches ;  In  re  Rodriguez, 
81  Fed.  352,  Mexican  may  be  naturalized;  Elk  v.  Wilkins,  112  U.  S. 
101,  28  L.  Ed.  646,  5  Sup.  Ct.  45,  Indian  is  not  a  citizen,  though  severed 
from  tribal  relation;  Marshall  v.  Donovan,  10  Bush,  687,  688,  upholding 
law,  under  which  only  whites  voted  on  school  improvements;  United 
States  v.  Wong  Kim  Ark,  169  U.  S.  676,  42  L.  Ed.  900,  18  Sup.  Ct.  467 
(affirming  71  Fed.  385),  holding  Chinese  children  born  here,  United 
States  citizens;  City  of  Minneapolis  v.  Reum,  56  Fed.  581,  6  C.  C.  A. 
31,  though  State  confer  many  rights  of  citizenship,  alien  is  still  such 
until  naturalization ;  Boyd  v.  Thayer,  143  U.  S.  160,  36  L.  Ed.  109,  12 
Sup.  Ct.  381,  arguendo. 

.  First  section  of  Fourteenth  Amendment,  declaring  all  persons  born 
or  naturalised  In  United  States  "subject  to  the  jurisdiction  thereof."  citizens, 
was  intended  to  exclude  children  of  ministers,  consuls  and  subjects  of 
foreign  States,  horn  within  United  States. 

Approved  in  In  re  Wong  Kim  Ark,  71  Fed.  389,  390,  holding  Chinese 
born  of  Chinese  parents,  domiciled  within  United  States,  a  citizen 
thereof.  • 

Distinguished  in  United  States  v.  Wong  Kim  Ark,  169  U.  S.  678,  679, 
42  L.  Ed.  901,  18  Sup.  Ct.  468  (see  dissenting  opinion  contra,  p.  724, 
42  L.  Ed.  917, 18  Sup.  Ct.  485),  holding  children  of  Chinese  subjects  born 
here,  United  States  citizens. 

Who  are  aliens.    Note,  84  Am.  Dec.  212. 

Fourteenth  Amendment,  guaranteeing  privileges  and  Immunities  "of 
citizens  of  the  United  States,"  means  only  privileges  and  immunities  In- 
cident to  citizenship  of  the  United  States  as  distinguished  from  citizenship 
of  the  several  States.  Hence,  though  Louisiana  statute  gave  slaughter- 
house business  of  New  Orleans  to  a  monopoly,  no  privileges  or  immunities 
of  national  citizenship  are  thereby  abridged,  and  this  portion  of  the  amend- 
ment is  not  infringed. 

In  the  Civil  Rights  Cases,  the  operation  of  the  amendment  was  further  I 

restricted  by  the  declaration  that  the  laws  which  Congress  might  pass  ! 

in  carrying  it  into  effect,  must  be  confined  to  corrective  rather  than 
direct  legislation.  Accordingly  the  provisions  of  the  civil  rights  act 
of  1875,  prohibiting  discriminations  against  the  negro  in  inns,  places 
of  amusement,  etc.,  were  annulled,  notwithstanding  vigorous  dissent 
(Civil  Rights  Cases,  109  U.  S.  47,  64,  27  L.  Ed.  861,  854,  3  Sup.  Ct.  47, 
54,  United  States  v.  Washington,  4  Woods,  352,  20  Fed.  632).  charge 
to  grand  jury  (30  Fed.  Cas.  1006,  and  see  Civil  Rights  Bill,  1  Hughes, 
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549,  Fed.  Cas.  2774);  and  Rev.  Stats.,  §  5519,  punishing  a  con- 
spiracy to  deprive  any  persons  of  the  equal  protection  of  the  laws  was 
declared  invalid,  United  States  v.  Harris,  106  U.  S.  638,  27  L.  Ed.  293, 
1  Sup.  Ct.  608.  * 

Approved  in  Rosenthal  v.  New  York,  226  U.  S.  266,  Ann.  Gas.  1914B, 
71,  57  L.  Ed.  215,  33  Sup.  Ct.  27,  State  statute  requiring  junk-dealers, 
buying  wire  and  copper  belonging  to  railroad,  telegraph  or  telephone 
company,  to  ascertain  by  diligent  inquiry  whether  person  selling,  had 
legal  right  to  do  so  did  not  abridge  privileges  or  immunities  of  natural 
citizenship;  Tiger  v.  Western  Investment  Co.,  221  U.  S.  315,  55  L.  Ed. 
749,  31  Sup.  Ct.  578,  upholding  conveyance  of  inherited  land  by  full- 
blooded  Indian  citizen  without  approval  of  Secretary  of  Interior,  as 
required  by  law ;  Twining  v.  New  Jersey,  211  U.  S.  93,  94,  96,  97,  53 
L.  Ed.  104,  105,  29  Sup.  Ct.  14,  exemption  from  compulsory  self-incrimi- 
nation in  State  courts  is  not  secured  by  any  part  of  Federal  Constitu- 
tion ;  Orr  v.  Oilman,  183  U.  S.  286,  46  L.  Ed.  201,  22  Sup.  Ct.  217,  hold- 
ing Fourteenth  Amendment  not  affecting  State  systems  and  policies  as 
to  devolution  of  estates ;  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S. 
328,  45  L.  Ed.  884,  21  Sup.  Ct.  626,  upholding  ordinance  charging  entire 
cost  of  paving  street  upon  abutting  owners  according  to  frontage; 
Maxwell  v.  Dow,  176  U.  S.  587,  591,  592,  44  L.  Ed.  599,  601,  20  Sup. 
Ct.  451,  upholding  prosecution  of  accused  for  robbery  by  jury  of  eight 
instead  of  twelve  persons;  Simpson  v.  Geary,  204  Fed*  512,  Arizona 
statute  requiring  flagmen  on  railroad  trains  to  have  at  least  one  year's 
experience  as  brakemen  does  not  violate  Fourteenth  Amendment ;  Braw- 
ner  v.  Irvin,  169  Fed.  966,  967,  Fourteenth  and  Fifteenth  Amendments 
of  Federal  Constitution  are  limitations  upon  States,  and  did  not  confer 
primary  rights  enforceable  by  person  of  color  in  first  instance  in  Fed- 
eral courts;  United  States  v.  Powell,  151  Fed.  657,  lynching  by  private 
individuals  to  prevent  trial  in  State  was  not  deprivation  of  right  under 
Federal  Constitution,  and  not  indictable  under  Federal  law;  United 
States  v.  Moore,  129  Fed.  635,  denying  Federal  jurisdiction  to  punish 
conspiracy  to  oppress  citizens  to  prevent  him  from  forming  miners' 
union,  in  furtherance  of  which  he  was  assaulted;  Sacramento  Orphan- 
age etc.  Home  v.  Chambers,  25  Cal.  App.  539,  144  Pac.  318,  amendment 
denying  aid  to  native-born  children  of  alien  parents  given  by  statute 
to  needy  orphan  children  violates  privilege  and  immunity  clause  of 
Fourteenth  Amendment;  State  v.  Travelers'  Ins.  Co.,  73  Conn.  269,  273, 
47  Atl.  304,  305,  sustaining  method  of  taxing  local  corporations,  sub- 
jecting resident  stockholders  to  municipal  tax  and  nonresidents  to  State 
or  special  tax;  Dauphin  v.  Key,  McAr.  &  M.  (D.  C.)  207,  act  of  Con- 
gress authorizing  postmaster  to  exclude  registered  mail  and  money 
orders  sent  to  persons  engaged  in  lotteries  or  gift  enterprise  schemes 
is  valid;  Ruhstrat  v.  People,  185.111.  146,  76  Am.  St.  Rep.  38,  57  N.  E.  45, 
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holding  flag  law  of  1899  unconstitutional,  depriving  citizens  of  United 
States  the  right  to  use  national  flag  as  trademark;  Mutual  Mfg.  Go.  v. 
Alspaugh,  174  Ind.  384,  91  N.  E.  505,  under  Fourteenth  Amendment 
citizen  is  not  given  right  to  enjoy  in  another  State  privileges  he  has 
in  home  State;  Strange  v.  Board  of  Commrs.,  173  Ind.  651,  91  N.  E. 
246,  statute  providing  for  construction  and  repair  of  highways,  denying 
right  to  improve  streets  in  cities  of  over  thirty  thousand  inhabitants, 
is  not  abridgment  of  privileges  and  immunities  of  citizens  under  Four- 
teenth Amendment;  Parks  v.  State,  159  Ind.  217,  64  N.  E.  865,  holding 
denial  of  right  to  practice  medicine  without  first  obtaining  license  valid ; 
Shaw  v.  City  Council  of  Marshalltown,  131  Iowa,  131,  9  Ann.  Gas.  1039, 
10  L.  R.  A.  (N.  8.)  825,  104  N.  W.  1123,  statute  giving  preference  to 
honorably  discharged  soldiers  and  sailors  of  Civil  War  in  appointments 
in  public  service  over  others  of  equal  qualifications  does  not  violate 
Fourteenth  Amendment;  Gardner  v.  Ray,  154  Ky.  516,  157  S.  W.  1151, 
right  to  vote  for  officers  is  mere  political  right  conferred  by  State,  and 
statute  excluding  several  classes  of  persons  from  candidacy  for  nomina- 
tions in  primary  elections  does  not  take  away  privilege  guaranteed  by 
Fourteenth  Amendment;   Sanders  v.  Commonwealth,  117  Ky.   6,  117 
Am.  St  Rep.  221,  1  L.  R.  A.  (N.  8.)  932,  77  S.  W.  359,  upholding  Ky. 
Stats.  1899,  §  1274,  prohibiting  sale  of  milk  from  cows  fed  on  "still 
slop" ;  Ohio  Valley  R.  R.  Co.  v.  Lander,  104  Ky.  450,  47  S.  W.  349,  up- 
holding statute  requiring  railway  companies  to  provide  separate  equal 
coaches  for  white  and  colored  passengers ;  McCurdy  v.  Jessop,  126  Md. 
323,  95  Atl.  38,  statute  requiring  county  commissioners  to  appoint  as 
game  warden  person  recommended  by  County  Game  and  Fish  Protec- 
tive Association  was  valid;  State  v.  Gurry,  121  Md.  544,  Ann.  Oaa. 
1915B,  957,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  550,  Fourteenth  Amendment 
did  not  deprive  States  of  police  power  possessed  at  time  of  adoption 
of  Constitution ;  State  v.  Parker  Distilling  Co.,  236  Mo.  313,  139  S.  W. 
481,  statute  imposing  license  on  manufacturers  and  dealers  in  intoxi- 
cating   liquors    without  requiring  license  for  manufacture  or  sale  of 
wines  or  spirits  made  from  grapes  or  fruit  grown  within  State  is  invalid 
as  burden  on  interstate  commerce;  Bryant  v.  Skillman  Hardware  Co., 
76  N.  J.  L.  49,  69  Atl.  25,  upholding  child  labor  law;  Meehan  v.  Board 
of  Excise  Commrs.,  73  N.  J.  L.  387,  64  Atl.  690,  right  to  sell  intoxicating 
liquor  is  not  inherent  right  of  Federal  or  State  citizen,  and  legislation 
classifying  licenses  is  valid;  Cofield  v.  Farrell,  38  Okl.  615,  134  Pac. 
410,  statute  prohibiting  lineal  descendants -of  persons  not  entitled  to 
vote  in  1866,  from  voting  does  not  infringe  any  privilege  guaranteed 
by  Fourteenth  Amendment,  and  is  valid;  Commonwealth  v.  Emmers, 
221  Pa.  303,  70  Atl.  764,  act  prohibiting  discharge  of  sewage  into 
waters  of  State  is  not  violative  of  Fourteenth  Amendment  prohibiting 
abridgment  of  privilege  and  immunities  of  citizens;  Hawley  v.  Hurd 
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etc.  Lumber  Co.,  72  Vt.  125,  47  Atl.  402,  holding  exemption  of  banks 
within  State  from  attachment  by  trustee  process,  of  negotiable  paper 
transferred  before  due,  valid;  Maercker  v.  Milwaukee,  151  Wis.  330, 
Ann.  Gas.  1914B,  199,  139  N.  W.  201,  ordinance,  prohibiting  rendering 
of  certain  substances,  which  applies  to  every  rendering  plant  in  city 
within  that  class,  cannot  be  regarded  as  unlawful  discrimination;  Dur- 
yea  v.  Muse,  117  Wis.  407,  94  N.  W.  367,  holding  Rev.  Stats.  1898,  §  1694, 
requiring  assignee  of  voluntary  assignment  for  benefit  of  creditors  to 
be  resident  of  State,  valid.  See  note,  88  Am.  St.  Rep.  518;  dissenting 
opinion  in  George  Jonas  Glass  Co.  v.  Glass  Bottle  Blowers'  Assn.,  77 
N.  J.  Eq.  230, 41 L.  R.  A.  (N.  S.)  445, 79  Atl.  267,  majority  holding  that  in- 
ducing  breach  of  contract  between  employer  and  third- person  by  coercion 
or  persuasion  was  unlawful.  In  reliance  upon  the  .syllabus  principle,  sepa- 
rate schools  for  black  and  white  have  been  declared  within  the  legislative 
power  of  the  States,  unembarrassed  by  the  Fourteenth  Amendment 
(Board  of  Education  v.  Tinnon,  26  Kan.  17,  Cory  v.  Carter,  48  Ind.  350, 
360,  17  Am.  Rep.  753,  763,  People  v.  Gallagher,  93  N.  Y.  447,  449,  45 
Am.  Rep.  237,  238,  Lehew  v.  Brummell,  103  Mo.  550,  23  Am.  St.  Rep. 
897,  11  L.  R.  A.  829,  15  S.  W.  766,  and  Martin  v.  Board  of  Education, 
42  W.  Va.  516,  26  S.  E.  349).  So  a  private  school,  though  recipient  of 
municipal  aid,  may  lawfully  exclude  colored  pupils  (Clark  v.  Maryland 
Inst.,  87  Md.  663,  41  Atl.  130) ;  and  the  State  may  provide  separate 
coaches  for  black  and  white  (Cully  v.  Baltimore  etc.  R.  R.  Co.,  1  Hughes, 
539,  Fed.  Cas.  3466,  Ohio  Valley  Ry.  Co.  v.  Lander,  104  Ky.  450,  47 
S.  W.  349,  and  Plessy  v.  Ferguson,  163  U.  S.  543,  41  L.  Ed.  258,  16  Sup. 
Ct.  1140).  The  States  may  validly  prohibit  marriages  between  black 
and  white  (Ex  parte  Kinney,  3  Hughes,  13,  14,  Fed.  Cas.  7825,  and 
Frasher  v.  State,  3  Tex.  App.  271,  30  Am.  Rep.  136).  The  right  to 
practice  as  attorney  is  net  a  privilege  or  immunity  of  national  citizen- 
ship; hence  a  State  court  judgment  disbarring  an  attorney  is  not  im- 
peachable as  an  abridgment  thereof  (Phil brook  v.  Newman,  85  Fed. 
142),  and  the  State  may  declare  only  white  male  citizens  qualified  to 
become  attorneys  (In  re  Taylor,  48  Md.  32,  33,  30  Am.  Rep.  453,  454),  or 
only  male  citizens  (Bradwell  v.  State,  16  Wall.  139,  21  L.  Ed.  445).  Nor 
is  the  right  to  sell  liquor  a  privilege  incident  to  citizenship  of  the 
United  States  ( Bart  era  eyer  v.  Iowa,  18  Wall.  133,  21  L.  Ed.  931  (and 
see  dissenting  opinion,  pp.  135,  141,  21  L.  Ed.  931,  933),  State  v. 
Bradley,  26  Fed.  291;  although  the  right  to  import  it  in  original  pack- 
ages is* such  (Tuchman  v.  Welch,  42  Fed.  557).  It  has  been  held  also 
that  trial  by  jury  is  not  a  right  which  States  may  not  abridge  (Caldwell 
v.  Wilson,  121  N.  C.  459,  28  S.  E.  558) ;  and  that  a  statute  providing 
for  trial  by  jury  of  eight  persons  was  valid  (State  v.  Bates,  14  Utah, 
299,  43  L.  R.  A.  43,  47  Pac.  79). 
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The  following  cases  also  affirm  and  rely  upon  the  syllabus  holding: 
Fox  v.  Territory,  2  Wash.  Ter.  302,  5  Pac.  606,  and  State  v.  Call,  121 
N.  C.  647,  648,  28  S.  E.  518,  both  upholding  State  regulations  prerequisite 
to  the  practice  of  medicine;  Wright  v.  State,  88  Md.  442,  41  Atl.  798, 
upholding  law  prohibiting  sale  of  oleomargarine;  Miller  v.  Texas,  153 
U.  S.  539,  88  L.  Ed.  813,  44  Sup.  Ct.  .876,  Texas  law  prohibiting  carrying 
of  concealed  weapons  is  valid;  McPherson  v.  Blacker,  146  U.  S.  37, 
36  L.  Ed.  878,  13  Sup.  Ct.  11.  So,  also,  is  Michigan  law  respecting 
manner  of  election  of  presidential  electors;  In  re  Kemmler,  136  U.  S. 
448,  34  L.  Ed.  524,  10  Sup.  Ct  934,  upholding  New  York  election  law ; 
United  States  v.  Anthony,  11  Blatchf.  204,  Fed.  Can.  14,459,  as  also 
law  under  which  only  male  citizen  could  vote;  State  v.  Judge,  39 
La.  Ann.  137,  58  Am.  Rep.  772,  778, 1  South.  440,  441x  upholding  Sunday 
law;  Plunkard  v.  State,  67  Md.  369,  10  Atl.  227,  sustaining  State  bas- 
tardy law,  providing  for  support  of  white  bastards;  Short  v.  State, 
80  Md.  401,  29  L.  R.  A.  413,  31  Atl.  323,  upholding  State  poll  tax; 
People  v.  Loeffler,  175  111.  610,  51  N.  E.  793,  sustaining  civil  service 
provisions  of  municipal  corporation's  laws;  State  v.  Peel  etc.  Coal  Co., 
36  W.  Va.  826,  17  L.  R.  A.  393,  15  S.  E.  1008,  sustaining  law  regulating 
payment  of  coal  miners,  etc. ;  Commonwealth  v.  Vrooman,  164  Pa.  St. 
314,  44  Am.  St.  Rep.  605,  25  L.  R.  A.  252,  30  Atl.  218,  upholding  act  for- 
bidding issuance  of  fire  insurance  policies  without  corporate  charter 
authority;  Green  v.  State,  73  Ala.  32,  35,  37,  but  holding  allegation  that 
sheriff  wrongfully  excluded  negroes  from  grand  jury  list  not  within 
the  Fourteenth  Amendment;  United  States  v.  Cruikshank,  92  U.  S.  549, 
23  L.  Ed.  590,  holding  indictment  charging  conspiracy  to  deprive  Africans 
of  rights  of  national  citizenship  defective,  because  too  general;  Kin- 
neen  v.  Wells,  144  Mass.  498,  59  Am.  Rep.  106,  11  N.  E.  919,  holding 
privilege  of  voting  one  incident  to  State  citizenship;  Ex  parte  Plessy, 
45  La.  Ann.  87,  18  L.  R.  A.  643,  11  South.  951,  holding  Fourteenth 
Amendment  created  no  new  rights ;  dissenting  opinion  in  Ex  parte 
Virginia,  100  U.  S.  364,  365,  25  L.  Ed.  685,  686,  majority  holding  valid, 
provision  of  civil  rights  act  of  1875,  punishing  the  exclusion  of  negroes 
from  jury  lists;  dissenting  opinion  in  Neal  v.  Delaware,  103  U.  S.  406, 
26  L.  Ed.  577,  majority  refusing  removal  of  cause  to  Federal  court  on 
mere  allegations  that  negroes  were  not  allowed  as  jurors,  in  absence 
of  showing  that  the  State  law  so  provided  or  was  interpreted;  dissent- 
ing opinion  in  Q'Neil  v.  Vermont,  144  U.  S.  361,  36  L.  Ed.  466,  12  Sup. 
Ct.  707,  discussing  what  are  privileges  or  immunities  of  national  citizen- 
ship; dissenting  opinion  in  United  States  v.  Wong  Kim  Ark,  169  U.  S. 
723,  42  L.  Ed.  917, 18  Sup.  Ct.  485,  arguendo;  United  States  v.  Sanges,  48 
Fed.  84,  holding  bad  an  indictment  under  Federal  statute,  punishing  con- 
spiracy to  deprive  of  equal  protection  of  the  laws ;  Boyd  v.  Thayer,  143 
U.  S.  160,  36  L.  Ed.  109, 12  Sup.  Ct.  381,  and  Davidson  v.  New  Orleans,  96 
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U.  S.  100,  24  L.  Ed.  618,  arguendo;  Brenham  v.  Brenham  Water  Co., 
67  Tex.  566,  4  S.  W.  156,  denying  city's  power  to  make  exclusive  water 
contract;  United  States  v.  Judges  of  Election,  1  Hughes,  505,  507,  Fed. 
Cas.  16,036,  right  to  vote  is  not  protected  by  Fourteenth  Amendment. 

Distinguished  in  dissenting  opinion  in  Butchers1  Union  Slaughter-house 
Co.  v.  Crescent  City  Livestock  etc.  Co.,  Ill  U.  S.  764,  28  L.  Ed.  589, 
4  Sup.  Ct.  658,  holding  privileges  and  immunities  belonging  to  citizens 
of  every  free  government  comprehended  by  phrase. 

The  Fourteenth  Amendment  considered  with  relation  to  special 
privileges — Burdens  and  restrictions.  Note,  25  Am.  St.  Rep.  871, 
887. 

Protection  of  corporations  from  special  and  hostile  legislation. 
Note,  62  Am.  St  Rep.  169. 

Constitutional  equality  of  privileges,  immunities  and  protection. 
Note,  14  L.  R.  A.  579. 

Constitutionality  of  statute  attempting  to  grant  monopoly.  Note, 
53  L.  R.  A.  768,  764. 

Privileges  and  immunities  of  citizens  of  the  States  Include  those  which 
are  fundamental,  protection  by  government,  with  right  to  acquire  and  possess 
property  of  every  kind  and  pursue  and  obtain  happiness  and  safety,  subject 
to  governmental  restraints  exerted  for  the  general  good. 

Approved  in  Twiming  v.  New  Jersey,  211  U.  S.  97,  53  L.  Ed.  105,  29 
Sup.  Qt.  14,  exemption  from  compulsory  self-incrimination  is  funda- 
mental right  inherent  in  State  citizenship,  and  is  privilege  or  immunity 
of  that  citizenship  only;  Hodges  v.  United  States,  203  U.  S.  15,  51 
L.  Ed.  68,  27  Sup.  Ct.  6,  Federal  court  has  no  jurisdiction  under  Thir- 
teenth Amendment  or  legislation  thereunder  of  charge  of  conspiracy 
made  and  carried  out  in  State  to  prevent  citizens  of  African  descent 
from  making  or  carrying  out  contracts  of  labor;  Kansas  National  Gas 
Co.  v.  Haskell,  172  Fed.  565,  statute  limiting  right  to  transport,  sell  and 
deliver  natural  gas  is  void  as  interference  with  property  rights;  United 
States  v.  Allen,  171  Fed.  923,  United  States  cannot  maintain  suit  in  its 
own  name  to  cancel  conveyances  of  allotted  lands  of  Indian  citizens 
having  right  to-  sue,  though  land  is  inalienable  for  fixed  period ;  United 
States  v.  Morris,  125  Fed.  326,  331,  holding  persons  combining  together 
to  deprive  negroes  of  right  to  lease  and  work  land  guilty  of  conspiracy 
against  Constitution  and  laws  of  United  States ;  Moredock  v.  Kirby,  118 
Fed.  182,  holding  service  upon  agent  of  nonresident  defendant  prevents 
personal  judgment  though  authorized  by  State;  Hoxie  v.  New  York  etc. 
R.  Co.,  82  Conn.  364,  17  Ann.  Cae.  324,  73  Atl.  759,  Congress  had  no 
power  to  give  right  of  action  in  State  court  under  Federal  Employers' 
Liability  Act;  Jones  v.  Chicago  etc.  Ry.  Co.,  231  111.  306,  121  Am.  St. 
Rep.  313,  83  N.  E.  216,  statute  authorizing  review  of  findings  of  fact 
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where  appellate  court  reversed  decision  of  trial  court  was  arbitrary  dis- 
crimination in  favor  of  appellee  in  cases  decided  before  statute  went 
into  effect  and  in  conflict  with  privilege  and  immunity  clause  of  State 
Constitution;  Ruhstrat  v.  People,  185  111.  140,  76  Am.  St  Rep.  33,  57 
N.  E.  43,  holding  flag  law  of  1899  unconstitutional,  depriving  citizens 
of  United  States  the  right  to  use  national  flag  as  trademark;  State  v. 
Montgomery,  94  Me.  201,  202,  47  Atl.  167,  holding  hawkers  and  peddlers 
act  invalid,  denying  to  alien  the  privilege  of  occupation  open  to  citi- 
zens of  State;  Sawyer  v.  El  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  113,  108 
S.  W.  723,  statute  of  territory  of  New  Mexico,  requiring  filing  of  affi- 
davit within  ninety  days  as  condition  precedent  to  right  of  action  for 
injury  or  wrongful  death,  extends  same  privileges  to  citizens  of  other 
States  that  it  accords  to  those  of  New  Mexico,  and  is  valid;  dissenting 
opinion  in  Chambers  v.  Baltimore  etc.  R.  R.  Co.,  207  U.  S.  156,  52  L.  Ed. 
149,  28  Sup.  Ct.  34,  majority  holding  that  statute  of  Ohio  providing 
no  action  can  be  maintained  in  courts  of  that  State  for  wrongful  death 
occurring  in  another  State,  except  where  deceased  was  citizen  of  Ohio, 
does  not  violate  privilege  and  immunity  provision  of  Federal  Constitu- 
tion;  dissenting  opinion  in  Dooley  v.  United  States,  183  U.  S.  172,  46 
L.  Ed.  137,  22  Sup.  Ct.  70,  majority  upholding  Foraker  act,  requiring 
tax  on  all  goods  going  to  Porto  Rico  from  United  States;  dissenting 
opinon  in  Ex  parte  Kemike,  136  Cal.  530,  69  Pac.  262,  majority  refus- 
ing to  discharge  person  convicted  of  selling  quail  in  violation  of  game 
ordinance;  dissenting,  State  v.  Smiley,  65  Kan.  283,  285,  69  Pac.  213, 
court  upholding  anti-trust  law  prohibiting  anti-competitive  agreements 
as  to  merchandise  bought  and  sold  in  general  market ;  dissenting  opinion 
in  State  v.  Hill,  126  N.  C.  1149,  36  S.  E.  329,  majority  holding  void  city 
ordinance  interfering  with  natural  and  necessary  right  of  cleaning  one's 
premises;  People  v.  Loeffler,  175  111.  609,  51  N.  E.  793,  upholding  civil 
service  law  respecting  municipal  affairs;  Burdick  v.  People,  149  111. 
611,  41  Am.  St.  Rep.  337,  24  L.  R.  A.  156,  36  N.  E.  951,  upholding  law 
against  sale  of  scalped  railroad  tickets;  Parrott's  Chinese  Case,  6  Sawy. 
372,  1  Fed.  504,  annulling  law  prohibiting  employment  of  Chinese  by 
corporations;  Ritchie  v.  People,  155  111.  112,  46  Am.  St.  Rep.  325,  29 
L.  R.  A.  84,  40  N.  E.  458,  declaring  void,  act  prohibiting  employment 
of  females  more  than  eight  hours  daily;  State  v.  Scougal,  3  S.  D.  70, 
44  Am.  St.  Rep.  767,  15  L.  R.  A.  485,  51  N.  W.  863,  annulling  statute 
restricting  banking  to  corporations;  Cummings  v.  Wingo,  31  S.  C.  435, 
10  S.  E.  110,  upholding  act  requiring  security  for  costs  from  nonresi- 
dents. 

Distinguished  in  State  v.  Hill,  126  N.  C.  1146,  36  S.  E.  328,  holding 
city  ordinance  interfering  with  the  natural  and  necessary  right  of  clean- 
ing one's  premises  unreasonable ;  Clarksburg  Electric  Light  Co.  ▼.  Clarks- 
burg, 47  W.  Va.  745,  35  S.  E.  996,  holding  town  council  without  power 
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either  under  charter  or  general  State  law  to  grant  exclusive  use  of 
streets  for  twenty  years. 

Constitutionality  of  statutes  regulating  the  time  and  method  of 
payment  of  wages.    Note,  122  Am.  St.  Rep.  905. 

Legislation    forbidding    speculation    in    theater    tickets.    Note,    5 
L.  B.  A.  (N.  S.)  184. 

Federal  guaranty,  entitling  citizens  of  each  State  to  privileges  ami 
Immunities  of  citizens  of  several  States,  created  no  rights,  but  merely 
guaranteed  the  same  measure  of  rights  to  each. 

Approved  in  Estate  of  Johnson,  139  Cal.  536,  73  Pac.  426,  holding 
inheritance  law  exempting  resident  nephews  and  nieces  from  tax  valid; 
Cofieid  v.  Farrell,  38  Okl.  614,  134  Pac.  '410,  Fourteenth  Amendment  did 
not  add  right  of  suffrage  to  privileges  and  immunities  of  citizenship; 
People  v.' Lowndes,  130  N.  Y.  463,  29  N.  E.  752,  quaere,  whether  State 
may  discriminate  in  favor  of  its  own  citizens  as  respects  its  oyster-beds; 
Bliss'  Petition,  63  N.  H.  135,  State  cannot  withhold  peddler's  license 
from  citizen  of  another  State;  Cory  v.  Carter,  48  Ind.  345,  17  Am.  Rep. 
749,  upholding  law  respecting  separate  schools  for  black  and  white ; 
United  States  v.  Harris,  106  U.  S.  643,  27  L.  Ed.  295,  1  Sup.  Ct.  613, 
annulling  Federal  statute  punishing  conspiracy  to  deprive  persons  of 
equal  protection  of  the  laws ;  Blake  v.  McClung,  172  U.  S.  252,  43  L.  Ed. 
437,  19  Sup.  Ct.  170,  holding  Tennessee  act,  preferring  resident  credi- 
tors of  corporation,  void  on  this  ground;  United  States  v.  Patrick,  54 
Fed.  350,  and  In  re  Morgan,  26  Colo.  415,  58  Pac.  1079,  arguendo; 
Eingartner  v.  Illinois  Steel  Co.,  94  Wis.  77,  83,  59  Am.  St  Rep.  861, 
866,  34  L.  R.  A.  506,  508,  68  N.  W.  666,  668,  holding  citizen  of  another 
State  has  same  right  to  maintain  action  in  domestic  tribunal  on  cause 
arising  elsewhere,  as  a  domestic  citizen;  State  v.  Holden,  14  Utah,  87, 
37  L.  R.  A.  105,  46  Pac.  759,  upholding  eight-hour  mining  labor  law. 

Privileges  and  immunities  of  national  citizenship  Include  right  to  go  to 
seat  of  government  and  transact  business  with  it,  right  of  free  access  to 
Its  seaports,  right  to  demand  care  and  protection  of  the  government  when  on 
high  seas  or  In  foreign  State,  and  others. 

Approved  in  JanSes  v.  Bowman,  190  U.  S.  138,  47  L.  Ed.  982,  23 
Sup.  Ct.  679,  denying  conviction  under  Federal  statute  providing  for 
punishment  of  individuals  hindering,  controlling  or  intimidating  others 
voting;  Dauphin  v.  Key,  McAr.  &  M.  (D.  C.)  208,  citizen  of  United 
States  has  no  absolute  constitutional  right  to  use  mails,  and  it  is  within 
discretion  of  Congress  to  exclude  any  matter  from  mail;  Cofieid  v.  Far- 
rell, 38  Okl.  617,  134  Pac.  411,  statute  prohibiting  lineal  descendants  of 
persons  not  entitled  to  vote  in  1866  from  voting  is  not  in  violation  of 
Fifteenth  Amendment;  dissenting  opinion  in  Lottery  Case,  188  U.  S. 
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374,  47  L.  Ed.  508,  23  Sup.  Ct.  334,  majority  holding  within  power  of 
Congress  to  prohibit  traffic  of  lottery  tickets;  United  States  v.  Patrick, 
64  Fed.  348,  right  of  search  by  revenue  officers  is  a  right  secured  by 
national  laws;  dissenting  opinion  in  United  States  v.  Wong  Kim  Ark, 
169  U.  S.  727,  42  L.  Ed.  918,  18  Sup.  Ct.  487;  Marshall  v.  Donovan,  10 
Bush,  689,  arguendo. 

Louisiana  statute  Riving  slaughtering  business  of  New  Orleans  to  a 
monopoly  and  prohibiting  it  to  others  is  not  void  as  a  deprivation  of  prop- 
erty without  due  process  of  law. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  674,  36  Sup.  Ct. 
259,  statute  of  Florida  requiring  every  able-bodied  man  to  work  six 
days  on  county  roads  was  not  invalid  as  taking  of  property  without  due 
process  of  law;  Reinman  v.  Little  Rock,  237  U.  S.  177,  59  L.  Ed.  903, 
35  Sup.  Ct.  511,  ordinance  declaring  livery-stables  in  certain  part  of 
city  to  be  nuisances  was  not  deprivation  of  property  without  due  process, 
and  was  valid;  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232 
U.  S.  558,  58  L.  Ed.  726,  34  Sup.  Ct.  364,  municipal  ordinance  regulating 
use  of  railroad  right  of  way  through  city  was  not  invalid,  as  taking 
property  without  due  process  of  law;  In  re  Zehizhuzza,  147  Cal.  335, 
81  Pac.  958,  upholding  Oakland  ordinance  giving  city  exclusive  right  to 
remove  garbage  and  providing  fee  for  removal  thereof,  recoverable  by 
civil  action;  Daugherty  v.  Thomas,  174  Mich.  389,  Ann.  Oas.  1915A, 
1163,  45  L.  R.  A.  (N.  S.)  699,  140  N.  W.  622,  holding  void  statute  mak- 
ing owner  of  motor  vehicle  liable  for  injury  caused  by  negligent  opera- 
tion by  any  person  except  when  vehicle  has  been  stolen;  State  v.  Ros- 
enkrans,  30  R.  I.  399,  19  Ann.  Gas.  824,  75  Atl.  500,  statute  requiring 
dentist  practicing  before  enactment  of  law  to  pass  examination  was  not 
invalid  as  deprivation  of  property  without  due  process  of  law;  State 
v.  King,  64  W.  Va.  608,  63  S.  E.  494,  statute  forfeiting  land  for  non- 
entry  on  tax  books  is  not  invalid  as  taking  of  property  without  due 
process  of  law;  Caldwell  v.  Wilson,  121  N.  C.  459,  28  S.  E.  558,  and 
Davidson  v.  New  Orleans,  96  U.  S.  100,  24  L.  Ed.  618,  both  arguendo; 
State  v.  Sponaugle,  45  W.  Va.  424,  43  L.  R.  A.  732,  32  S.  E.  287, 
holding  what  was  due  process  of  law  in  a  State  before  the  amendment, 
continued  so ;  People  v.  Budd,  117  N.  Y.  13,  ,15  Am.  St.  Rep.  468,  5 
L.  R.  A.  566,  22  N.  E.  674,  remarking  that  prior  to  Fourteenth  Amend- 
ment this  was  not  a  Federal  question. 

Distinguished  in  Lawton  v.  Steele,  152  U.  S.  138,  38  L.  Ed.  389,  14 
Sup.  Ct.  501,  upholding  New  York  fish  and  game  law  of  1883. 

Guaranty  of  equal  protection  of  laws  in  Fourteenth  Amendment  was 
designed  to  protect  the  newly  emancipated  negroes  from  discrimination,  and 
probably  no  State  action  not  directed  against  negroes  will  be  construed  to 
be  within  this  limitation  unless  very  clearly  so. 
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Approved  in  Weema  ▼.  United  States,  217  U.  S.  374,  19  Ann.  Gas. 
706,  54  L.  Ed.  801,  30  Sup.  Ct.  544,  interpretation  of  provision  in  Philip- 
pine bill  of  rights,  prohibiting  cruel  and  unusual  punishments  in  light 
of  Eighth  Amendment  to  Federal  Constitution,  must  be  progressive, 
riot  merely  prohibiting  punishments  known  in  1689  and  1787;  United 
States  v.  Morris,  125  Fed.  323,  upholding  congressional  act,  punishing 
persons  conspiring  against  negroes  as  such  to  deprive  them  of  right 
to  lease  land;  Karem  v.  United  States,  121  Fed.  256,  61  L.  R.  A.  437, 
57  C.  C.  A.  486,  holding  congressional  legislation,  prohibiting  denial  of 
citizen  of  United  States  from  voting  on  account  of  race,  addressed 
to  State  action ;  Bullock  v.  State,  65  N.  J.  L.  563,  86  Am.  St.  Rep.  672, 
47  Atl.  63,  denying  mere  fact  accused  colored  and  no  colored  men  re- 
turned on  the  panel,  a  denial  of  guaranteed  rights;  dissenting  opinion 
in  People  v.  Prevost,  55  Colo.  229,  134  Pac.  139,  majority  holding  that 
number  of  amendments  that  may  be  proposed  by  initiative  to  be  voted 
on  at  single  election  is  not  limited  by  Constitution  limiting  number 
proposed  by  assembly  at  same  session ;  Strauder  v.  West  Virginia,  100 
U.  S.  307,  310,  25  L.  Ed.  665,  666  (reversing  11  W.  Va.  810,  813,  816, 
817,  27  Am,  Rep.  614,  617,  619,  620),  holding  law  prohibiting  negro 
jurors  void;  Fitzgerald  v.  Allman,  82  N.  C.  494,  holding  negro  defend- 
ant not  entitled  to  removal  to  Federal  court,  because  of  local  prejudice ; 
State  Board  of  Assessors  v.  Central  R.  R.  Co.,  48  N.  J.  L.  319,  4  Atl. 
612,  upholding  State  tax  on  railways  and  canals  under  which  they  paid 
less  than  other  property ;  Northampton  v.  County  Commrs.,  145  Mass.  Ill, 
13  N.  E.  391,  upholding  tax  law  apportioning  certain  property  for  taxa- 
tion; Civil  Rights  Bill,  1  Hughes,  550,  Fed.  Cas.  18,258,  in  charge  to 
grand  jury ;  State  v.  Broadbelt,  89  Md.  579,  45  L.  R.  A.  435,  43  Atl.  773, 
upholding  law  for  regulation  and  inspection  of  dairymen  and  dairies; 
State  ▼.  Jackson,  80  Mo.  177,  50  Am.  Rep.  501,  sustaining  law  prohibit- 
ing marriage  of  blacks  and  whites;  Allen  v.  Wyckoff,  48  N.  J.  L.  92, 
57  Am.  Rep.  549,  2  Atl.  660,  game  law  is  not  invalid  because  providing 
•  greater  penalty  against  nonresident  defendants;  Broadfoot  v.  Fayette- 
ville,  121  N.  C.  422,  61  Am.  St.  Rep.  670,  39  L.  R.  A.  246,  28  S.  E.  516, 
upholding  act  providing  greater  penalty  against  resident  owners  of 
stock  running  at  large;  State  v.  Ah  Chew,  16  Nev.  58,  40  Am.  Rep.  491, 
alien  Mongolian  has  no  right  to  serve  on  jury;  Bittenhaus  v.  Johnston, 
92  Wis.  595,  32  L.  R.  A.  882,  66  N.  W.  806,  upholding  game  and  fish  law 
containing  special  provisions. 

Contract  or  covenant  in  relating  to  realty  discriminating  against 
persons  because  of  race,  color  or  religion.  Note,  L.  R.  A.  1916B, 
1208. 

First  eleven  amendments  to  Federal  Constitution  were  restraints  upon 
Federal  power. 
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Approved  in  State  v.  Duke,  42  Tex.  458,  and  Crane  v.  Reeder,  28  Mich. 
533, 15  Am.  Rep.  228,  following  rule. 

Police  power  extends  to  regulations  affecting  health,  good  order,  morals, 
peace  and  safety  of  society;  but  under  pretense  of  police  regulations,  State 
may  not  encroach  upon  just  rights  of  the  citizen^pcured  by  the  Constitu- 
tion. 

Approved  in  Block  v.  Schwartz,  27  Utah,  405,  76  Pac.  28,  holding  void 
act  of  1901,  regulating  sales  of  stocks  of  merchandise  in  bulk;  State 
v.  Brown,  37  Wash.  100,  107  Am.  St  Rep.  798,  68  L.  R.  A.  889,  79  Pac. 
636,  holding  void  Laws  1891,  p.  314,  requiring  examination  and  license 
by  dental  board  before  one  may  own,  run  or  manage  dental  office;  In 
re  Aubrey,  36  Wash.  315, 104  Am.  St  Rep.  952,  78  Pac.  902,  holding  void 
Sess.  Laws  1901,  p.  116,  providing  for  examination  and  registration  of 
horseshoers  in  certain  cities;  Waterbury  v.  Newton,  50  N.  J.  L.  540, 
14  Atl.  608,  upholding  act  prohibiting  sale  of  oleomargarine  colored  with 
annotto;  Miller  v.  Valparaiso,  10  Ind.  App.  25,  37  N.  E.  419,  upholding 
ordinance  regulating  city  fire  limits;  Cleveland  etc.  R.  R.  Co.  v.  St. 
Bernard,  15  Ohio  C.  C.  595,  ordinance  requiring  railroad  lights  on  its 
track  of  a  certain  size  held  unreasonable  and  void ;  Electric  Imp.  Co. 
v.  San  Francisco/  45  Fed.  594,  upholding  ordinance  prohibiting  electric- 
light  wires  over  buildings ;  In  re  Jacobs,  98  N.  Y.  109,  50  Am.  Rep.  642, 
annulling  statute  prohibiting  manufacture  of  cigars  in  tenement  houses ; 
First  Nat.  Bank  v.  Sarlls,  129  Ind.  212,  28  Am.  St.  Rep.  194,  18  L.  R.  A. 
486,  28  N.  E.  437,  annulling  ordinance  prohibiting  repairs  of  more  than 
three  hundred  dollars  on  wooden  buildings  within  the  fire  limits ;  dissent- 
ing opinion  in  State  v.  Peel  Splint  Coal  Co.,  36  W.  Va.  850,  17  L.  R.  A. 
401, 15  S.  E.  1016,  majority  upholding  act  prohibiting  payment  of  miners 
in  scrip;  People  v.  Ewer,  141  N.  Y.  132,  38  Am.  St  Rep.  789,  25  L.  R.  A. 
796,  36  N.  E.  5,  sustaining  law  prohibiting  exhibition  of  children  on 
stage. 

Explained  in  Bartemeyer  v.  Iowa,  18  Wall.  138,  21  L.  Ed.  982,  stating 
that  dissenting  judge  in  principal  case  never  contended  that  the  Four- 
teenth Amendment  interfered  with  the  State's  police  power;  see,  also, 
State  v.  Burgdoerfer,  107  Mo.  36,  14  L.  R.  A.  857,  17  S.  W.  656,  and 
Virginia  Dev.  Co.  v.  Crozer  Iron  Co.,  90  Va.  129,  44  Am.  St  Rep.  896, 17 
S.  E.  807. 

State  may  validly  create  exclusive  grants  of  franchises  of  a  public 
character,  such  as  bridges  or  ferries,  but  not  of  a  right  to  pursue  one  of 
the  ordinary  trades  or  callings  of  life. 

Approved  in  Connors  v.  Connolly,  86  Conn.  652,  45  L.  R.  A.  (N.  S.) 
564,  86  Atl.  604,  agreement  between  labor  union  and  employers  that 
latter  shall  not  employ  nonunion  laborers  is  contrary  to  public  policy, 
where  including  entire  industry  in  community;  Patterson  v.  Wollmann, 
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5  N.  D.  617,  S3  L.  R.  A.  539,  67  N.  W.  1044,  upholding  law  authorizing 
exclusive  ferry  franchises. 

Grants  of  monopolies,  respecting  any  known  trade  or  manufacture,  are 
void  at  common  law. 

Approved  in  State  v.  Duluth  Board  of  Trade,  107  Minn.  528,  23 
L.  E.  A.  (N.  8.)  1260,  121  N.  W.  404,  rule  of  board  of  trade  provid- 
ing all  members  shall  charge  uniform  rate  of  commission  for  selling 
grain  for  nonmembers  is  not  violation  of  State  anti-trust  act;  dissenting 
opinion  in  Commonwealth  v.  Vrooman,  164  Pa.  St.  323,  25  L.  B.  A.  256, 
30  Atl.  221,  majority  upholding  act  prohibiting  fire  insurance  business 
to  all  save  corporations.  • 

Privileges  and  immunities  guaranteed  by  Fourteenth  Amendment  de- 
fined and  stated. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  95,  96,  53  L.  Ud.  104, 
105,  29  Sup.  Ct.  14,  exemption  from  compulsory  self-incrimination  in 
State  court  is  not  fundamental  right  protected  by  Fourteenth  Amend- 
ment; In  re  Tie  Loy,  11  Sawy.  476,  477,  26  Fed.  613,  614,  annulling 
ordinance  prohibiting  laundries  within  a  city;  Parrott's  Chinese  Case, 

6  Sawy.  373,  374,  386,  1  Fed.  505,  506,  518,  annulling  law  prohibiting 
employment  of  Chinese  by  corporations. 

Guaranty  of  right  to  life  and  property  comprehends  right  to  choose 
freely  one's  calling,  profession  or  trade. 

Approved  in  Wells  Fargo  &  Co.  v.  Mayor  etc.  of  Jersey  City,  207 
Fed.  878,  situs  of  intangible  property,  in  absence  of  statutory  declara- 
tion or  unmistakable  implication,  follows  domicile  of  owner,  and  Colo- 
rado corporation  could  only  recover  for  destruction  of  tangible  property 
by  Jersey  City  not  under  statute  of  New  Jersey;  First  State  Bank 
v.  Shallenberger,  172  Fed.  1001,  statute  prohibiting  individuals  from 
engaging  in  banking  business  except  through  corporation,  and  forcing 
contributions  to  depositors'  guaranty  fund,  was  void;  In  re  Marshall, 
102  Fed.  324,  holding  county  ordinance  prohibiting  killing  of  game  with 
repeating  shotgun  or  magazine  gun  invalid;  Sparks  v.  McCrary,  156 
Ala.  387,  22  L.  B.  A.  (N.  S.)  1224,  47  South.  334,  wrongful  interference 
with  another's  business  by  threatening  to  take  down  names  of  cus- 
tomers and  require  them  to  attend  court  was  actionable;  Connors 
v.  Connolly,  86  Conn.  651,  45  L.  R.  A.  (N.  S.)  564,  86  Atl.  604,  labor 
union  may  attach  conditions  to  use  of  its  label,  but  may  not  use  label  to 
cause  discharge  of  nonunion  laborer;  American  Federation  of  Labor 
v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  119,  32  L.  E.  A.  (N.  S.)  748, 
labor  may  organize  for  its  own  protection  and  may  strike,  but  cannot 
interfere  with  lawful  business  of  manufacturer  to  deprive  him  of  custo- 
mers; Brown  v.  Jacobs  Pharmacy  Co.,  115  Ga.  445,  90  Am.  St.  Rep. 
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142,  41  S.  E.  560,  holding  unlawful  combination  of  mercantile  dealers 
to  compel  another  to  sell  at  fixed  prices  and  upon  refusal  preventing 
sale  of  goods  to  him;  Burke  v.  Lynch,  219  Mass.  221,  106  N.  E.  977, 
ordinance  was  not  so  construed  as  to  prevent  journeyman  plumber  from 
doing  work  not  prohibited  by  statute,  and  to  require  same  to  be  done 
by  master  plumber ;  Martell  v.  White,  185  Mass.  263,  102  Am.  St  Rep. 
341,  69  N.  E.  1089,  where  manufacturers  formed  association,  by-law  of 
which  provided  for  assessment  of  members  doing  business  with  non- 
members,  and  plaintiff's  business  thereby  ruined,  members  were  liable; 
Baldwin  v.  Escanaba  Liquor  Dealers'  Assn.,  165  Mich.  112,  130  N.  W. 
220,  person's  occupation  is  property  entitled  to  protection  from  boy- 
cotts, and  combination  to  injure  newspaper  was  illegal;  Lohse  Patent 
Door  Co.  v.  Fuelle,  215  Mo.  449,  458,  128  Am.  St.  Rep.  492,  22  L.  R.  A. 
(N.  S.)  607,  114  S.  W.  1004,  1007,  combination  of  carpenters  and  others 
engaged  in  construction  of  buildings  to  injure  business  of  individual  by 
preventing  through  intimidation,  purchase  of  building  materials  from 
him  was  unlawful;  Marymont  v.  Nevada  State  Banking  Board,  33  Nev. 
341,  356,  Ann.  Gas.  1914A,  162,  32  L.  R.  A.  (N.  S.)  477,  111  Pac.  296, 
302,  statute  making  it  unlawful  for  corporation,  partnership,  firm  or 
individual  to  engage  in  banking,  except  by  means  of  corporation  organ- 
ized under  laws  of  State,  was  invalid;  State  v.  Chapman,  69  N.  J.  L. 
466,  55  Atl.  95,  upholding  Pub.  Law,  1898,  p.  119,  regulating  practice 
of  dentistry;  Schnaier  v.  Navarre  Hotel  etc.  Co.,  182  N.  Y.  89,  108  Am. 
St.  Rep.  790,  70  L.  R.  A.  (N.  S.)  722,  74  N.  E.  562,  holding  void  Laws 
1896,  p.  1052,  prohibiting  firms  in  New  York  from  engaging  as  master 
plumbers  unless  each  member  is  registered  after  examination ;  dissenting 
opinion  in  McLendon  v.  State,  179  Ala.  89,  90,  91,  Ann.  Caa.  19150,  691, 
60  South.  403,  404,  majority  holding  that  statute  requiring  license  tax 
from  those  engaged  in  learned  professions  was  not  invalid,  because  pro- 
viso exempted  ex-Confederate  soldiers,  but  held  proviso  invalid;  dissent- 
ing opinion  in  National  Protective  Assn.  v.  dimming,  170  N.  Y.  341, 
63  N.  E.  377,  majority  holding  persons  discharged  at  instance  of  labor 
union  without  right  against  union  or  members.  See  note,  88  Am.  St. 
Rep.  665;  Old  Dominion  S.  S.  Co.  v.  McKenna,  24  Blatchf.  247,  59  Am. 
Rep.  721,  30  Fed.  50,  inciting  laborers  to  quit  work  is  an  actionable 
wrong;  State  v.  Goodwill,  33  W.  Va.  183,  25  Am.  St  Rep.  867,  6  L.  R.  A. 
623,  10  S.  E.  287,  declaring  void  a  law  prohibiting  manufacturers  issu- 
ing orders  or  paper  in  payment  of  employees ;  State  v.  Scougal,  3  S.  D. 
74,  44  Am.  St.  Rep.  771,  15  L.  ft.  A.  486,  51  N.  W.  865,  annulling  stat- 
ute restricting  banking  to  corporations;  People  v.  Gillson,  109  N.  Y. 
399,  4  Am.  St.  Rep.  469,  17  N.  £.  345,  annulling  law  prohibiting  sale 
of  articles  of  food  induced  by  accompanying  gift,  prize  or  premium; 
Consolidated  Steel  &  Wire  Co.  v,  Murray,  80  Fed.  821,  enjoining 
strikers    from    unlawful    interference    with    corporate    business;    Low 
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v.  Rees  Printing  Co.,  41  Neb.  146,  43  Am.  St.  Rep.  688,  24  L.  E.  A. 
709,  59  N.  W.  367,  annulling  eight-hour  labor  law;  Barr  v.  Essex 
Trades  Council,  53  N.  J.  Eq.  112,  30  Atl.  885,  enjoining  labor  union 
from-  inciting  boycott  of  newspaper;  People  v.  Marx,  99  N.  T.  386, 
52  Am.  Rep.  40,  2  N.  E.  33,  annulling  State  law  prohibiting  sale  of 
butter  or  cheese  substitutes;  Braceville  Coal  Co.  v.  People,  147  111. 
71,  87  Am.  St.  Rep.  209,  22  L.  E.  A.  842,  35  N.  E.  63,  annulling  statute 
compelling  corporations  to  pay  employees  weekly;  Parrott's  Chinese 
Case,  6  Sawy.  378,  1  Fed.  510,  as  also  law  prohibiting  employment  of 
Chinese  by  corporations. 

Distinguished  in  People  v.  Phippin,  70  Mich.  16,  37  N.  W.  893,  up- 
holding law  regulating  practice  of  medicine. 

Citizen  of  a  8tate  Is  Ipso  facto  citizen  of  United  States. 
Approved  in  Boyd  v.  Thayer,  143  U.  S.  159,  86  L.  Ed.  109,  12  Sup. 
Ct.  381,  following  rule. 

Life,  liberty  and  property,  and  the  equal  protection  of  the  laws  as 
guaranteed  by  Fourteenth  Amendment,  defined  and  stated. 

Approved  in  Sailor's  Union  v.  Hammond  Lumber  Co.,  156  Fed.  454, 
85  C.  C.  A.  16,  right  to  operate  vessels  and  to  conduct  business  is  as 
much  property  as  vessels  themselves,  and  injunction  to  restrain  labor 
unions  from  interfering  with  such  right  was  within  discretion  of  court; 
Mills  v.  Green,  67  Fed.  829,  holding  South  Carolina  registration  law 
an  unreasonable  restraint  on  right  of  suffrage;  In  re  Tie  Loy,  11  Sawy. 
476,  26  Fed.  613,  614,  avoiding  ordinance  prohibiting  laundries  within 
city;  Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  421,  53  S.  W.  957, 
958,  and  Dayton  Coal  etc.  Co.  v.  Barton,  103  Tenn.  604,  53  S.  W.  971,  both 
upholding  law  requiring  corporation  to  redeem  its  scrip  orders  in  cash. 

State  jurisdiction  in  regard  to  vessels.    Note,  62  Am.  Dec.  240. 

Injunction  against  criminal  proceedings.    Note,  21  L.  E.  A;  86. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  E.  A. 
380. 

Necessity  for  provision  for  notice  of  hearing  as  to  damages  or 
compensation  in  condemnation.    Note,  4  L.  E.  A.  (N.  "S.)  174. 

Assessments    for    improvements    by    front-foot    rule.    Note,    28 
L.  E.  A.  (N.  S.)  1144. 

Miscellaneous.  Cited  in  Ex  parte  Moebus,  137  Fed.  156,  upholding 
Federal  jurisdiction  over  petition  for  habeas  corpus  alleging  that  peti- 
tioner since  extradiction  has  been  confined  only  on  Governor's  warrant; 
United  States  v.  Morris,  125  Fed.  327,  referring  to  principal  case  for 
condition  of  affairs  existing  subsequent  to  Civil  War;  dissenting  opin- 
ion in  Dowries  v.  Bidwell,  182  U.  S.  357,  45  L.  Ed.  1133,  21  Sup.  Ct. 


16  Wall.  130-142        NOTES  ON  U.  S.  REPORTS.  1048 

814,  court  holding  Porto  Rico  not  part  of  United  States  as  to  impo- 
sition of  duties,  etc. ;  Ex  parte  Virginia,  100  U.  S.  364,  25  L.  Ed.  685, 
Civil  Rights  Cases,  109  U.  S.  37,  27  L.  Ed.  848,  3  Sup.  Ct.  40,  Railroad 
Tax  Cases,  13  Fed.  738,  Cory  v.  Carter,  48  Ind.  335,  17  Am.  Rep.  743, 
and  Railroad  Tax  Case,  8  Sawy.  258,  13  Fed.  738,  for  description  of 
disabilities  of  negroes  in  south  after  the  war  and  before  Fourteenth 
Amendment;  Ah  Lim  v.  Territory,  1  Wash.  169,  9  L.  R.  A.  398,  24  Pac. 
591;  State  v.  Railroad,  24  W.  Va.  794,  49  Am.  Rep.  296,  and  Topeka 
v.  Boutwell,  53  Kan.  37,  27  L.  R.  A.  611,  35  Pac.  824,  incidentally,  in 
Weber  v.  Yancy,  7  Wash.  89,  34  Pac.  474,  erroneously. 

16  Wall.  130-142,  21  L.  Ed.  442,  BRADWELL  v.  THE  STATE. 

Federal  guaranty,  entitling  citizens  of  each  State  to  privileges  and 
immunities  of  citizens  of  several  States,  does  not  protect  citizen  of  State 
whose  laws  are  complained  of. 

Approved  in  Wadleigh  v.  Newhall,  136  Fed.  946,  upholding  Cal.  Code 
Civ.  Proc,  §  1747,  authorizing  proceedings  for  appointment  of  guard- 
ians for  persons  and  estates  of  minors  having  no  guardians  by  will  or 
deed. 

Bight  to  admission  to  practice  in  courts  of  a  State  is  not  an  immunity 
or  privilege  of  national  citizen  of  United  States;  hence  action  of  State 
court  in  refusing  to  admit  a  woman  to  practice  does  not  violate  Fourteenth 
Amendment. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  592,  44  L.  Ed.  603,  20  Sup. 
Ct.  453,  494,  sustaining  conviction  of  person  accused  as  criminal  by 
jury  of  eight  instead  of  twelve;  In  re  O'Brien's  Petition,  79  Conn, 
55,  63  Atl.  780,  refusal  of  county  bar  to  recommend  applicant  for  ad- 
mission to  State  bar  examining  committee  does  not  take  away  liberty 
or  property;  Shaw  v.  City  Council  of  Marsh alltown,  131  Iowa,  132, 
9  Ann.  Gas.  1039,  10  L.  B.  A.  (N.  S.)  825,  104  N.  W.  1123,  statute  giv- 
ing preference  in  appointments  to  public  service  to  honorably  discharged 
soldiers  and  sailors  of  Civil  War  over  other  of  equal  qualifications  is 
valid,  as  right  to  hold  office  is  not  privilege  under  protection  of  Four- 
teenth Amendment;  In  re  Maddox,  93  Md.  728,  50  Atl.  487,  holding 
woman  under  State  statute  not  authorized  to  be  admitted  to  practice 
law ;  In  re  Branch,  70  N.  J.  L.  548,  57  Atl.  431,  act  of  1903,  relieving 
registered  law  students,  whose  clerkship  began  more  than  three  years 
prior  to  passage  of  act,  from  examination,  is  void;  Hoboken  v.  Good- 
man, 68  N.  J.  L.  221,  51  Atl.  1093,  upholding  as  valid  police  regulation, 
prohibiting  women  from  being  employed  in  connection  with  the  sale  of 
intoxicating  drinks;  In  re  Thatcher,  80  Ohio  St.  654,  89  N.  E.  84, 
right  to  admission  to  practice  in  State  courts  is  not  privilege  within 
Fourteenth   Amendment,   and   State   court  may  disbar  for  contempt; 
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Cofield  v.  Farrell,  38  Okl.  619,  134  Pao.  412,  right  to  vote  is  political 
right  within  control  of  State,  and  not  within  protection  of  Fourteenth 
Amendment;  Commonwealth  v.  Emmers,  221  Pa.  303,  70  Atl.  764,  right 
of  riparian  owner  to  discharge  sewage  into  stream  flowing  over  his 
land  is  not  privilege  of  Federal  citizen  as  distinguished  from  that  of 
State,  and  statute  prohibiting  such  right  is  valid;  State  v.  Currans,  111 
Wis.  434,  87  N.  W.  562,  holding  under  police  power,  legislature  may 
prohibit  unfit  and  incompetent  persons  from  practicing  medicine;  In 
re  Lockwood,  154  U.  S.  117,  38  L.  Ed.  930,  14  Sup.  Ct.  1083,  holding 
that  it  was  for  the  State  court  to  determine  whether  women  are  ad- 
mitted to  practice  law  in  that  State;  Holden  v.  Hardy,  169  U.  S.  383, 
42  L.  Ed.  788,  18  Sup.  Ct.  385,  holding  valid  State  statute  regulating 
hours  of  labor  in  mines;  United  States  v.  Anthony,  11  Blatchf.  206, 
Fed.  Cas.  14,459,  holding  that  right  of  voting  is  one  arising  under  State 
Constitution;  United  States  v.  Sanges,  48  Fed.  84,  holding  right  to  tes- 
tify before  a  Federal  grand  jury  without  interference  from  private 
individuals  is  not  conferred  by  the  United  States  Constitution;  Phil- 
brook  v.  Newman,  85  Fed.  142,  holding  thai  judgment  of  State  court, 
disbarring  an  attorney,  does  not  deprive  him  of  any  privilege  or  im- 
munity secured  by  the  Constitution  of  the  United  States;  People  ex 
rel.  Colorado  Bar  Assn.  v.  Weeber,  26  Colo.  229,  57  Pac.  1080,  holding 
that  attorney  convicted  of  crime  may  be  disbarred,  though  he  paid  his 
fine;  Cory  v.  Carter,  48  Ind.  345,  346,  17  Am.  St  Rep.  749,  750,  and 
Lehew  v.  Brummell,  103  Mo.  550,  23  Am.  St.  Rep.  897,  11  L.  R.  A.  829, 
15  S.  W.  766,  both  holding  valid  statute  providing  separate  schools' 
for  colored  children ;  In  the  Matter  of  Charles  Taylor,  48  Md.  31,  32,  33, 
30  Am.  Rep.  453,-454,  455,  following  rule;  Short  v.  State,  80  Md.  401, 
29  L.  R.  A.  414,  31  Atl.  323,  holding  valid  statute  imposing  compulsory 
labor  on  roads;  Robinson's  Case,  131  Mass.  377,  41  Am.  Rep.  240,  hold- 
ing unmarried  woman  not  entitled  to  be  examined  for  admission  to  the 
bar;  Kicker's  Petition,  66  N.  H.  253,  24  L.  R.  A.  762,  29  Atl.  583,  hold- 
ing that  a  woman  may  be  an  attorney  at  law;  France  v.  The  JState, 
67  Ohio  St.  22,  25,  47  N.  E.  1044,  holding  that  State  may  impose 
reasonable  conditions  on  those  desiring  to  practice  medicine;  State 
v.  Davidson,  92  Tenn.  534,  20  L.  R.  A.  312,  22  S.  W.  204,  holding  woman 
not  eligible  to  office  of  notary  public ;  Frasher  v.  The  State,  3  Tex.  App. 
273,  30  Am.  Rep.  138,  holding  that  marriage  is  not  a  "  privilege  or 
immunity"  within  the  Fourteenth  Amendment;  Harland  v.  Territory, 
3  Wash.  Ter.  141,  13  Pac.  456,  holding  women  not  competent  to  "serve 
as  jurors ;  State  v.  Strauder,  11  W.  Va.  815,  817,  27  Am.  Rep.  618,  620, 
holding  negro  not  entitled  to  have  case  removed  to  Federal  court,  be- 
cause only  white  men  could  sit  on  jury  in  State  court;  Baker  v.  State, 
54  Wis.  375,  12  N.   W.  16,  holding  constitutional  statute  imposing 
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criminal  liability  upon  banker  taking  deposits  with  knowledge  of  his 
insolvency;  Crane  v.  Reeder,  28  Mich.  533,  15  Am.  Rep.  228,  arguendo. 
Distinguished  in  Morris  v.  Powell,  125  Ind.  315,  9  L.  R.  A.  383,  25 
N*.  E.  228,  holding  that  constitutional  qualification  of  voters  may  not 
be  added  to  by  legislative  enactment;  In  the  Matter  of  Eldridge,  82 
N.  T.  166,  holding  that  order  of  Supreme  Court,  punishing  attorney 
for  professional  misconduct  not  committed  in  the  presence  of  the  court,  is 
reviewable  in  Court  of  Appeals.  • 

Fourteenth  Amendment  considered  with  relation  to  special  privi- 
leges, burdens  and  restrictions.    Note,  25  Am*  St.  Rep.  872. 

Constitutional   equality  of  privileges,  immunities  and  protection. 
Notef  14  L.  R.  A.  580,  581. 

Right  of  women  to  practice  law.    Note,  21  L.  R.  A.  704. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

16  Wall  143-147,  21  K  Ed.  307,  MAHAN  v.  UNITED  STATES. 
Delivery  Is  essential  to  a  gift  inter  vivos. 
Approved  in  Donnell  v.  Wylie,  85  Me.  147,  26  AtL  1094,  following 
rule. 

Persons  to  whom  the  statute  of  frauds  is  available.    Note,  127  Am. 
St  Rep.  778. 

To  whom  plea  of  statute  of  fraud  is  available.    Note,  21  Ann.  Cas. 
1390. 

16  Wall  147-156,  21  L.  Ed.  426,  CARLISLE  V.  UNITED  STATES. 

Pardon  .of  President  releases  offender  from  punishment,  and  in  legal 
contemplation  obliterates  the  offense. 

Approved  in  State  v.  Lewis,  111  La.  696,  35  South.  817,  person  par- 
doned cannot  be  reinstated  as  member  of  grand  jury  whose  term  has 
expired;  Osbom  v.  United  States,  91  U.  S.  478,  23  L.  Ed.  390,  holding 
that  condition  annexed  to  pardon  was  only  intended  to  protect  pur- 
chasers at  judicial  sale  under  confiscation  laws;  Knote  v.  United  States, 
95  U.  S.  153,  24  L.  Ed.  443,  holding  that  pardon  did  not  entitle  re- 
cipient to  proceeds  of  property  previously  condemned  and  sold;  Cowan 
v.  Prowse,  93  Ky.  172,  19  S.  W.  411,  and  Jones  v.  Board  of  Registrars, 
56  Miss.  768,  31  Am.  Eep.  386,  both  holding  that  pardon  by  President 
restores  right  of  suffrage  to  one  convicted  in  a  Federal  court;  Knapp 
v.  Thomas,  39  Ohio  St.  381,  48  Am.  Rep.  462,  holding  that  pardon  could 
not  be  impeached  because  given  on  fraudulent  certificate  of  physician; 
Easterwood  v.  State,  34  Tex.  Cr.  409,  31  S.  W.  296,  holding  pardon  of 
convict  who  has  served  out  his  sentence  revives  his  competency  as  a 
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juror;  Edwards  v.  The  Commonwealth,  78  Va.  43,  49  Am.  Rep.  379, 
holding  pardon  of  first  offense  relieves  party  of  additional  punishment 
by  reason  thereof  for  the  second;  State  v.  Page,  60  Kan.  670,  57  Pac. 
516,  holding  power  given  board* of  managers  of  State  Reform  School 
to  mitigate  punishment  is  merely  administrative  and  not  an  infringe- 
ment upon  pardoning  power  of  Governor;  Jenkins  v.  Collard,  145  U.  S. 
556,  36  L.  Ed.  815,  12  Sup.  Ct.  872,  arguendo. 

Distinguished  in  In  re  Sutton,  50  Mont.  92,  145  Pac.  7,  conviction  of 
attorney  for  forgery  as  ground  for  disbarment  was  not  nullified  by 
conditional  pardon;  Hart  v.  United  States,  118  U.  S.  67,  30  L.  Ed. 
98,  6  Sup.  Ct.  963,  holding  that  pardon  did  not  authorize  the  payment  of 
the  claim.  v 

General  terms  in  statutes  should  be  limited  In  their  application,  so  as 
not  to  lead  to  injustice,  oppression  or  any  unconstitutional  operation. 

Approved  in  Hawaii  v.  Mankichi,  190  U.  S.  213,  23  Sup.  Ct.  789,  47 
L.  Ed.  1021,  interpreting  act  annexing  Hawaii,  holding  Congress  not 
intending  to  impose  upon  islands  every  clause  of  Constitution;  United 
States  v.  Illinois  Cent.  Ry.  Co.,  156  Fed.  186,  safety  appliance  requiring 
engines  and  cars  to  be  equipped  with  required  appliances  must  be  con- 
strued to  mean  equipment  capable  of  being  operated,  but  not  that  it 
shall  in  fact  be  efficiently  operated  by  those  in  charge  of  train ;  Mottley 
v.  Louisville  etc.  R.  Co.,  150  Fed.  411,  34  Stat.  584,  c.  3591,  prohibiting 
interstate  passes,  did  not  invalidate  contract  made  prior  to  its  passage, 
by  which  interstate  carrier  agreed  to  issue  free  passes  for  life  of  com- 
plainant in  consideration  of  release  of  claim  for  damages;  Louisville 
etc.  R.  Co.  v.  Mottley,  133  Ky.  661,  118  S.  W.  985,  annual  passes  is- 
sued by  carrier  pursuant  to  contract  to  one  injured  in  settlement  of 
claims  for  damages  are  not  "free  passes"  within  Federal  act;  dissent- 
ing opinion  in  Taylor  v.  United  States,  152  Fed.  9,  81  C.  C.  A.  197, 
majority  holding  that  statute  requiring  officers  of  vessels  to  prevent 
aliens  from  landing* is  not  restricted  to  "alien  immigrants,"  but  in- 
cludes alien  members  of  ship's  crew;  Chew  Heong  v.  United  States, 
112  U.  S.  555,  28  L.  Ed.  776,  5  Sup.  Ct.  264,  construing  Chinese  restric- 
tion act;  The  Case  of  the  Chinese  Merchants,  7  Sawy.  554,  13  Fed.  611, 
holding  that  act  of  Congress  should  be  construed  in  harmony  with  the 
objects  of  the  treaty;  The  State  of  Maine,  22  Fed.  736,  holding  that 
intention  of  Congress  to  make  acts  of  American  shipmasters  within 
a  foreign  jurisdiction  criminal,  though  legal  by  laws  of  port,  should 
only  be  inferred  from  specific  indications;  Lee  Kan  v.  United  States, 
62  Fed.  919,  10  C.  C.  A.  669,  construing  McCreary  act  for  exclusion  of 
Chinese. 

Pardon  of  President  relieves  claimants  of  proceeds  of  captured  and 
abandoned  property  from  consequences  of  participation  in  Rebellion,  and 
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from  necessity  of  establishing  their  loyalty  in  order  to  prosecute  their 
claims. 

Approved  in  Burdick  v.  United  States,  236  U.  S.  95,  59  L.  Ed\  482, 
35  Sup.  Ct.  267,  newspaper  editor  refusing  to  testify  after  immunity 
was  offered  by  pardon  was  not  guilty  of  contempt;  Austin  v.  United 
States,  155  U.  S.  425,  39  L.  Ed.  209,  15  Sup.  Ct.  171,  holding  act  of 
1883  made  tjie  establishment  of  loyalty  a  prerequisite  to  jurisdiction; 
dissenting  opinion  in  Sprott  v.  United  States,  20  Wall.  468,  22  L.  Ed. 
373,  majority  holding  that  purchaser  of  cotton  from  Confederate  States, 
who  knew  that  purchase  money  went  to  sustain  the  Rebellion,  cannot 
in  Court  of  Claims  recover  the  proceeds  when  it  has  been  captured  and 
sold. 

Aliens  domiciled  here  prior  to  the  Civil  War  are  under  obligation  of 
fidelity  of  this  government,  and  may  be  punished  for  giving  aid  and  com- 
fort to  Rebellion. 

Approved  in  Barrington  v.  Missouri,  205  U.  S.  487,  51  L.  Ed.  895, 
27  Sup.  Ct.  582,  Federal  Supreme  Court  had  no 'jurisdiction  on  error 
of  conviction  of  alien  for  crime  committed  in  Missouri;  Ex  parte  Orozco, 
201  Fed.  118,  order  of  President  directing  arrest  of  alien  without  trial, 
while  officers  are  seeking  evidence  of  violation  of  neutrality  laws  was 
#  void,  as  protection  of  Fifth  Amendment  extends  te  alien  residents ; 
Ex  parte  Martinez,  66  Tex.  Cr.  18,  145  S.  W.  968,  citizen  of  Mexico 
residing  in  Texas  and  charged  with  crime  in  that  State  is  entitled  to 
privileges  and  benefits  accorded  to  citizens;  Radich  v.  Hutchins,  95 
U.  S.  212,  24  L.  Ed,  409,  holding  foreigner,  domiciled  here,  giving  aid 
to  Rebellion,  cannot  enforce  a  demand  against  agents  of  such  rebel 
government;  United  States  v.  Wong  Kim  Ark,  169  U.  S.  686,  694,  42 
L.  Ed.  904,  906,  18  Sup.  Ct.  471,  474,  holding  that  child  born  in  United 
States  of  parents  domiciled  here  but  who  are  subjects  of  emperor  of 
China,  but  not  in  the  diplomatic  service,  is  a  citizen  of  the  United 
States;  Fisher  v.  Fielding,  67  Conn.  104,  52  Am.  St.  Rep.  272,  32 
L.  R.  A.  239,  34  Atl.  715,  arguendo;  dissenting  opinion  in  Wong  Wing 
v.  United  States,  163  U.  S.  242,  41  L.  Ed.  145,  16  Sup.  Ct.  983,  majority 
holding  Congress  can  provide  for  severe  punishment  of  aliens  for- 
bidden to  immigrate,  if  it  provides  for  a  judicial  trial. 

Treason  by  domicile  alien.    Note,  8  Ann.  Oas.  77. 

Invalidity  of  illegal  or  immoral  contract.    Note,  6  E.  R.  0.  387. 

9 

Under  act  of  1868,  British  subjects  may  prosecute  claims  against  United 
States  in  Court  of  Claims.  Since  the  "petition  of  right"  our  citizens  can 
prosecute  claims  against  that  government  in  their  courts. 

Approved  in  New  York  &  O.  S.  S.  Co.  v.  United  States,  202  Fed. 
312,  where  alien  was  entitled  to  sue  United  States  in  Court  of  Claims, 
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Federal  Circuit  Court  and  District  Court  have  jurisdiction  under  Tucker 
act;  Young  v.  United  States,  97  U.  S.  62,  24  L.  Ed.  998,  if  within  two 
years  after  Rebellion  closed,  British  subject  had  given  no  aid  or  com- 
fort thereto,  he  could,  under  act  of  1863,  have  maintained  suit  in 
Court  of  Claims ;  Phelps  v.  McDonald,  99  U.  S.  307,  25  L.  Ed.  476,  where 
necessary  parties  are  before  a  court  of  equity,  it  is  immaterial  that 
the  res  is  beyond  the  territorial  jurisdiction  of  the  tribunal. 

Distinguished  in  Columbia  Nat.  Sand  Dredging  Co.  v.  Morton,  28 
App.  D.  C.  301,  7  L  R.  A.  (N.  8.)  114,  dismissing  bill  in  equity  to  en- 
join dredging  from  sand  and  gravel  bar  in  Maryland  for  want  of  juris- 
diction, though  parties  were  before  it,  where  ownership  of  complainant 
was  denied. 

Jurisdiction  over  absent  citizens.    Note,  58  Am.  St.  Rep.  181. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  .Rep. 
311. 

16  Wall.  106-168,  21  L.  Ed.  350,  THE  COLLECTOR  V.  D08WELL. 
Miscellaneous.    Cited  in  Concord  R.  Corp.  v.  Toplrff,  6  Fed.  Cas.  263.  * 

16  Wait  169-162,  21  L  Ed.  267,  JAMES  V.  MILWAUKEE.  9 

Act  authorising  Milwaukee  to  lend  its  credit  to  certain  specified  rail- 
roads, "and  any  ether  railroad  company  duly  incorporated  and  organised  for 
the  purpose  of  constructing  railroads  leading  from  said  city/'  authorises 
aid  to  railroads  thereafter  incorporated. 

Approved  in  Board  of  Commrs.  v.  Coler,  113  Fed.  709,  720,  61  C.  C.  A. 
379,  holding  act  authorizing  county  aid  to  railroads  applicable  to  all 
railroads  duly  incorporated  to  build  roads;  Savannah  v.  Kelly,  108  U.  S. 
191,  27  L.  Ed.  698,  2  Sup.  Ct.  472,  holding  that  statute  authorizing 
municipality  to  borrow  money  for  internal  improvements  empowers  it 
to  guarantee  railroad  bonds ;  Lewis  v.  Commrs.  of  Bourbon  Co.,  12  Kan. 
206,  holding  that  some  corporation  must  be  named  as  the  recipient  of 
the  subscription  and  bonds,  or  the  proceedings  will  be  void. 

In  construing  power  granted  to  a  corporation,  intention  of  legislature 
is  to  be  sought  for. 

Approved  in  Lewis  v.  Shreveport,  3  Woods,  212,  213,  Fed.  Cas.  8331, 
holding  municipality's  power  to  issue  bonds  for  extraneous  purposes 
is  dependent  upon  a  legislative  grant. 

Construction  practically  given  by  parties  interested,  as  evinced  by  their 
conduct,  is  not  without  weight. 

Distinguished  in  Manhattan  Co.  v.  Ironwood,  74  Fed.  643,  20  C.  C.  A. 
642,  holding  rule  not  applicable  unless  there  is  a  great  ambiguity  in 
the  language. 


16  Wall.  162-177        NOTES  ON  U.  S.  REPORTS.  1054 

16  Wall.  162-166,  21  L.  Ed.  275,  OABNHABTS  V.  UNITED  STATES. 

Where  record  shows  that  answer  was  stricken  out,  In  case  in  which 
respondent  was  entitled  to  jury  trial,  and  default  entered,  Supreme  Court 
will  not  presume  that  order  was  passed  for  good  cause  unless  record  war- 
rants it,  and  cause  will  be  remanded  with  directions  to  permit  claimants  to 
answer,  and  to  award  a  venire. 

Approved  in  Beatty  v.  United  States,  203  Fed.  626,  122  C.  C.  A.  16, 
in  proceeding  by  United  States  to  condemn  land  in  Federal  court,  land 
owner  has  right  to  have  compensation  determined  by  jury,  whatever 
State  practice  may  be;  United  States  v.  Thompson,  189  Fed.  841,  revenue 
laws  are  not  penal  laws  in  sense  that  requires  them  to  be  construed 
with  strictness  in  favor  of  defendant. 

16  Wall.  166-177,  21  !■.  Ed.  360,  HANEICS  v.  BAKTON. 

Mexican  grant  in  Texas  and  subsequent  extension  of  possession  and 
grant  of  title  to  grantee's  attorney  in  fact  inure  to  original  grantee.  Such 
original  grantee  might  validly  have  assigned  his  Inchoate  title. 

Approved  in  Allen  v.  Parmalee,  142  Fed.  363,  73  C.  C.  A.  402,  where 
grantee  of  Texas  land  to  be  located  as  vacant  land  executed  power  of 
attorney  to  locate  such  lands  and  also  act  of  sale,  to  attorney,  and  latter 
executed  substitution  to  another,  giving  him  same  powers,  and  latter 
located  land,  substitution  was  act  of  sale;  Hunnicutt  v.  Payton,  102 
U.  S.  360,  26  L.  EcL  118,  holding  grantee  of  public  lands  selling  same 
before  they  were  selected  vests  legal  title  in  his  alienee. 

Certified  copies  of  documents,  making  up  the  Mexican  title  papers  of 
Texan  lands,  though  containing  private  stipulations,  are  admissible  in  evi- 
dence if  they  belong  to  the  archives. 

Approved  in  Williams  v.  Conger,  125  U.  S.  422,  81  L.  Ed.  789,  8  Sup. 
Ct.  945,  holding  that  in  Texas  in  1833,  a  power  of  attorney,  neither 
acknowledged,  witnessed,  certified  to  nor  sealed,  was  a  valid  instrument. 

Between  March  17, 1836,  and  January  20,  1840,  the  laws  of  Mexico  were 
in  force  in  Texas. 

Approved  in  Hemmekin  v.  Clayton,  2  Woods,  339,  Fed.  Cas.  5996, 
holding  during  that  time  aliens  prohibited  from  holding  lands  in  Texas 
except  by  titles  directly  from  government. 

Title  once  vested  cannot  be  divested  by  a  subsequent  change  of  laws 
as  to  form  or  solemnities  of  conveyance. 

Approved  in  Gainer  v.  Cotton,  49  Tex.  120,  holding  title  bond  exe- 
cuted in  1837  conferred  a  title  to  obligee  not  affected  by  subsequent 
act  adopting  the  common  law. 

Certified  copy  of  lost  deed  filed  three  days  before  the  commencement 
of  trial  is  admissible  under  Texas  act  of  1846,  though  proof  of  loss  is  not 
filed  until  trial. 


1056  NOTES  ON  U.  S.  REPORTS.        16  Wail.  177-190 

Approved  in  Surghenor  v.  Ranger,  133  Fed.  459,  66  C.  C.  A.  327, 
where  purchaser  of  concession  land  in  Texas  agreed  to  sell  to  another, 
who  agreed  to  perform  conditions  of  grant  and  latter  transferred  to 
another,  who  had  land  surveyed  and  got  title  of  possession,  there  was 
act  of  sale;  McPhaul  v.  Lapsley,  20  Wall.  282,  22  L.  Ed.  346,  rejecting 
affidavit  filed  under  statute  of  Texas,  but  not  within  the  prescribed  time. 

16  Wall.  177-185,  21  L.  Ed.  354,  THE  CAYUGA, 

Steamer  towing  canal-boat  with  long  hawser,  held  liable  for  accident 
caused  by  tow  swinging  against  a  point. 

Approved  in  The  Hardy,  229  Fed.  986,  where  master  of  tug  was  ex- 
perienced and  competent,  burden  of  proving  negligence  rests  on  owner 
of  tow;  The  Blue  Bell,  189  Fed.  827,  tug  is  not  insurer  of  safety  of 
tow,  and  was  not  liable  for  loss  of  part  of  raft,  where  tug  and  tow  were 
properly  navigated;  The  E.  V.  McCaulley,  189  Fed.  829,  tug  running 
tow  on  charted  shoal  in  daylight  was  liable  for  loss  of  tow  and  cargo ; 
Southern  Towing  Co.  v.  Egan,  184  Fed.  277, 106  C.  C.  A.  417,  tug  though 
not  insurer,  was.  liable  for  death  of  master  and  mate  of  barge  due 
to  reckless  seamanship ;  The  Inca,  148  Fed.  368,  78  C.  C.  A.  273,  holding 
tug  liable  for  sinking  of  lumber  bark  in  tow  by  being  grounded  on  rock 
in  channel  known  to  be  there  by  navigators  but  not  known  to  tug;  The 
E.  T.  Williams,  126  Fed.  874,  holding  tug  liable  for  undertaking  to  tow 
scows  with  insufficient  power  against  adverse  winds;  The  Margaret, 
94  U.  S.  497,  24  L.  Ed.  147,  holding  that  steam  tug,  towing,  is  bound 
to  know  the  channel  of  her  home  port,  and  whether  it  was  safe  to  enter; 
In  re  Humboldt  M.  Assn.,  60  Fed.  443,  and  Humboldt  Lumber  Mfg. 
Assn.  v.  Christopherson,  73  Fed.  248,  46  L.  B.  A.  264,  19  C.  C.  A.  481, 
both  holding  tug  in  venturing  to  cross  bar  with  tow  under  prevailing 
conditions  was  guilty  of  gross  negligence;  The  Hercules,  81  Fed.  225, 
holding  master  of  tug  should  have  been  placed  on  his  guard  by  a  dis- 
placement of  buoy,  amounting  to  two  hundred  feet. 

16  Wall.  185-190,  21  L.  Ed.  310,  SMITH  v.  ADSIT. 

Decision  of  State  court  dismissing  suit  for  want  of  Jurisdiction^  in 
which  party  claimed  sale  had  violated  an  act  of  Congress,  is  not  reviewable 
in  Supreme  Court. 

Approved  in  Smith  v.  Adsit,  23  Wall.  374,  23  L.  Ed.  116,  holding 
Federal  court  could  not  review  decision  of  State  court  as  to  what 
amounts  to  a  trust. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.     Note,  63  L.  R.  A.  52. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  the  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  B.  A.  474. 
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Whether  State  court  had  jurisdiction  of  case  or  not  la  question  ex- 
clusively for  Judgment  of  State  const. 

Distinguished  in  General  Oil  Co.  v.  Crain,  209  U.  S.  221,  222,  52  L.  Ed. 
761,  28  Sup.  Ct.  475,  dismissal  of  bill  for  want  of  jurisdiction  by  State 
court,  where  complainant  was  entitled  to  relief  against  enforcement  of 
unconstitutional  State  statute,  denied  complainant  constitutional  right 
and  is  reviewable  in  this  court.    - 

16  Wait  190-195,  21  Ik  Ed.  296,  FIRST  NAT.  BANK  OF  ALEXANDRIA 
V.  TURNBULL. 

Statutory  summary  proceeding  to  try  title  to  personal  property  seised 
on  execution  cannot  be  removed  into  Federal  courts  under  act  of  2*  of 
March,  1867. 

Approved  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  292,  57 
L.  Ed.  841,  33  Sup.  Ct.  465,  order  of  Federal  Circuit  Court  remanding 
cause  to  State  court  was  not  reviewable  in  Supreme  Court;  Porter  v. 
F.  M.  Davies  &  Co.,  223  Fed.  467,  140  C.  C.  A.  11,  independent  action 
by  receiver  of  State  court  against  nonresident  defendant  to  recover 
money  due  receivership  is  not  ancillary  to  suit  in  which  receiver  was 
appointed,  and  is  removable;  Daugherty  v.  Sharp,  171  Fed.  469,  where 
State  court  foreclosed  mortgage,  ordered  sale  of  property,  and  gave 
administrator  right  to  file  petition  for  payment  of  general  creditors  a* 
against  mortgagee,  such  petition  was  ancillary  to  foreclosure  suit  and 
not  removable;  Ward  v.  Congress  Const.  Co.,  99  Fed.  603,  39  C.  C.  A. 
669,  holding  motion  to  enjoin  third  person  from  violating  decree  equiva- 
lent to  supplemental  bill  and  essentially  new  suit  removable  to  Federal 
court;  Krippendorf  v.  Hyde,  110  U.  S.  282,  28  L.  Ed.  148,  4  Sup.  Ct. 
29,  holding  bill  to  restrain  judgments  or  suits  in  same  court  can  be 
maintained  without  reference  to  the  citizenship  of  the  parties;  Pratt 
v.  Albright,  10  Biss.  516,  519,  9  Fed.  637,  639,  and  Poole  v.  Thatcher,  19 
Fed.  51,  both  holding  issue  between  plaintiff  and  garnishee  as  to  indebt- 
edness of  latter  to  defendant  in  principal  action  is  not  removable;  In  re 
Sabin,  18  N.  B.  R.  151,  21  Fed.  Cas.  123,  holding  District  Court  has 
jurisdiction  of  controversy  as  to  a  fund  under  control  of  assignee  in 
bankruptcy,  without  regard  to  the  residence  of  parties  in  interest;  King 
v.  Shepherd,  20  Fed.  338,  after  judgment  given  in  State  court,  cause 
is  not  removable  to  Federal  court  as  against  parties  filing  their  peti- 
tion of  intervention;  Flash  v.  Dillon,  22  Fed.  2,  holding  statutory  pro- 
ceeding for  property  taken  under  execution  from  State  court  is  not 
removable;  Ladd  v.  West,  65  Fed.  354,  holding  proceeding  in  equity 
in  aid  of  prior  judgment  at  law  is  not  removable;  Coeur  D'Alene  Ry. 
etc.  Co.  v.  Spalding,  93  Fed.  286,  35  C.  C.  A.  295,  holding  petition,  for 
appointment  of  receiver  and  for  a  determination  of  the  priority  of  judg- 
ment in  the  original  case,  is  not  removable;  Harrison  v.  Shorter,  59 
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6a.  513,  quaere,  whether  claim  case,  as  authorized  by  State  laws,  is  re- 
movable to  Circuit  Court;  Beeser  v.  Munford,  63  Ga.  447,  holding  ille- 
gality of  final  process  of  State  court  is  not  such  a  suit  as  can  be  re- 
moved to  Federal  courts ;  Hochstadter  v.  Harrison,  .71  Ga.  22,  holding 
claim  to  property  levied  on  under  final  process  is  not  removable ;  Good- 
rich v.  Hunton,  29  La.  Ann.  375,  376,  Calhoun  v.  Levy,  33  La.  Ann.  1299, 
and  Edwards  Mfg.  Co.  v.  Sprague,  76  Me.  62,  all  holding  suit  to  enjoin 
execution  of  judgment  of  State  court  is  not  removable;  Jackson  v. 
Gould,  74  Me.  577,  holding  action  to  review  judgment  of  State  court  not 
removable;  Chappell  v.  Chappell,  86  Md.  544,  39  Atl.  989,  holding  that 
auxiliary  proceedings  respecting  alimony,  counsel  fees  and  costs  are 
not  removable;  Du  Vivier  v.  Hopkins,  116  Mass.  128,  17  Am.  Rep.  144, 
holding  claim  against  insolvent  estate,  pending  on  appeal  from  decision 
of  commissioners  of  probate  court,  is  not  removable. 

Distinguished  in  Bondurant  v.  Watson,  103  U.  S.  287,  26  L.  Ed.  450, 
holding  suit  in  which  plaintiff  sought  to  be  protected  against  a  judgment, 
to  which  he  was  not  a  party,  was  removable  under  act  of  March  3,  1875 ; 
Pettus  v.  Georgia  R.  R.  &  Banking  Co.,  3  Woods,  626,  627,  628,  Fed.  Cas. 
11,048,  holding  petition  filed  by  counsel,  claiming  lien  on  property,  for 
fees  in  original  suit,  was  an  independent  action  andv  removable ;  Stack- 
house  v.  Zunts,  4  Woods,  173,  15  Fed.  482,  holding  suit  brought  to  enjoin 
an  execution  because  of  fraud,  removable;  Kalamazoo  Wagon  Co.  v. 
Snavely,  34  Fed.  825,  holding  suit  by  judgment  creditor  to  subject  land 
taken  in  name  of  debtor's  brother  to  defraud  creditors  to  payment  of 
judgment  is  removable ;  Pelzer  Mfg.  Co.  v.  Fire  Ins.  Co.,  62  Fed.  2,  hold- 
ing that  bill  to  correct  mistake  in  judgment  could  be  removed;  Braith- 
waite  v.  Jordan,  5  N.  D.  223,  31  L.  R.  A.  249,  65  N.  W.  709,  holding 
action  on  undertaking  given  to  secure  a  stay  of  proceedings  is  not  a 
proceeding  to  enforce  the  judgment;  it  is  not,  therefore,  within  the  ex- 
clusive jurisdiction  of  court  rendering  the  judgment. 

16  WaU.  196-203,  21  L.  Ed.  465.  KOONTZ  v.  NOBTHEBN  BANK  OF  KEN- 
TUCKY. 

It  Is  sufficient  if  purchaser  from  receiver  see  that  there  was  a  suit  In 
equity,  in  which  a  receiver  was  appointed,  that  he  was  authorized  to  sell, 
that  sale  was  made  under  such  authority,  was  confirmed  by  the  court,  and 
that  deed  accurately  recites  the  property  sold. 

Approved  in  Threadgill  v.  Colcord,  16  Okl.  470,  85  Pac.  710,  following 
rule;  Schaberg's  Estate  v.  McDonald,  60  Neb.  501,  83  N.  W.  739,  holding 
sale  made  by  receiver  under  order  of  court  and  confirmation  thereof  not 
subject  to  collateral  attack ;  dissenting  opinion  in  Pressley  v.  Lamb,  105 
Ind.  193,  4  N.  E.  696,  arguendo. 

VII— 67 
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If  court  Is  deceived  by  receiver's  report  respecting  conditions  of  sales 
and  purchaser  participated  in  the  deception,  it  could,  before  rights  of  in- 
nocent purchasers  had  intervened,  have  set  aside  the  whole  proceeding. 

Approved  in  Stuart  v.  Gay,  127  U.  S.  527,  32  L.  Ed.  194,  8  Sup.  Ct 
1283,  holding  that  sale  of  mortgaged  property  under  foreclosure  may 
be  set  aside  if  purchaser  make  default,  no  rights  of  innocent  third 
parties  intervening;  Thompson  v.  Superior  Court,  119  Cal.  542,  51  Pac. 
864,  holding  court  may  vacate  sale  by  assignee  because  of  fraudulent 
representations  of  purchaser;  Alabama  Iron  etc.  Co.  v.  Anniston  Loan 
etc.  Co.,  57  Fed.  31,  6  C.  C.  A.  242,  holding  court  bound  to  recognize 
the  estoppel  of  the  receiver  as  its  agent,  and  to  protect  innocent  pur- 
chasers of  the  certificates ;  Rand  v.  Rand,  78  N.  C.  17,  as  to  powers  of  a 
receiver. 

Distinguished  in  In  re  Receivership  of  First  Trust  ft  Savings  Bank, 
45  Mont.  96,  97,  Ann.  Cas.  19130,  1327,  122  Pac.  564;  equity  court  will 
set  aside  order  of  sale  of  notes  and  capital  stock  of  printing  company, 
in  receivership  proceedings,  where  property  was  greatly  undersold  and 
purchaser  obtained  undue  advantage  of  creditors. 

Power  of  court  to  set  aside  receiver's  sale.    Note,  Ann.  Oas.  19130, 
1335. 

Where  intervention  of  rights  of  third  parties,  prevents  court  from 
setting  aside  the  proceedings  because  of  deceit  of  receiver,  the  injured 
parties  must  seek  their  remedy  against  that  officer  personally  or  his  official 
bond. 

Approved  in  Columbus  etc.  R.  R.  Co.  Appeals,  109  Fed.  204,  48 
C.  C.  A.  275,  holding  remedy  is  against  receiver  sacrificing  rights  of 
creditors. 

16  Wall  203-233,  21  I*  Ed.  447,  DA  VIA  V.  GRAY. 

Receiver  is  appointed  for  benefit  of  all  concerned;  he  is  a  representa- 
tive of  the  court,  and  under  its  authority. 

Approved  in  In  re  Endlar,  192  Fed.  767,  113  C.  C.  A.  48,  bankrupt's 
creditor  does  not  surrender  security  of  chattel  mortgage  by  permitting 
receiver  to  take  possession  of  goods,  since  receiver  represents  all  in- 
terests; In  re  Wentworth  Lunch  Co.,  189  Fed.  833,  ordering  payment 
of  expenses  of  receivership  from  fund  in  his  hand,  though  corporation 
was  adjudicated  not  bankrupt;  Atlantic  Trust  Co.  v.  Dana,  126  Fed. 
222,  223,  62  C.  C.  A.  657,  holding  where  receiver  required  by  appointing 
order  to  defend  suit  to  establish  lien  on  property  losses,  decree  binds 
all  parties  to  suit  when  receiver  appointed;  Randall  v.  Wagner  Glass 
Co.,  47  Ind.  App.  444,  94  N.  E.  739,  where  property  passed  into  hands 
of  receiver  and  was  sold  by  order  of  court  within  year  allowed  to 
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foreclose  mechanic's  lien,  and  all  liens  were  transferred  to  fund  by 
order  of  court,  statute  of  limitations  does  not  bar  lien;  State  Central 
Sav.  Bank  v.  Bail-Bearing  Chain  Co.,  118  Iowa,  703,  92  N.  W.  713, 
holding  authority  of  receiver  respecting  property  given  into  his  charge 
measured  by  order  of  appointment;  Vila  v.  Grand  Island  etc.  Co.,  68 
Neb.  240,  110  Am.  St.  Rep.  416,  97  N.  W.  616,  denying  jurisdiction  to 
appoint  receiver  for  corporation  at  suit  of  private  parties  where  sole 
object  is  to  sequestrate  property  and  business  of  corporation;  Parr 
v.  Blue  Ridge  Coal  Co.,  72  W.  Va.  180,  77  S.  E.  897,  where  court  of 
equity  has  appointed  special  receiver  of  property  of  insolvent  mining 
"corporation,  it  may  enjoin  lessors  from  entering  leased  premises  for 
breach  of  covenant  to  pay  rents;  First  Nat.  Bank  v.  E.  T.  Barnum 
Wire  etc.  Works,  60  Mich.  499,  27  N.  W.  661,  following  rule;  Cart- 
wright's  Case,  114  Mass.  239,  holding  that  receiver  is  an  officer  of  the 
cdurt,  and  funds  in  his  custody  are  in  the  custody  of  the  court;  Texas 
etc.  Ry.  Co.  v.  Gay,  86  Tex.  585,  605,  25  L.  R.  A.  56,  65,  26  S.  W.  603, 
613,  declaring  that  a  receiver  is  an  officer  of  the  court;  Garden  City 
Banking  etc.  Co.  v.  Gei'lf uss,  86  Wis.  622,  57  N.  W.  352,  where  corpora- 
tion has  made  a  valid  assignment  for  the  benefit  of  creditors,  a  receiver 
cannot  be  appointed  so  as  to  supersede  the  assignment. 

When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep. 
42,  86. 

Receivers.    Note,  85  Am.  Dec.  720. 

Receiver  cannot  be  sued  touching  the  property  in  his  charge  without 
consent  of  court  appointing  him. 

Approved  in  Central  Trust  Co.  v.  Wheeling  etc.  R.  Co.,  189  Fed.  84, 
86,  Federal  court  may  order  dismissal  of  garnishment  proceedings 
against  receiver  of  railroad  begun  in  State  court  without  leave  of 
Federal  court  appointing  him,  and  enforce  order  by  contempt  pro- 
ceedings; Gray  v.  Grand  Trunk  Western  Ry.  Co.,  156  Fed.  743,  84 
C.  C.  A.  392,  action  against  receiver  for  injuries  to  property,  not  due 
to  his  personal  negligence,  is  against  receivership,  and  cannot  be  main- 
tained after  discharge  of  receiver;  Commonwealth  Roofing  Co.  v.  North 
American  Trust  Co.,  135  Fed.  989,  68  C.  C.  A.  418,  where  building  con- 
tractor had  finished  one  building  and  was  working  on  another  at  time 
receiver  appointed,  and  four  months  after  receiver  appointed  he  at- 
tached by  leave  of  court  and  submitted  claim  for  liens  in  receivership 
suit,  he  did  not  lose  right  to  liens  by  failure  to  attach  within  statutory 
time ;  Ridge  v.  Manker,  132  Fed.  602,  67  C.  C.  A.  596,  decree  against  re- 
ceiver of  another  court  is  not  nullity  attackable  collaterally  merely  be- 
cause record  fails  to  show  affirmatively  grant  of  permission  to  sue ;  Hamp- 
ton Roads  Ry.  etc.  Co.  v.  Newport  News  etc.  Electric  Co.,  131  Fed.  536, 
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where  Federal  court  has  jurisdiction  of  assets  of  street  railroad  operat- 
ing same  through  receiver,  it  may,  at  suit  of  receiver,  restrain  com- 
petitor from  obstructing  highway  in  such  way  as  to  destroy  receiver's 
property,  irrespective  of  citizenship;  Southern  Express  Co.  v.  Western 
etc.  R.  R.  Co.,  99  U.  S.  198,  199,  25  L.  Ed.  320,  holding  that  receiver 
was  the  only  necessary  party  defendant;  Barton  v.  Barbour,  104  U.  S. 
128,  holding  that  receiver  cannot  be  sued  for  a  money  demand  or  for 
damages  without  leave  of  the  court;  In  re  Tyler,  149  U.  S.  181,  37  L.  Ed. 
695,  13  Sup.  Ct.  789,  holding  property  within  State  in  hands  of  re- 
ceiver appointed  by  Circuit  Court  is  not  subject  to  seizure  under  execu- 
tion of  State  court  to  enforce  taxes;  Kennedy  v.  Indianapolis  etc.  R.  R. 
Co.,  2  Flipp.  707,  3  Fed.  100,  Sutherland  v.  Lake  Superior  Ship  Canal 
etc.  Co.,  9  N.  B.  R.  306,  23  Fed.  Cas.  463,  Martin  v.  Atchison,  2  Idaho, 
593,  33  Pac.  48,  Melendy  v.  Barbour,  78  Va.  557,  Brown  v.  Rauch,  1 
Wash.  499,  20  Pac.  786,  and  Bennett  v.  Northern  Pac.  R.  R.  Co.,  17 
Wash.  536,  50  Pac.  497,  all  following  rule;  Comer  v.  Felton,  61  Fed. 
736,  10  C.  C.  A.  28,  holding  judgment  for  defendant  in  action  brought 
against  receiver  without  consent  of  court  appointing  him  is  not  res 
judicata;  Ledoux  v.  La  Bee,  83  Fed.  763,  holding  receiver,  if  he  con- 
siders legality  of  tax  questionable,  should  apply  to  the  court  for  pro- 
tection; Virginia  etc.  Iron  Co.  v.  Bristol  Land  Co.,  88  Fed.  139,  holding 
that  property  in  hands  of  receiver  is  no£  subject  to  sale  for  delinquent 
taxes;  Minot  v.  Mastin,  95  Fed.  738,  37  C.  C.  A.  234,  permission  of 
court  to  sue  receiver  must  be  obtained  except  in  cases  within  24  Stat. 
552,  c.  373,  §  3 ;  Cartwright's  Case,  114  Mass.  239,  holding  that  receiver 
is  an  officer  of  the  court  and  funds  in  his  custody  are  in  the  custody  of 
the  court ;  Commonwealth  v.  Gould,  118  Mass.  307,  holding  that  omission 
of  receiver  to  pay  to  himself,  as  receiver,  money  borrowed  before  his 
appointment,  was  a  breach  of  his  bond;  Langdon  v.  Vermont  etc.  R.  R. 
Co.,  54  Vt.  605,  arguendo. 

Distinguished  in  Calhoun  v.  Lanaux,  127  U.  S.  639,  32  L.  Ed.  299,  8 
Sup.  Ct.  1348,  holding  that  appointment  of  receiver  of  corporation  by 
Circuit  Court  does  not  prevent  State  court  from  hearing  application 
for  mandamus  directing  recorder  to  cancel  an  inscription  against  prop- 
erty of  petitioner  in  favor  of  corporation;  McNulta  v.  Lochridge,  141 
U.  S.  330,  35  L.  Ed.  798,  12  Sup.  Ct.  12,  holding  that  receiver  is  not 
entitled,  under  act  of  1887,  to  immunity  from  suit  for  acts  done  by  his 
predecessor,  without  permission  of  court;  Texas  etc.  Ry."  Co.  v.  Cox, 
145  U.  S.  601,  36  L.  Ed.  832,  12  Sup.  Ct.  907,  holding  that  Circuit  Court 
may  take  jurisdiction  of  action  against  a  receiver,  without  leave  of  the 
court  appointing,  although  suit  was  brought  before  act  of  1887  was  passed ; 
Central  Trust  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  59  Fed.  524,  holding, 
under    act    of    1887-88,  court  appointing    receiver  cannot    enjoin  suit 


1061  DAVIS  ▼.  GRAY,  16  Wall.  203-233 

brought  against  him  in  any  court  of  competent  jurisdiction;  Lyman  v. 
Central  etc.  B.  R.  Co.,  59  Vt.  183,  10  Atl.  355,  holding  that  action  may 
be  maintained  against  receiver  of  railroad  for  an  injury  without  leave 
of  the  court  of  chancery. 

When,  after  the  appointment  of  a  receiver,  and  without  obtaining 
leave  of  the  court,  actions  may  be  prosecuted  against  him,  or 
against  the  person  for  whom  such  receiver  is  appointed.  Note, 
74  Am.  St.  Rep.  286. 

Receiver  appointed  by  a  court  of  equity  may  have  all  the  powers 
usually  vested  In  statutory  receivers,  e.  g.,  to  sue  In  his  own  name. 

Approved  in  Laubscher  v.  Fay,  197  Fed.  880,  personal  representative 
is  npt  mere  nominal  party  in  action  for  wrongful  death,  but  real  party 
designated  by  statute,  and  his  citizenship,  not  that  of  beneficiaries,  de- 
termines jurisdiction  of  Federal  court;  Colbert  v.  Baetjer,  4  App.  D.  C. 
427,  assignee  in  bankruptcy  or  insolvency  and  statutory  assignees  gener- 
ally, deriving  their  rights  from  statute,  not  from  assignor,  may  take 
better  title  than  assignor;  Mason  v.  Wolkowich,  150  Fed.  701,  10 
L.  R.  A.  (N.  S.)  765,  80  C.  C.  A.  435,  Federal  bankruptcy  court  may 
enforce  summarily  completion  of  sale  of  assets  made  by  receiver;  Bay 
State  Gas  Co.  v.  Rogers,  147  Fed.  559,  where  receiver  appointed  in  domi- 
ciliary district  of  corporation  and  thereafter  ancillary  appointment  made 
in  other  district,  receiver  could  sue  in  latter  district  in  name  of  corpo- 
ration to  recover  profits  made  by  corporation's  trustee;  Johnson  v. 
Southern  B.  &  L.  Assn.,  132  Fed.  543,  544,  tax  deed  executed  after 
property  has  passed  into  custody  of  court  by  its  appointment  of  receiver 
for  mortgagee  is  void  and  ineffective  to  cut  off  receiver's  right  of  re- 
demption; Brookfield  v.  Hecker,  118  Fed.  943,  sustaining  suit  by  ancil- 
lary receivers  in  own  name  to  protect  business  from  unfair  competition; 
Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc.  R.  R.  Co.,  114  Fed.  391,  holding 
cause  of  action  arising  before  receiver's  appointment,  judgment  not 
debt  of  receivership ;  Childs  v.  Cleaves,  95  Me.  514,  50  Atl.  7J9,  sustain- 
ing suit,  receiver  directed  and  expressly  authorized  by  decree  to  institute 
in  own  name  all  auxiliary  actions;  Tobin  v.  Portland  Flouring  Co.,  42 
Or.  120,  68  Pac.  750,  holding  receiver  having  authority  to  take  charge 
of  wheat  had  power  to  collect  charges  for  storage  and  sacks;  Harland 
v.  Bankers  &  Merchants'  Tel.  Co.,  33  Fed.  199,  200,  holding  receiver  ap- 
pointed pendente  lite,  in  mortgage  foreclosure  suit,  cannot  maintain  suit 
to  subject  certain  real  property  to  the  lien  of  the  mortgage;  Lowenberg 
v.  Jefferies,  74  Fed.  387,  holding  release  of  attached  property  by  sheriff 
to  receiver  is  a  proper  defense  in  an  action  for  unauthorized  release; 
State  v.  Port  Royal  etc.  Ry.  Co.,  84  Fed.  68,  holding  judgment  bound 
property  where  receiver,  not  joined  as  a  party,  was  served  and  ap- 
peared ;  Hale  v.  Hardon,  95  Fed.  773,  776,  37  C.  C.  A.  240,  holding  non- 
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resident  stockholders  were  represented  by  the  receiver,  and  they  were 
bound  by  the  adjudication,  though  not  personally  made  parties;  Steele 
v.  Walker,  115  Ala.  490,  67  Am.  St.  Rep.  65,  21  South.  944,  holding 
receiver  taking  possession  under  order  of  court  is  not  liable  in  action 
of  trespass  by  a  stranger  to  the  proceedings ;  National  State  Bank  v.  Vigo 
Co.  National  Bank,  141  Ind.  356,  50  Am.  St.  Rep.  333,  40  N.  E.  800,  hold- 
ing that  right  of  creditors  to  sue  is  vested  in  receiver;  Henning  v.  Ray- 
mond, 35  Minn.  305,  29  N.  W.  133,  holding  that  receiver  of  partnership 
may  sue  for  its  debts  in  his  own  name;  Merchants'  Nat.  Bank  v. 
McLeod,  38  Ohio  St.  182,  185,  holding  that  receiver  might  bring  action 
in  his  own  name  in  this  State  to  assert  his  right  to  possession  of  the 
rolling  stock  covered  by  the  mortgage;  Chamberlain  v.  Walter,  60  Fed. 
788,  Ross-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron 
Co.,  72  Fed.  959,  and  Wilson  v.  Welch,  157  Mass.  81,  31  N.  E.  712,  all 
arguendo. 

That  State  cannot  be  made  a  party  la  a  sufficient  reason  for  omission 
to  do  it,  and  court  may  proceed  to  decree  against  officers  of  State,  as  if 
8tate  were  a  party  to  record. 

Approved  in  State  v.  Mortensen,  69  Neb.  385,  95  N.  W.  834,  denying 
jurisdiction  over  mandamus  to  compel  board  of  public  lands  and  build- 
ings to  perform  contract  for  leasing  of  convict  labor;  Young  v.  Mont- 
gomery etc.  R.  R.  Co.,  2  Woods,  612,  Fed.  Cas.  18,166,  and  Oilman  v. 
New  Orleans  etc.  R.  Co.,  72  Ala.  586,  that  State  could  not  be  sued  was  no 
reason  why  holders  of  bonds  indorsed  by  State  should  not  be  subrogated 
to  her  rights ;  Forrest  v.  Luddington,  68  Ala.  14,  following  rule ;  Fristoe 
v.  Blum,  92  Tex.  80,  holding  State,  party  to  a  contract,  stands  like  an 
individual. 

Distinguished  in  Sanders  v.  Saxton,  182  N.  Y.  480,  108  Am.  St.  Rep. 
826,  75  N.  E.  530,  no  action  lies  at  suit  of  land  owner  against  land  com- 
missioner and  controller  to  have  controller's  deed  to  State  on  delinquent 
tax  sale  declared  void. 

Denied  in  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  244, 
27  L.  Ed.  190,  1  Sup.  Ct.  281,  majority  holding  that  officers  and  agents 
of  United  States,  holding  property  for  public  use,  may  be  sued. 

Making  a  State  officer  a  party  does  not  make  the  State  a  party,  though 
her  law  may  prompt  the  action  and  she  Is  the  real  party  in  Interest;  the 
court  will  not  look  beyond  the  record. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  400,  where 
relief  sought  is  against  officers,  suit  may  be  maintained,  although  State 
would  be  affected  by  result,  but  where  relief  is  against  State,  suit  cannot 
be  maintained;  Smith  v.  Alexander,  146  Fed.  108,  refusing  preliminary 
injunction  in  suit  against  board  of  State  commissioners,  real  purpose 
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of  which  is  enforcement  of  contract  between  State  and  complainant; 
Southern  Express  Co.  v.  City  of  Ensley,  116  Fed.  761,  enjoining  en- 
forcement of  invalid  ordinance  imposing  unlawful  license  fee;  Farmers' 
Nat.  Bank  v.  Jones,  105  Fed.  464,  holding  suit  against  State  officers  to 
compel  performance  of  act  imposing  contractual  obligation  on  State, 
suit  against  State;  Minneapolis  Brewing  Co.  v.  M'Gillivray,  104  Fed. 
270,  holding  suit  against  State  officers  to  enjoin  enforcement  of  uncon- 
stitutional statute  not  against  State;  State  v.  Board  of  Liquidation,  136 
La.  582,  67  South.  373,  bank  cannot  maintain  suit  against  State  board 
to  secure  deposit  of  State's  money  or  to  prevent  board  from  making 
contract  with  rival  contractor;  Knapp  v.  Troy  etc.  R.  R.  Co.,  20  Wall. 
124,  22  L.  Ed.  331,  holding  trustees  not  discharged  or  incapacitated  are 
not  merely  nominal  parties;  United  States  v.  Lee,  106  U.  S.  215,  27 
L.  Ed.  180,  1  Sup.  Ct.  256,  holding  that  officers  and  agents  of  United 
States,  holding  property  for  public  use,  may  be  sued;  Hans  v.  Louisiana, 
134  U.  S.  16,  33  L.  Ed.  847,  10  Sup.  Ct.  507,  holding  that  State  cannot 
be  sued  without  its  consent;  Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed. 
142,  17  Sup.  Ct.  776,  holding  that  suit  to  recover  property  in  possession 
of  State  officer  is  not  a  suit  against  the  State;  Adams  v.  Bradley,  5 
Sawy.  224,  Fed.  Cas.  48,  holding  State  not  concluded  by  judgment  against 
an  officer  sued  in  his  individual  capacity;  Weed  Sewing  Machine  Co.  v. 
Wicks,  3  Dill.  266,  Fed.  Cas.  17,348,  State  law  authorizing  suits  to  be 
brought  in  name  of  real  party  in  interest  gives  the  like  party  the  right 
to  sue  in  Federal  courts;  Lee  v.  Kaufman,  3  Hughes,  124,  Fed.  Cas. 
8191,  holding  that  courts  may  take  cognizance  of  actions  concerning  real 
property,  especially  in  statutory  ejectment,  where  occupant  is  an  officer 
of  the  government;  Hancock  v.  Walsh,  3  Woods,  360,  Fed.  Cas.  6012, 
holding  bill  filed  against  land  commissioner  is  not  a  suit  against  the 
State;  Tuchman  v.  Welch,  42  Fed.  552,  holding  that  suit  to  restrain 
county  attorney  from  instituting  proceeding  for  contempt  is  not  a  suit 
against  the  State;  Popp  v.  Cincinnati  etc.  Ry.  Co.,  96  Fed.  467,  holding 
administrator  suing  in  behalf  of  the  next  of  kin  to  be  the  real  party 
in  interest ;  King  v.  La  Grange,  61  Cal.  228,  holding  that  ejectment  will 
lie  against  an  officer  of  the  United  States  holding  premises  on  behalf 
of  the  government;  Railroad  Commrs.  v.  Pensacola  etc.  R.  R.  Co.,  24 
Fla.  461,  12  Am.  St.  Sep.  223,  2  L.  R.  A.  506,  5  South.  131,  holding 
suit  to  enjoin  railroad  commissioners  from  promulgating-  schedule  of 
rates  is  not  a  suit  against  the  State;  Blanton  v.  Southern  Fertilizing 
Co.,  77  Va.  337,  holding  that  suit  against  an  officer  is  not  necessarily  a 
suit  against  the  State;  dissenting  opinion  in  Louisiana  v.  Jumel,  107 
U.  S.  735,  736,  741,  757,  758,  27  L.  Ed.  456,  457,  458,  464,  465,  2  Sup.  Ct. 
148, 153,  166,  167,  majority  holding  that  relief  cannot  be  sought  against 
State  in  a  suit  brought  against  her  officers,  to  which  she  is  not  a  party; 
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dissenting  opinion  in  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S. 
465,  27  L.  Ed.  999,  3  Sup.  Ct.  614,  majority  holding  that  State  was  so 
interested  that  final  relief  could  not  be  granted  without  making  it  a 
party;  dissenting  opinion  in  In  re  Ayers,  123  U.  S.  513,  SI  L.  Ed.  232, 
8  Sup.  Ct.  187,  majority  holding  that  whether  a  suit  is  within  the  pro- 
hibition of  the  Eleventh  Amendment  is  not  always  to  be  determined 
by  reference  to  the  nominal  parties  on  the  record;  dissenting  opinion 
in  Lowry  v.  Thompson,  25  S.  C.  430,  431,  1  S.  E.  152,  majority  holding 
action  against  sinking  fund  commission  not  maintainable,  it  being  really 
against  the  State;  dissenting  opinion  in  Bledsoe  v.  International  R.  R. 
Co.,  40  Tex.  570,  majority  holding  that  District  Court  cannot  compel  an 
executive  officer  to  perform  a  duty. 

Limited  in  In  re  Ayers,  123  U.  S.  487,  SI  L.  Ed.  223,  8  Sup.  Ct.  173, 
holding  whether  a  suit  is  within  the  prohibition  of  the  Eleventh  Amend- 
ment is  not  always  determined  by  reference  to  the  nominal  parties  on  the 
record ;  Chicago  etc.  Ry.  Co.  v.  Dey,  35  Fed.  869,  1  L.  R.  A.  747,  holding 
that  action  to  restrain  railroad  commissioners  of  another  State  from 
putting  in  force  a  schedule  of  rates  is  not  a  suit  against  the  State. 

Distinguished  in  Love  v.  Filtsch,  33  Okl.  134,  124  Pac.  32,  mandamus 
to  compel  State  official  to  audit  claim  against  State  arising  from  contract 
is  action  against  State  and  cannot  be  maintained  without  its  conseut; 
Board  of  Public  Works  etc.  v.  Gaunt,  76  Va.  463,  holding  that  suits  were 
in  effect  suits  against  the  State  and  not  maintainable. 

Denied  in  Lowry  v.  Thompson,  25  S.  C.  419, 422, 1  S.  E.  143, 145,  hold- 
ing action  against  sinking  fund  commission  not  maintainable,  it  being 
really  against  the  State ;  to  same  effect  in  Columbia  Water-Power  Co.  v. 
Columbia  Electric  etc.  Co.,  43  S.  C.  168,  20  S.  E.  1007;  dissenting  opinion 
in  Butler  v.  Ellerbe,  44  S.  C.  261,  22  S.  E.  429,  majority  holding  that  ac- 
tion to  restrain  controller  from  drawing  warrants  is  not  an  action 
against  the  State. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  R.  A.  (N.  S.)  19S,  194,  206,  207,  212,  225. 

Where  State  Governor  and  land  commissioner  attempt  to  sell  State 
lands  previously  granted  to  a  railroad,  In  violation  of  the  contract  with  the 
railroad,  they  may  be  enjoined  in  the  Circuit  Court  from  so  doing. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed.  577, 
32  Sup.  Ct.  340,  Secretary  of  War  was  authorized  by  valid  act  to  fix 
harbor  lines,  and  bill  to  enjoin  him  from  changing  harbor  lines  was  dis- 
missed; Ex  parte  Young,  209  U.  S.  150,  14  Ann,  Oas.  764,  13  L.  R.  A. 
(N.  S.)  932,  52  L.  Ed.  725,  28  Sup.  Ct.  441,  Federal  court  may  enjoin 
attorney  general  from  enforcing  State  statute  establishing  confiscatory 
rates  and  burdening  interstate  commerce;  Louisville  etc.  R.  Co.  v.  Bos- 
worth,  209  Fed.  386,  387,  suit  is  maintainable  in  Federal  court  against 
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State  officers  to  enjoin  assessment  of  property  alleged  unconstitutional 
and  void ;  McCreery  Engineering  Co.  v.  Massachusetts  Fan  Co.,  195  Fed. 
507,  115  C.  C.  A.  408,  suit  by  owner  of  patent  for  ventilating  apparatus 
to  enjoin  county  commissioners  from  use  of  infringing  apparatus  in 
county  courthouse  is  not  suit  against  State ;  Central  of  Georgia  Ry.  Co. 
v.  Railroad  Commission,  161  Fed.  960,  suit  in  Federal  court  against  rail- 
road commission  and  attorney  general  to  enjoin  enforcement  of  statute 
fixing  railroad  rates  and  imposing  penalties  that  deprive  railroad  of 
property  without  due  process  of  law  was  not  in  violation  of  Eleventh 
Amendment;  Walker  v.  United  States,  139  Fed.  413,  where  marshal 
rendered  accounts  against  government  for  services  of  deputies,  which 
were  audited,  allowed  and  paid  in  accordance  with  recognized  rules,  gov- 
ernment cannot  recover  same  years  after  he  has  gone  out  of  office;  Starr 
v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  restraining  railroad  company  from 
putting  in  operation  schedule  of  rates  prescribed  by  statute;  Ellingham 
v.  Dye,  178  Ind.  405,  407,  Ann.  Oas.  19150,  200,  99  N.  E.  26,  27,  tax- 
payer could  enjoin  officers  from  submitting  proposed  new  Constitution  to 
vote  of  electors  under  void  statute;  Porter  v.  Murphy,  7  Ind.  Ter.  426, 
104  S.  W.  669,  injunction  was  granted  against  chief  of  Muskogee  Nation 
to  compel  payment  of  salary  of  discharged  attorney;  Clark  v.  Harford 
Agricultural  etc.  Assn.,  118  Md.  615,  85  Atl.  506,  equity  could  enjoin 
criminal  proceedings  against  horseracing  association,  complying  with 
licensing  act,  pending  determination  of  validity  of  act;  Saranac  Land 
etc.  Co.  v.  Roberts,  195  N.  Y.  321,  88  N.  E.  760,  action  could  be  main- 
tained against  State  controller  to  try  title  to  land  sold  at  tax  sale  and  in 
his  possession;  Coyle  v.  Smith,  28  Okl.  154,  113  Pac.  958,  removal  of 
capital  might  be  prevented  by  injunction,  as  officers  could  be  sued  though 
State  could  not,  if  ordinance  was  irrevocable;  Smith  v.  State,  28  Okl. 
251, 113  Pac.  939,  though  State  cannot  be  sued,  officers  may  be,  and  per- 
sons interested  might  prevent  removal  by  injunction  whatever  public 
exigencies  demanded  removal  according  to  reasoning  of  plaintiff;  State 
v.  Ansel,  76  S.  C.  407,  11  Ann.  Gas.  613,  57  S.  E.  190,  removing  of  dis- 
pensary officers  by  Governor  was  executive,  and  cannot  be  reviewed  by 
writ  of  certiorari;  General  Board  of  State  Hospitals  v.  Robertson,  115 
Va.  533,  79  S.  E.  1067,  beneficiary  could  sue  general  board  of  State  hos- 
pitals to  establish  trust  and  protect  trust  property  from  misappropria- 
tion; dissenting  opinion  in  Pitcock  v.  State,  91  Ark.  548,  134  Am.  St. 
Rep.  88,  121  S.  W.  751,  majority  holding  that  suit  to  restrain  peniten- 
tiary board  from  violating  contract  for  convict  labor  is  suit  against 
State  and  cannot  be  maintained;  dissenting  opinion  in  Henry  v.  State, 
87  Miss.  89,  39  South.  882,  majority  refusing  to  restrain  prison  board 
of  control  from  carrying  out  contract  to  work  plantation  with  convicts; 
Board  of  Liquidation  v.  McComb,  92  U.  S.  541,  23  L.  Ed.  628,  holding 
that  ministerial  act  of  officer  may  be  mandamused  or  enjoined,  and 
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pleading  the  authority  of  an  unconstitutional  law  is  no  defense ;  Newton 
v.  Commissioners  of  Mahoning  County,  100  U.  S.  560,  25  L.  Ed.  711, 
holding  that  there  was  no  stipulation  that  county  seat  should  remain 
there  in  perpetuity;  Allen  v.  Baltimore  etc.  R.  R.  Co.,  114  U.  S.  315,  29 
L.  Ed.  201,  5  Sup.  Ct.  927,  granting  injunction  to  prevent  collection  of 
taxes  by  distraint  upon  property  of  railroad,  after  a  tender  of  payment 
in  tax-receivable  coupons;  Pennoyer  v.  McConnaughy,  140  U.  S.  10,  12, 
14, 15,  16, 18,  35  L.  Ed.  365,  366,  367,  368,  11  Sup.  Ct.  701,  702,  703,  704. 
holding  act  of  State  officer  in  canceling  certificates  for  swamp-lands  may 
be  enjoined  when  the  statute  so  directing  is  unconstitutional ;  Reagan  v. 
Farmers'  Loan  etc.  Co.,  154  U.  S.  389,  38  L.  Ed.  1020,  14  Sup.  Ct.  1051, 
holding  that  Circuit  Court  had  jurisdiction  of  action  against  State  rail- 
road commissioners;  Murdock  v.  Woodson,  2  Dill.  204,  Fed*  Cas.  9942, 
holding  that  Circuit  Court  may  enjoin  officers  of  a  State,  though  State 
be. real  party  in  interest;  McComb  v.  Board  of  Liquidation,  2  Woods,  53, 
Fed.  Cas.  8708,  and  Hancock  v.  Walsh,  3  Woods,  366,  Fed.  Cas.  6012, 
holding  that  Federal  courts  could  restrain  State  officers  from  violating, 
under  color  of  a  void  law,  the  contract  of  the  State ;  Louisiana  State  Lot- 
tery Co.  v.  Fitzpatrick,  3  Woods,  260,  Fed.  Cas.  8541,  holding  that 
officers  of  State  would  be  enjoined  from  interfering  with  agents  of  the 
corporation  for  acts  done  in  the  exercise  of  the  rights  conferred  by  the 
charter;  Preston  v.  Walsh,  10  Fed.  325,  328,  holding  same  as  cited  case; 
Chaffraix  v.  Board  of  Liquidation,  11  Fed.  644,  holdings  that  Circuit 
Court  can  enjoin  State  officers  from  diverting  a  fund  collected  by  taxa- 
tion, and  set  aside  to  pay  certain  bonds;  Claybrook  v.  Owensboro,  16 
Fed.  304,  holding  that  Federal  courts  can  enjoin  State  officers  from 
obeying  State  laws  declared  unconstitutional ;  Parsons  v.  Marye,  23  Fed. 
118, 119,  holding  that  Circuit  Court  could  enjoin  city  officials  from  refus- 
ing to  receive  coupons;  Head  v.  Porter,  48  Fed.  483,  484,  holding  that 
officer  of  United  States  may  be  sued  for  infringement  of  patent,- though 
his  acts  were  performed  under  orders;  President  etc.  of  Yale  College  v. 
Sanger,  62  Fed.  180,  holding  that  Federal  court  may  take  jurisdiction  of 
suit  against  a  State  officer  who,  under  authority  of  an  unconstitutional 
statute,  has  threatened  or  injured  vested  rights  of  complainant;  Mills  v. 
Green,  67  Fed.  824,  holding  suit  against  State  supervisor  of  registration 
is  not  a  suit  against  the  State ;  Western  Union  Tel.  Co.  v.  Henderson,  68 
Fed.  592,  597,  holding  action  against  State  auditor  is  not  suit  against 
State ;  Mutual  Life  Ins.  Co.  v.  Boyle,  82  Fed.  710,  holding  that  State 
superintendent  of  insurance  may  be  enjoined  by  Federal  courts ;  Lynn  v. 
Polk,  8  Lea,  154,  235,  254,  259,  260,  264,  holding  that  officer,  in  executing 
an  unconstitutional  law,  may  be  restrained  by  bill  quia  timet,  brought 
by  taxpayers ;  Chesapeake  etc.  Ry.  Co.  v.  Miller,  19  W.  Va.  416,  holding 
that  auditor  of  State  may  be  enjoined  from  performing  a  ministerial 
duty;  State  v.  Doyle,  40  Wis.  210,  213,  214,  215,  holding  that  Circuit 
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Court  of  the  United  States  has  no  jurisdiction  of  suit  by  foreign  cor- 
poration to  restrain  a  State  officer  from  revoking  license  granted  it; 
State  v.  Cunningham,  81  Wis.  482,  15  L.  R.  A.  567,  51  N.  W.  729,  hold- 
ing that  official  acts  of  Secretary  of  State,  purely  ministerial,  can  be 
controlled  by  injunction  or  mandamus ;  State  v.  Burke,  33  La.  Ann.  504, 
to  point  that  United  States  enjoys  immunity  from  suit;  dissenting 
opinion  in  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  585,  majority  hold- 
ing that  District  Court  cannot  compel  an  executive  officer  to  perform  a 
duty ;  Kuechler  v.  Wright,  40  Tex.  669,  majority  holding  that  mandamus 
will  lie  to  compel  commissioner  of  general  land  office  to  perform  a  minis- 
terial duty ;  Farlow  v.  Lea,  8  Fed.  Cas.  1018,  arguendo. 

Limited  in  Cunningham  v.  Macon,  109  U.  S.  453,  27  L.  Ed.  994,  3  Sup. 
Ct.  297,  in  foreclosure  suit,  State  which  has  possession  and  legal  title 
to  property  involved  is  indispensable  party  and  Federal  Court  has  no 
jurisdiction,  although  suit  is  nominally  against  governor  and  treasurer. 

Distinguished  in  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed. 
963,  964,  Governor  could  not  be  made  party  to  suit  in  Federal  court  to 
enjoin  enforcement  of  alleged  confiscatory  rates  established  by  railroad 
commission;  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  802,  refusing  to 
compel  State  land  commissioners  to  issue  deeds  for  State  land ;  People  v. 
District  Court,  29  Colo.  237,  68  Pac.  254,  refusing  to  enjoin  State  board 
of  assessors  from  proceeding  under  statute  to  value  property  of  certain 
corporations  and  apportion  value  amongst  various  counties  where  prop- 
erty situated ;  Sanders  v.  Saxton,  182  N.  Y.  479,  108  Am.  St.  Rep.  826, 
75  N.  E.  529,  action  by  owner  of  land  against  land  commissioner  and 
controller  to  have  deed  executed  by  controller  to  State  on  delinquent  tax 
sale  declared  void  cannot  be  maintained;  State  v.  Huston,- 27  Okl.  613, 
34  L.  R.  A.  (N.  S.)  380,  113  Pac.  192,  courts  of  this  State  cannot  control 
even  ministerial  acts  of  Governor;  Walsh  v.  Preston,  109  U.  S.  317,  27 
L.  Ed.  948,  3  Sup.  Ct.  183,  where  no  surveys  were  made  by  parties  con- 
tracting with  State  for  settling  emigrant  families ;  dissenting  opinion  in 
Virginia  Coupon  Cases,  114  U.  S.  336,  29  L.  Ed.  2Q9,  5  Sup.  Ct.  966, 
majority  enjoining  collection  of  taxes  by  distraint  upon  property  of  rail- 
road, after  a  tender  of  payment  in  tax-receivable  coupons;  dissenting 
opinion  in  United  States  v.  Lee,  106  U.  S.  242,  245,  27  L.  Ed.  189,  190, 
1  Sup.  Ct.  279,  281,  majority  holding  that  officers  and  agents  of  United 
States,  holding  property  for  public  use,  may  be  sued ;  Louisiana  v.  Jumei, 
107  U.  S.  725,  27  L.  Ed.  453,  2  Sup.  Ct.  139,  holding  that  money  in  State 
treasury  is  held  by  her  officers  in  trust,  as  her  servants,  and  courts  can- 
not control  them ;  Hagood  v.  Southern,  117  U.  S.  69,  29  L.  Ed.  811,  6 
Sup.  Ct.  616,  where  relief  sought  was  affirmative,  official  action  by  State 
officers,  in  performing  an  obligation  attached  to  the  State  in  its  political 
capacity;  McCauley  v.  Kellogg,  2  Woods,  51,  22,  23,  Fed.  Cas.  8688, 
holding  that  action  cannot  be  maintained  in  Circuit  Court  to  compel 
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State  officers  to  eomply  with  a  contract  of  State  by  the  enforcement  of 
its  laws ;  Branch  v.  Macon  etc.  R.  R.  Co.,  2  Woods,  388,  Fed.  Cas.  1808, 
holding  that  Circuit  Court  could  not  make  a  decree  operating  directly 
upon  the  rights  of  the  State;  dissenting  opinion  in  Chaffraix  v.  Board 
of  Liquidation,  11  Fed.  647,  649,  majority  holding  that  Circuit  Court  can 
enjoin  State  officers  from  diverting  fund  set  aside  to  pay  certain  bonds ; 
Comer  v.  Bankhead,  70  Ala.  497,  holding  that  contract  made  with  war- 
den of  penitentiary,  in  his  official  capacity,  will  not  be  specifically  en- 
forced against  his  successor;  State  v.  Burke,  Treasurer,  33  La.  Ann.  508, 
514,  and  State  v.  Burke,  35  La.  Ann.  192,  both  holding  that  courts  of 
Louisiana  have  no  jurisdiction  to  entertain  any  judicial  proceeding  to 
enforce  the  obligation  of  the  State  against  her  will ;  Bates  v.  Taylor,  87 
Tenn.  329,  3LR.A.  319, 11  S.  W.  268,  holding  that  State  courts  cannot 
direct  or  enjoin  action  of  Governor  in  issuing  to  congressmen  their  cer- 
tificates of  election;  Slack  v.  Jacob,  8  W.  Va.  663,  holding  that  court 
could  not  enjoin  Governor  from  executing  an  act  alleged  to  be  invalid. 

Party  going  Into  national  court  does  not  lose  any  right  or  appropriate 
remedy  of  which  he  might  have  availed  himself  in  State  court. 

Approved  in  McClellan  v.  Carland,  187  Fed.  919, 110  C.  C.  A.  49,  where 
State  statute  allows  appeal  from  decision  determining  whether  claimants 
to  share  in  estate  are  heirs  of  deceased  person,  and  trial  de  novo,  citizens 
of  different  States  have  right  to  determination  of  such  controversy  in 
Federal  court;  Williams  v.  City  Bk.  etc.  Co.,  186  Fed.  425,  108  C.  C.  A. 
341,  nonresident  trustee  of  bondholders  cannot  maintain  suit  in  Federal 
court  to  restrain  property  holders  from  objecting  to  laying  of  doublo 
tracks  to  relieve  railway,  real  party  in  interest,  from  resorting  to  State 
court ;  First  Nat.  Bank  v.  Port  Townsend,  184  Fed.  576, 106  C.  C.  A.  554, 
where  complaint  fails  to  state  facts  sufficient  to  entitle  plaintiff  to  writ 
of  mandamus  under  State  law  to  compel  higher  levy  of  taxes  to  pay 
warrants,  he  is  not  entitled  to  judgment  in  action  in  Federal  court; 
Chicago  &  N.  W.  Ry.  Co.  v.  Kendall,  167  Fed.  75,  16  Ann.  Cas.  560,  93 
C.  C.  A;  422,  Federal  court,  in  action  for  injury,  must  conform  to  prac- 
tice in  State  courts  requiring  injured  party  to  submit  person  to  examina- 
tion of  physicians;  United  States  v.  Leslie,  167  Fed.  674,  where  statutes 
of  State  give  owner  of  land  out  of  possession  right  of  action  to  quiet 
title,  such  remedy  may  be  enforced  in  Federal  courts;  Piatt  v.  Lecocq, 
158  Fed.  724,  727,  15  L.  R.  A.  (N.S.)  558,  85  C.  C.  A.  621,  refusal  of 
common  carrier  to  receive  packages  of  specie  and  currency  from  bank 
on  day  before  trains  carrying  express  started  was  not  violation  of  anti- 
discrimination statute;  Brun  v.  Mann,  151  Fed.  149,  152,  12  L.  R.  A. 
(N.  S.)  154,  80  C.  C.  A.  513,  where  State  statute  conferred  jurisdiction 
on  District  Court  of  Statefto  decree  sale  of  real  estate  during  adminis- 
tration, Federal  court  had  like  jurisdiction  in  proper  case;  Morrill  v. 
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American  Reserve  Bond  Co.,  151  Fed.  314,  316,  where  State  statute  re- 
quired corporation  to  deposit  securities  for  protection  of  creditors,  and 
authorized  suit  to  obtain  securities  upon  insolvency  of  corporation,  citi- 
zens of  another  State  may  enforce  such  remedy  in  Federal  court;  North 
Carolina^  Mining  Co.  v.  Westf eldt,  151  Fed.  298,  299,  Federal  court  has 
jurisdiction  of  suit  in  equity  to  quiet  title  where  State  statute  authorizes 
such  equitable  action,  though  action  in  ejectment  with  parties  reversed 
is  pending  in  State  court;  Harrison  v.  Remington  Paper  Co.,  140  Fed. 
399,  3LB.A.  (N.  S.)  954,  72  C.  C.  A.  405,  under  Kan.  Civ.  Code,  §  23, 
where  there  is  voluntary  dismissal  without  prejudice  of  State  action,  new 
suit  is  maintainable  in  Federal  court ;  Frank  v.  Butler  County,  139  Fed. 
126,  71  C.  C.  A.  571,  refusing  equitable  relief  on  county  aid  bonds  where 
holder  delayed  twenty  years  and  did  not  avail  himself  of  remedies  al- 
lowed by  State  statute;  Duryea  v.  American  Woodworking  etc.  Co.,  133 
Fed.  332,  State  does  not  lose  right  to  enforce  annual  license  fee  against 
property  of  insolvent  corporation  because  at  time  of  its  assessment  prop- 
erty was  in  hands  of  Federal  receiver ;  Barber  Asphalt  etc.  Co.  v.  Morris, 
132  Fed.  949,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  Federal  jurisdiction  not 
affected  by  provision  of  city  charter  relating  to  appeals  from  allowance 
and  rejection  of  claims  against  city  and  prohibiting  payment  of  claims 
pending  appeal ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  517,  taking  juris- 
diction of  bill  by  unsecured  creditors,  Delaware  statute  authorizing  chan- 
cellor to  appoint  receivers  of  insolvent  corporations;  Sawyer  v.  White, 
122  Fed.  227,  58  C.  C.  A.  587,  sustaining  jurisdiction  of  controversy  over 
validity  of  will  between  citizens  of  different  States,  authorized  by  State 
statutes;  Postal  Tel.  etc.  Cable  Co.  v.  Southern  Ry.  Co.,  122  Fed.  160, 
following  State  procedure  condemning  land  under  power  of  eminent 
domain ;  National  Surety  Co.  v.  State  Bank,  120  Fed.  603,  604,  56  C.  C.  A. 
657,  holding  Circuit  Court  has  equitable  jurisdiction  to  enjoin  and  annul 
unconscionable  judgment ;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed. 
701,  40  C.  C.  A.  638,  majority  holding  proceeding  contesting  validity  of 
will  on  appeal  in  State  court  not  removable  to  Federal  court;  Cowley  v. 
Northern  etc.  R.  R.  Co.,  159  U.  S.  583,  40  L.  Ed.  267,  16  Sup.  Ct.  131, 
holding  that  Federal  courts  may  enforce  on  their  equity  or  admiralty 
side,  new  rights  conferred  by  State  or  territorial  statutes;  Smyth  v. 
Ames,  169  U.  S.  517,  42  L.  Ed.  838,  18  Sup.  Ct.  422,  holding  that  party 
cannot  be  deprived  of  his  right  to  invoke  the  equity  jurisdiction  of  Fed- 
eral courts  by  reason  of  his  being  allowed  to  sue  in  State  court  on  the 
same  cause  of  action;  Stackhouse  v.  Zunts,  4  Woods,  173,  15  Fed.  482, 
holding  that  Federal  courts  can  grant  as  full  relief  as  State  court  could 
have  before  removal ;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  61  Fed. 
536,  holding  right  to  sue  in  Federal  courts  is  unaffected  by  previous  under- 
standing between  the  parties  that  relief  would  be  more  effectually  ob- 
tained there;  Holt  v.  Bergevin,  60  Fed.  3,  holding  that  joinder  of  claims, 
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their  nature  separate,  cannot  give  Federal  courts  jurisdiction;  Darragh 
v.  Wetter  Mfg.  Co.,  78  Fed.  13,  14,  23  C.  C.  A.  £09,  holding  that  rights 
created  by  State  statutes  may  be  enforced  in  Federal  courts;  Harding 
v.  Guice,  80  Fed.  164,  25  C.  C.  A.  352,  holding  decisions  of  State  court, 
under  statute  allowing  one  out  of  possession  to  bring  bill  to  remove 
cloud  on  title,  are  controlling  in  the  Federal  courts;  Snow  v.  Texas  etc. 
R.  R.,  4  Woods,  399, 16  Fed.  4,  to  point  that  in  national  courts,  litigants 
hope  to  escape  local  influence ;  dissenting  opinion  in  Cates  v.  Allen,  149 
U.  S.  463,  37  L.  Ed.  810, 13  Sup.  Ct.  978,  maintaining  that  Federal  courts 
are  competent  to  administer  any  State  statute  investing  parties  with  a 
substantial  right. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Ed.  1146,  20 
Sup.  Ct.  922,  upholding  condition  allowing  suit  against  State  to  recover 
taxes  only  in  State  courts;  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed. 
450,  Federal  court  cannot  enjoin  collection  of  State  tax  on  ground  of  its 
illegality  though  such  power  is  conferred  on  State  courts;  Anthony  v. 
Burrow,  129  Fed.  789,  denying  jurisdiction  to  enjoin  State  officers  act- 
ing under  State  statute  from  issuing  certificate  of  nomination  to  con- 
gressional candidate;  Morrow  Shoe  Mfg.  Co.  v.  New  England  Shoe  Co., 
60  Fed.  342,  24  L.  R.  A.  417,  8  C.  C.  A.  652,  holding  that  equitable, 
jurisdiction  of  Federal  courts  cannot  be  enlarged  by  State  legislation. 

Goodwill  of  a  lease,  which  landlord  Is  in  habit  of  renewing;  is  property, 
and  rights  growing  out  of  it,  whether  by  contract  or  otherwise,  will  be  pro- 
tected and  enforced  by  a  court  of  equity. 

Approved  in  Jones  v.  Slauson,  33  Fed.  634,  holding  transfer  of  lease 
in  fraud  of  creditors  by  insolvent,  before  going  into  bankruptcy,  may 
be  reached  by  assignee  in  hands  of  any  subsequent  transferees  with 
knowledge,  though  they  be  holding  under  a  new  lease,  executed  after 
expiration  of  bankrupt's  term. 

Goodwill,  or  the  expectation  of  a  renewal  of  a  lease  as  subject  of 
sale.    Note,  28  Am.  Dec.  436. 

Equity  can  give  no  relief  where  condition  precedent  is  not  performed. 
Approved  in  Rannels  v.  Rowe,  145  Fed.  299,  74  C.  C.  A.  376,  deed  to 
railroad  provided  road  built  within  three  years,  and  if  not  built  in  that 
time  lands  to  revert,  was  on  condition  subsequent ;  Giddings  v.  Northwest- 
em  Mut.  Life  Ins.  Co.,  102  U.  S.  112,  26  L.  Ed.  93,  37  Am.  Rep.  320,  hold- 
ing suit  not  maintainable,  the  payment  of  the  premium  in  the  lifetime  of 
the  insured  being  a  condition  precedent  to  company's  liability;  Francis 
v.  Deming,  59  Conn.  112,  21  Atl.  1007,  holding  that  payment  of  judgment 
was  a  condition  precedent,  and  no  equitable  relief  could  be  given. 
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Distinguished  in  Gates  v.  Parmly,  93  Wis.  306,  66  N.  W.  257,  holding 
that  equity  will  relieve  against  a  penalty,  even  though  it  is  in  the  form 
of  a  condition  precedent. 

Equitable  relief  against  forfeiture  of  estate.    Note,  69  L.  R.  A.  837, 
852. 

Conditions  subsequent  will  not  be  enforced  in  an  action  at  law  unless 
there  has  been  a  re-entry,  or  something  equivalent  thereto. 

Approved  in  Wilmore  Coal  Co.  v.  Brown,  147  Fed.  938,  second  deed 
by  grantor  after  default  of  condition  in  deed  of  mineral  under  certain 
land  that  it  is  void  unless  railroad  built  within  five  years,  divests  title 
of  first  grantee  though  grantor  also  assigns  to  grantee  all  rights  under 
first  deed ;  Green  v.  Gordon,  38  App.  D.  C.  453,  requirement  in  will  that 
each  of  married  sisters  living  at  death  of  surviving  life  tenant  should 
be  paid  stipulated  sum  could  be  at  most  condition  subsequent,  discharged 
by  payment  in  advance  of  time  designated  in  will;  Hawkins  v.  Hansen, 
92  Kan.  751,  142  Pac.  283,  condition  in  will  leaving  property  to  son-in- 
law,  that  he  take  care  of  testator  and  his  wife  for  remainder  of  their 
lives,  was  condition  subsequent,  and  was  substantially  complied  with; 
Jones  v.  Jones,  223  Mo.  453,  25  L.  R.  A.  (N.  S.)  424,  123  S.  W.  38, 
condition  upon  which  estates  were  to  vest  in  sons  were  conditions  subse- 
quent, in  that  title  vested  before  they  could  be  performed,  and  if  per- 
formed estates  would  be  enlarged  into  fees,  hence  estates  vested  in  sons 
on  testator '8  death;  Ordway  v.  Farrow,  79  Vt.  203,  118  Am.  St  Rep. 
951,  64  Atl.  1120,  where  grantor  took  possession  and  prevented  grantee 
from  removing  timber  within  three  years  specified  by  lease,  equity  re- 
gards condition  to  perform  without  any  specified  time;  Ruch  v.  Rock 
Island,  97  U.  8.  696,  24  L.  Ed.  1102,  holding  that  breach  of  conditions 
subsequent  vests  in  grantor  or  his  heirs  a  right  of  action,  not  transfer- 
able, but  which  they  can  enforce  by  a  suit  for  the  land;  State  v.  Boyce, 
43  Ohio  St.  50,  52, 1  N.  E.  220,  221,  where  conditions  of  ordinance  do  not 
clearly  appear  to  be  conditions  precedent,  they  will  be  regarded  as  con- 
ditions subsequent ;  Branch  v.  Directors,  11  Ohio  C.  C.  190,  until  re-entry 
after  condition  subsequent  is  broken,  only  a  right  of  action  subsists, 
and  that  cannot  be  conveyed  to  a  stranger. 

Conditions  precedent  and  subsequent — Impossibility  of  performance. 
Note,  70  Am.  St.  Rep.  829,  881. 

Where  Texas,  by  plunging  into  war,  rendered  it  impossible  for  railroad 
to  perform  all  the  conditions  subsequent  attached  to  a  land  grant,  within 
the  specified  time,  the  court  refused  to  recognize  a  forfeiture  of  the  grant 
upon  lapse  of  the  prescribed  time,  but  allowed  a  reasonable  time  for  their 
performance. 
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Approved  in  Carey  v.  Brown,  92  U.  S.  173,  23  L.  Ed.  470,  holding 
that  a  person  cannot  avail  himself  of  a  lien,  the  discharge  of  which 
has  been  fraudulently  prevented  by  his  own  acts;  Green  v.  Dyersburg, 
2  Flipp.  499,  Fed.  Cas.  5756,  if  no  time  be  specified  for  the  performance 
of  the  condition  to  construct  the  road,  the  law  implies  a  reasonable  time ; 
Chicago  v.  Chicago  etc.  R.  R.  Co.,  105  111.  78,  holding  right  of  railroad 
not  lost,  where  city  prevented  the  completion  of  the  road  within  speci- 
fied time;  Portland  v.  Terwilliger,  16  Or.  477,  19  Pac.  97,  where  condi- 
tion subsequent  becomes  unlawful,  the  estate  is  freed  from  the  condition ; 
Burnham  v.  Burnham,  79  Wis.  567,  48  N.  W.  664,  holding  that  devisee's 
right  to  the  estate  was  not  divested  by  his  death  prior  to  the  expiration 
of  the  time  in  which  he  was  required  to  reform. 

Distinguished  in  dissenting  opinion  in  Angle  v.  Chicago  etc.  Ry.  Co., 
151  U.  S.  40,  41,  maintaining  that,  in  a  legal  sense,  nonperformance  of 
condition,  as  to  completion  of  road,  did  not  result  from  passage  of  act; 
Farmers'  Loan  &  T.  Co.  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  152,  holding 
revocation  of  grant  by  an  unconstitutional  act  did  not,  in  a  legal  sense! 
make  performance  of  condition  impossible. 

State,  becoming  party  to  contract,  Is  governed  by  same  rules  of  law  as 
an  individual  under  like  circumstances. 

Approved  in  Pitre  v.  Haas,  110  La.  178,  34  South.  367,  not  deciding 
whether  State  by  ratifying,  adopting  and  making  its  own  illegal  and 
unconstitutional  acts  of  officials  can  acquire  property  adjudicated  to 
State;  Treasurer  of  New  Orleans  v.  Chafrraix,  106  La.  255,  30  South: 
720,  holding  charter  containing  exemption  clause,  question  becomes  one 
of  legislative  intent  rather  than  legislative  power ;  State  v.  New  Orleans 
C.  etc.  R.  R.  Co.,  104  La.  693,  29  South.  316,  holding  State  estopped  to 
recover  stipulated  amount  per  annum  for  right  of  way,  railway  using 
same  twenty-three  years  without  previous  demand;  Hile  v.  Troupe,  77 
Neb.  201,  109  N.  W.  218,  lessee  of  school  lands  or  assignee  under  lease, 
delinquent  in  payments,  is  entitled  to  redeem  from  forfeiture  any  time 
before  lands  re-leased  or  sold;  dissenting  opinion  in  Wilmington  v. 
Bryan,  141  N.  C.  689,  54  S.  E.  551,  majority  holding  that  board  of  alder- 
men of  city  could  not  make  contract  for  employment  of  legal  services 
binding  for  unlimited  time  and  irrevocable  by  successors;  Gilmore  v. 
Schenck,  115  La.  400,  39  South.  45,  arguendo;  Newton  v.  Commrs.  of 
Mahoning  County,  100  U.  S.  557,  25  L.  Ed.  710,  declaring  that  there  are 
cases  in  which  a  State  may  contract  as  an  individual ;  Hall  v.  Wisconsin, 
103  U.  S.  11,  26  L.  Ed.  305,  holding  that  contract  between  a  State  and 
a  party  to  perform  certain  duties  for  a  specified  time  at  a  stipulated 
compensation  is  protected  by  the  Constitution;  Corbin  v.  Commrs.  of 
Washington  County,  1  McCrary,  527,  3  Fed.  362,  holding  that  statute 
providing  for  return,  with  interest,  of  all  money  paid  by  the  purchaser 
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at  invalid  tax  sale,  constitutes,  when  acted  upon,  a  contract;  Southern 
Ry.  Co.  v.  North  Carolina  Ry.  Co.,  81  Fed.  600,  holding  that  State  be- 
coming stockholder  places  itself  on  an  equality  with  other  stockholders; 
Roberts  v.  Columbet,  63  Cal.  24,  holding  that  location  was  valid  as  be- 
tween State  and  locator,  and  when  land  was  listed  to  State,  title  passed 
to  locator;  Winona  etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  13,  22,  12 
N.  W.  563,  568,  holding  that  exemption  from  taxation  in  charter  of 
railroad  constitutes  a  contract;  Hull  v.  State,  29  Fla.  89,  30  Am.  St. 
Rep.  99,  16  L.  R.  A.  310,  11  South.  99,  holding  statute  providing  that 
purchaser  at  tax  sale  shall  receive  a  conveyance,  unless  land  be  redeemed 
within  one  year,  constitutes,  when  acted  upon,  a  contract;  Carr  v.  State, 
127  Ind.  207,  22  Am.  St  Rep.  627,  11  L.  R.  A.  371,  26  N.  E.  779,  holding 
that  State  cannot  invalidate  contract  by  repealing  statute  authorizing 
it;  State  v.  Walker,  88  Mo.  283,  holding  that  repeal  of  act  appointing 
State  claim  agent  revokes  his  authority;  Cooke  v.  United  States,  12 
Blatchf.  59,  Fed.  Cas.  3178,  discussing  whether  the  government  is  liable 
on  its  commercial  paper  like  an  individual ;  dissenting  opinion  in  Antoni 
v.  Greenhow,  107  U.  S.  795,  27  L.  Ed.  478,  2  Sup.  Ct.  113,  majority  hold- 
ing obligation  of  contract  with  State  not  impaired  by  compelling  holder 
of  coupons,  refused  as  taxes  by  collector,  to  pay  taxes  before  he  can 
get  a  mandamus  (see  dissenting  opinion,  p.  809,  27  L.  Ed.  483,  2  Sup.  Ct. 
125). 

Distinguished  in  Smith  v.  State,  28  Okl.  252,  113  Pac.  939,  limiting 
time  and  manner  of  removing  capital  was  public  law  and  ordinance  not 
within  constitutional  provision  against  impairing  obligation  of  contracts, 
and  was  repealed  by  initiated  bill;  State  v.  Succession  of  Taylor,  33 
La.  Ann.  1272,  holding  that  defendant  in  suit  brought  by  State  cannot 
require  her  to  furnish  security  for  costs. 

Act  of  incorporation  and  land  grant  of  a  railroad  are  contracts,  within 
protection  of  Constitution. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155 
Fed.  801,  statute  providing  that  foreign  corporation  bringing  suit  in 
Federal  court  shall  ipso  fatto  forfeit  right  to  transact  business  within 
State  was  void  as  to  railroad  having  vested  rights;  Lerma  v.  Stevenson, 
40  Fed.  359,  holding  that  any  act  nullifying  a  Mexican  grant  would  im- 
pair a  contract;  Houston  etc.  Ry.  Co.  v.  Texas  etc.  Ry.  Co.,  70  Tex.  657, 
8  S.  W.  500,  holding  that  charter  by  which  land  was  granted  to  a  rail- 
road was  a  contract;  Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  662, 
40  L.  Ed.  843,  16  Sup.  Ct.  708,  discussing  doctrine  of  vested  rights. 

Distinguished  in  Coyle  v.  Smith,  28  Okl.  165,  113  Pac.  962,  holding 
convention  had  no  power  to  make  irrevocable  ordinance  preventing  re- 
moval of  capital. 

VII — 68 
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Power  of  courts  to  compel  payment  of  subscriptions,  and  levy  and 
payment  of  assessments,  at  instance  of  creditors  of  insolvent  cor- 
porations.   Note,  100  Axil  Dec.  554. 

Nonperformance  of  condition  in  grant  of  franchise — Whether  judi- 
cial act  declaring  forfeiture  is  necessary.  Note,  6  Am.  St.  Rep. 
804. 

Miscellaneous.  Cited  in  Spencer  v.  United  States,  169  Fed.  565,  95 
C.  C.  A.  60,  opinion  of  legislative  body,  manifested  by  subsequent  stat- 
ute, concerning  ambiguous  or  uncertain  law,  though  not  controlling,  is 
some  evidence  of  meaning  of  original  law ;  United  States  v.  Southern  etc. 
R.  R.  Co.,  117  Fed.  554,  to  effect  unnecessary  for  all  grantees  of  rail- 
road company  to  be  parties  in  action  determining  rights  under  grant. 

16  Wall  234-240,  21  L.  Ed.  276,  PIERCE  v.  OABgKADOH. 

West  Virginia  act  prohibiting,  in  effect,  all  suitors  who  could  not  take 
the  "test  oath"  from  petitioning  for  a  rehearing,  allowed  under  the  prior 
law,  is  ex  post  facto  because  inflicting  additional  punishment  for  past  acta. 

Approved  in  Burgess  v.  Salmon,  97  U.  S.  385,  24  L.  Ed.  1106,  holding 
that  increase  of  tax  did  not  apply  to  tobacco  stamped,  sold  and  removed. 

Distinguished  in  Dent  v.  West  Virginia,  129  U.  S.  126,  32  L.  Ed.  627, 
9  Sup.  Ct.  235,  holding  statute  requiring  a  diploma  is  not  unconstitu- 
tional, when  enforced  against  a  physician  who  had  been  practicing; 
Washington  v.  State,  75  Ala.  586,  51  Am.  Rep.  483,  holding  valid,  con- 
stitutional provision  disqualifying  convicts  from  voting;  Wooley  v.  Wat- 
kins,  2  Idaho,  566,  22  Pac.  106,  holding  valid,  statute^  requiring  the  quali- 
fications it  prescribes,  to  be  ascertained  by  oath  of  the  electors. 

Ex  post  facto  laws.    Note,  37  Am,  St  Rep.  591. 

16  Wall  240-244,  21  L  Ed.  311,  PEABODT  v.  STARK. 

In  absence  of  a  clear  conviction  on  part  of  court,  the  unvarying  in- 
terpretation of  statute  by  Internal  revenue  commissioner  was  adopted. 

Approved  in  Burdett  &  Williams  Co.  v.  United  States,  153  Fed.  73,  82 
C.  C.  A.  201,  construction  given  to  provision  of  tariff  schedule  by  Treas- 
ury Department  through  number  of  years  will  not  be  overruled  by  court 
except  for  cogent  reasons;  State  v.  Board  of  School  Commrs.,  183  Ala. 
575,  63  South.  82,  contemporaneous  construction  of  acts  of  Congress  and 
State  statutes  as  to  sixteenth  section  lands  should  be  regarded ;  Hahn  v. 
United  States,  107  U.  S.  406,  27  L.  Ed.  529,  2  Sup.  Ct.  497,  Brown 
v.  United  States,  113  U.  S.  571,  28  L.  Ed.  1080,  5  Sup.  Ct.  650,  Schell  v. 
Fauch6,  138  U.  S.  572,  34  L.  Ed.  1043,  11  Sup.  Ct.  380,  United  States  v. 
Union  etc.  Ry.  Co.,  37  Fed.  555,  Rand  v.  United  States,  38  Fed.  667.  and 
Grossett  v.  Townsend,  86  Fed.  912,  30  C.  C.  A.  457,  construing  various 
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kinds  of  statutes;  United  States  v.  Myers,  3  Hughes,  245,  Fed.  Cas. 
15,846,  arguendo;  dissenting  opinion  in  Northern  etc.  R.  Co.  v.  Barden, 
46  Fed.  623,  majority  holding  "mineral  lands,"  in  provision  excluding 
same  from  grant  to  railroad,  applied  only  to  "known"  mineral  lands. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed. 
872,  21  Sup.  Ct.  658,  holding,  in  cases  of  doubt,  practical  construction  by 
legislative  action  entitled  to  no  force. 

Distiller  is  not  liable,  under  eighty  per  cent  clause,  by  act  of  1868,  until 
a  copy  of  the  survey  in  which  the  tax  is  assessed  has  been  delivered  to  him, 
as  provided  in  section  10. 

Distinguished  in  Wright  v.  United  States,  108  U.  S.  282,  27  L.  Ed.  727, 
2  Sup.  Ct.  633,  where  party,  in  his  indorsement  of  bond,  waived  a  deliv- 
ery of  the  copy  of  the  report;  United  States  v.  Black,  11  Blatchf.  547, 
Fed.  Cos.  14,600,  holding  that  government  need  not  show  affirmatively 
that  copy  of  survey  had  been  served. 

16  Wall.  244-249,  21  L.  Ed.  326,  HUMPHREY  v.  PEGTOES. 

Grant  of  all  the  "powers,  rights  and  privileges"  granted  by  the  charter 
of  another  corporation,  carried  with  it  an  exemption  from  taxation,  con- 
tained in  a  subsequent  act  amending  the  charter. 

Approved  in  Gunter  v.  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  279,  281,  283, 
284,  285,  287,  288,  289,  290,  291,  293,  50  L.  Ed.  481,  482,  483,  484,  485, 
486,  487,  26  Sup.  Ct.  252,  determining  effect  of  principal  case  as  res 
ad  judicata;  Lehigh  Valley  R.  Co.  v.  Comar,  151  Fed.  561,  81  C.  C.  A.  39, 
cause  of  action  for  injuries  was  barred  by  one  year  statute  of  limita- 
tions in  charter  of  railroad  company,  not  repealed  by  general  statute, 
and  inuring  to  benefit  of  successor  of  railroad  under  statute  transferring 
rights,  privileges,  debts  and  liabilities  to  consolidated  defendant  com- 
pany; Lake  Drummond  etc.  Co.  v.  Commonwealth,  103  Va.  346,  49  S.  E. 
509,  sale  on  foreclosure  of  trust  deed  of  all  property  and  franchises  of 
corporation  does  not  pass  to  purchaser  tax  immunity  granted  by  State 
to  corporation  and  its  assigns;  Tennessee  v.  Whitworth,  117  U.  S.  145, 
29  L.  Ed.  835,  6  Sup.  Ct.  651,  Louisville  etc.  R.  R.  Co.  v.  Gaines,  2  Flipp. 
635,  636,  637,  3  Fed.  279,  280,  and  Tennessee  v.  Whitworth,  22  Fed.  83, 
all  following  rule ;  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  181,  40  L.  Ed. 
663,  16  Sup.  Ct.  474,  holding  statute  granting  "all  the  rights  and  privi- 
leges" previously  given  to  another  corporation  does  not  confer  an  exemp- 
tion from  taxation,  beyond  a  defined  limit,  conferred  upon  the  other 
company ;  United  States  v.  Stanford,  70  Fed.  359, 17  C.  C.  A.  143,  hold- 
ing that  terms  of  the  various  acts  of  Congress,  constituting  the  contract, 
amounted  to  a  waiver  of  the  individual  liability  of  the  stockholders ;  Win- 
ona etc.  R.  R.  Co.  v.  County  of  Deuel,  3  Dak.  20, 12  N.  W.  567,  where  mort- 
gage was  foreclosed  and  property  of  railroad  bid  in  by  the  State,  and 
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then  regranted,  held  that  right  of  immunity  from  taxation  was  not 
merged;  Atlantic  etc.  R.  R.  Co.  v.  Allen,  15  Fla.  658,  holding  statute 
providing  that  upon  sale  "all  rights1'  shall  pass  carried  an  exemption 
^  from  taxation ;  Adams  v.  Yazoo  etc.  R.  Co.,  77  Miss.  194,  24  South.  210, 
and  Wilson  v.  Gaines,  9  Baxt.  551,  both  holding  charter  granting  to 
consolidated  companies  all  "rights,  etc.,"  does  not  pass  the  exemption 
from  taxation  without  the  word  "immunity";  State 'Board  of  Assessors 
v.  Morris  etc.  R.  R  Co,  49  N.  J.  L.  200,  206,  7  Atl.  829,  832,  holding  that, 
by  force  of  the  lease  and  validating  act,  the  immunity  from  taxation 
passed.    Cited  in  7  Am.  Rep.  723,  note. 

"Distinguished  in  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  249,  51 
L.  Ed.  789,  27  Sup.  Ct.  469,  street  railway  company  incorporated  under 
laws  imposing  duty  of  paving  street  cannot  claim  benefit  of  contract 
exemption  from  paying  obligation  enjoyed  by  predecessor  in  title ;  Mem- 
phis etc.  R.  R.  Co.  v.  Gaines,  97  U.  S.  711,  24  K  Ed.  1095,  holding  grant 
to  railroad  for  the  purpose  of  making  and  using  said  road,  with  all 
powers,  etc.,  given  Company  B.,  did.  not  include  immunity  from  taxa- 
tion; Morgan  v.  Louisiana,  93  U.  S.  224,  23  L.  Ed.  862,  and  Chesapeake 
etc.  Ry.  Co.  v.  Miller,  114  U.  S.  184,  29  L.  Ed.  124,  5  Sup.  Ct.  817,  both 
holding  that  immunity  from  taxation  is  not  itself  a  franchise  of  a  rail- 
road corporation  which  passes  as  such  without  other  description;  East 
Tennessee  etc.  R.  R.  Co.  v.  County  of  Hamblen,  102  U.  S.  277,  26  L.  Ed. 
153,  holding  that  immunity  from  taxation  did  not  pass  with  judicial 
sale  of  property  and  franchises;  Tatum  v.  Town  of  Tamaroa,  9  Biss. 
477,  14  Fed.  104,  holding  grant  of  "all  rights,"  etc.,  conferred  by  incor- 
porating of  act  of  another  company  did  not  include  power  conferred 
by  an  amendment  to  said  act. 

Denied  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  436, 
54  L.  Ed.  557,  30  Sup.  Ct.  242,  State  statute  authorizing  or  direct- 
ing grant  or  transfer  of  corporation  enjoying  immunity  from  taxation 
or  regulation  should  not  be  interpreted  as  including  that  immunity  in 
transfer. 

Effect  of  dissolution  of  corporation,  whether  by  repeal  of  its  charter 
or  otherwise.    Note,  7  Am.  St.  Rep.  723. 

Legislature  has  power  to  bind  State  in  relinquishing  its  power  to  tax  a 
corporation,  and  such  a  provision  in  a  charter  constitutes  a  contract,  which 
the  State  may  not  subsequently  impair. 

Approved  in  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  328,  83  S.  W. 
613,  upholding  Ky.  Stats.  1903,  §  631,  providing  for  revocation  of  license 
of  foreign  insurance  company  removing  suit  to  Federal  court;  People 
v.  Detroit  etc.  Ry.  Co.,  157  Mich.  158, 121  N.  W.  820,  holding  State  court 
bound  by  decision  of  Federal  Supreme  court  that  company's  charter 
exempted  it  from  tax;  Nashville  etc.  Turnpike  Co.  v.  Davidson,  106 
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'  Tenn.  262,  61  S.  W.  69,  holding  provision  in  charter  of  turnpike  com- 
pany against  opening  of  any  other  road  prejudicial  to  company  valid 
and  irrevocable;  dissenting  opinion  in  Freeport  Water  Co.  v.  Free- 
port,  180  U.  S.  608,  45  L.  Ed.  692,  21  Sup.  Ct.  501,  majority  holding 
act  authorizing  municipalities  to  contract  for  water  supply  unauthoriz- 
ing  contract  not  to  regulate  rates ;  Pacific  R.  R.  Co.  v.  Maguire,  20  Wall. 
42,  43,  22  L.  Ed.  285,  286,  holding  that  the  act  created  a  contract  that, 
subject  to  the  proviso,  the  railroad  should  not  be  taxed;  Erie  Ry.  Co. 
v.  Pennsylvania,  21  Wall.  498,  22  L.  Ed.  598,  laying  of  tax  on  foreign 
corporation  at  time  it  is  permitted  to  exercise  a  part  of  its  franchise 
within  the  State  does  not  preclude  a  right  of  further  taxation;  New 
Orleans  Gas  Light  etc.  Co.  v.  Louisiana  Light  etc.  Co.,  115  U.  S.  665,  29 
L.  Ed.  522,  6  Sup.  Ct.  260,  holding  legislative  grant  of  exclusive  right 
to  furnish  gas  to  a  municipality,  upon  certain  conditions,  constitutes 
a  contract;  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf.  470,  Fed.  Cas. 
6443,  because  of  reservation  in  the  Constitution,  the  legislature  could 
repeal  the  exemption  from  taxation;  East  Tennessee  etc.  R.  Co.  v.  Pick- 
erd,  24  Fed.  615,  616,  holding#same  as  cited  case;  as  also  in  Oliver  v. 
Memphis  etc.  R.  R.,  30  Ark.  130, 131,  Winona  etc.  R.  R.  Co.  v.  County  of 
Deuel,  3  Dak.  13,  12  N.  W.  563,  Knoxville  etc.  R.  R.-tt.  Hicks,  9  Baxt. 
446,  and  I.  &  G.  N.  Ry.  Co.  v.  Anderson  County,  59  Tex.  667,  all  hold- 
ing same ;  Western  etc.  R.  R.  Co.  v.  State,  54  Ga.  431,  and  State  v.  West- 
ern etc.  R.  R.  Co.,  66  Ga.  567,  both  holding  that  railroad  was  not  liable 
to  a  tax  greater  than  one-half  of  one  per  cent  of  net  income;  State 
v.  Maine  Central  R.  R.  Co.,  66  Me.  495,  holding  that  immunity  from 
taxation  is  not  one  of  the  franchises  of  a  corporation;  Richmond  etc. 
R.  R.  Co.  v.  Board  of  Commrs.  of  Orange  County,  74  N.  C.  510,  hold- 
ing land  held  by  railroad  for  right  of  way  was  exempt  from  taxation 
until  dividend  of  a  prescribed  per  cent  should  be  reached;  Hand  v. 
Savannah  etc  R.  R.  Co.,  17  S.  C.  280,  holding  act  undertaking  to  post- 
pone first  lien  in  favor  of  a  second  issue  of  bonds,  upon  condition  that 
corporation  would  release  its  exemption  from  taxation,  to  be  unconsti- 
tutional; State  v.  Whitworth,  8  Lea,  604,  holding  that  intention  to 
exempt  must  be  clearly  expressed;  Attorney  General  v.  Railroad  Cos., 
35  Wis.  569,  holding  that  legislature  cannot  regulate  tolls  of  railroad, 
where  they  are  fixed  by  its  charter,  without  any  reservation;  Pearsall 
v.  Great  Northern  Ry.  Co.,  161  U.  S.  662,  40  L.  Ed.  844,  16  Sup.  Ct. 
709,  discussing  corporation  charters  and  vested  rights ;  dissenting  opinion 
in  State  v.  Morgan,  28  La.  Ann.  493,  majority  holding  that  State  never 
agreed  to  exempt  from  taxation  forever  the  property  of  the  corporation. 
Distinguished  in  State  v.  Vandiver,  222  Mo.  233,  121  S.  W.  52,  insur- 
ance commissioner  may  refuse  renewal  license  to  insure  company  under 
statute  prohibiting  licenses  to  insurance  companies  paying  more  than 
fifty  thousand  dollars  to  one  officer ;  People  v.  Gass,  190  N.  Y.  327, 
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123  Am.  St.  Rep.  549,  13  Ann.  Cas.  678,  83  N.  E.  65,  reserve''  power  to 
amend  charter  includes  right  to  repeal  tax  exemption;  Doyle  v.  Con- 
tinental Ins.  Co.,  94  U.  S.  540,  24  L.  Ed.  151,  holding  that  State  can  re- 
voke license  granted  to  foreign  corporation  to  do  business  there:  Grand 
Lodge  v.  New  Orleans,  166  U.  S.  146,  41  L.  Ed.  952,  17  Sup.  Ct.  524, 
holding  statute  exempting  hall  from  taxation,  so  long  as  occupied  by 
a  certain  lodge,  did  not  constitute  a  contract;  Manchester  Fire  Ins. 
Co.  v.  Herriott,  91  Fed.  719,  holding  that  State  can  impose  tax  upon 
foreign  corporation  doing  business  there,  as  a  condition  of  granting 
the  right  to  continue ;  People  v.  Commrs.  of  Taxes,  82  N.  Y.  466,  where 
the  statute  did  not  in  express  terms  exempt  the  property;  Wilming- 
ton etc.  R.  R.  v.  Alsbrook,  110  N.  C.  162,  14  S.  E.  658,  holding  that 
grant  of  exemption  from  taxation,  without  some  consideration,  may 
be  recalled  at  any  time;  Hogg  v.  Mackay,  23  Or.  340,  37  Am.  St.  Rep. 
683, 19  L.  R.  A.  79,  31  Pac.  780,  where  State  Constitution  forbade  unequal 
taxation;  Laurel  Fork  etc.  R.  R.  Co.  v.  West  Virginia  Transp.  Co.,  25 
W.  Va.  357,  holding  that  legislature  cannot  contract  away  right  to  regu- 
late rates  of  railroad.  # 

Power  of  State  legislature  to  grant  perpetual  immunity  from  taxa- 
tion.   Note,  72  Am.  Dec.  684. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Gas.  683. 

When  public  officers  are  subject  to  suit  although  they  assume  to  be 
acting  for  a  State  or  the  United  States.  Note,  108  Am.  St.  Rep. 
832,  838,  839. 

Right  to  enjoin  acts  under  unconstitutional  statute,  as  affected  by 
other  remedies.    Note,  8  L.  R.  A.  (N.  S.)  128. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Cas.  792. 

Power  of  State  legislature  to  exempt  from  taxation.  Note,  19  L. 
R.  A.  77. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  38,  46,  100. 

16  Wall.  250-258.  21  L.  Ed.  DICKINSON  V.  THE  PLANTERS'  BANK  OF 
TENNESSEE. 

Under  act  of  1866,  respecting  trial  of  facts  by  circuit  judge  without 
jury,  it  is  only  when  the  finding  is  special  that  the  review  of  Supreme  Court 
can  extend  to  determination  of  sufficiency  of  facts  found  to  support  the 
judgment.  Fact  that  Circuit  Court,  in  its  opinion,  stated  some  of  the  facta, 
does  not  help  the  matter. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  527,  59  L.  Ed.  703,  35  Sup.  Ct.  298,  under  Federal  statute,  find- 
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ings  of  fact  have  same  effect  as  verdict  of  jury,  and  this  court  does 
not  revise  them,  but  merely  determines  whether  they  support  judgment; 
De  La  Rama  v.  De  La  Rama,  201  U.  S.  310,  50  L.  Ed.  768,  26  Sup.  Ct. 
485,  finding  of  fact  stated  in  opinion  of  trial  court  is  not  finding  of  fact 
within  statute;  United  States  v.  Sioux  City  Stock  Yards  Co.,  167  Fed. 
128,  92  C.  C.  A.  578,  opinion  of  trial  judge  setting  forth  reasons  for 
his  decision  in  action  at  law  tried  without  jury  cannot  be  regarded  as 
special  finding  within  meaning  of  Revised  Statutes;  Townsend  v.  Bea- 
trice Cemetery  Assn.,  138  Fed.  383,  70  C.  C.  A.  521,  on  appeal  in  equity, 
recourse  cannot  be  had  to  opinion  of  lower  court  to  ascertain  facts 
where  there  is  no  evidence  in  record;  York  v.  Washburn,  129  Fed.  566, 
64  C.  C.  A.  132,  opinion  of  trial  judge  setting  forth  reasons  for  decision 
does  not  become  special  finding  by  being  copied  into  judgment  entry; 
Larson  v.  Union  Pac.  R.  Co.,  70  Neb.  266,  97  N.  W.  315,  appointment 
of  administrator  made  contrary  to  statute  providing  order  in  which 
persons  are  entitled  to  administrator  is  not  collaterally  attackable; 
British  Queen  Min.  Co.  v.  Baker  Silver  Min.  Co.,  139  U.  S.  222,  35  L.  Ed. 
147,  11  Sup.  Ct.  523,  there  being  no  exceptions  to  rulings  of  the  court, 
and  the  findings  of  fact  being  general,  the  record  raises  no  question 
open  to  revision ;  Saltonstall  v.  Birtwell,  150  U.  S.  419,  37  L.  Ed.  1129, 
14  Sup.  Ct.  170,  holding  that  opinion  of  court  below  could  not  be  resorted 
to  to  help  the  findings  out ;  Reed  v.  Stapp,  52  Fed.  644,  3  C.  C.  A.  244, 
holding  that  Circuit  Court  of  Appeals  cannot  examine  the  evidence  to 
ascertain « whether  it  justifies  the  finding;  Kentucky  Life  &  Ace.  Ins. 
Co.  v.  Hamilton,  63  Fed.  95,  97,  11  C.  C.  A.  42,  and  Minchen  v.  Hart, 
72  Fed.  296,  18  C.  C.  A.  570,  both  holding  opinion  stating  part  of  the 
evidence  as  supporting  the  judgment,  and  not  the  conclusions  of  the 
court  as  to  the  facts  is  not  a  special  finding;  Evans  v.  Kister,  92  Fed. 
832,  35  C.  C.  A.  28,  following  rule;  dissenting  opinion  in  Aetna  Ins. 
Co.  v.  Boon,  95  U.  S.  140,  141,  24  L.  Ed.  402,  majority  holding  that 
order  was  within  discretion  of  court,  and  by  special  finding  became  a 
part  of  the  record,  and  reviewable,  without  a  bill  of  exceptions. 

Distinguished  in  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup. 
Ct.  297,  holding,  where  trial  in  court  below  was  not  had  under  act  of 
March  3,  1865,  rulings  excepted  to  cannot  be  reviewable  in  Supreme 
Court. 

Where  no  stipulation  of  waiver  of  jury  has  been  sent  up  with  the  rec- 
ord, it  la  sufficient,  if  recited  In  judgment,  that  such  a  one  was  made  and 
filed. 

Approved  in  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup.  Ct. 
297,  holding  that  record  contained  nothing  to  show  that  there  was  any 
stipulation  in  writing  waiving  a  jury. 
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16  Wall.  258-271,  21  L.  Ed.  498,  KNICKEBBOCKEB  INSUBANGB  CO.  V. 
COM8TO0K. 

Under  bankruptcy  act  of  1867,  when  debt  or  damages  claimed  amount 
to  more  than  five  hundred  dollars,  questions,  duly  presented  in  bill  of  ex- 
ceptions, may  be  re-examined  in  Circuit  Court  by  writ  of  error,  written  ten 
days  after  entry  and  decree. 

Approved  in  Elliott  v.  Toeppner,  187  U.  S.  332,  47  L.  Ed.  202,  23  Sup. 
Ct.  135,  and  Duncan  v.  Landis,  106  Fed.  844,  845,  45  C.  C.  A,  666,  both 
reviewing  judgment  upon  writ  of  error  entered  on  verdict  of  jury  ad- 
judging person  proceeded  against  a  bankrupt;  United  States  v.  Seven 
Hundred  &  Seventy-nine  Cases  of  Molasses,  174  Fed.  327,  98  C.  C.  A. 
197,  proceeding  under  food  and  drugs  act  for  condemnation  of  adulter- 
ated or  misbranded  article,  where  jury  trial  is  demanded  and  had,  is 
reviewable  only  on  writ  of  error ;  Mutual  Reserve  Life  Ins.  Co.  v.  Heidel. 
161  Fed.  538,  88  C.  C.  A.  477,  appellate  court  cannot  re-examine  facts 
and  render  right  judgment,  but  may  grant  new  trial  for  prejudicial 
error,  and  rejection  of  evidence  was  error;  Casey  v.  Bell,  104  Tex.  339, 
137  S.  W.  919,  since  writ  of  error  to  Supreme  Court  is  not  proper  remedy 
to  review  order  of  Court  of  Civil  Appeals  refusing  to  permit  filing 
of  transcript  out  of  time,  such  order  not  being  final  judgment,  man- 
damus will  lie  to  compel  filing  of  transcript ;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  etc.  Mining  Co.,  154  Fed.  565,  83  C.  C.  A. 
431,  majority  holding  that  verdict  was  in  strict  accord  with  proof  as 
to  amount  of  employee's  embezzlement,  and  defendant  was  not  entitled 
to  reversal  for  disallowance  of  credit  contrary  to  ambiguous  instruc- 
tion, where  he  was  not  entitled  to  such  credit  under  any  theory;  Coit 
v.  Robinson,  19  Wall.  284,  22  L.  Ed.  154,  holding  that  no  appeal  lies 
from  affirmance  by  Circuit  Court  of  discharge  of  petitioner  in  bank- 
ruptcy; Stickney  v.  Wilt,  23  Wall.  160,  23  L.  Ed.  53,  holding  that  no 
appeal  lies  from  decree  of  Circuit  Court,  exercising  the  supervisory 
jurisdiction  conferred  by  bankrupt  act  of  March  2,  1867;  In  re  Cali- 
fornia Pac.  R.  R.  Co.,  3  Sawy.  255,  Fed.  Cas.  2315,  holding  that  court 
had  jurisdiction,  although  bankrupt  act  provides  no  mode  of  serving 
the  petition;  In  re  Oregon  Bulletin  Co.,  3  Sawy.  531,  532,  Fed.  Cas. 
10,560,  and  Lehman  v.  Strassberger,  2  Woods,  559,  Fed.  Cas.  8216,  botli 
holding  that  proceeding  in  bankruptcy,  if  triable  by  jury,  can  only  be 
reviewed  upon  a  writ  of  error;  Wear  v.  Mayer,  2  McCrary,  175,  6  Fed. 
659,  holding  that  cause  cannot  be  removed  from  District  to  Circuit 
Court  unless  writ  is  claimed  and  notice  given  within  ten  days. 

Process,  pleadings  and  proceedings  in  bankruptcy  must  be  regarded  as 
governed  and  controlled  by  rules  prescribed  in  trial  of  actions  at  common 
law. 
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Approved  in  In  re  Findlay,  5  Biss.  482,  Fed.  Cas.  4769,  holding  that 
answer  of  debtor  to  an  involuntary  petition  must  be  in  writing  and  veri- 
fied ;  Risser  v.  Hoyt,  53  Mich.  198,  18  N.  W.  617,  holding  act  unconsti- 
tutional which  looks  to  a  summary  disposition  of  cases. 

At  common  law  there  were  two  modes  of  re-examining  fact  tried  by 
jury:  New  trial  granted  by  trial  court  and  venire  facias  de  novo  from 
appellate  court  for  error  of  law. 

,  Approved  in  Seliner  v.  McKay,  2  Alaska,  566,  in  action  to  quiet  title, 
where  answer  shows  defendant  rightfully  in  possession  was  ousted  by 
plaintiff  and  wrongfully  kept  out,  defendant  entitled  to  jury;  Bradford 
v.  Territory,  1  Okl.  370,  34  Pac.  67,  proceeding  by  information  in  nature 
of  quo  warranto  is  suit  at  common  law  triable  by  jury ;  Capital  Traction 
Co.  v.  Hof ,  174  U.  S.  9,  43  L.  Ed.  876,  19  Sup.  Ct.  584,  following  rule ; 
Crim  v.  -Handley,  94  U.  S.  657,  24  L.  Ed.  218,  holding  that  equity  will 
not  enjoin  a  judgment  at  law,  unless  defendant  had  a  just  defense  of 
which  he  could  not  avail  himself  at  law;  Gillet  v.  Pierce,  Brown,  558, 
Fed.  Cas.  5437,  holding  that  right  in  admiralty  to  trial  by  jury  is  de- 
pendent on  statute ;  Cole  v.  Garland,  107  Fed.  761,  46  C.  C.  A.  626,  denying 
appeal  or  writ  of  error  from  decision  of  Circuit  Court  remanding  cause 
to  State  court. 

Mandamus  lies  to  direct  a  subordinate  Federal  court  to  decide  a  pend- 
ing cause,  as  where  court  dismisses  or  declines  to  hear  the  matter. 

Approved  in  McClellan  v.  Carland,  217  U.  S.  280,  54  L.  Ed.  766,  30 
Sup.  Ct.  501,  Circuit  Court  of  Appeals  should  have  issued  alternative 
writ  of  mandamus  to,  or  order  to  show  cause  why  circuit  judge  should 
not  vacate  stay  in  action  against  administrator  by  one  claiming  to  be 
heir  pending  proceedings  for  escheat  in  State  court,  Barber  Asphalt 
etc.  Co.  v.  Morris,  132  Fed.  954,  956,  67  L.  R.  A.  761,  66  C.  C.  A.  55, 
granting  mandamus  to  compel  circuit  judge  to  vacate  order  staying 
proceedings  pending  State  appeal;  Hoadley  v.  San  Francisco,  94  U.  S. 
5,  24  L.  Ed.  34,  holding,  under  statute,  that  order  of  Circuit  Court 
dismissing  or  remanding  the  cause  shall  be  reviewable  by  Supreme 
Court  on  writ  of  error  or  appeal;  Chicago  etc.  R.  R.  Co.  v.  Wiswall,  23 
Wall.  508,  23  L.  Ed.  103,  following  rule;  In  re  Pennsylvania  Co.,  137 
U.  S.  452,  34  L.  Ed.  739,  11  Sup.  Ct.  141,  holding  that  the  power  to 
afford  remedy  by  mandamus,  when  cause  removed  from  State  court 
is  improperly  remanded,  was  taken  away  by  statutes  in  1886;  Harring- 
ton v.  Holler,  111  U.  S.  796,  28  L.  Ed.  602,  4  Sup.  Ct.  697,  holding  that 
mandamus  is  the  proper  remedy,  where  territorial  court  dismisses  writ 
of  error  to  a  District  Court  because  of  failure  to  docket  cause  in  time; 
Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  369,  25  L.  Ed.  202,  holding 
that  Supreme  Court  cannot  review  the  action  of  Circuit  Court  in  the 
exercise  of  its  supervisory  jurisdiction  over  judgment  of  District  Court, 
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on  petition  for  insolvency;  State  v.  Walker,  25  Fla.  573,  6  South.  172, 
quaere,  whether  mandamus  is  the  proper  remedy  to  compel  judge 
of  Circuit  Court,  to  which  an  action  has  been  transferred,  to  'hear 
the  cause;  State  v.  Young,  Judge,  31  Fla.  598,  34  Am.  St.  Rep.  43,  19 
L.  R.  A.  638, 12  South.  674,  holding  that  mandamus  is  proper  remedy  to 
require  judge  to  hear  a  case;  State  v.  Philips,  97  Mo.  342, 10  S.  W.  859, 
holding  mandamus  will  lie  to  remedy  error  on  a  point  of  practice,  Turner 
v.  Farmers'  Loan  &  T.  Co.,  106  U.  S.  556,  27  L.  Ed.  275,  1  Sup.  Ct.  522, 
Jones  v.  Navigation  Co.,  11  Blatchf.  412,  Fed.  Cas.  7485,  and  In  re 
Dowd,  133  Fed.  751,  all  arguendo. 

Distinguished  in  Ex  parte  Hoard,  105  U.  S.  579,  26  L.  Ed.  1177,  after 
Circuit  Court  has  denied  a  motion  for  an  order  remanding  a  cause  to 
the  State  court,  it  cannot  be  compelled  to  remand  by  mandamus;  Bab- 
bitt v.  Clark,  103  U.  S.  610,  26  L.  Ed.  508,  holding,  under  act  of.  1875,  a 
writ  of  error  is  the  proper  mode  for  reviewing  order  of  Circuit 
Court  remanding  an  action  at  law  removed  from  a  State  court;  Hill 
v.  Thompson,  94  U.  S.  323,  24  L.  Ed.  194,  holding  that  Supreme  Court 
cannot  review  action  of  Circuit  Court  in  the  exercise  of  its  supervisory 
jurisdiction  over  an  adjudication  of  bankruptcy  by  the  District  Court; 
dissenting  opinion  in  Cleveland  Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  379, 
25  L.  Ed.  205,  majority  holding  that  Supreme  Court  cannot  review  the 
action  of  Circuit  Court  in  the  exercise  of  its  supervisory  jurisdiction 
over  judgment  of  District  Court,  on  petition  for  insolvency. 

When   mandamus   is   the   proper  remedy   against   public   officers. 
Note,  98  Am.  St.  Rep.  891. 

16  Wall.  271-277,  21  L.  Ed.  313,  CARPENTER  V.  LONGAN. 

Where  negotiable  note,  secured  by  mortgage,  Is  transferred  to  bona  fide 
holder,  for  value,  before  maturity,  and  he  files  bill  to  foreclose  the  mort- 
gage, no  other  or  further  defenses  are  allowed  as  against  the  mortgage 
than  would  be  allowed  in  an  action  upon  the  note. 

Approved 'in  National  Live  Stock  Bank  v.  First  Nat.  Bank,  203  U.  S. 
306,  51  L.  Ed.  196,  27  Sup.  Ct.  79,  indorsement  and.  delivery  of  note 
before  maturity  secured  by  chattel  mortgage  transfers  not  only  note 
but  mortgage,  and  such  mortgage  remains  lien  though  original  payee 
after  transfer  and  without  authority  released  same;  Peninsula  Bank 
v.  Wolcott,  232  Fed.  70,  71,  bona  fide  holder  of  notes  secured  by  deed 
of  trust  takes  deed  free  from  defenses  that  might  have  been  urged 
against  original  mortgagee;  Edwards  v.  Bay  State  Gas.  Co.,  184  Fed. 
982,  983,  assignment  of  decree  by  receiver  to  gas  company  entitled 
latter  to  collateral  security  for  payment  of  decree;  Gilchrist  Transp. 
Co.  v.  Phenix  Ins.  Co.,  170  Fed.  284,  95  C.  C.  A.  475,  corporation  may 
pledge  bonds  secured  by  mortgage  as  security  for  another  obligation, 
and  delivery  of  bonds  renders  mortgage  present  encumbrance, 'continuing 
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until  debt  is  paid;  Swift  v.  Bank  of  Washington,  114  Fed.  644,  52 
C.  C.  A.  339,  holding  payment  of  debt  to  original  mortgagee  ineffective 
as  against  assignee  of  notes  secured  by  chattel  mortgages;  Hamilton 
v.  Fowler,  99  Fed.  24,  40  C.  C.  A.  47,  holding  bona  fide  holder  of  nego- 
tiable note,  transferred  to  secure  existing  debt,  unaffected  by  equities 
between  prior  parties;  Rowe  v.  Mulvane,  25  Colo.  App.  506,  139  Pac. 
1042,  suit  to  foreclose  mortgage  is  barred  by  statute  of  limitations  when 
action  on  note  is  barred;  Cowing  v.  Cloud,  16  Colo.  App.  331,  65  Pac. 
419,  holding  maker  liable  to  purchaser  of  note  before  maturity,  paying 
to  original  payee;  Scott  v.  Taylor,  63  Fla.  619,  58  South.  32,  payment 
of  negotiable  note  secured  by  mortgage  to  original  mortgagee  not  in 
possession  of  note  or  mortgage  was  not  binding  upon  assignee  not  au- 
thorizing such  payment;  Taylor  v.  American  Nat.  Bank,  63  Fla.  649, 
Ann.  Cas.  1914A,  309,  57  South.  684,  note  was  not  made  non-negotiable 
by  provision  in  mortgage  securing  it,  that,  upon  default  in  payment  of 
interest,  note  should  become  due  and  payable;  Clark  v.  Whitaker,  117 
La.  306,  41  South.  582,  note,  executed  in  part  payment  for  land  and 
secured  by  mortgage,  transferred  as  collateral  security,  transfers  mort- 
gage free  from  secret  equities  between  original  pa  ties;  Banes  v.  Board- 
man,  149  Mass.  114,  3LR.A.  783,  21  N.  E.  309,  declaring  that  doctrine 
that  assignment  of  debt  carries  an  equitable  right  to  an  assignment  of 
the  mortgage  has  never  prevailed  in  Massachusetts ;  Lipscomb  v.  Talbott, 
243  Mo.  31,  32,  147  S.  W.  806,  absolute  conveyance  of  land  for  purpose 
of  securing  indebtedness  was  held  to  be  mortgage,  and  transferee  of  note 
was  entitled  to  foreclose;  Beavers  v.  Farmers'  etc.  Bank,  177  Mo.  App. 
107,  163  S.  W.  531,  while  chattel  mortgage  securing  note  passes  to 
transferee  of  note  free  from  equities  between  original  parties,  trans- 
feree is  charged  with  notice  of  warranty  in  mortgage;  Southern  Comm. 
etc.  Bank  v.  Slattery's  Admr.,  166  Mo.  637,  66  S.  W.  1070,  holding  holder 
of  previously  negotiated  notes  entitled  to  benefit  of  security  as  against 
holder  of  subsequently  recorded  mortgage;  First  Nat.  Bank  v.  Flath,  10 
N.  D.  286,  86  N.  W.  869,  holding  under  State  law  mortgage  secured  by 
negotiable  note  shares  same  immunities  from  defenses  as  original  par- 
ties to  note;  First  Nat.  Bank  v.  Brotherton,  78  Ohio  St.  171,  84  N.  E. 
796,  transfer  to  bona  fide  indorsee  of  note  with  mortgage  on  real  estate 
transfers  lien  upon  real  estate  free  from  latent  equities  in  favor 
of  persons  strangers  to  title;  Page  v.  Ford,  65  Or.  465,  Ann. 
Gas.  1915A,  1048,  45  L.  R.  A.  (N.  S.)  247,  131  Pat.  1019,  note 
secured  by  mortgage  is  not  rendered  non-negotiable  because  of 
provision  in  mortgage  that  mortgagor  shall  pay  interest  assessed 
against  note  and  mortgage;  Farmers'  Nat.  Bank  v.  McCall,  25 
Okl.  605,  26  L.  R.  A.  (N.  S.)  217,  106  Pac.  867,  holder  of  negotiable 
note  as  collateral  security  for  pre-existing  indebtedness  and  extension 
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thereon  retains  same  unaffected  by  equities  between  original  parties,  and 
mortgage  securing  same  is  also  unaffected  by  such  equities;  Talbert 
v.  Talbert,  97  S.  C.  145,  81  S.  E.  647,  transfer  of  negotiable  mortgage 
note  before  maturity  carries  with  it  same  protection  mortgage  was  en- 
titled to;  Douglass  v.  Blount,  22  Tex.  Civ.  496,  56  S.  W.  528,  holding 
where  vendor  takes  notes,  secured  by  mortgage,  assigns  one,  assignee 
entitled  to  priority  as  against  other  notes;  Kenicott  v.  Supervisors  of 
Wayne  County,  16  Wall.  469,  21  L.  Ed.  321,  and  Sawyer  v.  Prickett, 
19  Wall.  166,  22  L.  Ed.  109,  both  following  rule;  New  Orleans  Canal 
&  Banking  Co.  \.  Montgomery,  95  U.  S.  18,  24  L.  Ed.  347,  holding  that 
trustee  named  in  deed  is,  like  a  mortgagee,  a  purchaser . for  value; 
Chicago  Ry.  etc.  Co.  v.  Merchants'  Bank,  136  U.  S.  283,  34  L.  Ed.  353, 
10  Sup.  Ct.  1003,  holding  that  negotiability  of  note  was  not  affected 
by  the'  fact  that  title  to  the  cars  for  which  it  was  given  remained  in 
the  vendor  until  notes  were  paid ;  Hayden  v.  Drury,  9  Biss.  518,  3  Fed. 
788,  14  Fed.  75,  holding  that  parties  to  mortgage  cannot  set  up  mistake 
as  against  the  purchaser  of  the  note;  Beals  v.  Neddo,  1  McCrary,  209, 
2  Fed.  44,  holding  that  bona  fide  assignee  of  negotiable  note  and  mort- 
gage takes  them  both  free  of  equities;  as  also  in  Myers  v.  Hazzard,  4 
McCrary,  98,  100,  107,  50  Fed.  158,  159,  163,  Converse  ▼.  Michigan 
Dairy  Co.,  45  Fed.  21,  Gabbert  v.  Schwartz,  69  Ind.  452,  Preston  v.  Case, 
42  Iowa,  551,  Logan  v.  Smith,  62  Mo.  459,  Hagerman  v.  Sutton,  91  Mo. 
532,  4  S.  W.  78,  Merchants'  Nat.  Bank  v.  Abernathy,  32  Mo.  App.  222, 
Webb  v.  Hoselton,  4  Neb.  318,  19  Am.  Rep.  640,  Moses  v.  Comstock,  4 
Neb.  520,  Paige  v.  Chapman,  58  N.  H.  334,  Bamberger  v.  Geiser,  24  Or. 
207,  33  Pac.  610,  Bailey  v.  Seymour,  42  S.  C.  325,  20  S.  E.  63,  Graham 
v.  Blinn,  3  Wyo.  751,  30  Pac.  447,  and  Frost  v.  Fisher,  13  Colo.  App. 
322,  58  Pac.  876,  all  holding  same ;  Porter  v.  King,  1  Fed.  760,  holding 
that  assignee  of  mortgage  takes  it  free  from  secret  equities  of  third 
persons;  Windle  v.  Bonebrake,  23  Fed.  166,  purchaser  of  land,  where 
there  was  a  fraudulent  satisfaction  of  record,  takes  subject  to  the  mort- 
gage, the  bond  being  negotiable ;  Swett  v.  Stark,  31  Fed.  859,  860,  follow- 
ing rule;  City  Bank  of  Hartford  v.  Press  Co.,  56  Fed.  261,  and  Press 
Co.  v.  City  Bank  of  Hartford,  58  Fed.  322,  7  C.  C.  A.  248,  both  holding 
defense  that  payee  was  a  foreign  corporation  which  had  failed  to  comply 
with  conditions  prescribed  by  statute,  to  entitle  it  to  do  business  in  that 
State,  is  not  available  against  a  bona  fide  purchaser;  Thomson-Houston 
Electric  Co.  v.  Capitol  Electric  Co.,  56  Fed.  854,  and  Thomson-Houston 
Electric  Co.  v.  Capitol  Electric  Co.,  65  Fed.  346,  12  C.  C.  A. 
643,  both  holding  that  collateral  securities  are  subject  to  same  de- 
fenses as  note;  Louisville  Trust  Co.  v.  Louisville  etc.  R.  Co., 
75  Fed.  458,  22  C.  C.  A.  378,  holding  guaranty  indorsed  on  negotiable 
bond,    payable    to    bearer,    is    negotiable;    Wildsmith.    v.    Tracy,    80 
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Ala.  263,  holding  assignment  of  note,  secured  by  mortgage,  carries 
with  it  the  mortgage  security;  Pullen  v.  Ward,  60  Ark.  92,  28 
S.  W.  1075,  and  Nashville  Trust  Co.  v.  Smythe,  94  Tenn.  520,  45  Am. 
St.  Rep.  752,  27LB.A.  666,  29  S.  W.  905,  both  holding  vendor's  lien, 
reserved  as  security,  passes  with  transfer  of  notes,  freed  from  equities ; 
Reeves  v.  Hayes,  95  Ind.  525,  after  assigning  debt,  mortgagee  cannot 
enter  satisfaction  of  the  mortgage;  Farmers'  Nat.  Bank  v.  Fletcher,  44 
Iowa,  256,  holding  that  bona  fide  assignee  of  mortgage,  for  value,  does 
not  take  it  subject  to  all  the  infirmities  which  attached  to  it  in  hands 
of  mortgagee ;  Lewis  v.  Kirk,  28  Kan.  501,  42  Am.  Rep.  175,  when  mort- 
gage is  unrecorded,  its  transfer  will  not  prevent  a  third  person  from 
purchasing  the  property  clear  of  the  mortgage;  Schepp  v.  Smith,  35 
La.  Ann.  6,  7,  holding  bona  fide  purchaser  of  note,  without  knowledge 
of  its  assumption  by  third  person,  is  entitled  to  demand  surrender  of 
property  mortgaged;  Bank  v.  Flathers,  45  La.  Ann.  79,  40  Am.  St.  Rep. 
218,  12  South.  244,  holding  that  mortgagor  cannot  destroy  value  of 
mortgage  by  pleading  secret  equities  between  the  original  parties,  created 
by  his  own  fault;  Commonwealth  v.  Globe  Ins.  Co.,  168  Mass.  81,  46 
N.  E.  411,  holding  that  purchasers  of  new  notes  were  entitled  to  have 
new  mortgages  assigned,  though  they  covered  same  land  as  prior  un- 
recorded mortgage;  Blumenthal  v.  Jassoy,  29  Minn.  178,  12  N.  W.  518, 
holding  that  instrument,  in  form  of  negotiable  note,  secured  by  con- 
temporaneous collateral  mortgage,  is  negotiable;  Mayes  v.  Robinson,  93 
Mo.  123,  5  S.  W.  613,  holding  that  deed  of  trust  given  to  secure  a  note, 
partakes  of  its  negotiability;  Cheney  v.  Cooper,  14  Neb.  417,  16  N.  W. 
471,  holding  that  negotiable  note,  secured  by  mortgage,  transferred  be- 
fore maturity,  without  notice,  and  for  value,  to  a  bona  fide  purchaser, 
is  not  subject  to  defense  of  usury;  Woodruff  v.  Institute  for  Savings, 
34  N.  J.  Eq.  179,  under  statute  in  suit  by  assignee  of  mortgage,  all  just 
setoffs  and  defenses  will  be  allowed  as  if  assignor  sued;  Patterson 
v.  Rabb,  38  S.  C.  152,  19  L.  R.  A.  836,  17  S.  E.  467,  holding  that  bona 
fide  assignee  of  bond  and  mortgage,  without  notice  of  claim  of  third 
person,  of  which  claim  mortgagee  and  assignor  had  notice,  cannot  set 
up  mortgage  to  defeat  such  claim;  Black  v.  Reno,  59  Fed.  919,  taking 
notes  as  collateral  security  for  money  loaned  at  the  time  will  constitute 
the  lender  a  holder  for  value  of  such  notes ;  Spence  v.  Mobile  &  M.  Ry. 
Co.,  79  Ala.  587,  arguendo;  dissenting  opinion  in  The  W.  B.  Cole,  59 
Fed.  190,  8  C.  C.  A.  78,  majority  holding  assignee  of  mortgage,  given 
to  secure  a  negotiable  note,  chargeable  with  notice  of  a  prior  recorded 
mortgage;  dissenting  opinion  in  Olsen  v.  Northwestern  Guaranty  Loan 
Co.,  65  Minn.  479,  68  N.  W.  102,  majority  holding  payment  to  original 
mortgagee,  without  notice  of  assignment,  will  extinguish  mortgage; 
dissenting  opinion  in  Bartlett  v.  Eddy,  49  Mo.  App.  50,  majority  holding 
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that  payment  of  note  will  not  discharge  lien  of  mortgage  on  lands  in 
the  hands  of  a  third  party. 

Distinguished  in  Orman  v.  North  Alabama  Assets  Co.,  204  Fed.  293, 
^  assignment  of  mortgage  to  attorney  for  paymentrof  fees  without  transfer 
of  judgment  debt  which  mortgage  secured  was  presumed  to  carry  debt 
without  written  transfer,  and  was  valid;  Patapsco  Guano  Co.  v.  Morri- 
son, 2  Woods,  404,  405,  Fed.  Cas.  10,792,  holding  that  a' trustee,  unless 
expressly  authorized,  cannot  issue  negotiable  paper  executed  in  his  trust 
character,  so  as  to  bind  the  trust  estate;  The  W.  B.  Cole,  59  Fed.  187, 
8  C.  C.  A.  78,  holding  assignee  of  mortgage,  given  to  secure  a  negotiable 
note,  chargeable  with  notice  of  a  prior  recorded  mortgage;  Berry 
v.  Berry,  57  Kan.  693,  57  Am.  St.  Rep.  352,  47.  Pac.  838,  holding  wife's 
duress  is  available  as  a  defense  against  mortgage  security  for  a  nego- 
tiable note ;  Watson  v.  Wyman,  161  Mass.  99,  36  N.  E.  692,  where  mort- 
gagor, before  maturity,  paid  mortgage  by  giving  a  second  mortgage, 
holding  bona  fide  assignee  of  first  mortgage  could  enforce  it;  Doll 
v.  Hollenbeck,  19  Neb.  643,  28  N.  W.  288,  holding  that  defense  of  usury 
is  available  against  assignee  of  usurious  note,  and  mortgage,  transferred 
by  written  assignment  on  mortgage  only,  for  value,  before  maturity, 
and  without  notice;  Dearman  v.  Trimmier,  26  S.  C.  513,  2  S.  E.  505, 
where  note  is  barred  by  statute  of  limitations  and  only  mortgage  re- 
mains, the  holder  is  no  longer  protected  as  assignee  of  the  note. 

Disapproved  in  Hostetter  v.  Alexander,  22  Minn.  561,  holding  that 
privileged  character  of  a  negotiable  note  does  not  extend  to  mortgage 
securing  it;  Dodd  v.  Lee,  57  Mo.  App.  172,  holding  that  bona  fide  pur- 
chaser of  negotiable  note,  secured  by  mortgage,  will  take  subject  to  a 
statutory  notice  of  lis  pendens,  filed  prior  to  his  purchase;  Trustees  of 
Union  College  v.  Wheeler,  61  N.  Y.  107,  where  this  rule  is  not  established. 

Negotiable  instruments.    Note,  11  Am.  St.  Rep.  323. 

Effect  upon  lien  of  mortgage  securing  negotiable  instruments  as- 
signed before  maturity,  of  payment  to  payee,  without  acknowledg- 
ment of  assignment.    Note,  29  L.  R.  A.  (N.  S.)  577. 

Assignment  of  negotiable  note,  not  yet  due,  raises  presumption  of  want 
of  notice  of  equities. 

Approved  in  J.  L.  Smathers  &  Co.  v.  Topaway  Hotel  Co.,  162  N.  C. 
352,  78  S.  E.  227,  persons  taking  promissory  note  for  antecedent  debt 
or  collateral  security  for  debt,  before  maturity  without  notice  of  fraud, 
are  purchasers  for  value;  Press  Co.  v.  City  Bank  of  Hartford,  58  Fed. 
323,  7  C.  C.  A.  248,  holding  that  purchaser  of  negotiable  paper,  for 
value,  before  maturity,  need  not  aver  ignorance  of  any  illegality  affect- 
ing it ;  Oilman  v.  New  Orleans  etc.  R.  R.  Co.,  72  Ala.  584,  the  presump- 
tion is  that  purchaser  for  value  had  no  notice  of  any  illegality;  Trader 
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v.  Chidester,  41  Ark.  248,  holding  that  innocent  purchaser  of  negotiable 
note  is  subject  to  no  defense,  except  want  of  power  in  maker  and  ille- 
gality of  consideration;  Maitland  v.  Citizens'  Nat.  Bank  of  Baltimore, 
40  Md.  568,  17  Am.  Rep.  631,  holding  maker  of  note  must  prove  in- 
dorsee's knowledge  of  payee's  want  of  authority. 

Debt  is  principal  thing,  and  mortgage  accessory. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  546, 
67  C.  C.  A.  662,  mortgage  securing  negotiable  note  passes  free  from 
equities  between  original  parties  to  bona  fide  indorsee  of  note;  O'Rourke 
v.  Wahl,  109  Fed.  277,  48  C.  C.  A.  360,  holding  notes  secured  by  mort- 
gage fraudulently  negotiated  valid  in  hands  of  bona  fide  purchaser; 
McGovney  v.  McGivillim,  16  Colo.  App.  289,  65  Pac.  348,  holding  where 
action  on  note  barred,  foreclosure  of  mortgage  securing  note  also  barred ; 
Steams-Roger  Mfg.  Co.  v.  Aztec  Gold  Min.  &  Mill.  Co.,  14  N.  M.  331, 
93  Pac.  713,  prior  mortgagee  of  recorded  mortgage  need  not  post  notice 
required  by  mechanic's  lien  law  in  order  to  maintain  priority  of  his  lien 
over  mechanic's  lien;  First  Nat.  Bank  v.  National  Live  Stock  etc.  Bank, 
13  Okl.  723,  76  Pac.  131,  assignee  before  maturity  of  note  secured  by 
chattel  mortgage,  though  assignment  of  mortgage  not  made,  is  protected 
against  subsequent  purchasers  in  good  faith;  The  D.  B.  Steelman,  5 
Hughes,  212,  48  Fed.  581,  holding  mortgage  taken  by  materialman  did 
not  waive  his  lien;  New  York  Security  etc.  Co.  v.  Lombard  Inv.  Co.,  65 
Fed.  274,  following  law  of  Missouri,  that  note  maturing  first  is  entitled 
to  priority  in  security,  though  not  resorted  to  until  all  the  notes  are 
due;  Burhans  v.  Hutcheson,  25  Kan.  630,  87  Am.  Rep.  1276,  holding  that 
payment  by  mortgagor  of  note  and  mortgage,  without  notice  of  their 
transfer,  is  no  discharge;  Magie  v.  Reynolds,  51  N.  J.  Eq.  117,  26  Atl. 
154,  holding  that  assignee  of  mortgage  takes  subject  to  all  defenses 
which  mortgagor  has  to  the  debt;  Jenkins  v.  Wilkinson,  113  N.  C.  536, 
18  S.  E.  697,  Stimpson  v.  Bishop,  82  Va.  200,  and  Graham  v.  Blinn,  3 
Wyo.  750,  30  Pac.  447,  all  holding  that  transfer  of  note  carries  with  it 
the  security;  Tidioute  Sav.  Bank  v.  Libbey,  101  Wis.  196,  70  Am.  St.  Rep. 
908,  77  N.  W.  183,  holding  that  purchaser  of  note,  secured  by  a  general 
guaranty,  is  entitled  to  the  benefit  of  such  guaranty,  though  he  buys  in 
ignorance  of  it. 

Distinguished  in  Pickett  v.  Jones,  63  Mo.  198,  holding  that  transfer 
of  mortgage,  where  mortgagee  has  possession,  or  where  condition  has 
been  broken,  would  carry  his  right  of  possession. 

Effect  of  invalidity  of  note  on  mortgage  security.    Note,  17  Am. 
Rep.  92. 
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Assignee  of  a  chose  in  action  stands  in  the  place  of  the  assignor,  sub- 
ject to  all  the  equities  between  the  parties. 
Approved  in  Tunno  v.  Robert,  16  Fla.  749,  following  rule. 

Rights  and  equities  of  assignee  of  mortgage.    Note,  18  E.  R.  0.  256, 
257,  258,  259. 

16  Wall.  277-310,  21  L.  Ed.  280,  BUCHANAN  ▼.  SMITH. 

When  managers  of  corporation  knew  its  Insolvency,  and  knew  that  cer- 
tain creditors  desired  to  secure  a  preference  over  others,  a  judgment  suf- 
fered by  them,  without  invoking  protection  of  bankrupt  act,  is  invalid;  the 
main  purpose  of  the  bankrupt  act  Is  equal  distribution  of  the  property. 

Approved  in  Harbaugh  v.  Costello,  184  111.  116,'  75  Am.  St.  Rep.  150, 
56  N.  E.  365,  holding  Illinois  voluntary  assignment  act  operating  upon 
same  subject  matter  and  for  same  purposes  superseded  by  national  bank- 
ruptcy act;  Reed  v.  Mclntyre,  98  U.  S.  512,  25  L.  Ed.  173,  holding  party 
recovering  judgment  after  an  assignment  to  creditors  had  been  made 
acquired  no  priority  by  the  levy;  Boese  v.  King,  108  U.  S.  386,  27  L.  Ed. 
763,  2  Sup.  Ct.  770,  holding  that  receiver  was  not  entitled  by  reason  of 
conflict  between  local  statute  and  bankrupt  act  to  possession  of  the 
assigned  property;  Warren  v.  Tenth  Nat.  Bank,  10  Blatchf.  500,  Fed. 
Cas.  17,202,  and  Anderson  v.  Strassburger,  6  Ben.  373,  Fed.  Cas.  364, 
both  holding  same  as  cited  case;  Sonneborn  v.  Stewart,  2  Woods,  605, 
Fed.  Cas.  13,176,  where  party  reposes  on  decision  of  Supreme  Court, 
declaring  a  certain  act  to  be  an  act  of  bankruptcy,  he  is  protected  from 
charge  of  malice  in  instituting  proceedings  of  insolvency;  In  re  Jacobs, 
18  N.  B.  R.  48,  13  Fed.  Cas.  273,  refusing  to  confirm  a  composition  of 
creditors  where  some  creditors  had  been  fraudulently  preferred ;  Balfour 
v.  Wheeler,  15  Fed.  232,  and  Balfour  v.  Wheeler,  18  Fed.  896,  897,  both 
holding  that  seizure  and  sale  were  "suffered  by  the  bankrupt,"  and  were 
void ;  Riley  v.  Carter,  76  Md.  607,  35  Am.  St  Rep.  456,  19  L.  R.  A.  498, 
25  Atl.  672,  holding,  under  State  statute,  that  creditors  can  file  petition 
to  have  debtor  declared  insolvent,  and  the  appointment  of  conventional 
trustee  set  aside,  and  a  permanent  one  appointed;  Cook  v.  Rogers,  31 
Mich.  395,  399,  holding  that  assignment  for  benefit  of  creditors  does  not 
give  creditors  right  to  garnishee  assignee ;  Harmanson  v.  Bain,  1  Hughes, 
201,  Fed.  Cas.  6072,  to  show  that  suit,  upon  thirty-fifth  section  of  Bank- 
rupt Act,  was  by  bill,  and  all  persons  connected  with  the  transaction  were 
necessary  parties ;  State  v.  Superior  Court,  20  Wash.  551,  "45  L.  R.  A. 
184,  56  Pac.  37,  and  In  re  Curtis,  91  Fed.  740,  both  arguendo;  dissenting 
opinion  in  Eyster  v.  Gaff,  2  Colo.  240,  majority  holding  that  bankruptcy 
of  mortgagor  is  no  bar  to  ejectment  by  mortgagee  against  person  not 
connected  with  assignee  in  bankruptcy. 
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Distinguished  in  Michaels  v.  Post,  21  Wall.  427,  22  L.  Ed.  526,  holding 
that  decree  in  bankruptcy  is  not  liable  to  collateral  impeachment,  except 
to  show  that  judgment  was  designed  to  avoid  the  equal  distribution  of 
debtor's  assets;  Wilson  v.  City  Bank  of  St.  Paul,  17  Wall.  487,  21  L.  Ed. 
728,  Britton  v.  Payen,  7  Ben.  224,  228,  229,  230,  Fed.  Cas.  1906,  and 
Blabon  v.  Hunt,  3  Fed.  Cas.  494,  all  holding  that  something  more  than 
passive  nonresistance  of  debtor  is  necessary;  Piatt  v.  Stewart,  13 
Blatchf.  493,  Fed.  Cas.  11,220,  upholding  liens  by  execution,  as  against 
assignee  in  bankruptcy,  where  judgments  were  for  just  debts,  and  were 
opposed  by  debtor;  Alderdice  v.  State  Bank,  1  Hughes,  52,  56,  Fed. 
Cas.  154,  where  especial  facts,  out  of  which  the  deed  arose,  left  no  doubt 
as  to  the  intent;  Partridge  v.  Dearborn,  2  Low.  287,  Fed.  Cas.  10,785, 
holding  lien  of  creditor  obtaining  judgment  on  debt  not  due  is  invalid 
against  assignee  in  bankruptcy. 

Remedies  of  creditors  of  insolvent  corporation.    Note,  40  Am.  Dec. 
249. 

Exclusiveness  of  jurisdiction  by  appointment  of  receiver.    Note, 
20  L.  B.  A.  391. 

Relation  of  bankrupt  law  to  insolvent  proceedings  under  State  laws. 
Note,  45  L.  R.  A.  192,  193. 

Creditor  may  be  said  to  nave  reasonable  cause  to  believe  his  debtor  'In- 
solvent," In  the  sense  of  bankrupt  act,  when  such  a  state  of  facts  is  brought 
to  his  notice  respecting  debtor's  pecuniary  condition,  as  would  lead  a  pru- 
dent business  man  to  conclusion  that  debtor  is  unable  to  meet  his  obliga- 
tions as  they  mature,  in  ordinary  course  of  business. 

Approved  in  Central  Electric  Co.  v.  Socorro  Electric  Co.,  209  Fed. 
540,  126  C.  C.  A.  356,  electric  company  unable  to  meet  obligations  for 
lack  of  funds  and  obtaining  settlements  with  most  of  creditors  for 
seventy-five  cents  on  dollar  was  insolvent,  and  trust  deed  given  at  that 
time  was  void  as  to  creditor  refusing  to  compromise  claim;  Cincinnati 
Equipment  Co.  v.  Degman,  184  Fed.  840,  107  C.  C.  A.  158,  inability 
of  corporation  to  pay  current  obligations  in  ordinary  course  of  business 
constitutes  insolvency  authorizing  appointment  of  receiver;  American 
Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  542,  allegation  in  bill  that 
corporation  cannot  pay  current  obligations  as  they  mature,  and  is  unable 
in  ordinary  course  of  business  to  pay  liabilities,  is  proper  and  sufficient 
allegation  of  insolvency ;  In  re  McMurtrey, .  142  Fed.  856,  transfer  by 
insolvent  firm  of  all  its  property  to  certain  creditors  on  their  demand 
and  threats  to  sue  which  property  was  accepted  in  full  payment  of 
claims  largely  exceeding  its  value,  is  voidable  preference;  In  re  Moody, 
134  Fed.  633,  where  bankrupt  within  four  months  of  bankruptcy  sold 
stock  of  goods  to  firm  in  exchange  for  farm  taken  in  wife's  name,  and 
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firm  also  paid  his  debt  to  "bank  of  which  members  were  stockholders  and 
officers,  firm  was  bona  fide  purchaser;  Crandall  v.  Coats,  133  Fed.  969, 
holding  preferred  creditors  of  bankrupt  charged  with  notice  of  insol- 
vency at  time  of  conveyance;  In  re  Eggert,  102  Fed.  740,  43  C.  C,  A.  1, 
(affirming  98  Fed.  844),  holding  mere  knowledge  that  debtor  behind  in 
payments  insufficient  to  charge  creditor  with  notice  of  insolvency; 
Capital  Nat.  Bank  v.  Wilkerson,  36  Ind.  App.  474,  75  N.  E.  839,  holding 
preferred  creditor  had  reasonable  cause  to  believe  at  time  payments 
made  that  preference  was  obtained;  Atherton  v.  Emerson,  199  Mass. 
211,  85  N.  E.  532,  president  of  corporation  is.  presumed  to  know  actual 
financial  condition,  and  assignment  of  choses  in  action  to  secure  past 
debts  within  four  months  of  bankruptcy  was  invalid  preference ;  Wilson 
v.  Taylor,  154  N.  C.  218,  70  S.  E.  289,  trustee  in  bankruptcy  could  re- 
cover payment  made  to  defendant  with  knowledge  that  she  was  pre- 
ferred creditor,  although  without  fraudulent  intent;  Sirine  v.  Stover 
etc.  Co.,  64  S.  C.  459,  42  S.  E.  432,  holding  preference  not  established, 
person  receiving  not  shown  to  have  had  reasonable  cause  to  believe  trans- 
fer a  preference ;  Dutcher  v.  Wright,  94  U.  S.  557,  24  L.  Ed.  131,  in  com- 
puting the  four  months  before  filing  petition  in  bankruptcy,  within  which 
assignment  of  property  by  insolvent  debtor  to  give  preference  to  a  credi- 
tor, is  void,  the  day  of  filing  must  be  excluded;  Mechanics'  Nat.  Bank 
v.  Cook,  95  U.  S.  346,  24  L.  Ed.  414,  holding  creditor  liable  to  assignee 
for  the  securities  transferred  to  him;  Stewart  v.  Sonneborn,  98  U.  S. 
195,  25  L.  Ed.  120,  where  party,  in  instituting  bankruptcy  proceedings, 
acted  under  advice  of  counsel,  was  not  liable  for  malicious  proseution; 
In  re  Montgomery,  12  N.  B.  R.  321,  17  Fed.  Cas.  626,  in  opinion  of 
register,  deciding  that  mortgage  was  in  fraud  of  bankrupt  law  (the  de- 
cision was  not  confirmed  on  this  point) ;  In  re  Shoenberger,  21  Fed.  Cas. 
1335,  holding  securities  received  with  knowledge  that  debtor  could  not 
pay  debts,  are  in  contravention  of  bankrupt  law;  Singer  v.  Sloan,  11 
N.  B.  R.  434,  22  Fed.  Cas.  203,  holding  that  amendments  of  1874  were 
intended  to  affect  only  such  transactions  as  are  evidently  mala  fide; 
Swan  v.  Robinson,  5  Fed.  294,  under  bankrupt  law  of  1867,  it  is  only 
necessary  to  establish  that  creditor  accepting  a  preference  had  "reason- 
able cause  to  believe"  the  debtor  insolvent;  Lindsey  v.  Flebbe,  5  Colo. 
App.  222,  38  Pac.  399,  holding  that  person  suspends  payment  when  he 
is  unable  and  fails  to  pay  his  debts  in  the  ordinary  course  of  business ; 
Stanley  v.  Sutherland,  54- Ind.  350,  holding  that  violation  of  national 
bankrupt  law,  in  making  a  sale,  is  no  ground  for  attachment  by  creditors, 
under  State  law;  State  v.  Cadwcll,  79  Iowa,  450,  44  N.  W.  705,  bankers, 
who  receive  deposits,  knowing  of  their  inability  to  meet  their  liabilities, 
are  liable  to  the  penalty;  Morey  v.  Milliken,  86  Me.  474,  30  Atl.  105; 
Castleberg  v.  Wheeler,  68  Md.  277,  280,  12  Atl.  6,  7,  Daniels  v.  Palmer, 
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35  Minn.  349,  29  N.  W.  164,  Adler  etc.  Co.  v.  Hellman,  65  Neb.  291,  76 
N.  W.  884,  Mintpn  v.  Stahlman,  96  Tenn.  109,  34  S.  W.  225,  and  Wolf 
v.  McGugin,  37  W.  Va.  561,  16  S;  E.  799,- all  following  rule;  Stadler 
v.  First  Nat.  Bank,  22  Mont.  217,  56  Pac.  119,  denning  insolvency; 
Daniels  v.  Bank  of  Zumbrota,  35  Minn.  353,  29  N.  W.  166,  and  Golds- 
worthy  v.  Roger  Williams  Bank,  15  R.  I.  589;  10  Atl.  633,  both  holding 
that  there  must  be  knowledge  of  some  fact,  calculated  to  produce  a  rear 
sonable  belief  that  debtor  is  insolvent;  Hastings  Malting  Co.  v.  Heller, 
47  Minn.  74,  49  N.  W.  401,  holding  evidence  sufficient  to  give  creditor 
notice  of  debtor's  insolvency;  Skirm  v.  Rubber  Mfg.  Co.,  57  N.  J.  Eq. 
184,  40  Atl.  770,  holding  that  corporation  was  insolvent;  Mueller  v.  Fire- 
clay Co.,  183  Pa.  St.  456,  38  Atl.  1011,  holding  facts  insufficient  to  show 
insolvency ;  Conover  v.  Hull,  10  Wash.  688,  45  Am.  St.  Rep.  824,  39  Pac. 
171,  that  assets  of  corporation  are  made  to  exceed  its  liabilities  by 
falsely  computing  its  book  accounts  and  bills  receivable  at  their  face 
value  will  not  negative  a  charge  of  insolvency;  Trebilcock  v.  Big  Missouri 
Min.  Co.,  9  S.  D.  211,  68  N.  W.  332,  arguendo. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  "reasonable  cause  to  believe V  preference  was  in- 
tended.   Note,  16  Ann.  Gas.  827. 

Creditor  may  prosecute  to  judgment  np  to  time  of  bankruptcy,  and  he 
cannot  be  deprived  of  his  preference  union  complicity  with  debtor  be  shown. 
Distinguished  in  Hyde  v.  Corrigan,  9  N.  B.  R.  470,  12  Fed.  Cas.  1108, 
holding  insolvent  debtor,  passively  permitting  certain  creditors  to  ap- 
propriate his  assets,  gives  an  unlawful  preference. 

Miscellaneous.    Miscited  in  Union  Mut.  Life  Ins.  Co.  v.  Manufacturing 
Co.,  97  111.  550,  37  Am.  Rep.  136. 

16  Wall.  310-314,  21  X*  Ed.  356,  gLAWSON  v.  UNITED  8TATE& 

Not  cited. 

16  Wall.  314-318,  21  L.  Ed.  357,  WALKER  v.  WHITEHEAD. 

Laws  which  exist  at  time  and  place  of  making  of  contract,  and  where 
it  is  to  be  performed,  enter  into  and  form  part  of  it;  this  principle  embraces 
acts  affecting  its  validity,  construction,  discharge  and  enforcement. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  91,  60  L.  Ed. 
907,  36  Sup.  Ct.  493,  stipulation  for  notice  in  interstate  bill  of  lading 
construed  in  light  of  Carmack  Amendment  was  sufficiently  complied  with 
by  notice  to  connecting  carrier;  Lisman  v.  Milwaukee  L.  S,  &  W.  Ry. 
Co.,  161  Fed.  478,  option  in  bond  was  made  with  reference  to  statute 
.  and  imposed  no  duty  on  company  to  continue  going  concern  and  pay 
dividends  and  upon  sale  of  property  and  ceasing  of  dividends  right  to 
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exercise  option  terminated;  In  re  Thompson  Milling  Co.,  144  Fed.  316, 
attorney's  fee  provided  for  in  note  payable  on  condition  that  default 
made  in  payment  of  note,  and  it  is  placed  in  hands  of  attorney  for  col- 
lection or  suit  brought  thereon,  is  not  fixed  liability  provable  against 
bankrupt's  estate ;  Ex  parte  Folsom,  131  Fed.  503,  holding  constitutional 
amendment  abolishing  corporate  existence  of  certain  townships  which 
had  issued  railroad  aid  bonds  impairs  obligation  of  contracts;  Boyd 
v.  Schneider,  131  Fed.  226,  65  C.  C.  A.  209,  national  bank  act  providing 
for  administration  of  affairs  of  insolvent  bank  by  receiver  does  not 
prevent  depositors  from  suing  directors  for  negligently  loaning  asset  in 
violation  of  act ;  Union  Selling  Co.  v.  Jones,  128'  Fed.  676,  63  C.  C.  A. 
224,  refusing  parol  evidence  to  vary  usual  meaning  of  terms  of  warranty 
"quality  guaranteed"  in  written  contract  for  binder's  twine;  United 
States  v.  Dietrich,  126  Fed.  675,  holding  contract  made  with  United 
States  becomes  dissolved,  party  thereto  becoming  member  of  Congress; 
Green  v.  Thornton,  8  Cal.  App.  165,  96  Pac.  385,  mortgage  by  deed  ab- 
solute is  governed  by  a  law  in  existence  at  time  of  deed,  and  where  debt 
was  barred  by  statute  of  limitations,  right  of  redemption  was  barred; 
Richardson  v.  United  States  Mortgage  etc.  Co.,  194  111.  267,  62  N.  E.  608, 
holding  foreign  corporation  may  foreclose  mortgage  without  filing  copy 
of  charter  as  provided  by  subsequent  statute;  Bowlby  v.  Kline,  28  Ind. 
App.  662,  63  N.  E.  724,  holding  act  providing  that  bonds,  notes  or 
mortgages,  negotiable  only  upon  Circuit  Court's  or  judge's  order,  con- 
stitutional; Edworthy  v.  Iowa,  B.  &  L.  Assn.,  114  Iowa,  224,  86  N.  W. 
316,  holding  repeal  of  act  permitting  premiums  and  interest  exceeding 
legal  rate  not  restoring  defense  of  usury;  Bloomfield  v.  Thompson,  134 
La.  936,  64  South.  858,  bondholders  having  contracted  for  management 
of  belt  railroad  by  board  of  commissioners  could  enjoin  management  by 
commissioner  of  public  utilities;  Ireland  v.  Mackintosh,  22  Utah,  305, 
61  Pac.  903,  holding  period  of  limitations  extended  by  statute  does  not 
operate  to  extend  time  as  to  cause  of  action  barred;  S.  H.  Hawes  &  Co. 
v.  Wm.  R.  Trigg  Co.,  110  Va.  190,  65  S.  E.  548,  contract  for  building 
vessel  was  made  with  reference  to  statutory  lien  for  labor  and  supplies, 
and  such  lien  was  superior  to  that  retained  by  government  in  contract; 
Turk  v.  Mayberry,  32  Okl.  74,  121  Pac.  668,  judgment  debtor  had  right 
to  redeem  within  statutory  period  at  time  of  sale,  and  order  directing 
Bheriff  to  make  deed  before  expiration  of  such  time  was  void;  National 
Bank  of  Western  Arkansas  v.  Sebastion  Co.,  5  Dill.  418,  Fed.  Cas. 
10,040,  holding  statute  providing  that  counties  cannot  be  sued  is  void 
as  to  obligations  issued  by  said  counties;  Hudson  v.  Bishop,  32  Fed. 
523,  holding  that  statute  of  limitations  formed  a  part  of  the  surety's 
contract;  Nonce  v.  Richmond  etc.  R.  Co.,  33  Fed.  434,  holding  that 
in  action  for  personal  injuries,  statute  of  limitations  of  State  where 
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action  is  brought  governs;  United  States  v.  Murphy,  82  Fed.  897 ; 
holding  that  any  existing  statute  was  incorporated  into  the  contract 
of  surety;  Union  Bank  v.  Board  of  Coramrs.  of  Oxford,  96  Fed.  9, 
holding  that  decision  of  State  courts  cannot  impair  the  obligation  of 
contracts;  Day  v.  Madden,  9  Colo.  App.  469,  48  Pac.  1055,  holding  that 
attachment  issued  and  levied  should  be  sustained,  notwithstanding  that 
statute  authorizing  it  was  repealed;  Allen  v.  Allen,  95  Cal.  197,  16 
L.  R.  A.  652,  30  Pac.  215,  holding  that  no  subsequent  law  could  change 
time  of  party's  right  to  redeem;  Phinney  v.  Phinney,  81  Me.  464,  466, 
10  Am.  St.  Rep.  272,  274,  4LB.A  351,  352,  17  Atl.  408,  409,  holding 
statute  rendering  uncertain  the  time  for  foreclosure  of  mortgagor's 
equity,  is  invalid;  Simpson  v.  Serviss,  3  Ohio  C.  C.  439,  holding  that 
lien  for  penalties  prescribed  by  act  against  liquor  traffic  attaches  to 
real  property  on  which  such  business  is  conducted  by  lessee  without 
knowledge  or  consent  of  owner;  Shuler  v.  Bull,  15  S.  C.  433,  holding 
that  constitutional  provision,  giving  wife  her  property  as  her  separate 
estate,  did  not  affect  marital  rights  of  husband,  previously  exercised; 
State  v.  Bank  of  Tennessee,  5  Baxt.  74,  holding  all  contracts  in  further- 
ance of  acts  of  Tennessee,  after  act  of  secession,  may  be  treated  as  void ; 
Swinburne  v.  Mills,  17  Wash.  620,  61  Am.  St.  Rep.  938,  50  Pac.  491,  hold- 
ing invalid  subsequent  law  providing  for  a  year's  stay  of  sale  under 
the  foreclosure  decree;  dissenting  opinion  in  Louisiana  v.  Jumel,  107 
U.  S.  750,  27  L.  Ed.  462,  2  Sup.  Ct.  160,  majority  holding  that  execution 
of  contract,  to  which  State  is  a  party,  cannot  be  enforced  against  her 
officers ;  dissenting  opinion  in  Antoni  v.  Greenhow,  107  U.  S.  796,  800,  810, 
27  L.  Ed.  478,  480,  483,  2  Sup.  Ct.  113,  117,  126,  majority  holding  that 
act  furnished  a  substantially  equivalent  remedy,  and  did  not  impair  the 
contract;  dissenting  opinion  in  Low  v.  Blackford,  87  Fed.  406,  31 
C.  C.  A.  15,  majority  holding  that  court  is  not  bound  to  decree  a  sale  in 
strict  accordance  with  terms  of  mortgage;  State  ex  rel.  Louisiana  Imp. 
Co.  v.  Board  of  Assessors,  111  La.  1001,  36  South.  98,  arguendo. 

Distinguished  in  Reynolds  v.  Lee,  180  Ala.  79,  60  South.  102,  amend- 
ment relieving  borrower  of  money  at  usurious  interest  from  paying  more 
than  principal  is  not  invalid  when  applied  to  obligations  incurred  prior 
to  amendment. 

Retrospective  laws.    Note,  10  Am.  Dec.  135. 

Effect  of  statutes  making  pre-existing  contracts  illegal.    Note;  120 
Am.  St.  Rep.  470,  476. 

States  may  change  remedy,  provided  no  substantial  right  secured  by 
the  contract  is  impaired. 

Approved  in  Oshkosh  Waterworks  v.  Oshkosh,  187  U.  S.  '439,  47 
L.  Ed.  250,  23  Sup.  Ct.  234,  upholding  legislature's  power  to  change 
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existing  remedies,  substantial  remedy  remaining  to  enforce  contract; 
United  States  v.  United  States  Fidelity  etc.  Co.,  80  Vt.  94,  66  Atl.  812, 
amendatory  act  giving  creditors  remedy  in  Federal  court  was  not  ret- 
rospective and  did  not  preclude  action  in  State  court  on  bond  given 
prior  to  amendatory  act;  South  Carolina  v.  Gaillard,  101  U.  S.  438,  25 
L.  Ed.  939,  holding  that  act  providing  a  new  remedy  formed  no  part 
of  the  contract  created  by  the  charter  of  the  bank,  and  could  be  re- 
pealed; Antoni  v.  Greenhow,  107  U.  S.  774,  775,  27  L.  Ed.  471,  2  Sup.  Ct. 
95,  96,  holding  that  act  furnished  a  substantially  equivalent  remedy, 
and  did  not  impair  the  contract;  McGahey  v.  Virginia,  135  U.  S.  693, 
34  L.  Ed.  314,  10  Sup.  Ct.  982,  holding  statute  requiring  the  production 
of  bond  in  order  to  establish  the  genuineness  of  the  coupons,  is  uncon- 
stitutional; McCullough  v.  Virginia,  172  U.  S.  124,  43  L.  Ed.  398,  19 
Sup.  Ct.  142,  holding  that  rights  acquired  by  plaintiff  under  the  judg- 
ment were  not  lost  by  the  repeal,  after  judgment,  of  act  of  1882;  Ten- 
nessee v.  Sneed,  96  U.  S.  73,  24  L.  Ed.  612,  holding  same  as  cited  case ; 
as  also  in  Robards  v.  Brown,  40  Ark.  427,  holding  same;  United  States 
v.  Johnson  Co.,  5  Dill.  213,  Fed.  Cas.  15,489,  holding  act  transferring 
a  plain  ministerial  duty  from  County  to  Circuit  Court  impaired  relator's 
remedy  on  the  bonds;  Nelson  v.  McCrary,  60  Ala.  310,  311,  holding  that 
statute  giving  enlarged  homestead  in  lands  acquired  after  its  passage 
could  not  apply  as  against  existing  debts;  Foster  v.  Byrne,  76  Iowa, 
297,  35  N.  W.  514,  holding  homestead  law,  providing  for  the  exemption 
of  land  from  attachment  for'  debt  contracted  prior  to  its  passage,  is 
void ;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319,  holding  that  mortgage 
sale  law  did  not  apply  to  existing  mortgage  contracts;  Priestly  v.  Wat- 
kins,  62  Miss.  806,  holding  invalid,  statute  engrafting  conditions  upon 
bonds ;  Leavitt  v.  Lovering,  64  N.  H.  609, 1  L.  B.  A.  59, 15  AtL  415,  hold- 
ing statute,  providing  that  payments  made  within  three  months  before  a 
general  assignment  shall  be  void,  does  not  apply  to  existing  contracts; 
State  v.  Bank  of  Tennessee,  3  Bart.  400,  although  the  new  remedy  be 
less  speedy  and  convenient,  it  will  be  invalid  for  that  reason;  Roberts 
v.  Cocke,  28  Gratt.  216,  holding  act  conferring  on  courts  and  juries 
power  to  remit  interest,  is  void;  Commonwealth  v.  Jones,  82.  Va.  797, 
1  S.  E.  90,  holding  valid,  act  making  treasurer  withhold  certificate 
preliminary  to  license  until  the  papers  purporting  to  be  tax  receivable 
coupons  be  verified;  dissenting  opinion  in  Fitzpatrick  v.  Boylan,  57 
N.  Y.  442,  majority  holding  that  mechanic's  lien  law  for  city  of  New- 
York  of  1863  has  not  retroactive  operation. 

Prohibiting  revival  of  judgments  as  impairment  of  obligation  of 
contracts.    Note,  3  Ann.  Oaa.  1148. 

Obligation  of  contract  cannot  be  impaired  by  a  state. 
Approved  in  Lerma  v.  Stevenson,  40  Fed.  359,  holding  that  Mexican 
grant  is  admissible  in  evidence,  notwithstanding  Constitution  of  Texas, 
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as  to  mollify  it  would  impair  the  obligation  of  a  contract;  Yeatman  v. 
King,  2  N.  D.  428,  33  Am.  St.  Rep.  802,  51  N.  W.  724,  holding  law  making 
lien  for  seed  grain  superior  to  that  of  existing  mortgage  unconstitutional. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  2  Ann.  Gas.  66. 

Validity  of  statute  imposing  restriction  on  exercise  of  rights  by 
delinquent  taxpayer.    Note,  Ann.  Oas.  1916D,  1101. 

•  * 

Miscellaneous.    Miscited  in  State  v.  Burke,  33  La.  Ann.  504* 

16  Wall.   318-330,  21  I*  Ed.   297,  MICHIGAN  CENTRAL  S.  B.  00.  V. 
MINERAL  SPRINGS  MFG.  00. 

Common  carrier  to  whom  goods  are  delivered  to  carry  over  his  line  to 
a  second  line  Is  liable,  In  absence  of  special  contract,  for  the  goods  only 
while  on  his  route,  and  for  their  safe  storage  and  delivery  to  next  carrier. 
While  stored,  his  liability  as  carrier  continues. 

Approved  in  Texas  &  P.  R.  R.  Co.  v.  Reiss,  183  U.  S.  631,  46  L.  Ed. 
362,  22  Sup.  Ct.  257,  holding  common  carrier  liability  still  exists,  goods 
at  end  of  line,  connecting  carrier  unnotified;  McGuire  v.  Great  North- 
ern Ry.  Co.,  153  Fed.  439,  no  joint  responsibility  exists  under  contract 
limiting  liability  of  connecting  carrier  to  loss  or  injury  on  its  own  line ; 
Doyle  v.  Baltimore  etc.  R.  R.  Co.,  126  Fed.  842,  holding  liability  not 
limited  by  provisions  printed  on  back  or  stamped  across  face  of  bill 
of  lading  not  brought  to  shipper's,  attention ;  Buston  v.  Pennsylvania 
R.  R.  Co.,  116  Fed.  237,  238,  holding  carrier  not  relieved  from  liability 
failing  to  put  goods  in  deliverable  condition;  Reiss  v.  Texas  etc.  Ry. 
Co.,  98  Fed.  536,  39  C.  C.  A.  149,  court  being  of  opinion  carrier's  liabil- 
ity not  changed  to  warehouseman,  by  delivery  of  cotton  upon  wharf 
and  before  notifying  connecting  steamers;  Pittsburg  etc.  Ry.  Co.  v. 
Bryant,  36  Ind.  App.  345,  75  N.  E.  831,  carrier  receiving  for  shipment 
to  consignee  beyond  its  own  line  does  not  become  liable  for  loss  beyond 
its  own  line;  Louisville  etc.  R.  Co.  v.  Central  Stockyards  Co.,  133  Ky. 
173,  97  S.  W.  787,  common  carrier  could  not  refuse  to  deliver  stock  in 
carload  lots  to  connecting  carrier  for  transportation  to  complainant's 
stockyard  at  point  of  physical  connection  between  two  roads;  Fisher  v. 
Boston  etc.  R.  R.  Co.,  99  Me.  343,  345,  105  Am.  St.  Rep.  283,  68  L.  R.  A. 
890,  59  Atl.  534,  determining  liability  of  carrier  for  deviation  from 
route  without  notice  to  shipper;  Chicago  etc.  Ry.  Co.  v.  Diggs,  42  Okl. 
187,  140  Pac.  1161*  common  carrier  accepting  freight  for  place  beyond 
its  route  must  deliver  it  to  connecting  carrier  and  his  liability  ceases 
upon  making  such  delivery ;  Taffe  v.  Oregon  R.  R.  Co.,  41  Or.  68,  69,  67 
Pac.  1017,  holding  contracting  carrier  not  liable  for  loss  beyond  own 
line;  Venning  v.  Atlantic  Coast  Line  R.  Co.,  78  S.  C.  49,  125  Am.  St. 
Rep.  768,  12  L.  R.  A,  (N.  S.)  1217,  58  S.  E.  985,  holding  railroad  not 
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liable  for  loss  of  goods  occurring  on  connecting  line  where  bill  of  lad- 
ing exempted  it  from  such  liability;  Sutton  v.  Chicago  etc.  Ry.  Co., 
14  S.  D.  115,  84  N.  W.  397,  holding  instruction  imposing  upon  receiv- 
ing carrier  continuing  liability  beyond  line  erroneous;  Gulf  ete.  Ry.  Co. 
v.  Jackson  &  Edwards,  99  Tex.  347,  89  S.  W.  969,  local  agent  of  initial 
carrier  had  no  authority  to  contract  for  burnishing  cars  beyond  its  own 
line,  and  no  such  authority  could  be  implied  from  usual  course  of  busi- 
ness; Gomm  v.  Oregon  R.  &  Nav.  Co.,  52  Wash.  687,  25  L.  R.  A.  (N.  S.) 
537,  101  Pac.  362,  carrier  selling  continuous  ticket  over  its  own  lines 
and  others  was  liable  for  baggage  lost  by  first  carrier  on  return  trip 
checked  only  over  its  own  line;  Roy  v.  Chesapeake  etc.  Ry.  Co.,  61  W. 
Va.  618,  57  S.  E.  39,  carrier  not  liable  for  loss  of  goods  on  connecting 
line  in  absence  of  contract,  though  through  fare  was  taken  on  receipt 
of  goods;  Lewis  v.  Chesapeake  etc.  Ry.  Co.,  47  W.  Va.  660,  35  S.  E. 
910,  holding  railroad  company  not  relieved  placing  lumber  upon  own 
pier  and  under  own  control;  Courteen  v.  Kanawha  Despatch,  110  Wis. 
613,  86  N.  W.  177,  holding  goods  stored  in  company's  warehouse  await- 
ing boat  within  exception  "awaiting  further  conveyance";  Ogdensburg 
etc.  R.  R.  Co.  v.  Pratt,  22  Wall.  129,  130,  22  L.  Ed.  829,  830,  holding 
carrier,  by  special  contract,  may  subject  himself  to  liability  for  goods 
over  the  whole  course  of  transit;  St.  Louis  Ins.  Co.  v.  St.  Louis  ete. 
R.  R.  Co.,  104  U.  S.  157,  26  L.  Ed.  685,  holding  that  carrier,  by  its  agree- 
ment, did  not  incur  a  liability  for  negligence  of  the  other  companies; 
Myrick  v.  Michigan  Cent.  R.  R.  Co.,  107  U.  S.  106,  27  L.  Ed.  826,  1  Sup. 
Ct.  429,  Stewart  v.  Terre  Haute  &  I.  R.  Co.,  1  McCrary,  313,  3  Fed. 
769,  In  re  Petersen,  21  Fed.  889,  Texas  etc.  Ry.  Co.  v.  Clayton,  84  Fed. 
308,  28  C.  C.  A.  142 ,  Cincinnati  etc.  Ry.  Co.  v.  Fairbanks,  90  Fed.  470, 
33  C.  C.  A.  611,  Illinois  etc.  R.  R.  Co.  v.  Mitchell,  68  111.  476,  18  Am* 
Rep.  568,  Bancroft  v.  Merchants'  etc.  Transp.  Co.,  47  Iowa,  264,  29  Am. 
Rep.  483,  Berg  v.  Atchison  etc.  R.  R.,  30  Kan.  565,  2  Pac.  642,  Condon 
v.  Marquette  etc.  R.  R.  Co.,  55  Mich.  221,  54  Am.  Rep.  370,  21  N.  W. 
322,  Miller  Grain  &  El.  Co.  v.  Union  Pac.  Ry.  Co.,  138  Mo.  669,  40  S. 
W.  897,  Irish  v.  Milwaukee  etc.  Ry.  Co.,  19  Minn.  380,  18  Am,  Rep.  342, 
McCarthy  v.  Terre  Haute  etc.  R.  R.  Co.,  9  Mo.  App.  167,  168,  Inman 
v.  St.  Louis  etc.  R.  R.  Co.,  14  Tex.  Civ.  App.  49,  52,  37  S.  W.  40,  42,  and 
McConnell  v.  Norfolk  &  W.  R.  R.  Co.,  86  Va.  255,  9  S.  E.  1008,  all  fol- 
lowing rule;  Pennsylvania  R.  R.  Co.  v.  Jones,  155  U.  S.  339,  39  L.  Ed. 
178,  15  Sup.  Ct.  138,  holding  that  evidence  did  not  establish  a  special 
undertaking  by  company  to  be  liable  on  the  connecting  roads;  Central 
Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  31  Fed.  248,  and  Montgomery  etc. 
Ry.  Co.  v.  Culver,  75  Ala.  592,  51  Am,  Rep.  485,  both  holding  carrier, 
selling  through  ticket  not  liable  for  injury  to  baggage  beyond  its  lines ; 
Bosworth  v.  Chicago  etc.  Ry.  Co.,  87  Fed.  81,  30  C.  C.  A.  541,  holding 
initial  carrier  not  relieved  from  liability  by  delivery  of  car  without 
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shipping  instructions;  Taylor  v.  Little  Rock  etc.  R.  R.  Co.,  32  Ark.  399, 
29  Am.  Rep.  3,  holding  that  railroad  may  stipulate  against  liability 
for  loss  to  goods  while  in  custody  of  a  connecting  carrier;  Trumbull 
v.  Coulson,  12  Colo.  App.  105,  54  Pac.  916,  holding  connecting  carrier 
not  liable  for  damages  caused  by  negligence  of  initial  carrier;  Palmer 
v.  Chicago  etc.  &  R.,  56  Conn.  143,  13  Atl.  821,  where  car  was  unloaded 
and  goods  placed  by  connecting  road  in  its  warehouse,  and  were  de- 
stroyed while  delayed,  because  initial  company  neglected  to  send  memo- 
randum of  the  guaranty  of  the  freight,  the  latter  was  held  responsible ; 
Savannah  etc.  Ry.  Co.  v.  Harris,  26  Fla.  152,  23  Am.  St.  Rep.  554,  7 
South.  545,  holding  company  failing  to  show  delivery  of  goods  to  next 
company,  was  liable ;  Bennitt  v.  Missouri  Pac.  Ry.  Co.,  46  Mo.  App.  671, 
so  long  as  carrier  holds  goods  in  his  vehicle  of  transportation,  his  lia- 
bility as  carrier  continues ;  Piedmont  Mfg.  Co.  v.  Columbia  etc.  R.  R.  Co., 
19  S.  C.  364,  holding  that  contract  determines  the  obligation  of  company 
beyond  its  own  lines ;  Hadd  v.  United  States  etc.  Express  Co.,  52  Vt.  341, 
36  Am.  Rep.  759,  holding  that  there  was  not  a  special  contract  and  com- 
pany was  not  liable  beyond  its  lines;  Norfolk  etc.  R.  R.  Co.  v.  Suther- 
land, 89  Va.  706,  17  S.  E.  128,  holding  company  liable  for  loss  caused  by 
its  own  negligent  act  in  sending  car  to  wrong  point;  dissenting  opinion 
in  Talcott  v.  Wabash  R.  R.  Co.,  159  N.  Y.  487,  54  N.  E.  10,  majority  hold- 
ing that  facts  raised  a  question  as  to  whether  company  agreed  to  trans- 
port the  baggage  for  an  independent  consideration,  over  connecting  lines, 
and  the  granting  of  a  nonsuit  was  reversible  error. 

Distinguished  in  Deming  v.  Norfolk  etc.,  R.  Co.,  21  Fed.  30,  31,  32, 
where  the  question  was  whether  carrier  was  guilty  of  willful  fault,  and 
consequently  forfeited  the  exemptions  in  the  bill  of  lading;  Rice  v.  Hart, 
118  Mass.  208,  19  Am.  Rep.  440,  holding  that  railroad  ceases  to  be  a 
comnion  carrier  and  becomes  a  warehouseman,  when  it  has  completed  the 
duty  of  transportation;  Philadelphia,  etc.,  R.  R.  Co.  v.  Lehman,  56  Md. 
232,  without  any  special  application;  Michigan,  Central  R.  R.  Co.  v. 
Lantz,  32  Mich.  509,  holding  railroad,  under  its  charter,  liable  as  ware- 
houseman only  where  goods  are  awaiting  delivery. 

Carrier's  liability  as  to  delivery.    Note,  8  Am.  Dec.  215. 

Common  carrier  before  carriage  begun  or  when  terminated.    Note, 

24  Am.  Dec.  148. 
Liability  of  connecting  carriers.    Notes,  36  Am.  Rep.  761;  42  Am. 

Rep.  665. 
Liability  of  connecting  carriers  beyond  own  route.    Note,  72  Am. 

Dec.  236,  237,  238. 
Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 

L.  R.  A.  (N.  S.)  8. 
Duty  of  warehousemen  in  the  care  of  property.    Note,  136  Am.  St. 

Rep.  247. 
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Carrier  may  restrict  or  diminish  his  general  liability  by  special  con- 
tract which  does  not  cover  losses  by  negligence  or  misconduct. 

Approved  in  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  664,  initial 
carrier  was  liable  for  loss  sustained  beyond  terminus  of  its  line  under 
Hepburn  act,  though  bill  of  lading  exempted  it  from  such  liability ;  Paci- 
fic Steam  Whaling  Co.  v.  Grismore,  117  Fed.  72,  54  C.  C.  A.  454,  holding 
contract,  providing  against  delay  in  landing,  not  relieving  steamship 
company  from  liability  in  delaying  unreasonably  long;  J.  M.  Pace  Mule 
Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  223,76  S.  E.  516,  Interstate 
Commerce  Act  would  not  prevent  enforcement  of  railroad  company's  lia- 
bility for  full  value  of  goods  damaged  in  interstate  commerce,  notwith- 
standing bill  of  lading  valued  property ;  Constable  v.  National  S.  S.  Co., 
154  U.  S.  62,  38  L.  Ed.  910, 14  Sup.  Ct.  1067,  holding  valid,  stipulation  in 
bill  of  lading  that  respondent  should  not  be  liable  for  fire  happening 
after  unloading  of  cargo;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co.,  10 
Biss.  29,  Fed.  Cas.  11,112,  holding  that  common  carrier  may,  by  contract 
with  shipper,  secure  to  itself  the  benefit  of  any  insurance  effected  by 
him ;  St.  Louis  etc.  Ry.  Co.  v.  Weakly,  50  Ark.  406,  7  Am.  St.  Rep.  110, 
8  S.  W.  137,  holding  carrier  relieved  from  liability,  though  stipulation 
was  signed  under  a  mistake  as  to  its  contents;  Clyde  S.  S.  Co.  v.  Bur- 
rows, 36  Fla.  135,  18  South.  351,  holding  that  burden  is  upon  carrier  to 
maintain  defense  that  he  is  exempt  from  common-law  liability  by  con- 
tract ;  Phif er  v.  Carolina  etc.  R.  R.  Co.,  89  N.  C.  316,  45  Am.  Rep.  692, 
upholding  stipulation  in  bill  of  lading  that  company  alone,  in  whose 
custody  goods  were  at  time  of  loss,  shall  be  liable ;  Houston  &  T.  C.  R.  R. 
Co.  v.  Park,  1  Tex.  App.  Civ.  143,  arguendo. 

Distinguished  in  Saunders  v.-  Southern  Ry.,  128  Fed.  19,  62  C.  C.  A. 
523,  holding  plaintiff  not  bound  by  contract  between  propertyman  and 
railroad  releasing  latter  from  all  liability  for  loss  of  baggage,  plaintiff 
not  knowing  of  contract. 

Common  carrier's  power  to  limit  liability.    Note,  32  Am.  Dec  497, 
502,  505. 

Special  limitations  of  liability  of  carrier.    Note,  5  £.  R.  0.  845,  349. 

Carriers  cannot,  by  unsigned  notice,  printed  on  back  of  freight  receipts, 
limit  their  common-law  liability,  though  shipper  does  not  expressly  dissent 
from  them. 

Approved  in  Inman  &  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  159  Fed.  966, 
on  demurrer,  bill  of  lading  must  be  regarded  as  embodying  contract, 
where  declaration  in  action  for  injury,  is  based  on  bill  of  lading  contain- 
ing limited  liability  clauses;  Farmers'  Loan  &  S.  Co.  v.  Northern  Pac. 
R.  R.  Co.,  120  Fed.  878,  holding  mere  receipt  of  bill  of  lading  not  alter- 
ing prior  contract  under  which  goods  shipped  and  in  course  of  transit; 
Hooker  v.  Boston  etc.  R.  R.,  209  Mass.  601,  Ann,  Gas.  1912B,  669,  95 
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N.  £.  946,  limitation  of  liability  for  loss  of  baggage  in  posted  schedule 
unless  value  declared  and  higher  rate  paid  at  time  of  checking  was  not 
binding  on  passenger  having  no  knowledge  thereof;  American  Silver 
Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo.  App.  200,  156  S.  W.  835,  recovery 
for  loss  of  silverware  in  interstate  shipment  was  limited  by,  bill  of  lading 
referring  to  tariff  sheets  and  classification;  Drey  &  Kahn  Glass  Co.  v. 
Missouri  Pac.  Ry.  Co.,  156  Mo.  App.  185,  136  S.  W.  759,  filing  of  rates 
with  interstate  commerce  commission  and  posting  them  in  depots  and 
freight  offices  did  not  operate  as  constructive  knowledge,  sufficient  as 
basis  of  contract  limiting  liability  of  carrier,  through  acceptance  by 
mere  act  of  shipping  goods  under  lower  rate ;  Hayes  v.  Adams  Express 
Co.,  73  N.  J.  L.  106,  62  Atl.  284,  responsibility  of  carrier  for  real  value 
in  case  of  loss  was  not  restricted  by  voucher  limiting  liability  to  fifty 
dollars  unless  value  was  declared,  where  shipper  had  no  knowledge  of 
stipulation ;  Norman  v.  Southern  Ry.  Co.,  65  S.  C.  522,  44  S.  E.  85,  hold- 
ing passenger  paying  full  fare  not  bound  by  limitations  printed  thereon 
as  to  time  ticket  good  for;  Missouri  etc.  Ry.  Co.  v.  Stark  Grain  Co.,  103 
Tex.  545,  131  S.  W.  411,  express  agreement  between  carrier  and  shipper 
was  not  necessary  to  exempt  carrier  from  liability  for  delay  in  delivery 
due  to  congested  conditions  of  traffic  where  shipper  was  notified  of  such 
conditions;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233 
U.  S.  132,  Ann.  Gas.  1916D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  883,  34 
Sup.  Ct.  526,  majority  holding  that  carrier  could  limit  liability  in  carry- 
ing passenger's  baggage  by  filing  schedule,  and  knowledge  of  traveler  is 
presumed  from  baggage  check  and  published  schedules ;  Ogdensburg  etc.* 
R.  R.  Co.  v.  Pratt,  22  Wall.  134,  22  L.  Ed.  831,  if  common  carrier  fur- 
nishes unsuitable  cars,  which  owner  of  cattle  sees,  he  is  not  relieved  from 
liability,  though  it  is  agreed  that  he  shall  not  be  responsible ;  The  Majes- 
tic, 166  U.  S.  384,  41  L.  Ed.  1043,  17  Sup.  Ct.  601,  The  Majestic,  56  Fed. 
247,  and  The  Majestic,  60  Fed.  629,  23  L.  R.  A.  751,  9  C.  C.  A.  161,  all 
holding  passenger  not  bound  by  the  alleged  conditions  on  back  of  ticket, 
as  they  were  not  included  in  the  contract  proper,  in  terms  or  by  refer- 
ence ;  Ormsby  v.  Union  Pac.  Ry.  Co.,  2  McCrary,  54,  4  Fed.  711,  holding 
that  common  carrier  cannot  relieve  itself  from  responsibility  by  mere 
notice  appended  to  the  contract ;  Ayres  v.  Western  R.  Corp.,  14  Blatchf . 
11, 13,  Fed.  Cas.  689,  holding  company  liable,  notwithstanding  conditions 
on  back  of  receipt;  Rackett  v.  Stickney,  23  Blatchf.  568,  27  Fed.  879, 
in  the  absence  of  knowledge  of  master,  of  the  term  of  the  condition, 
waiving  liability  for  demurrage,  he  could  recover  it ;  The  Brantf ord  City, 
29  Fed.  394,  holding  that  our  law  that  stipulations  exempting  carrier 
from  negligence,  without  real  assent  of  shipper,  is  controlling  in  suits 
brought  here,  though  by  law  of  the  ship's  flag  they  would  be  valid;  The 
Boskenna  Bay,  40  Fed.  94,  6  L.  R.  A.  175,  construing  stipulation  strictly 
against  the  company;  The  Guildhall,  58  Fed.  799,  holding  that  insertion 
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of  stipulation  exempting  negligence  in  bill  of  lading,  does  not  make  a 
contract;  Sayles  y.  New  York  etc.  R.  Co.,  81  Fed.  328,  where  stipulations 
limiting  carrier's  liability  are  not  very  plain,  it  is  for  the  jury  to  deter- 
mine whether  shipper  understood  there  was  to  be  such  a  limitation;  New 
York  etc.  R.  Co.  v.  Sayles,  87  Fed.  445,  32  C.  C.  A.  485,  holding  clause 
limiting  carrier's  liability,  impressed  in  red  ink  upon  one  corner  of 
freight  receipt,  is  no  part  of  the  contract;  Southern  Express  Co.  v.  Arm- 
stead,  50  Ala.  351,  352,  holding  that  carrier  cannot  limit  its  liability  by 
stipulation  in  printed  receipt ;  Louisville  etc.  R.  R.  Co.  v.  Meyer,  78  Ala. 
600,  holding  that  limitation  of  liability  by  express  stipulation  must  be 
brought  to  notice  of  shipper;  Merchants'  etc.  Transp.  Co.  v.  Furthmann, 
149  111.  72,  41  Am.  St.  Rep.  269,  36  N.  E.  626,  following  rule;  St.  Louis 
etc.  Ry.  Co.  v.  Tribley,  6  Kan.  App.  476,  50  Pac.  461,  holding  mere  refer- 
ence to  rules  printed  above  contract  did  not  incorporate  them  into  the 
contract;  Missouri  Pac.  Ry.  Co.  v.  Beeson,  30  Kan.  311,  2  Pac.  503,  hold- 
ing parol  contract  not  superseded  by  bills  of  lading;  St.  Louis  etc.  Ry. 
Co.  v.  Sherlock,  59  Kan.  26,  51  Pac.  901,  holding  stipulation  in  .contract 
of  common  carrier,  limiting  amount  of  liability  for  stock  lost  or  injured 
in  transit,  made  without  permission  of  railroad  commissioners,  is  void; 
Pittsburgh  etc.  R.  R.  Co.  v.  Barrett,  36  Ohio  St.  453,  holding  that  assent 
of  shipper  to  conditions  on  bill  must  be  clearly  shown;  Mack  v.  Great 
Western  Despatch,  3  Ohio  C.  C.  44,  holding  that  receipt  of  paper,  with- 
out objection,  is  not  necessarily  sufficient  evidence  of  assent ;  Railroad  v. 
Turner,  100  Tenn.  222,  43  L.  R.  A.  142,  47  S.  W.  225,  holding  that  right 
t>f  purchaser  of  general  ticket  cannot  be  abridged  by  printing  conditions 
thereon;  Missouri  etc.  Ry.  Co.  v.  Carter,  9  Tex.  Civ.  App.  685,  686,  689, 
29  S.  W.  568,  holding  contract,  signed  by  shipper  after  cattle  were, 
loaded,  limiting  liability  of  company,  was  not  binding;  St.  Louis  Ins.  Co. 
v.  St.  Louis  etc.  R.  R.  Co.,  104  U.  S.  155,  26  L.  Ed.  684,  arguendo. 

Distinguished  in  Taussig  v.  Bode  &  Haslett,  134  Cal.  266,  66  Pac.  261, 
holding  warehouseman  under  freight  receipts  not  liable  for  leakage  of 
spirits  from  barrels  stored;  Phoenix  Ins.  Co.  v.  Erie  etc.  Transp.  Co., 
10  Biss.  28,  Fed.  Cas.  11,112,  holding  that  common  carrier  may,  by  con- 
tract with  shipper,  secure  to  itself  the  benefit  of  any  insurance  effected 
by  shippers ;  Wertheimer  v.  Pennsylvania  R.  Co.,  17  Blatchf .  422,  1  Fed. 
233,  holding  that  by  the  contract  the  burden  of  proving  negligence  of 
carrier  caused  fire  was  on  shipper. 

Right  of  carrier  to  exact  special  contract  of  shipper*    Note,  46  Am. 
St.  Rep.  778. 

Limitation    of    carrier's    liability    in    bills    of    lading.    Note,    88 
Am.  St.  Rep.  82,  92. 

Miscellaneous.    Miscited  in  Farlow  v.  Lea,  8  Fed.  Cas.  1019. 
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16  Wall.  331-336,  21  L.  Ed.  339,  COFTBLD  v.  McCLELLAND. 

Under  acts  of  Congress  of  1844  and  1864,  for  relief  of  city  of  Denver, 
and  act  of  Colorado  of  1864,  those  in  possession  of  land  when  entry  made 
by  probate  judge  are  persons  for  whom  he  holds  land  in  trust  and  to  whom 
he  is  to  make  deeds. 

Approved  in  Scully  v.  Squier,  215  U.  S.  155,  64  L.  Ed.  137,  30  Sup.  Ct. 
51,  local  legislation  under  Federal  town-site  law  could  not  authorize 
trustee  and  surveyor  to  alter  or  diminish  holdings  of  bona  fide  occupants 
by  laying  out  or  widening  streets;  Martin  v.  Hoff,  7  Ariz.  252,  64  Pac. 
447,  unoccupied  lots  entered  under  Comp.  Laws,  c.  80,  §  3,  could  be  dis- 
posed of  only  by  legislative  authority,  and  mandamus  does  not  lie  to 
compel  trustee  to  convey  lots  to  petitioner  who  had  settled  thereon  for 
ten  years ;  Singer  Mfg  Co.  v.  Tilman,  3  Ariz.  128,  21  Pac.  818,  holding 
purchase  of  outstanding  title  by  one  in  possession  claiming  title  and 
delivery  of  quitclaim  deed  do  not  admit  title  in  grantor;  Stringfellow  v. 
Cain,  99  U.  S.  615,  25  L.  Ed.  423,  holding  that  the  inchoate  right  party 
had,  by  reason  of  his  possession,  to  the  benefit  of  the  act  of  Congress, 
descended  to  his  widow  and  children ;  Jones  v.  Eureka  Improvement  Co., 
53  Ark.  194,  13  S.  W.  1096,  where  patent  to  town  site  was  issued  to 
mayor,  under  act  of  Congress  of  1867,  legal  title  to  town  lots  is  held  in 
trust  for  the  occupants ;  Goldberg  v.  Kidd,  5  S.  D.  180,  58  N.  W.  577, 
holding  that  legislature  could  not  divest  occupant  of  his  equitable  inter- 
est or  add  new  conditions;  Pratt  v.  Young,  1  Utah,  353,  holding  that 
bona  fide  occupant,  wrongfully  ousted  before  entry  by  mayor,  was  en- 
titled to  the  legal  title ;  Lockwitz  v.  Larson,  16  Utah,  281,  52  Pac.  281,  a 
party  occupying  land  prior  to  or  after  the  entry,  but  not  at  the  time,  is 
not  a  beneficiary  under  the  act. 

presumption  is  that  probate  judge,  conveying  property  to  claimants  in 
conformity  with  statute,  has  done  his  duty  in  giving  the  statutory  notices. 

Approved  in  Tooele  Bldg.  Assn.  v.  Tooele  High  School  Dist.  No.  1,  43 
Utah,  371,  134  Pac.  898,  that  notice  of  board  meeting  at  which  contract 
was  authorized  was  sent  to  member  not  present  was  presumed  in  action 
to  enjoin  erection  of  high  school  building;  Northern  etc.  R.  R.  Co.  v. 
Amacker,  53  Fed.  55,  presuming  that  land  officers  served  party  with 
aotice  of  proceedings  to  cancel  his  entry ;  Sinclair  v.  Learned,  51  Mich. 
338,  16  N.  W.  674,  holding  that  presumption  should  prevail  that  sheriff's 
deed  on  foreclosure  was  filed  as  required  by  law;  Taylor  v.  Winono  etc. 
R.  R.  Co.,  45  Minn.  68,  47  N.  W.  454,  holding  that  a  stranger  cannot 
question  the  validity  of  deed  by  judge  as  trustee,  as  to  statutory  re- 
quisites^ Green  v.  Barker,  47  Neb.  942,  947,  66  N.  W.  1034, 1035,  holding 
that  validity  of  deed  executed  by  trustee,  designated  by  law,  cannot  be 
litigated  in  a  collateral  proceeding;  Goldberg  v.  Kidd,  5  S.  D.  175,  58 
N.  W.  575!  it  may  be  shown  that  county  judge  had  no  authority  to  make 
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such  deed;  Kinney  v.  Lewis,  2  Utah,  517,  and  Townsend  ▼.  Hooper,  2 
Utah,  556,  both  holding  that  mayor's  deed,  under  town-site  act,  was 
sufficient  to  show  title,  though  unwitnessed ;  Tucker  v.  Chicago  etc.  R.  R. 
Co.,  91  Wis.  582,  65  N.  W.  517,  holding  that  regularity  of  conveyance  by 
judge,  under  the  town-site  act,  can  only  be  questioned  in  a  direct  pro- 
ceeding. 

Party,  by  falling  to  deliver  statement  within  time  specified  in  section 
4  of  Colorado  Act  of  1864,  settling  Denver  titles,  barred  his  claim  in  law  or 
equity. 

Approved  in  Tucker  v.  McCoy,  3  Colo.  286,  holding  bill  to  quiet  title 
of  town  lot  must  aver  that  complainant  filed  his  statement  in  writing 
with  corporate  authorities  within  ninety  days;  Territory  v.  Deegan,  3 
Mont.  89,  holding  that  party  was  confined  to  his  statutory  remedy,  and 
could  not  assert  any  title  to  street  after  plat  had  been  accepted  and  filed, 
and  time  limited  by  law  had  expired ;  Rogers  v.  Thompson,  9  Utah,  48,  33 
Pac.  235,  holding  that  adjudication  in  probate  court,  under  town-site 
law,  cannot  be  collaterally  attacked  because  party  failing  to  present  his 
claim  was  ignorant  of  his  rights ;  Drake  v.  Reggel,  10  Utah,  384,  37  Pac. 
584,  holding  rights  of  heirs  and  remaindermen,  not  being  adjudicated  by 
probate  court  within  prescribed  time,  are  lost;  Amy  v.  Amy,  12  Utah, 
332,  42  Pac.  1132,  holding  all  persons  not  filing  required  statement  were 
barred  by  the  adjudication. 

Distinguished  in  Pueblo  v.  Budd,  19  Colo.  589,  36  Pac.  602,  holding 
that  failure  to  file  a  statement  does  not  work  a  forfeiture  of  equitable 
interest  of  one  in  possession. 

16  Wall.  336-338,  21  I*.  Ed.  469,  RIPLEY  V.  PASSENGERS'  ASSURAKOE 
,    00. 
Where  Insured  proceeded  by  steamboat  to  a  village  and  then  walked 
eight  miles  to  his  home,  he  was  not,  while  walking,  traveling  by  "public 
or  private  conveyance/'  within  clause  of  accident  policy. 

Approved  in  Wood  v.  General  Accident  Ins.  Co.,  156  Fed.  983,  insurer 
was  not  liable  for  death  of  postal  clerk  resulting  from  wrecking  of  rail- 
way postal  car  under  policy  insuring  against  accidental  death  "while 
actually  riding  as  passenger" ;  Aetna  Life  Ins.  Co.  v.  Vandecar,  86  Fed. 
289,  30  C.  C.  A.  48,  words,  "injuries  sustained  while  riding  as  a  passen- 
ger," etc.,  do  not  apply  to  one  riding  on  the  platform  of  a  car;  Richards 
v.  Travelers'  Ins.  Co.,  89  Cal.  176,  23  Am.  St.  Rep.  459,  26  Pac.  764, 
arguendo. 

Construction  of  provision  in  accident  insurance  policy  giving  double 
indemnity  when  insured  is  injured  while  "riding  as  passenger/* 
etc.    Note,  Ann.  Oas.  1913A,  843. 

What  constitutes  an  accident,  to  insured.    Note,  SO  L.  &.  A.  206. 


1103  MERRILL  v.  PETTY.  16  Wall.  338-347 

Insurances-Scope  of  provision  for  indemnity  in  case  of  injury  while 
riding  in  public  conveyance.    Note,  37  L.  R.  A.  (N.  S.)  619. 

What  is  death  by  accidental  means.    Note,  8  Am.  St.  Retf.  766. 

16  Wall  338-347,  21  L.  Ed.  499,  MEEBILL  ▼.  PETTY. 

Where  writ  of  error  Is  brought  by  defendant  in  original  action,  matter 
In  dispute  Is  amount  of  judgment  rendered  in  Circuit  Court. 

Approved  in  Johnson  v.  Tully,  2  Ariz.  225,  12  Pac.  567,  holding  under 
act  of  March  3, 1886,  making  five  thousand  dollars  jurisdictional  amount 
for  appeal  from  territorial  court,  judgment  for  four  thousand  three  hun- 
dred and  four  dollars  and  ninety -three  cents  not  appealable ;  Thompson  v. 
Butler,  95  U.  S.  695,  24  L.  Ed.  541,  where  verdict  was  for  five  thousand 
and  sixty-six  dollars  and  seventeen  cents  "in  gold,"  but  judgment  was 
entered  for  five  thousand  dollars  "in  coin/'  the  court  had  no  jurisdic- 
tion ;  Hilton  v.  Dickinson,  108  U.  S.  173,  27  L.  Ed.  690,  2  Sup.  Ct.  429,  and 
.Richmond  v,  Brummil,  52  Kan.  248,  34  Pac.  784,  on  appeal  by  defendant, 
the  sum  of  the  judgment  against  him  governs  the  jurisdiction,  when  no 
affirmative  relief  is  asked;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29 
L.  Ed.  379,  6  Sup.  Ct.  43,  where  separate  judgments  were  rendered 
against  heirs,  each  for  his  proportionate  share,  on  note  of  ancestor,  the 
Supreme  Court  has  jurisdiction  in  error  only  over  the  judgments  exceed- 
ing five  thousand  dollars;  Decker  v.  Williams,  73  Fed.  311,  following 
rule;  dissenting  opinion  in  Dashiel  v.  Slingerland,  60  Cal.  662,  majority 
holding  that  the  amount  sued  for,  exclusive  of  interest,  is  the  test  of 
jurisdiction. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Oaa.  396. 

Parties  cannot  authorize  court  to  revise  judgment  of  inferior  court  in 
any  other  mode  of  proceeding  than  that  which  the  law  prescribes. 

Approved  in  Doty  v.  Jewett,  22  Blatchf.  69,  19  Fed.  339,  following 
rule;  Dodd  v.  Una,  40  N.  J.  Eq.  714,  5  Atl.  165,  holding  appellant  not 
debarred  from  questioning  the  jurisdiction  by  reason  of  his  conduct  in 
respect  to  petition  filed  by  the  institution;  Taylor  v.  Colorado  Iron 
Works,  33  Colo.  186,  80  Pac.  131,  arguendo. 

Where  decree  on  libel  in  personam  was  less  than  two  thousand  dollars, 
Supreme  Court  has  no  jurisdiction,  though  libel  in  rem  for  more  than  two 
thousand  dollars  had  been  filed  against  the  schooner,  no  attempt  having 
been  made  to  consolidate  the  suits. 

Approved  in  The  Alaska,  35  Fed.  557,  where  case  was  held  out  of 
district  under  stipulation,  it  will  be  presumed  that  judge  was  actually 
holding  court  of  outside  district ;  Avery  v.  The  Wanata,  2  Fed.  Cas.  252. 
44  Fed.  361,  declaring  that  a  decree  for  collision  in  favor  of  several  libel- 
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ants  should  be  for  a  gross  sum,  to  be  distributed,  if  any  of  such  amounts 
will  be  for  less  than  two  thousand  dollars ;  Petty  v.  Merrill,  12  Blatchf . 
13,  Fed.  Cas.  11,051,  arguendo. 


16  Wall.  348-361,  21  I*  Ed.  601,  THE  MABT  EVELINE. 

Where  vessel,  having  wind,  was  sailing  close  to  shore  to  avoid  a 
strong  tide,  and  where  position  of  other  vessels  in  regard  to  third  vessel 
•made  it  dangerous  for  vessel  having  the  wind  to  luff,  she  was  justified  in 
keeping  her  course.  % 

Cited  in  The  Barque  Kallisto,  2  Hughes,  144,  Fed.  Cas.  7600,  and  Petty 
v.  Merrill,  12  Blatchf.  13,  Fed.  Cas.  11,051,  both  arguendo. 

Rights  and  duties  of  vessels  in  navigable  waters  as  to  navigation. 
Note,  75  Am.  Dec.  604. 

16  Wall.  351-362,  21  L.  Ed.  280,  MARQUEZE  v.  BLOOM. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

16  Wall.  352-366,  21  L.  Ed.  341,  McNITT  v.  TURNER. 

Purchasers  at  judicial  sales  are  purchasers  within  recording  act  of 
Illinois,  and  a  deed  not  filed  for  record  is,  as  to  them,  if  they  were  with- 
out notice,  wholly  without  effect. 

Approved  in  Onsley  v.  Bailey  etc.  Co.,  Ill  Ga.  788;  36  S.  E.  753,  hold- 
ing purchaser  at  judicial  sale  acquired  title  as  against  prior  unrecorded 
conveyance ;  Willis  v.  Rust,  4  Tenn.  Civ.  287,  decree  of  sale  of  realty,  to 
be  effective  against  creditors  of  former  owner,  must  be  registered ; 
Webber  v.  Clark,  136  111.  269,  26  N.  E.  361,  holding  purchaser  at  bank- 
rupt sale,  protected  against  a.  prior  unrecorded  deed ;  Holden  v.  Garrett, 
23  Kan.  110,  holding  that  lien  of  mortgage  unrecorded  at  date  of  judg- 
ment, but  recorded  before  the  sale,  is  prior  to  the  lien  of  the  judgment. 

-  Administrator's  sales — Notice.    Note,  87  Am.  Dec.  223. 

Purchaser  at  judicial  sale  as  chargeable  with  notice  of  unrecorded 
instrument  affecting  title  to  property.  Note,  Ann.  Oaa.  1915B, 
236,  237. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.  Note,  12  L.  R.  A. 
36. 

Exception  to  general  charge  for  plaintiff  in  ejectment  held  insufficient 
which  did  not  point  out  specifically  the  defective  links  in  plaintiff's  chain 
of  title. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  740,  51  C.  C.  A. 
411,  refusing  to  disturb  judgment,  case  tried  without  jury,  based  upon 
general  finding  in  defendant's  favor,  plaintiff's  title  put  in  issue;  Posey 
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v.  Hanson,  10  App.  D.  C.  504,  in  ejectment,  where  plaintiffs r  claim  as 
descendants  of  maternal  grandfather  of  person  last  seized,  relying  upon 
failure  of  nearer  lines  of  descent,  testimony  that  decedent  had  sister 
reputed  to  be  married  and  to  have  children  was  admissible;  Merryman 
v.  Hoover,  107  Va.  497,  59  S.  E.  486,  plaintiff  cannot  recover  in  eject- 
ment where  outstanding  title  was  in  another  for  ten  years  after  suit  was 
begun  and  until  few  months  before  trial;  Beckwith  v.  Bean,  98  U.  S. 
284,  25  L.  Ed.  131,  refusing  to  regard  an  exception,  which  did  not  call 
the  attention  of  the  court  below  to  the  specific  propositions  objected 
to ;  Connecticut  Life  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  261,  28  L.  Ed. 
712,  5  Sup.  Ct.  125,  holding  exception  to  modification  by  court,  in  its 
general  charge,  of  a  particular  proposition  submitted,  without  stating 
specifically  the  modification,  is  too  vague ;  Phoenix  Assur.  Co.  v.  Lucker, 
77  Fed.  248,  23  C.  C.  A.  139,  holding  an  exception  "to  so  much  of" 
a  long  charge  "as  requires  evidence  should  show  an  intention  to  deceive" 
is  too  general. 

Petition  to  sell  realty,  averring  that  decedent  died  leaving"  certain 
realty,  sufficiently  complies  with  statutory  requirement  for  description  of 
property  of  which  decedent  died  "seised/9 

Distinguished  in  Allen  v.  McFarland,  150  111.  460,  37  N.  E.  1007,  hold- 
ing that  "leave"  did  not  mean  devise. 

Where  letters  of  administration  have  been  granted  by  proper  court, 
it  will  not  be  presumed  against  their  regularity  that  the  grantee  was  not 
the  public  administrator.  Error  will  not  be  presumed  but  must  be  shown 
in  such  a  case. 

Approved  in  Vermillion  v.  Le  Claire,  89  Mo.  App.  61,  holding  public 
administrator's  authority  upon  filing  proper  notice  cannot  be  attacked 
collaterally. 

Distinguished,  in  United  States  v.  Loeb,  99  Fed.  732,  holding  treasurer's 
authority  to  take  appeal  rebuttable. 

Administrator's  sale,  under  order  of  court  having  jurisdiction,  is  a  pro- 
ceeding coram  jndlce,  and  can  he  Impeached  collaterally  only  for  fraud. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  372,  60  L.  Ed. 
336,  36  Sup.  Ct.  121,  appointment  of  administrator  was  not  void  for 
informality  of  petition,  and  was  not  subject  to  collateral  attack;  United 
States  v.  Morse,  218  U.  S.  508,  21  Ann.  Gas.  782,  54  L.  Ed.  1129,  31  Sup. 
Ct.  37,  decree  of  sale  of  infant's  estate  may  be  reversed  for  error,  but 
until  so  corrected  is  not  nullity ;  American  Car  &  Foundry  Co.  v.  Ander- 
son, 211  Fed.  307,  127  C.  C.  A.  587,  public  administrator's  compromise 
of  claim  for  decedent's  wrongful  death  was  not  subject  to  collateral  at- 
tack by  next  of  kin's  application  to  revoke  order  appointing  such  admin- 
VII— 70 
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istrator;  Rexford  v.  Brans wick-Balke-Collender  Co.,  181  Fed.  471,  104 
C.  C.  A.  210,  decree  of  sale  by  probate  court  of  lunatic's  property  to  pay 
debts  cannot  be  collaterally  attacked  for  irregularity ;  Copley  v.  Ball,  176 
Fed.  691,  100  C.  C.  A.  234,  where  recorder  had  jurisdiction  to  determine 
sufficiency  of  foreign  will  as  will  of  lands,  his  determination  could  not  be 
collaterally  attacked ;  Eretsinger  v.  Brown,  165  Fed.  615,  91  C.  C.  A.  450, 
decree  of  County  Court  having  jurisdiction  ordering  sale  of  real  property 
to  pay  debts  against  estate  was  not  void  for  irregularity,  and  not  subject 
to  collateral  attack ;  In  re  Decker's  Estate,  3  Alaska,  109,  decree  of  pro- 
bate court  approving  final  account  of  administrator  and  distributing  es- 
tate was  not  subject  to  collateral  attack  for  failure  to  file  inventory; 
White  v.  Martin,  2  Alaska,  498,  jurisdiction  of  probate  court  to  appoint 
guardian  for  lunatic's  property  not  collaterally  attackable;  Lincoln 
Trust  Co.  v.  Gaddis  &  Perry  Co.,  15  Ariz.  377,  Ann.  Gas.  1915D,  1091, 
139  Pac.  463,  appointment  of  foreign  corporation  as  ancillary  adminis- 
trator of  property  of  nonresident  cannot  be  attacked  in  suit  by  adminis- 
trator to  recover  property  in  State;  Stearns  v.  Wiborg,  123  Mich.  590, 
82  N.  W.  285,  holding  decision  of  foreign  court  upon  questions  of  law 
involved  conclusive  upon  court;  In  re  Hanson,  105  Minn:  36,  127 
Am.  St.  Rep.  523,  117  N.  W.  238,  sale  of  real  estate  by  administrator, 
though  appointment  was  irregular,  was  not  subject  to  attack  in  action 
by  heir;  Plains  Land  &  Improvement  Co.  v.  Lynch,  38  Mont.  290,  129 
Am.  St.  Rep.  645,  99  Pac.  -853,  where  deed  correctly  described  land,  mis- 
take in  order  of  sale  should  be  located  as  clerical  error  and  proceedings 
not  declared  void  on  collateral  attack ;  Cornett  v.  Williams,  20  Wall.  250, 
22  L.  Ed.  259,  presuming  sale  of  decedent's  estate,  authorized  by  County 
Court  with  jurisdiction,  to  be  regular;  Davis  v.  Gaines,  104  U.  S.  392, 
26  L.  Ed.  760,  holding  sale,  under  order  of  probate  court,  not  affected  by 
probate  of  a  later  will  appointing  another  executor;  Thaw  v.  Ritchie,  136 
U.  S.  548,  34  L.  Ed.  538,  10  Sup.  Ct.  1044,  holding  that  order  of  sale  by 
orphans'  court  cannot  be  collaterally  impeached  for  want  of  notice  to 
the  infants;  Simmons  v.  Saul,  138  U.  S.  452,  453,  454,  34  L.  Ed.  1060; 
1061, 11  Sup.  Ct.  373,  374,  and  Garrett  v.  Boeing,  68  Fed.  61, 15  C.  C.  A. 
209,  both  holding  that  judgment  of  parish  court,  in  appointing  the  admin- 
istrator under  the  law  of  Louisiana,  could  not  be  collaterally  impeached ; 
Laing  v.  Rigney,  160  U.  S.  543,  40  L.  Ed.  528, 16  Sup.  Ct.  369,  in  absence 
of  statutory  direction  or  reported  decision  to  the  contrary,  this  court 
must  find  the  law  of  New  Jersey  applicable  to  this  case  in  the  decree 
of  the  chancellor ;  Holmes  v.  Oregon  etc.  R.  R.  Co.,  7  Sawy.  "387,  9  Fed. 
234,  holding  that  adjudication  of  fact  of  inhabitancy  in  issuing  letters 
of  administration  is  conclusive;  Mc Arthur  v.  Allen,  3  Fed.  324,  decree 
setting  aside  will  cannot  be  collaterally  impeached;  Smythe  v.  Henry, 
41  Fed.  712,  declaring  that  courts  of  equity  have  jurisdiction  to  decree 
a  sale  of  land  of  a  decedent  to  pay  his  debts ;  Graff  v.  Louis,  71  Fed.  595, 
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holding  that  judgment  could  not  be  collaterally  attacked  on  ground  that 
affidavit  for  attachment  did  npt  comply  with  the  statute ;  Ryan  v.  Staples, 
76  Fed.  726,  23  C.  C.  A.  541,  holding  that  decree  of  sale  of  several  pieces 
of  property  is  not  void,  though  it  permits  a  lien  against  one  piece  to 
share  pro  rata  in  proceeds  of  all;  Applegate  v.  Applegate,  107  Iowa,  323, 
78  N.  W.  38,  holding  conclusive,  decision  of  court  determining  that 
jurisdictional  facts  exist;  Qrevemberg  v.  Bradford,  44  La.  Ann.  420,  10 
South.  791,  the  truth  of  the  record  concerning  matters  within  its  juris- 
diction cannot  be  disputed;  Commonwealth  v.  Vincent,  160  Mass.  281, 
35  N.  E.  852,  holding  that  omission  to  set  forth  in  terms  in  the  order  the 
consent  of  the  defendant  to  the  continuance  did  not  invalidate  the  pro- 
ceedings ;  Johnson  v.  Beazley,  65  Mo.  260,  27  Am.  Rep.  282,  holding  valid 
administrator's  deed,  though  record  did  not  show  facts  authorizing  his 
appointment;  Rowden  v.  Brown,  91  Mo.  432,  4  S.  W.  129,  holding  pro- 
ceedings of  probate  court  not  subject  to  collateral  attack ;  Harris  v. 
Chipman,  9  Utah,  104,  33  Pac.  242,  holding  letters  of  administration  not 
subject  to  collateral  attack  because  no  bond  had  been  given. 

Distinguished-  in  The  Elexena,  53  Fed.  366,  holding  State  law  that 
sale  of  vessel  violating  oyster  law  shall  vest  a  clear  title  is  null,  in  so 
far  as  it  will  divest  existing  maritime  liens. 

Judicial  notice  of  geographical  facts.    Note,  12  Ann.  Oaa.  932,  937. 

Immunity  from  collateral  attack  of  order  of  probate  court  for  sale 
of  decedent's  real  estate.    Note,  3  Ann.  Oas.  2S4. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  R.  A.  (N.  S.)  916. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A. 
781. 

Miscellaneous.  Cited  in  McGuire  v.  Blount,  199  U.  S.  144,  50  L.  Ed. 
128,  26  Sup.  Ct.  1,  plaintiff  in  ejectment  must  recover  upon  strength  of 
own  title;  Snowden  v.  Loree,  122  Fed.  494,  63  C.  C.  A.  161,  to  effect 
mere  claim  of  ownership  of  vacant  land,  driving  away  trespassers,  insuffi- 
cient to  constitute  adverse  possession. 

16  Wan.  366-377,  21  L.  Ed.  287,  TAYLOR  V.  TAINTOfc. 

Where  Federal  and  State  courts  have  concurrent  jurisdiction  in  a  civil 
or  criminal  case,  tribunal  which  first  gets  it  holds,  to  the  exclusion  of  the 
other,  until  its  duty  la  fully  performed. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  446,  60  L.  Ed. 
1096,  equity  refuses  to  enjoin  preliminary  proceeding  before  State 
water  board  sought  to  protect  jurisdiction  of  District  Court,  where 
suits  were  not  identical,  one  being  private,  the  other  quasi  public; 
Ex  parte  Young,  209  U.  S.  162, 14  Ann.  Caa.  764,  13  L.  B.  A.  (N.  S.)  932, 
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52  L.  Ed.  730,  28  Sup.  Ct.  441,  Federal  court  may  enjoin  railroad  at 
suit  of  stockholder  from  enforcing  confiscatory  rates,  where  excessive 
penalties  deter  parties  from  testing  validity  of  State  statute  in  court; 
Brown  v.  Fletcher,  231  Fed.  94,  Federal  court  cannot  be  deprived  of 
jurisdiction  of  suit  to  establish  rights  against  testamentary  trustee  by 
subsequent  decree  of  surrogate's  court  settling  accounts  of  trustee  and 
directing  him  to  pay  trust  fund  to  another  person  ;^£allahan  v.  United 
States,  195  Fed.  926,  115  C.  C.  A.  612,  defendant  in  criminal  case  in 
State  court  arrested  for  violation  of  Federal  law  while  at  large  on  bail 
pending  appeal  cannot  ask  for  continuance  on  ground  that  sentence*  im- 
posed by  State  court  has  not  been  served;  Central  Verniont  Ry.  Co.  v. 
Redmond,  189  Fed.  688,  where  order  of  public  service  commission  to 
change  tracks,  depots  and  crossings  was  appealed  and  remanded  with 
directions  to  extend  time  for  carrying  out  order,  Federal  court  had  no 
jurisdiction  to  enjoin  enforcement  of  order;  South  Penn  Oil  Co.  v.  Miller, 
175  Fed.  738,  99  C.  C.  A.  305,  jurisdiction  of  Federal  court  of  rights 
under  conflicting  oil  leases  was  excluded  by  prior  jurisdiction  of  State 
court ;  United  States  v.  Marrin,  IIP  Fed.  478,  479,  bail  bond  was  for- 
feited where  defendant  convicted  in  Federal  court,  at  large  on  bail,  went 
voluntarily  into  State  with  knowledge  that  prior  indictments  were  there 
pending  against  him,  and  was  arrested,  tried  and  convicted;  Uuited 
States  v.  Dillin,  168  Fed.  820,  821,  94  C.  C.  A.  337,  that  person  is  under 
indictment  for  embezzlement  of  public  money  as  Federal  officer  and  has 
given  bail  does  not  exempt  him  from  imprisonment  on  treasury  distress 
warrant  for  collection  of  such  indebtedness;  Peckham  v.  Henkcl,  166 
Fed.  628,  accused  indicted  in  one  district  could  not  resist  removal  for 
trial  under  indictment  in  another  district,  where  both  courts  were  act- 
ing in  aid  of  removal ;  State  of  Texas  v.  Palmer,  158  Fed.  709,  22  L.  R.  A. 
(N.  S.)  316,  85  C.  C.  A.  603,  where  District  Court  of  Texas  appointed 
receiver  for  all  property  within  State,  Federal  court  was  without  juris- 
diction to  appoint  receiver  for  same  property  pending  appeal ;  Louisville 
&  N.  R.  Co.  v.  Railroad  Commission,  157  Fed.  953,  enjoining  enforce- 
ment of  statute  fixing  confiscatory  rates ;  In  re  Southwestern  Bridge  etc. 
Co.,  133  Fed.  571,  where  Kansas  corporation  and  Oklahoma  corporation 
each  did  business  in  its  own  State,  but  were  owned  and  managed  by 
same  persons,  and  business  of  both  intermingled  and  both  became  bank- 
rupt in  Kansas  and  later  receiver  appointed  for  Oklahoma  corporation, 
Kansas  courts  had  priority  of  jurisdiction;  Pitt  v.  Rodgers,  104  Fed. 
389,  43  C.  C.  A.  600,  enjoining  defendants  from  prosecuting  suit  in  State 
court,  complainant,  purchasing  lands  without  notice  of  suit;  Colston  v. 
Southern  Home  Bldg.  etc.  Assn.,  90  Fed.  310,  refusing  jurisdiction  to 
appoint  receiver  and  liquidate  affairs  of  insolvent  corporation,  prior  suit 
pending  in  State  court;  Ewing  v.  Mallison,  65  Kan.  488,  93  Am.  St.  Rep. 
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302,  70,  Pac.  370,  holding  probate  court  of  Lyon  county  acquiring  juris- 
diction first  of  estate  retains  same  to  end;  State  v.  Hagen,  136  La. 
889,  67  South.  942,  extension,  by  Constitution,  of  appellate  jurisdiction 
to  cases  involving  legality  of  fines,  forfeitures  or  penalties,  imposed  by 
municipal  corporation,  applies  to  cases  arising  under  parish  ordinances ;  - 
Ferriday  v.  Middlesex  Banking  Co.,  118  La.  790,  43  South.  411,  in  suit 
to  rescind  contract  involving  titles  to  land,  Federal  court  having  juris- 
diction retains  cause,  and  proceedings  in  State  court  are  stayed ;  Thread- 
gill  v.  Colcord,  16  Okl.  469,  85  Pac.  709,  where  purchaser  at  master's 
sale  under  decree  is  himself  a  party  to  suit  in  which  decree  entered,  he 
cannot  collaterally  attack  regularity  of  decree;  J.  W.  Kelly  &  Co.  v. 
Conner,  122  Tenn.  281,  123  S.  W.  632,  equity  will  not  enjoin  prosecu- 
tions of  violations  of  act  prohibiting  sale  of  intoxicating  liquor  within 
four  miles  of  sohoolhouse,  pending  determination  of  validity  of  act; 
New  Orleans  v.  New  York  Mail  Steamship  Co.,  20  Wall.  392,  22  L.  Ed. 

857,  holding  that  Supreme  Court  cannot  reverse  the  imposition  of  fine 
by  Circuit  Court  for  contempt ;  French  v.  Hay,  22  Wall.  253,  22  L.  B<L 

858,  Circuit  Court  into  which  case  is  removed  may  enjoin  complainant  v 
from  sending  transcript  into  another  State  and  suing  there ;  Rio  Grande 
R.  R.  Co.  v.  Gomila,  132  U.  S.  485,  33  L.  Ed.  408,  10  Sup.  Ct.  157,  hold- 
ing that  probate  laws  of  a  State  do  not  apply  to  property  seized  upon 
execution  previous  to  the  death;  Harkrader  v.  Wadley,  172  U.  S.  164, 
43  L.  Ed.  405,  19  Sup.  Ct.  125,  holding  that  Circuit  Court  administering 
civil  remedies  cannot  enjoin  criminal  proceeding  in  State  court ;  Wilmer 
v.  Atlanta  etc.  Ry.  Co.,  2  Woods,  421,  Fed.  Cas.  17,775,  holding  that 
restraining  order  gave  constructive  possession  of  the  property,  and  sub- 
sequent seizure  by  order  of  another  court  was  in  contempt,  though  it 
first  obtained  actual  possession ;  Sharon  v.  Terry,  13  Sawy.  414, 1  L.  R.  A. 
587,  36  Fed.  356 ;  In  re  James,  18  Fed.  857,  858,  Rodgers  v.  Pitt,  96  Fed. 
674,  Gamble  v.  San  Diego,  79  Fed.  500,  and  Fitzgerald  v.  Fitzgerald  & 
Mallory  Construction  Co.,  44  Neb.  497,  62  N.  W.  911,  all  following  rule ; 
Kessler  v.  Continental  Construction  etc.  Co.,  42  Fed.  260,  denying  tem- 
porary injunction,  where  action  of  Superior  Court  would  not  impair  the 
exclusive  jurisdiction  of  Circuit  Court;  In  re  Fox,  51  Fed.  430,  holding 
that  accused  cannot  raise  question  of  prior  jurisdiction;  Adams  v.  Mer- 
cantile Trust  Co.,  66  Fed.  621,  15  C.  C.  A.  1,  holding  that  State  court 
should  be  granted  the  possession  of  the  property  which  was  necessary 
to  the  further  exercise  of  its  jurisdiction;  Foster  v.  Bank  of  Abingdon, 
68  Fed.  725,  the  jurisdiction  of  State  court  having  attached,  it  was 
exclusive;  Hatch  v.  Bancroft-Thompson  Co.,  67  Fed.  808,  after  State 
court  has  acquired  jurisdiction,  a  Federal  court  will  refuse  to  a  creditor 
procuring  judgment  there,  the  same  relief  prayed  in  State  court ;  United 
States  v.  Lee,  84  Fed.  632,  holding  that  court  did  not  acquire  jurisdio* 
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t ion  of  a  case  because  of  its  commission  within  its  jurisdiction  and  the 
return  and  filing  of  an  indictment;  Sharon  v.  Sharon,  84  Cal.  430,  23 
Pac.  1101,  holding  that  judgment  of  Circuit  Court  first  acquiring  juris- 
diction is  conclusive,  though  rendered  subsequent  to  judgment  of  State 
court;  Hess  v.  Grimes,  5  Kan.  App.  763,  48  Pac.  597,  surrender,  upon 
requisition,  of  prisoner,  by  State  first  acquiring  jurisdiction  of  him, 
is  a  waiver  of  its  jurisdiction ;  State  v.  Burke,  35  La.  Ann,  188,  holding 
that  court,  pending  the  supersedeas,  should  not  render  any  decree  which 
would  destroy  its  effects;  Butchers'  Union  Slaughter-House  etc.  Co.  v. 
Crescent  City  Livestock  etc.  Co.,  37  La.  Ann.  881,  holding  that  prosecu- 
tion of  suit,  founded  on  the  assumption  that  a  decree  was  not  law, 
was  without  probable  cause;  State  v.  Benton,  12  Mont.  76,  29  Pac.  428, 
holding  that  writ  of  prohibition  was  properly  issued,  since  record  did 
not  show  that  court  of  county  of  decedent's  death  was  without  juris- 
diction to  grant  administration;  Ex  parte  Hobbs,  32  Tex.  Cr.  318,  40 
Am.  St.  Rep.  785,  22  S.  W.  1036,  where  escaped  extradited  fugitive 
returns  and  commits  a  crime,  he  will  not  be  turned  over  until  final  dis- 
position of  last  crime;  Bank  of  Chaldron  v.  Anderson,  6  Wyo.  535,  48 
Pac.  202,  holding  that  decree  of  court  first  acquiring  jurisdiction  must 
prevail,  though  judgment  was  rendered  subsequently. 

Distinguished  in  Beavers  v.  Haubert,  198  U.  S.  85,  49  L.  Ed.  953, 
25  Sup.  Ct.  573,  prosecution  of  proceedings  to  remove  to  another  dis- 
trict for  trial  one  charged  with  offense  is  not  unlawful  interference 
with  jurisdiction  of  Circuit  Court  in  whose  custody  accused  held  to 
await  trial  pending  in  such  court,  where  such  court  consented;  Logan 
v.  Greenlaw,  12  Fed.  19,  holding  that  bill  to  settle  partnership  may  be 
maintained,  though  another  be  pendihg  in  another  forum  of  concur- 
rent jurisdiction,  so  long  as  possession  of  receiver  is  not  disturbed. 
Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Rep.  814. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note,  19  Ann. 
Gas.  460. 

In  extradition  cases,  Governor  represents  sovereignty  of  State  in  giv- 
ing efficacy  to  Federal  Constitution.  He  cannot  be  compelled  to  act,  but 
if  he  does,  and  fugitive  is  surrendered,  his  State  cannot  require  fugitive's 
appearance  before  its  tribunals. 

Approved  in  Innes  v.  Tobin,  140  U.  S.  131,  60  L.  Ed.  664,  36  Sup.  Ct. 
291,  interstate  rendition  of  fugitive  from  justice  was  net  void  because 
accused  had  been  brought  involuntarily  into  surrendering  State;  In  re 
Beavers,  131  Fed.  368,  where  Federal  prisoner  was  removed  to  certain 
district  for  trial  on  indictment  pending  in  such  district,  he  cannot  ob- 
ject to  removal  to  another  district  on  indictment  pending  in  such  dis- 
trict before  trial  in  first  district;  In  re  Opinion  of  the  Justices,  201 
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Mass.  610,  24  L.  R.  A.  (N.  8.)  790,  89  N.  E.  175,  Governor  has  no 
power  to  extradite  person  serving  sentence  in  his  own  State,  except  by 
exercise  of  pardoning  power;  Ex  parte  Bergman,  60  Tex.  Cr.  19,  130 
S.  W.  180,  State  statute  could  not  limit  definition  of  fugitive  from 
justice  to  offenses  punishable  by  death  or  imprisonment,  and  person 
convicted  could  be  extradited,  where  punishment  was  fine  and  sentence 
to  jail;  Ex  parte  The  State,  In  re  Mohr,  73  Ala.  509,  holding  party 
authorized  to  demand  extradition  of  fugitive  is  not  an  agent  of  the 
Federal  government;  Barranger  v.  Baum,  103  Ga.  474,  68 -Am.  St.  Rep. 
121,  30  S.  E.  528,  in  trial  of  habeas  corpus  in  extradition  case,  the  only 
question  is,  did  executive  act  according  to  law;  Davis'  case,  122  Mass. 
328,  holding  that  warrant  for  surrender  of  fugitive  is  prima  facie  evi- 
dence of  compliance  with  legal  prerequisites;  Work  v.  Corrington,  34 
Ohio  St.  73,  76,  77,  79,  32  Am.  Rep.  350,  363,  354,  355,  holding  that 
Governor  may  revoke  warrant  for  surrender  of  fugitive,  which  should 
not  have  been  issued;  State  v.  Stewart,  60  Wis.  592,  50  Am.  Rep.  391, 
19  N.  W.  431,  holding  that  person  extradited  may  be  arrested  and  tried 
for  another  offense  before  he  is  allowed  to  return;  In  re  Hooper,  52  Wis. 
702,  arguendo. 

Proceedings  for  arrest  and  surrender  in  one  State  of  fugitives  from 
justice  in  another.    Note,  57  Am.  Dec.  393,  399. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  110,  115,  129. 

Extradition  of  person  under  confinement  in  asylum  State.    Note, 
24  L.  R.  A.  (N.  S.)  800,  801. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  R.  A.  (N.  S.)  224. 

When  one  released  on  bail  goes  into  another  State,  and,  on  requisition 
of  Governor  of  a  third  State,  is  there  delivered  up,  and  convicted  and  im- 
prisoned in  such  third  State,  the  condition  of  the  recognizance  has  not 
become  impossible  by  act  of  law  so  as  to  discharge  the  bail. 

Approved  in  Peckham  v.  Henkel,  216  U.  S.  486,  54  L.  Ed.  580,  30 
Sup.  Ct.  255,  sureties  on  bail  bond  were  released  where  Federal  gov- 
ernment ordered  removal  to  answer  later  indictments  in  another  dis- 
trict; Ex  parte  Marrin,  164  Fed.  635,  636,  637,  defendant,  charged 
with  crime  in  Federal  court  and  at  large  on  bail,  held  to  answer 
indictment  in  State  court  was  not  entitled  to  discharge  on  habeas 
corpus,  where  neither  United  States  nor  surety  demand  discharge; 
Bingeman  v.  State,  136  Ala.  132,  34  South.  351,  holding  plea  bad  to  scire 
facias,  defendant  absent  from  State  on  account  of  ill  health;  People  v. 
Hathaway,  206  111.  51,  68  N.  E.  1056,  holding  order  discharging  from 
arrest  debtor  taking  advantage  of  insolvent  law  releases  bail  bond; 
State  v.  Drake,  40  OkL  540,  541,  139  Pac.  977,  in  suit  upon  bail  bond, 
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absence  from  State  to  secure  attorney  and  appearance  after  forfeiture 
was  not  defense;  In  re  Fitton,  55  Fed.  272,  refusing  to  discharge  party 
who  had,  by  contempt,  placed  himself  so  that  he  could  not  discharge 
his  bail;  United  States  v.  McGlashen,  66  Fed.  538,  in  an  action  on  a 
forfeited  recognizance,  only  a  legal  defense  can  be  heard;  Cain  v.  State, 
55  Ala.  173,  and  King  v.  State,  18  Neb.  390,  25  N.  W.  526,  holding  bail 
not  discharged  by  imprisonment  of  principal  in  another  State;  Steelman 
v.  Mattix,  38  N.  J.  L.  249,  20  Am.  Rep.  391,  holding  that  his  incarcera- 
tion did  not  excuse  an  actual  surrender  of  principal ;  Sedberry  v.  Carver, 
77  N.  C.  323,  holding  bail  not  exonerated  where  imprisonment  of  prin- 
cipal expired  before  judgment  against  principal  or  sureties;  Huston  v. 
People,  12  Colo.  App.  276,  55  Pac.  264,  holding  bail  discharged  where 
principal  was  arrested  in  same  State  under  a  different  charge;  State  v. 
Merrihew,  47  Iowa,  118,  29  Am.  Rep.  467,  holding  that  arrest  in  an- 
other county  does  not  discharge  bail ;.  Clark  v.  Barnard,  108  U.  S.  454, 
27  L.  Ed.  787,  2  Sup.  Ct.  888,  penalty  for  nonperformance  of  conditions. 

Effect  on  liability  of  bail  of  confinement  of  principal  in  another. 
Note,  37  Am.  Rep.  52. 

Subsequent  arrest  of  principal  as  exonerating  sureties  on  criminal 
bail  bond.    Note,  Ann.  Gas.  19120,  748,  749. 

Sickness  or  death  of  principal  as  exonerating  sureties  on  criminal 
bail  bond.    Note,  Ann.  Gaa.  1915B,  436. 

Liability  of  bail  where  principal  cannot  appear.    Note,  23  L.  R.  A. 
(N.  S.)  137,  139,  140. 

4 

Dominion  of  sureties  over  principal  is  a  continuance  of  the  original 
imprisonment;  they  may  arrest  him  at  any  time. 

Approved  in  Sibray  v.  United  States,  185  Fed.  404,  107  C.  C.  A.  483, 
proceeding  of  habeas  corpus  will  not  lie  in  Federal  court  where  relator 
is  at  large  on  bail ;  United  States  v.  Lee,  170  Fed.  614,  court  may  refuse 
proffered  criminal  recognizance  signed  by  surety  indemnified  by  third 
parties,  where  purpose  was  to  substitute  recognizance  and  indemnity 
for  appearance  and  enable  accused  to  escape;  United  States  v.  Peck- 
ham,  143  Fed.  628,  one  who  is  arrested  in  one  Federal  district  for  re- 
moval to  another  for  trial  on  criminal  charge,  and  bound  over,  and 
gives  bail  for  appearance  in  other  district,  cannot  obtain  review  of 
magistrate's  decision  on  his  surrender  by  his  bail;  Mackenzie  v.  Bar- 
rett, 141  Fed.  965,  966,  5  Ann.  Gas.  551,  73  C.  C.  A.  280,  one  giving 
bail  on  appeal  from  order  on  ne  exeat  is  entitled  to  writ  of  habeas 
corpus;  In  re  Beavers,  125  Fed.  989,  holding  person  arrested,  under 
commissioner's  warrant,  held  to  bail  pending  examination  not  subject  to 
second  arrest  for  removal  to  different  district;  Coleman  v.  State,  121 
Ga.  598,  49  S.  £.  717,  without  proof  of  authority  to  do  so,  son  of  bail 
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cannot  empower  third  person  to  recapture  principal;  United  States  v. 
Von  Jenny,  39  App.  D.  C,  381,  court  cannot  remit  forfeited  recogni- 
zance of  fugitive  from  justice,  though  surety  seeking  relief  has  made 
every  effort  to  produce  principal  for  trial  j  Commonwealth  v.  Allen, 
157  Ky.  10,  50  L.  R.  A.  (N.  S.)  252,  162  S.  W.  118,  surety  on  bail  bond 
for  accused  in  criminal  charge  is  not  released  by  insanity  of  accused 
and  disappearance  from  State;  State  v.  Boasberg,  124  La.  292,  50  South. 
163,  surety  on  bond  of  person  convicted  of  crime  may  permit  him  to 
go  beyond  limits  of  State;  Netrograph  Mfg.  Co.  v.  Scrugham,  197  N.  Y. 
381,  134  Am.  St.  Rep.  886,  27  L.  R.  A.  (N.  S.)  333,  90  N.  E-963,  nonresi- 
dent under  bail  and  returning  to  State  for  trial  is  constructively  in  cus- 
tody of  law,  and  is  not  exempt  from  service  of  process  in  civil  suit ;  Carr 
v.  Sutton,  70  W.  Va.  420,  74  S.  E.  240,  negligence  of  bail  allowing  prin- 
cipal to  escape  was  defense  in  action  by  bail  against  surety  on  bond; 
Cosgrove  v.  Winney,  174  U.  S.  68,  43  L.  Ed.  898,  19  Sup.  Ct.  599,  hold- 
ing that  one  extradited  and  on  bail  cannot  be  arrested  for  an  uncx- 
traditable  offense;  United  States  v.  Stevens,  16  Fed.  105,  under  the 
statute,  parol  evidence  of  the  surrender  of  principal  and  discharge  is 
inadmissible;  In  re  James,  18  Fed.  857,  removal  of  prisoner  by  court 
beyond  the  control  of  the  bondsmen  relieves  them;  In  re  Grice,  79  Fed. 
632,  holding  that  writ  of  habeas  corpus  may  issue,  though  principal 
was  surrendered  by  collusion  with  sureties ;  United  States  v.  Murphy,  82 
Fed.  901,  holding  that  a  recognizance  taken  in  a  criminal  case  is  "pro- 
cess"; In  re  Von  Der  Ahe,  85  Fed.  962,  holding  that  bail  may  arrest 
principal  in  another  State  and  remove  him;  State  v.  Lingerfelt,  109 
N.  C.  778,  14  L.  R.  A.  608,  14  S.  E.  76,  that  recognizance  has  been  for- 
feited will  not  deprive  sureties  of  their  right  to  arrest  principal. 

Right  of  person  out  on  bail  to  writ  of  habeas  corpus.    Note,  5 
Ann.  Oas.  553. 

Miscellaneous.  Cited  to  point  that  -laws  of  other  States  must  be 
proved  as  facts,  in  Rosenbaum  v.  United  States  Credit  System  Co.,  64 
N.  J.  L.  34,  44  Atl.  967. 

16  Wall.  378-390,  21  L.  Ed.  358,  NEW  ORLEANS  INSUBANOE  ASSOCIA- 
TION v.  PIAGOIO.  . 

Party  cannot  recover  special  damages  for  detention  of  money  due  to 
him  beyond  what  the  law  allows  as  interest,  and  the  act  of  Jury  in  allowing 
five  thousand  dollars  for  detention  of  money,  under  claim  for  Insurance, 
In  addition  to  interest,  was  erroneous. 

Approved  in  Board  of  Directors  v.  Roach,  174  Fed.  955,  99  C.  C.  A. 
453,  where  levee  board  unable  to  make  payments  issued  certificates  of 
indebtedness  discounted  by  contractor,  measure  of  damages  for  breach 
of  contract  was  interest  and  did  not  include  amount  of  discount;  Baum- 
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garten  v.  Alliance  Assur.  Co.,  159  Fed.  277,  exemplary  damages  could 
not  be  recovered  for  willful  breach  of  insurance  contract,  nor  damages 
in  addition  to  interest  for  refusal  to  pay  more  than  fifty  per  cent  of 
loss;  Lowe  v.  Turple,  147  Ind.  671,  37  L.  R.  A.  240,  44  N.  E.  31,  measure 
of  damages  for  failure  to  pay  a  debt  when  due  is  legal  interest ;  as  also 
in  Araott  v.  Spokane,  6  Wash.  450,  33  Pac.  1066,  holding  same;  dis- 
senting opinion  in  Banewur  v.  Levenson,  171  Mass.  19,  50  N.  E.  14,  ma- 
jority allowing  the  loss  sustained  by  failure  of  defendant  to  extinguish 
their  debt  of  two  thousand  four  hundred  dollars  at  a  cost  to  them  of 
one  thousand  dollars. 

It  is  not  necessary  to  order  a  new  venire,  where  all  the  facts  are  ap- 
parent on  the  record,  though  not  by  a  special  verdict  in  form. 

Approved  in,  Nalle  v.  Oyster,  230  U.  S.  177,  57  L.  Ed.  1444,  33  Sup.  Ct. 
1043,  error  on  face  of  record  may  be  assigned  as  ground  for  reversal, 
although  no  exception  be  taken;  United  States  v.  Illinois  Surety  Co., 
226  Fed.  664,  Circuit  Court  of  Appeals,  in  case  tried  without  jury,  where 
findings  of  fact  were  undisputed,  after  reversing,  might  render  proper 
Judgment;  In  re  Grove,  180  Fed.  65,  103  C.  C.  A.  416,  stipulation  in 
contempt  proceeding  that  papers  mentioned  should  constitute  record  was 
sufficient  to  take  place  of  bill  of  exceptions;  Farrar  v.  Wheeler,  145  Fed. 
487,  75  C.  C.  A.  386,  where  in  action  for  personal  injuries  only  error 
related  to  assessment  of  damages,  Circuit  Court  of  Appeals  had  juris- 
diction on  reversal  to  limit  retrial  to  question  of  damages;  Nichols  v. 
Board  of  Commrs.,  13  Wjro.  7,  76  Pac.  681,  where  final  judgment  not 
supported  by  pleadings  or  findings,  it  is  reversible  on  error  on  record 
proper  without  bill  of  exceptions,  though  no  exception  taken  to  pro- 
ceedings below;  McNamara  v.  O'Brien,  2  Wyo.  432,  holding  that  error 
apparent  on  record  is  re-examinable,  whether  made  to  appear  by  .bill 
of  exceptions  or  otherwise. 

Instructions  to  jury  of  a  proposition,  correct  in  the  abstract,  if  bill 
of  exceptions  does  not  state  that  evidence  sufficient  to  warrant  jury  in 
passing  upon  the  question  was  not  given,  is  proper. 

Cited  in  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  42,  10  L.  R.  A. 
(N.  S.)  99,  81  C.  C.  A.  80,  arguendo. 

16  Wall.  390-402,  21  I*.  Ed.  361,  BURKE  v.  SMITH. 

Directors  of  a  company  cannot,  by  agreement  or  other  transaction,  re- 
lease an  original  subscriber  to  its  capital  stock,  which  is  a  fund  for  the 
payment  of  its  debts,  from  his  subscription. 

Approved  in  American  Alkali  Co.  v.  Campbell,  113  Fed.  401,  holding 
assent  of  corporation  to  transfer  of  preferred  shares  upon  which  call 
made  not  relieving  owner  thereof  from  liability;  Floyd  v.  State,  177  Ala- 
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186,  59  South.  285,  where  statement  declared  entire  capital  stock  to  have 
been  paid,  when  only  one-fifth  was  paid,  incorporation  was  void ;  Graves 
v.  Denny,  15  Ga.  App.  730,  84  S.  E.  193,  in  action  on  subscription  to 
capital  stock  of  corporation,  plea  of  extension  of  time  without  allega- 
tion of  consideration  or  authority  of  directors  to  make  extension  was 
insufficient;  Beam  v.  Floyd  County  Farmers-  Union,  8  Ga.  App.  399,  69 
8.  E.  225,  capital  stock  of  corporation  is  trust  fund  for  benefit  of  stock- 
holders and  creditors,  and  no  officer  has  authority  to  release  subscriber 
to  capital  stock  from  payment;  Maryland  Trust  Co.  v.  National  Mech. 
Bank,  102  Md.  627,  63  Atl.  77,  holding  trust  company  cannot  purchase 
in  its  own  stock;  Boushall  v.  Myatt,  167  N.  C.  329,  83  S.  E.  353,  sub- 
scriber to  shares  of  stock  was  not  relieved  of  his  obligation  by  non- 
compliance with  condition  precedent  that  subscriptions  should  not  be 
binding  unless  one  hundred  shares  subscribed ;  Gilmore  v.  Smathers,  167 
N.  C.  444,  445,  447,  83  S.  E.  824,  825,  826,  where  stock  of  corporation 
was  subscribed  for  agents  under  prior  agreement  with  principals,  and 
stock  was  issued  to  and  paid  for  by  principals,  agents  are  not  per- 
sonally liable  upon  subscriptions;  Wills  v.  Nehalem  Coal  Co.,  52  Or. 
83,  96  Pac.  533,  directors  cannot,  without  consent  of  all  shareholders, 
release  subscriber  from  obligation  to  pay  for  shares;  Kom  v.  Cody  De- 
tective Agency,  76  Wash.  547,  50  It.  R.  A.  (N.  S.)  1073,  136  Pac.  1158, 
contract  of  corporation  with  stockholder  to  repurchase  stock  whenever 
purchaser  discontinued  connection  with  corporation  was  invalid;  Sawyer 
v.  Hoag,  17  Wall.  620,  21  L.  Ed.  736,  holding  arrangement  that  money 
paid  for  stock  is  to  be  returned,  as  a  loan,  invalid  as  against  creditors ; 
Scovill  v.  Thayer,  105  U.  S.  154,  26  L.  Ed.  973,  holding  agreement  of 
stockholders  that  no  further  assessments  be  levied,  void  as  against  cred- 
itors ;  Potts  v.  Wallace,  146  U.  S.  704,  86  L.  Ed.  1140,  13  Sup.  Ct.  200, 
holding  company,  by  declining  to  accept  payment  of  subscription,  can- 
not release  subscriber;  Northwestern  Mut.  Life  Ins.  Co.  v.  Colton  Ex- 
change Realty  Co.,  46  Fed.  24,  and  Van  Cleve  v.  Berkey,  143  Mo.  122, 
42  L.  R.  A.  599,  44  S.  W.  745,  both  holding  stockholder's  liability  not 
relieved  by  payment  of  stock  in  overvalued  property ;  Northwestern  Mut. 
Life  Ins.  Co.  v.  Cotton  Exchange  Realty  Co.,  70  Fed.  158,  holding  valid, 
payment  of  stock  in  real  estate  in  good  faith,  though  overvalued ;  Hamor 
v.  Taylor-Rice  Eng.  Co.,  84  Fed.  396,  397,  holding  that  corporation  can- 
not purchase  shares  with  capital  stock;  Scott  v.  Latimer,  89  Fed.  852, 
33  C.  C.  A.  1,  holding  liability  of  stockholder  for  assessment,  after 
insolvency,  cannot  be  modified  by  the  corporation;  Jones  v.  Arkansas 
Mechanical  etc.  Co.,  38  Ark.  25,  purchase  of  assets  by  a  director  is  void- 
able; Chicago  Bldg.  etc.  Co.  v.  Summerour,  101  Ga.  823,  29  S.  E.  292, 
holding  plea  of  subscriber,  failing  to  prove  assent  of  company  to  alleged 
release  of  other  subscriber,  is  bad;  Union  Mut.  Life  Ins.  Co.  v.  Frear 
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Stone  Mfg.  Co.,  97  111.  550,  37  Am.  Rep.  186,  holding  that  stockholders 
cannot  limit  their  liability  to  creditors;  McNttlta  v.  Corn  Belt  Bank, 
164  111.  451,  56  Am.  St.  Rep.  218,  45  N.  E.  961,  Rider  v.  Morrison,  54 
Mo.  443,  Chouteau  v.  Dean,  7  Mo.  App.  216,  Hood  v.  McNaughton,  54 
N.  J.  L.  428,  24  Atl.  498,  and  National  Bank  v.  Texas  Investment  Co., 
74  Tex.  437,  12  S.  W.  104,  all  following  rule;  Bruner  v.  Brown,  139  Ind. 
604,  38  N.  E.  319,  holding  that  receiver  could  not  recover  upon  stock 
given  for  construction  of  waterworks;  Baltimore  etc.  R.  R.  Co.  v.  Em- 
ployees' R.  Assn.,  77  Md.  570,  26  Atl.  1046,  allowing  claims  of  members 
for  benefits  accruing  before  dissolution  to  be  paid  from  assets;  Doane 
v.  Millville  etc.  Ins.  Co.,  43  N.  J.  Eq.  533,  11  Atl.  742,  policy-holder 
obtaining  cancellation  of  policy,  after  insolvency  of  company,  is  not 
released  from  assessments;  Marshall  Foundry  Co.  v.  Killian,  99  N.  C. 
506,  6  Am.  St.  Rep.  548,  6  S.  E.  682,  holding  subscriber  not  discharged 
by  substituting  shares  paid' up  by  another;  Tarpey  v.  Deseret  Salt  Co., 
5  Utah,  500,  17  Pac.  633,  arguendo. 

Distinguished  in  Morgan  v.  Struthers,  131  U.  S.  254,  88  L.  Ed.  185, 
9  Sup.  Ct.  729,  enforcing  a  contract  between  two  subscribers,  that  one 
will  purchase  other's  stock  at  subscription  price,  if  latter,  at  a  specified 
time,  so  elects;  Winters  v.  Armstrong,  37  Fed.  521,  holding  that  sub- 
scribers to  new  stock,  which  they  cannot  obtain,  may  have  their  pay- 
ments allowed  as  a  claim  against  assets  in  hands  of  receiver ;  dissenting 
opinion  in  Scott  v.  Latimer,  89  Fed.  858,  33  C.  C.  A.  1,  majority  holding 
liability  of  stockholder  for  assessment,  after  insolvency,  cannot  be 
modified  by  the  corporation ;  Fairview  R.  R.  Co.  v.  Spillman,  23  Or.  589, 
32  Pac.  689,  conditional  subscriptions,  made  before  organization,  are 
not  considered  as  unqualified;  Nettles  v.  Marco,  33  S.  C.  53,  11  S.  E. 
597,  holding  that  receiver  could  not  recover  subscription  made  after 
contraction  of  debts. 

Liability  of  stockholders  to  creditors  of  corporations  for  corporate 
debts.    Note,  3  Am.  St.  Rep.  821,  823. 

Corporate  dividends  and  rights  and  remedies  of  stockholders  with 
respect  thereto.    Note,  99  Am.  Dec.  764. 

Effect  of  transfer  of  stock  subscription.    Note,  14  Am.  Dec.  264. 

Validity  as  regards  corporate  creditors  of  release  by  corporation  of 
unpaid  stock  subscription.    Note,  Ann.  Oas.  1912B,  491,  493. 

Effect  of  transfer  of   stock  on    liability  for   unpaid   subscription. 
Note,  47  L.  R.  A.  262. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  E.  R.  0.  406. 

Equity  will  not  set  aside  a  fraudulent  transaction,  at  suit  of  one  qui- 
escent for  a  period  longer  than  that  fixed  by  the  statute  of  limitations,  after 
he  had  knowledge  of  the  fraud,  or  after  he  was  put  on  inquiry. 
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Approved  in  First  Nat.  Bank  v.  Steel,  146  Mich.  315,  109  N.  W.  425, 
where  defendant  fraudulently  represented  to  plaintiff  value  of  shares 
of  stock  given  to  secure  discount  of  votes,  cause  of  action  for  fraud 
accrued  at  time  of  discounting  notes,  and  plaintiff's  knowledge  of  re- 
ceivership was  sufficient  to  prevent  extension  of  statute  of  ^  limitations ; 
Kirby  v.  Lake  Shore  etc.  R.  R.  Co.,  120  U.  S.  139,  80  L.  Ed.  573,  7  Sup. 
Ct.  435,  and  Rugan  v.  Sabin,  53  Fed.  420,  3  C.  C.  A.  578,  in  equity, 
statute  will  not  run  until  discovery  of  fraud,  or  until,  with  reasonable 
diligence,  it  might  have  been  discovered;  Pearsall  v.  Smith,  149  U.  S. 
233,  235,  37  L.  E<L  716, 13  Sup.  Ct.  834,  835,  holding  claim  barred,  where 
bill  did  not  give  reasons  for  not  prosecuting  earlier;  Taylor  v.  South 
etc.  R.  R.  Co.,  4  Woods,  579,  13  Fed.  155,  refusing  to  disturb  an  exe- 
cuted contract,  constructively  fraudulent,  after  ten  years'  acquiescence 
by  stockholders;  Phelps  v.  Elliott,  35  Fed.  462,  Scheftel  v.  Hays,  58 
Fed.  460,  7  C.  C.  A.  308,  and  Swift  v.  Smith,  79  Fed.  715,  25  C.  C.  A. 
154,  all  following  rule;  Toster  v.  Mansfield  etc.  R.  R.  Co.,  36  Fed.  639, 
refusing  to  relieve  regardless  of  fraud ;  Jones  v.  Smith,  38  Fed.  381,  382, 
holding  statute  began  to  run  from  time  of  creditor's  action  to  set  aside 
fraudulent  conveyance;  Percy  v.  Cockrill,  53  Fed.  876,  4  C.  C.  A.  73, 
refusing  to  enforce  constructive  trust  where  party  remained  silent 
for  fifteen  years. 

16  Wall.  402-413,  21  I>.  Ed.  316,  HUNTINGTON  v.  TEXAS. 

Where  an  of  Texas,  requiring  indorsement  of  Governor,  to  bonds  issued 
by  United  States  to  that  State,  was  repealed  by  legislature  during  Rebel- 
lion, bonds  issued  for  a  lawful  purpose,  not  so  indorsed,  carried  good  title. 
Presumption  is  that  they  were  issued  with  authority  and  for  lawful  purpose, 
especially  after  payment  by  United  States. 

Approved  in  First  National  Bank  of  Washington  v.  Texas,  20  Wall.  84, 
22  L.  Ed.  297,  holding  that  absence  of  indorsement  of  Governor  raised 
no  presumption  of  an  unlawful  purpose;  Taylor  v.  Thomas,  22  Wall. 
490,  22  L.  Ed.  793,  holding  cotton  notes,  issued  by  State,  in  aid  of  Re- 
bellion, invalid ;  Morgan  v.  United  States,  113  U.  S.  493,  28  L.  Ed.  1050, 
5  Sup.  Ct.  594,  holding  that  legislature  of  Texas  could  not  limit  nego- 
tiability of  bonds  (overruling  Texas  v.  White,  7  Wall.  700,  19  L.  Ed. 
227)  •  Parks  v.  Coffey,  52  Ala.  38,  39,  holding  judgments  of  courts  of 
de  jure  government  of  State  during  Civil  War,  not  unconstitutional,  are 
binding;  Bragg  v.  Tuffts,  49  Ark.  562,  6  S.  W.  161,  holding  invalid, 
treasury  warrants  authorized  by  ordinance,  essentially  a  war  measure; 
New  Orleans  etc.  R.  R.  Co.  v.  State,  52  Miss.  893,  holding  payment  under 
statute,  in  aid  of  Rebellion,  void;  Pennywit  v.  Foote,  27  Ohio  St.  622, 
22  Am.  Rep.  354,  holding  void,  judicial  acts  of  rebellious  State,  in  viola- 
tion of  the  Federal  Constitution ;  Dinwiddie  Co.  v.  Stuart,  28  Gratt.  539, 
546,  holding  contract  for  purchase  of  salt,  made  in  1862,  hy  County 
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Court,  binding  on  present  county;  Greenwell  v.  Haydon,  78  Ky.  341, 

arguendo. 

Rights  of  transferee  after  maturity  of  negotiable  paper.    Note,  46 
L.  R.  A.  784,  811. 

Miscellaneous.  Cited,  but  not  in  point,  in  Boiling  v.  Lersner,  91  U.  S. 
596,  23  L.  Ed.  367. 

16  Wall.  414-436,  21  I*  Ed.  457,  UNITED  STATES  v.  HUCKABBB. 

Contract,  induced  by  compulsion,  such  as  threats  of  violence  or  im- 
prisonment, sufficient  to  destroy  free  agency,  is  invalid. 

Approved  in  First  Nat.  Bank  v.  Sargent,  65  Neb.  601,  59  L.  R.  A.  296, 
91  N.  W.  597,  where  one  conveyed  land  to  bank  as  security  for  debt  and 
he  later,  while  broke,  procured  purchaser  at  good  price,  but  bank  re- 
fused to  consent  to  sale  unless  bonus  given,  payment  of  bonus  was  under 
duress;  Galusha,  etc.,  v.  Sherman,  etc.,  105  Wis.  275,  276,  81  N.  W.  499, 
affirming  judgment  declaring  note  and  mortgage  void,  induced  by  threat 
of  criminal  prosecution;  Wood  v.  Craft,  85  Ala.  263,  4  South.  650,  re- 
fusing to  set  aside  conveyance  for  duress,  where  third  parties  were 
affected ;  Tucker  v.  State,  72  Ind.  245,  holding  that  sureties  cannot  plead 
duress  of  principal ;  Hatch  v.  Barrett,  34  Kan.  234,  8  Pac.  137,  discussing 
whether  duress  in  inception  of  note  avoids  it  in  hands  of  bona  nde 
holder;  Morse  V.  Woodworth,  155  Mass.  251,  29  N.  E.  628,  and  Hensinger 
v.  Dyer,  147  Mo.  228,  48  S.  W.  914,  refusing  to  enforce  contract  induced 
by  threats  of  lawful  imprisonment;  Rossiter  v.  Loeber,  18  Mont.  383, 
45  Pac.  564,  holding  evidence  of  duress  sufficient ;  Hargreaves  v.  Korcek, 
44  Neb.  669,  62  N.  W.  1088,  avoiding  mortgage  of  wife  and  husband, 
induced  by  threats  of  imprisonment  of  latter;  Pilson  v.  Bushong,  29 
Gratt.  238,  holding  party,  induced  by  threats,  to  receive  payment  of 
bonds,  not  liable  for  loss;  Keckley  v.  Union  Bank,  79  Va.  466,  holding 
that  facts  did  not  amount  to  duress. 

Duress  as  ground  for  avoiding  deed  or  contract.    Note,  81  Am.  Dec 
602. 

Duress  and  undue  influence  as  defense  to  contract.    Note,  82  Am. 
£  Dec.  400. 

^         Duress.    Note,  26  Am.  Dec.  376. 

Contracts   procured   by   threats   to   prosecute   relative.    Note,  26 
L.  R.  A.  54. 

Where  owners  of  iron  works  had  either  to  contract  to  sell  iron  at  uni- 
form price,  or  lease  or  sell  works  to  Confederacy  or  have  them  impressed,  a 
sale  so  made  was  not  under  duress. 

Approved  in  Jenkins  S.  S.  Co.  v.  Preston,  186  Fed.  613,  108  C.  C.  A. 
473,  libelant's  contract  of  employment  as  master  signed  on  board  vessel, 
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where  libelant  had  gone  to  take  charge  under  prior  contract,  cannot  be 
avoided  for  duress  upon  manager's  testimony  that  vessel  was  surrounded 
by  strikers  and  libelant  refused  to  accept  employment  without  such 
contract;  Burnes  v.  Burnes,  132  Fed.  493,  threat  of  surviving  partner  to 
administer  estate  as  survivor  unless  corporation  formed  by  heirs  and 
stock  divided  is  not  duress;  Bond  v.  Kidd,  1  Ga.  App.  802,  57  S.  E. 
946,  plea  that  notes  sued  on  .were  given  by  defendant  through  fear  of 
threatened  prosecution  and   imprisonment  did  not  amount  to  duress. 

Title  to  real  property,  captured  by  United  States,  from  Confederate 
States,  which  ceased  to  exist,  Became  absolute  in  United  States. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  303,  45  L.  Ed.  1112,  21 
Sup.  Ct.  793,  holding  Porto  Rico  not  part  of  United  States  within  con- 
stitutional provisions  declaring  for  uniformity  of  duties ;  Titus  v.  United 
States,  20  Wall.  481,  22  L.  Ed.  402,  holding  one  informing  against  land, 
after  complete  title  has  passed  by  conquest,  acquires  no  right  to  a 
moiety;  Whitfield  v.  United  States,  92  U.  S.  169,  23  L.  Ed.  707,  holding 
that  party  selling  cotton  to  Confederate  States  cannot  recover  from 
United  States  for  its  seizure;  United  States  v.  Smith,  1  Hughes,  351, 
Fed.  Cas.  16,335,  holding  the  United  States,  succeeding  by  right  of  con- 
quest, to  the  debt,  could  sue  in  assumpsit;  Atkinson  v.  Central  Georgia 
Agricultural  etc.  Co.,  58  Ga.  229,  following  rule;  dissenting  opinion  in 
Burbank  v.  Conrad,  96  U.  S.  301,  24  L.  Ed.  727,  majority  holding  that 
United  States  acquires,  for  his  life,  the  estate  that  party  actually 
possesses. 

Appellate  court  will  reverse  judgment  of  inferior  court,  given  without 
jurisdiction.    A  dismissal  would  be  Insufficient. 

Approved  in  Mercelis  v.  Wilson,  235  U.  S.  583,  59  L.  Ed,  871,  35  Sup. 
Ct.  150,  party  invoking  ruling  changing  bill  for  injunction  to  one  to 
quiet  title  cannot  ask  reversal  on  ground  that  court  had  no  power  to 
grant  such  motion ;  Litz  v.  Rowe,  117  Va.  759,  L.  R.  A.  1916B,  799,  where 
petition  in  equity  raised  question  of  title  to  land,  acquiescence  of  de- 
fendant would  not  give  court  jurisdiction ;  Freer  v.  Davis,  52  W.  Va.  12, 
94  Am.  St.  Rep.  905,  43  S.  E.  168,  holding  plaintiff  not  estopped  to 
assert  upon  appeal  from  final  decree  lower  court  without  jurisdiction; 
Stickney  v.  Wilt,  23  Wall.  162,  23  L.  Ed.  54,  remanding  cause,  with 
instructions  to  dismiss,  since  the  court  had  no  jurisdiction;  Mansfield 
etc.  Ry.  Co.  v.  Swan,  111  U.  S.  384,  28  li.  Ed.  464,  4  Sup.  Ct.  513,  hold- 
ing that  court  cannot  decide  a  case  without  their  jurisdiction;  Moore 
v.  Town  of  Edgefield,  32  Fed.  501,  holding  judgment  of  court,  without 
jurisdiction,  can  be  collaterally  attacked;  dissenting  opinion  in  Cleve- 
land Ins.  Co.  v.  Globe  Ins.  Co.,  98  U.  S.  379,  380,  25  L.  Ed.  205,  majority 
holding  Supreme  Court  cannot  review  action  of  Circuit  Court  over  judg- 
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ment  of  District  Court  in  petition  for  bankruptcy;  Lincoln-Lucky  etc. 
Min.  Co.  v.  District  Court,  7  N.  M.  530,  38  Pac.  595,  majority  refusing 
to  compel  party  to  appeal  from  judgment  rendered  without  jurisdiction. 

Estoppel  of    party    invoking   jurisdiction    to    deny    it    Note,    15 
L.  R.  A.  273. 

Cited  in  The  Bayonne,  128  Fed.  289,  holding  in  libel  for  collision 
against  two  vessels  separate  answers  filed  raising  separate  issues,  all 
touching  responsibility  for  accident  admissible. 

16  Wall.  436-446,  21  L.  Ed.  366,  WALKER  V.  HENSHAW. 

Reservation  of  nnasslgned  surplus  of  land,  by  Shawnees,  under  treaty 
of  1854,  could  not  be  located  by  float  of  Wyandotte  Indian,  held  under 
treaty  of  1842,  before  It  was  proclaimed  open  to  pre-emption. 

Cited  in  Utah  Min.  etc.  Co.  v.  Dickert  &  Myers  Sulphur  Co.,  6  Utah, 
193,  5LR.  A.  265,  21  Pac.  1005,  as  having  treated  tenth  article  of 
treaty  of  1855,  with  Wyandotte  Indians,  as  valid. 

16  Wall.  446-452,  21  L.  Ed.  367,  RIBON  v.  CHICAGO  ETC.  R.  R.  GO. 

In  equity,  all  whose  interests  will  be  affected  by  the  decree  should  be 
made  defendants. 

Approved  in  Rogers  v.  Penobscot,  154  Fed.  616,  83  C.  C.  A.  380,  in 
suit  by  assignee  of  part  interest  in  mining  claim  for  specific  perform- 
ance and  to  enforce  trust,  assignor  was  not  necessary  party,  and  other 
part  owners  were  proper,  but  not  indispensable  parties;  Woodward  v. 
McConnaughey,  106  Fed.  760,  45  C.  C.  A.  602,  holding  demurrer  prop- 
erly sustained  complaint  averring  legal  title  in  trustee,  not  party  to 
suit;  Waite  v.  Larocque,  12  App.  D.  C.  418,  where  will  of  widow  be- 
queathed trust  fund,  established  for  her  benefit,  to  her  daughter  and 
to  others  upon  certain  conditions,  bill  by  daughter,  as  executrix  against 
trustees  for  delivery  of  fund  without  joining  such  other  persons,  was 
dismissed  for  want  of  necessary  parties;  Nashville  etc.  R.  R.  Co.  v. 
Orr,  18  Wall.  475,  21  L.  Ed.  812,  holding  that  suit  on  written  instrument 
must  be  in  name  of  all  formal  parties,  retaining  an  interest;  Christian 
v.  Atlantic  etc.  R.  R.  Co.,  133  U.  S.  241,  33  L.  Ed.  592,  10  Sup.  Ct.  262, 
holding  State  an  indispensable  party  to  proceeding  to  take  its  prop- 
erty; United  States  v.  Central  Pac.  R.  R.  Co.,  8  Sawy.  93,  11  Fed.  458, 
holding  owners  of  land,  at  time  of  filing  bill  to  vacate  a  patent,  to  be 
indispensable  parties ;  Bell  v.  Donohoe,  8  Sawy.  437, 17  Fed.  711,  holding 
all  partners  indispensable  parties  to  suit  to  set  aside  partnership  trans- 
actions ;  Goldsmith  v.  Gilliland,  10  Sawy.  618,  24  Fed.  157,  holding  party 
having  an  interest  which  may  be  settled  in  the  suit  need  not  be  a 
party;  Alexander  v.  Horner,  1  McCrary,  644,  Fed.  Cas.  169,  holding 
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fraudulent  indorsee  an  indispensable  party  to  action  by  payee  to  compel 
maker  to  pay  a  second  time;  Ervin  v.  Oregon  etc.  Ry.  Co.,  22  Blatchf. 
193,  20  Fed.  582,  where  relief  granted  will  not  affect  other  stockholders, 
they  are  not  indispensable  parties;  Judson  v.  The  Courier  Co.,  15  Fed. 
545,  everyone  engaged  in  fraudulent  transfer  by  insolvent  are  necessary 
in  suit  to  invalidate  it;  New  Jersey  Zinc  etc.  Co.  v.  Trotter,  18  Fed. 
339,  to  authorize  removal,  all  necessary  parties  on  both  sides  must  be 
citizens  of  different  States;  Detweiler  v.  Holderbaum,  42  Fed.  338,  de- 
clining to  foreclose  mortgage  in  absence  of  part  owner;  Hamilton  v. 
Savannah  etc.  Ry.  Co.,  49  Fed.  420,  holding  parties  are  not  indispensable 
against  whom  no  affirmative  relief  is  sought;  Gray  v.  Havemeyer,  53 
Fed.  178,  3  C.  C.  A.  497,  where  mechanic's  lienor  appealed,  seeking  to 
gain  priority,  the  other  lienors  were  necessary  parties ;  Hicklin  v.  Marco, 
56  Fed.  553,  6  C.  C.  A.  10,  dismissing  an  unnecessary  party,  whose  re- 
tention would  defeat  jurisdiction;  Donovan  v.  Campion,  85  Fed.  72, 
29  C.  C.  A.  30,  discussing  indispensable  and  proper  parties ;  Elkhart  Nat. 
Bank  v.  Northwestern  Guaranty  Loan  Co.,  87  Fed.  254,  30  C.  C.  A.  632, 
dismissing  suit  to  enforce  stockholder's  liability,  where  corporation 
could  not  be  brought  in;  Lawrence  v.  Times  Printing  Co.,  90  Fed.  28, 
dismissing  suit  for  inability  to  bring  in  a  necessary  party. 

Distinguished  in  City  Water  Supply  Co.  v.  City  of  Ottumwa,  120 
Fed.  311,  holding  in  suit  by  taxpayer  to  enjoin  city  from  creating  debt 
beyond  constitutional  limit,  by  executing  contract  with  third  person, 
third  person  not  necessary  party;  Ban  v.  Columbia  etc.  Ry.  Co.,  117 
Fed.  27,  54  C.  C.  A.  407,  allowing  partner  to  sue  without  joining  co- 
partner in  net  proceeds,  alleging  no  net  proceeds  earned  under  contract. 

If  interest  of  parties  present  and  those  not  joined  are  inseparable,  the 
bill  must  he  dismissed. 

Approved  in  Helm  v.  Zarecor,  213  Fed.  651,  in  suit  by  members  of 
Presbyterian  Church  against  individual  members  of  Cumberland  Pres- 
byterian Church  refusing  to  recognize  union  to  obtain  decree  that 
united  church  has  become  vested  with  right  to  use  and  control  prop- 
erty, board  of  publication  of  latter  church  was  not  indispensable  party ; 
United  States  v.  Northern  Pac.  R.  Co.,  134  Fed.  720,  67  C.  C.  A.  269, 
suit  by  government  in  which  annulment  of  contract  between  corpora- 
tions is  sought  as  necessary  incident  to  other  relief  cannot  be  tried  on 
merits  where  court  has  no  jurisdiction  of  one  of  corporations;  Weiden- 
feld  v.  Northern  Pac.  Ry.  Co.,  129  Fed.  311,  63  C.  C.  A.  537,  where 
stockholder  sued  to  restrain  corporation  from  retiring  preferred  stock 
and  issuing  common  stock  in  its  place,  but  thing  primarily  sought  was 
destruction  of  ownership  of  majority  of  stock  by  securities  company 
formed  for  that  purpose,  securities  company  is  indispensable  party; 
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Colorado  etc.  Ry.  Co.  v.  Blair,  214  N.  Y.  514,  Ann.  Gas.  1916D,  1177, 
108  N.  E.  843,  in  suit  to  dispose  of  trust  property,  some  of  cestui  qui 
trustent  are  indispensable  parties;  Lynch  v.  United  States,  13  Okl.  158, 
73  Pac.  1101,  applying  rule  in  suit  to  cancel  land  patent;  Thayer  v. 
Life  Assn.  of  America,  112  U.  S.  720,  28  L.  Ed.  866,  5  Sup.  Ct.  357, 
holding  citizenship  of  indispensable  party  material  in  determining  juris- 
diction; Mitchell  v.  Tillotson,  11  Biss.  327,  12  Fed.  738,  and  Price  v. 
Foreman,  12  Fed.  803,  both  dismissing  case  where  a  necessary-  defendant 
and  plaintiff  were  citizens  of  same  State;  Chadbourn  v.  Coe,  45  Fed. 
827,  and  Chadbourne  v.  Coe,  51  Fed.  481,  2  C.  C.  A.  327,  both  dismissing 
bill  to  set  aside  trust,  debtor  not  being  a  party;  Averill  v.  Southern  Ry. 
Co.,  75  Fed.  739,  741,  in  action  to  enjoin  rate-cutting,  lessors  of  such 
roads  are  necessary  parties;  Sioux  City  Terminal  Railroad  etc.  Co.  v. 
Trust  Co.  of  North  America,  82  Fed.  126,  27  C.  C.  A.  73,  holding  that 
joinder  of  parties  not  indispensable  will  not  oust  jurisdiction. 

Bill  of  dissatisfied  minority  stockholders  to  set  aside  sale  of  railroad 
effected  by  an  amicable  foreclosure  of  mortgage,  held  defective  for  not 
making  any  of  the  mortgage  trustees,  or  any  of  the  consenting  stockhold- 
ers, parties. 

Approved  in  Evans  v.  Faxon,  11  Biss.  178,  10  Fed.  314,  trustee,  in  bill 
attacking  validity  of  his  sale,  is  a  necessary  party;  Terbell  v.  Lee,  40 
Fed.  43,  holding  foreclosure  sale  should  be  set  aside,  where  relief  could 
be  summary,  only  in  exceptional  cases. 

Actions  by  stockholders  on  behalf  of  corporations.    Note,  97  Am. 
St.  Rep.  47. 

16   WalL    452-471,   21   L.   Ed.    319,   KENIOOTT   T.    SUPERVISORS   OP 
WAYNE  COUNTY. 

Authorized  issue  of  bonds  by  municipal  officers,  with  a  recital  that 
prerequisites  have  been  complied  with,  is  sufficient  evidence  of  the  fact  to 
bona  flde  holders. 

Approved  in  Wheeler  v.  Cloyd,  134  U.  S.  539,  540,  541,  544,  33  I*  Ed. 
1009,  1010,  1011,  10  Sup.  Ct.  601,  602,  603,  following  rule;  Nicolay  v. 
St.  Clair  Co.,  3  Dill.  169,  Fed.  Cas.  10,257,  holding  bona  fide  holder  un- 
affected by  constructive  notice  of  facts  in  order,  contrary  to  recitals 
in  bonds ;  Huidekoper  v.  Buchanan  Co.,  3  Dill.  179,  180,  Fed.  Cas.  6847, 
holding  same  as  cited  case;  Chilton  v.  Town  of  Gratton,  82  Fed.  881, 
holding  purchaser  not  bound  by  conditions  not  recited  in  bond ;  Lamoille 
etc.  R.  R.  Co.  v.  Fairfield,  51  Vt.  264,  holding  that  a  want  of  power  in 
commissioners  to  make  the  subscription  was  open  to  inquiry;  Norris  v. 
He,  152  111.  194,  195,  198,  204,  43  Am.  St.  Rep.  235,  236,  238,  243,  38 
N.  £.  762,  763!  764,  766,  following  rule;  dissenting  opinion  in  Scates  v. 
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King,  110  111.  472,  majority  holding  municipality  not  bound  by  false 
recitals  in  bonds;  Hawkins  v.  Carroll  Co.,  50  Miss.  764,  arguendo. 

Distinguished  in  Buchanan  v.  Litchfield,  102  U.  S.  294,  26  L.  Ed.  140, 
holding  recital  that  bonds  were  issued  under  the  authority  of  the  stat- 
ute does  not  necessarily  import  a  compliance  with  Constitution  limiting 
municipal  indebtedness;  Bates  v.  Independent  School  "Dist.,  25  Fed. 
193,  to  same  effect. 

Disapproved  in  Scates  v.  King,  110  111.  470,  holding  that  municipal 
agents  cannot  bind  the  city  by  false  recitals  in  bonds. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 

L.  R.  A.  1915A,  964. 
Rights  of  purchaser  for  value  without  notice.    Note,  21  E.  7L  0. 

725. 

If  Issuance  of  municipal  bonds  be  by  lawful  authority,  the  omission  of 
formalities,  or  fraud  by  municipal  agents,  cannot  be  urged  against  a  bona 
Ada  holder. 

Approved  in  Carpenter  v.  Buena  Vista  Co.,  5  Dill.  560,  Fed.  Cas. 
2429,  presuming  bonds  valid  signed  by  proper  officer,  and  reciting  au- 
thorization by  vote  of  people;  Copper  v.  Jersey  City,  44  N.  J.  L.  636, 
holding  fraud  of  treasurer  no  defense  to  action  on  municipal  bonds. 

Municipal  corporations  nave  no  power  to  issue  bonds,  or  to  sell  ox 
mortgage  corporate  lands,  without  special  authority  of  the  legislature. 

Approved  in  South  Ottawa  v.  Perkins,  94  U.  S.  262,  24  h.  Ed.  156, 
and  Lews  v.  Shreveport,  3  Woods,  214,  Fed.  Cas.  8331,  both  holding 
that  municipality  cannot,  without  legislative  authority!  issue  bonds  in 
aid  of  an  extraneous  object. 

Charter  of  railroad  construed  and  held  to  authorise  counties  to  mort- 
gage lands  and  issue  bonds  in  aid  of  railway  before  it  was  actually  built. 

Approved  in  Wheeler  v.  Cloye,  134  U.  S.  539,  540,  541,  544,  33  L.  Ed. 
1009,  1010,  1011,  10  Sup.  Ct.  601,  602,  603,  following  rule ;  Nevada  Bank 
v.  Steinmitz,  ,64  Cal.  314,  30  Pac.  974,  holding  valid,  bonds  issued  to  an 
amount  corresponding  with  the  completed  portion  of  the  road;  Morrill 
v.  Smith  Co.,  89  Tex.  550,  36  S.  W.  60,  holding  that  consolidation  of 
railroads  did  not  invalidate  bonds. 

Where  bond  secured  by  mortgage  is  transferred  to  a  bona  fide  holder 
for  value,  before  maturity,  in  bill  to  foreclose,  no  other  defenses  are  allowed 
than  could  be  set  up  in  an  action  on  the  note. 

Approved  in  Peninsula  Bank  v.  Wolcott,  232  Fed.  70,  where  bank  took 
notes  secured  by  deed  of  trust  without  notice  of  maker's  insolvency, 
adjudication  of  bankruptcy  within  four  months  did  not  impair  security; 
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Swift  v.  Bank  of  Washington,  114  Fed.  644,  52  C.  C.  A.  339,  holding 
payment  of  indebtedness  to  original  mortgagee  insufficient  where  note 
secured  by  chattel  mortgage  assigned  before  maturity;  O'Rourke  v. 
Wahl^  109  Fed.  277,  48  C.  C.  A.  360,  holding  negotiable  notes  and  trust 
deed,  securing  same,  fraudulently  acknowledged,  valid  in  hands  of 
bona  fide  holder;  Hamilton  v.  Fowler,  99  Fed.  24,  40  C.  C.  A.  47,  hold- 
ing maker  of  negotiable  note  cannot  defend  against  enforcement  of 
mortgage  in  hands  of  bona  fide  transferee  on  ground  of  illegal  considera- 
tion; McGovney  v.  Givillim,  16  Colo.  App.  292,  65  Pac.  349,  holding 
action  upon  note  barred,  action  to  foreclose  mortgage  also  barred;  Chi- 
cago Ry.  Equipment  Co.  v.  Merchants'  Bank,  136  U.  S.  283,  34  L.  Ed. 
353,  10  Sup.  Ct.  1003,  holding  negotiability  unaffected,  though  title  to 
property  remained  in  vendor  until  note  was  paid;  Swett  v.  Stark,  31 
Fed.  859,  following  rule;  Spence  v.  Mobile  etc.  Ry.,  79  Ala.  587,  Bailey 
v.  Seymour,  42  S.  C.  325,  20  S.  E.  63,  Nashville  Trust  Co.  v.  Smythe, 
94  Tenn.  521,  45  Am.  St.  Rep.  753,  27  L.  R.  A.  666,  29  S.  W.  905,  and 
Converse  v.  Michigan  Dairy  Co.,  45  Fed.  21,  all  holding  that  indorse- 
ment of  note  operates  as  assignment  of  mortgage;  Patterson  v.  Rabb, 
38  S.  C.  152,  19  L.  R.  A.  836,  17  S.  E.  467,  holding  that  assignee  of  bond 
and  mortgage,  being  non-negotiable,  is  not  protected  from  the  equities; 
Fidelity  Ins.  etc.  Co.  v.  Shenandoah  Valley  R.  R.  Co.,  32  W.  Va.  266, 
9  S.  E.  188,  it  may  be  proved  that  mortgage  was  canceled  by  fraud, 
accident  or  mistake ;  dissenting  opinion  in  The  W.  B.  Cole,  59  Fed.  190, 
8  C.  C.  A.  78,  majority  holding  assignee  of  mortgage  securing  negotiable 
note,  chargeable  with  notice  of  prior  recorded  mortgage. 

Distinguished  in  Doll  v.  Hollenbeck,  19  Neb.  643,  28  N.  W.  288,  allow- 
ing defense  of  usury  in  action  of  foreclosure  by  assignee  of  note  and 
mortgage. 

Disapproved  in  Trustees  of  Union  College  v.  Wheeler,  61  N.  T.  107, 
holding  that  assignee  of  bond  and  mortgage  takes  subject  to  the  latent 
equities;  Dearman  v.  Trimmier,  26  S.  C.  513,  2  S.  E.  505,  after  note  is 
barred  the  holder  of  mortgage  is  not  protected  from  the  equities. 

Assignment  of  mortgage — When  subject  to  equities.  Note,  14  Am. 
Dec  514. 

Effect  of  invalidity  of  note  on  mortgage  security.  Note,  17  Am. 
Rep.  92. 

Effect  upon  lien  of  mortgage  securing  negotiable  instruments 
assigned  before  maturity,  of  payment  to  payee,  without  acknowl- 
edgment of  assignment.    Note,  29  L.  R.  A.  (N.  8.)  577. 

Miscellaneous.  Cited  in  Gamble  v.  Gibson,  10  Mo.  App.  335;  Super- 
visors of  Wayne  County  v.  Kennicott,  94  U.  S.  499,  24  L.  Ed.  260. 
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16  Walt  471-479,  21  L.  Ed.  80S,  MORGAN  v.  PABHAM. 

Instruments  and  vehicles  engaged  in  interstate  commerce  may  be  taxed 
by  the  States. 

Approved  in  Pullman's  Palace-Car  Co.  v.  Twombly,  29  Fed.  663,  hold- 
ing vehicles  of  transportation,  used  continuously  upon  a  single  run, 
acquire  a  situs,  for  purposes  of  taxation;  Linehan  Ry.  Transfer  Co.  v. 
Pendergrass,  70  Fed.  2,  16  C.  C.  A.  585,  in  suit  to  enjoin  collection  of 
tax,  the  amount  in  controversy  is  the  amount  of  such  tax. 

State  taxation  of  ferry  as  regulation  of  interstate  commerce.    Note, 
Ann.  Gas.  1914B,  684,  685. 

Enrollment  of  vessel  in  port  of  another  State  does  not  affect  her  regis- 
try or  ownership  at  home  port. 

Approved  in  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  69,  71,  77, 
56  L.  Ed.  99,  100,  102,  32  Sup.  Ct.  13,  vessels  in  coastwise  trade  belong- 
ing to  Kentucky  corporation  were  held  to  be  taxable  in  that  State,  al- 
though enrolled  in  port  of  New  York;  Olson  v.  San  Francisco,  148  Cal. 
83,  82  Pac.  851,  vessel  engaged  in  commerce  on  high  seas  is  taxable  in 
San  Francisco,  where  her  managing  owner  resided,  though  temporarily 
registered  in  Washington  and  has  never  been  in  California  waters ;  Com- 
monwealth v.  Southern  Pac.  Co.,  134  Ky.  419,  20  Ann.  Gas.  965, 120  S.  W. 
312,  vessels  of  Kentucky  corporation,  operating  between  New  York  and 
New  Orleans  and  enrolled  in  New  York,  were  taxable  in  Kentucky;  The 
Rapid  Transit,  11  Fed.  329,  where  vessel  is  enrolled  in  two  States,  there 
is  no  lien  for  necessaries,  though  she  be  enrolled  in  the  other  State; 
The  Jennie  B.  Gilkey,  19  Fed.  129,  holding  master  does  not  acquire  a 
residence  by  putting  into  a  foreign  port  more  or  less  often ;  The  Ellen 
Holgate,  30  Fed.  126,  prima  facie,  the  home  port  is  place  of  enrollment 
nearest  to  residence  of  managing  owner;  The  Lotus  No.  2,  26  Fed.  640, 
that  home  port  may  mean  port  of  entry  or  residence  of  owner;  Mitchell 
v.  Chambers,  43  Mich.  160,  38  Am.  Rep.  168,  5  N.  W.  64,  arguendo. 

Vessel  engaged  in  interstate  commerce  is  taxable  in  State  of  its  situs. 
Approved  in  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  748,  749,  50 
C.  C.  A.  511,  holding  vessels  engaged  in  interstate  commerce  having 
name  of  port  painted  on  stern  and  owned  by  resident  corporation  not 
taxable  in  another  State;  St.  Clair  County  v.  Interstate  Car  Transfer 
Co.,  109  Fed.  743,  holding  State  without  power  to  exact  license  fee  from 
ferry  running  between  two  States,  corporation  owning  same  citizen  and 
resident  of  another  State;  Comomnwealth  v.  Lee  Line  Co.,  159  Ky.  480, 
167  S.  W.  411,  foreign  corporation,  engaged  in  interstate  commerce 
along  Ohio  and  Mississippi  rivers  and  landing  passengers  and  freight 
in  Kentucky,  but  owning  no  property,  is  not  taxable  in  that  State ;  State 
v.  Wiggins  Ferry  Co.,  208  Mo.  644,  647,  106  S.  W.  1011,  1012,  tax  upon 
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railroad  within  State  owned  and  operated  by  ferry  company,  as  part  of 
interstate  commerce  system,  was  valid;  Callender  Navigation  Co.  v. 
Pomeroy,  61  Or.  356,  122  Pac.  762,  boats  of  Washington  corporation, 
engaged  in  interstate  commerce,  temporarily  in  Oregon  port  could  not 
be  taxed  in  Oregon ;  dissenting  opinion  in  Gromer  v.  Standard  Dredging 
Co.,  224  U.  S.  377,  56  L.  Ed.  808,  32  Sup.  Ct.  499,  majority  holding  that 
tax  levied  by  Porto  Rico  upon  dredging  machinery  in  its  port,  used  in 
carrying  out  contract  of  United  States  government,  was  valid  under 
Foraker  act;  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  374,  27 
L.  Ed.  428,  2  Sup.  Ct.  264,  holding  taxing  of  boats  by  State  of  their 
situs  not  a  regulation  of  commerce;  Crapo  v.  Kelly,  16  Wall.  630,  21 
L.  Ed.  438,  holding  that  assignment  in  State  of  situs  passed  title  to 
vessel  on  high  seas;  Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.  Ed.  655, 
5  Sup.  Ct.  40,  holding  invalid,  municipal  tax  on  towboats  navigating 
Mississippi,  between  New  Orleans  and  Gulf ;  Silliman  v.  Troy  etc.  Bridge 
Co.,  11  Blatchf.  285,  Fed.  Cas.  12,853,  refusing  to  enjoin  building  of 
bridge  across  the  Hudson;  Kilgour  v.  New  Orleans  Gas  Light  Co., 
2  Woods,  151,  Fed.  Cas.  7764,  holding  shares  held  by  a  nonresident  can- 
not be  considered  as  personalty  within  the  district ;  Cook  v.  Port  Fulton, 
106  Ind.  173,  6  N.  E.  323,  holding  water-craft  to  be  taxable  at  residence 
of  owner;  New  Orleans  v.  Eclipse  Towboat  Co.,  33  La.  Ann.  650,  39 
Am  Rep.  282,  upholding  ordinance  taxing  towboats  running  to  Gulf  of 
Mexico. 

Tax  on  vessel  registered  in  New  York,  her  borne  port,  by  another  State, 
between  which  and  a  third  she  is  temporarily  engaged  in  commerce,  is  un- 
constitutional. 

Approved  in  Ayer  etc.  Tie  Co.  v.  Kentucky,  202  U.  S.  422,  50  L.  Ed. 
1087,  26  Sup.  Ct.  678,  Comp.  Stats.  1901,  p.  2831,  did  not  ehange  situs 
of  vessel  for  purpose  of  taxation;  Union  etc.  Transit  Co.  v.  Kentucky, 
199  U.  S.  205,  50  L.  Ed.  154,  26  Sup.  Ct.  36,  Kentucky  State  tax  on  roll- 
ing stock  of  Kentucky  railroad  permanently  located  in  other  States 
denies  it  due  process  of  law;  Old  Dominion  S.  S.  Co.  v.  Virginia,  198 
U.  S.  306,  308,  49  L.  Ed.  1062,  1068,  25  Sup.  Ct.  686,  vessels  which, 
though  engaged  in  interstate  commerce,  are  employed  in  such  commerce 
wholly  within  limits  of  a  State,  are  taxable  there  though  enrolled  at  port 
outside  of  State;  Louisville  etc.  Ferry  Co.  v.  Kentucky,  188  U.  S.  397, 
47  L.  Ed.  518,  23  Sup.  Ct.  467,  holding  franchise  granted  by  Indiana  to 
maintain  ferry  across  Ohio  River  from  Indiana  to  Kentucky  shore  not 
taxable  in  Kentucky;  Yost  v.  Lake  Erie  Transp.  Co.,  112  Fed.  750,  50 
C.  C.  A.  511,  holding  vessel  engaged  in  interstate  commerce  owned  by 
corporation  of  and  having  port  in  one  State  not  taxable  in  another 
State;  Commonwealth  v.  Ayer  etc.  Tie  Co.,  117  Ky.  169,  77  S.  W.  688 
(reversed  202  U.  S.  409),  where  Illinois  corporation  having  principal 
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office  in  Chicago  operated  vessel  having  painted  on  its  stern  "of  Padu- 
cah,  Kentucky,"  vessel  was  taxable  in  Paducah;  Louisville  etc.  Ferry 
Co.  v.  Commonwealth,  108  Ky.  724,  57  S.  W.  625,  taxing  franchise  of 
ferry  incorporated  in  two  States  domiciled  in  Kentucky,  transporting 
passengers  from  Kentucky  to  Indiana  and  vice  versa;  Gloucester  Ferry 
Co.  v.  Pennsylvania,  114  U.  S.  207,  210,  29  L.  Ed.  163,  164,  5  Sup.  Ct. 
830,  832,  holding  ferry,  by  New  Jersey  corporation,  to  Philadelphia,  not 
taxable  by  Pennsylvania;  Pullman's  Palace  Car  Co.  v.  Twombly,  29 
Fed.  666,  holding  vehicles  of  transportation,  used  continuously  upon  a 
single  run,  acquire  a  situs  for  purposes  of  taxation ;  Johnson  v.  De  Bary- 
Baya  Merchant's  Line,  37  Fla.  517,  37  L.  R.  A.  525,  19  §outh.  646,  fol- 
lowing rule  (see  dissenting  opinion,  pp.  523,  524,  37  L.  R.  A.  527,  19 
South.  648) ;  Roberts  v.  Charlevoix,  60  Mich.  198,  26  N.  W.  878,  Graham 
v.  Township  of  St.  Joseph,  67  Mich.  656,  35  N.  W.  810,  and  People  v. 
Commrs.  of  Taxes,  58  N.  T.  245,  all  holding  vessel  owned  by  a  foreign 
resident  does  not  become  subject  to  State's  taxes  by  engaging  in  busi- 
ness there;  Barnes  v.  Woodbury,  17  Nev.  388,  30  Pac.  1069,  holding 
situs  of  cattle  was  at  home  ranch;  Bain  v.  Richmond  etc.  R.  R.  Co.,  105 
N.  C.  367,  18  Am.  St.  Rep.  916,  8  L.  R.  A.  301,  11  S.  E.  312,  holding 
rolling  stock  of  nonresident  railroad  passing  through  this  State  is  not 
taxable  here;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.  146,  hold- 
ing foreign  corporation  not  taxable  upon  portion  of  its  capital  repre- 
senting shares  in  Pennsylvania  corporations;  Providence  Coal  Co.  v. 
Providence  etc.  R.  R.  Co.,  15  R.  I.  309,  4  Atl.  397,  upholding  statute 
forbidding  discrimination  by  common  carrier  in  charges;  Wheeling  etc. 
Transportation  Co.  v.  Wheeling,  9  W.  Va.  180,  27  Am.  Rep.  555,  holding 
city,  situs  of  steamboats,  could  tax  them ;  The  Lotus  No.  2,  26  Fed.  640, 
that  home  port  may  mean  port  of  entry  or  residence  of  owner;  dissent- 
ing opinion  in  Pullman's  Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  32, 
35  L.  Ed.  620,  majority  holding  valid,  State  tax  on  capital  stock  of  rail- 
road in  proportion  to  the  number  of  miles  of  road  within  the  State ;  dis- 
senting opinion  in  Adams  Express  Co.  v.  Ohio,  165  U.  S.  231,  41  L.  Ed. 
699,  17  Sup.  Ct.  313,  majority  holding  valid,  State  tax  on  property  of 
telegraph  company  in  State  valued  in  proportion  to  its  capital  stock. 

Distinguished  in  Foppiano  v.  Speed,  199  U.  S.  520,  50  L.  Ed.  292,  26 
Sup.  Ct.  138,  State  license  tax  on  person  selling  liquor  in  State  on  board 
interstate  boat  is  authorized  by  Comp.  Stats.  1901,  p.  3177;  Northwest- 
ern Lumber  Co.  v.  Chehalis  Co.,  25  Wash.  98,  64  Pac.  910,  holding  ocean- 
going tugs  registered  at  foreign  port  and  owned  by  foreign  corporation 
taxable  in  State  where  actual  situs;  Pullman's  Palace  Car  Co.  v.  Penn- 
sylvania, 141  U.  S.  23,  35  L.  Ed.  616,  11  Sup.  Ct.  878,  881,  holding  valid, 
State  tax  on  capital  stock  of  railroad  in  proportion  to  the  number  of 
miles  of  road  within  the  State;  McRae  v.  Bowers  Dredging  Co.,  90  Fed. 
362,  363,  holding  dredgers  may  be  taxed  by  State  other  than  where 
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owner  resides;  Union  etc.  Transit  Co.  v.  Lynch,  18  Utah,  390,  56  Pae. 
642,  holding  cars  passing  through  State  may  be  taxed. 

Place  of  taxation  of  property.    Note,  56  Am.  Doc  526,  587. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  471,  472. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  3  Ann.  Oa*.  1104. 

Where  ships  are  taxable.    Notes,  37  L.  R.  A.  519 ;  29  L.  R.  A.  (N.  S.) 
108. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  cor- 
porations.   Note,  69  L.  R.  A.  447,  449. 

Home  port  of  vessel  for  tax  purposes.    Note,  2  L.  R.  A.  (N.  S.) 
197. 

Local  situs  within  State  of  nonresident's  tangible  personal  prop- 
erty for  taxation.    Note,  7  L.  R.  A.  (N.  S.)  707. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  654. 

Right  to  maritime  lien  for  supplies.    Note,  24  E.  R.  0.  664. 

16  Wall  479-483,  21  L.  Ed.  470,  OSBORNE  v.  MOBILE. 

It  la  as  important  to  leave  rightful  powers  of  the  State,  in  respect  to 

« 

taxation,  unimpaired  as  to  maintain  powers  of  Federal  government  in  their 
integrity. 

Approved  in  Pacific  R.  R.  Co.  v.  Maguire,  20  Wall.  42,  22  L.  Ed.  285, 
holding  that  act  created  a  contract  exempting  railroad  from  taxation; 
Moran  v.  New  Orleans,  112  U.  S.  74,  28  L.  Ed.  655,  5  Sup.  Ct.  40,  holding 
invalid,  tax  on  towboats  running  to  Gulf;  People  v.  Wemple,  138  N.  Y. 
10,  19  L.  R.  A.  697,  33  N.  E.  722,  holding  invalid,  tax  on  foreign  railroad 
corporation ;  Ex  parte  Asher,  23  Tex.  App.  673,  5  S.  W.  96,  sustaining  tax 
on  drummers ;  Western  Union  Tel.  Co.  v.  Richmond,  26  Gratt.  22,  discuss- 
ing power  of  State  to  tax  agencies  of  the  United  States ;  dissenting  opinion 
in  State  v.  Cumberland  etc.  R.  R.  Co.,  40  Md.  58,  majority  holding  in- 
valid, tax  on  transportation  of  coal. 

State  tax  on  gross  receipts  of  railroad  is  in  nature  of  a  general  income 
tax,  and  not  a  restriction  of  interstate  commerce. 

Approved  in  Philadelphia  etc.  S.  S.  Co.  v.  Commonwealth,  104  Pa.  St. 
116,  holding  steamer  taxable  as  to  its  receipts  from  foreign  and  inter- 
state trade. 

State  cannot  Impose  a  tax  upon  interstate  transportation. 
Approved  in  State  v.  Cumberland  etc.  R.  R.  Co.,  40  Md.  48,  holding 
invalid,  tax  upon  coal  transported. 

Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  312. 
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Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
651,  671,  682,  688,  696. 

Eight  of  State,  in  absence  of  legislation  by  Congress,  to  legislate  upon 
subjects  over  which  Constitution  has  given  authority  to  Congress,  has  been 
asserted  in  several  cases. 

Approved  in  Roach  v.  Van  Riswick,  McAr.  &  M.  (D.  C.)  178,  general 
legislative  power  could  not  be  delegated,  and  act  of  District  assembly 
making  judgment  liens  on  equitable  interest  in  real  estate  was  void; 
Sherlock  v.  Ailing,  44  Ind.  196,  holding  statute  giving  action  for  death 
extended  to  vessel  navigating  the  Ohio ;  Chicago  etc.  R.  R.  Co.  v.  Fuller, 
17  Wall.  570,  21  L.  Ed.  714,  arguendo;  dissenting  opinion  in  Wabash  etc. 
Ry.  Co.  v.  Illinois,  118  U.  S.  585,  593,  80  L.  Ed.  254,  256,  7  Sup.  Ct.  18, 
22,  majority  holding  State  cannot  restrict  the  interstate  transportation 
of  passengers. 

Ordinance  placing  license  tax  upon  every  express  or  railroad  company 
doing  business  within  the  city  of  Mobile,  and  transporting  beyond  limits  of 
the  State,  is  not  a  tax  upon  interstate  commerce. 

Approved  in  Ex  parte  Eaglesfield,  180  Fed.  562,  563,  vessel  trading 
in  interstate  commerce  under  valid  coasting  license  could  not  be  taxed 
for  cargo  of  potatoes;  City  of  Newport  vP  Wagner,  168  Ky.  647,  182 
S.  W.  837,  State  could  impose  license  tax  upon  wholesale  dealer  of  an- 
other State  selling  and  delivering  soft  drinks  within  State  where  tax  did 
not  discriminate  in  favor  of  its  own  citizens ;  Cumberland  etc.  R.  R.  Co. 
v.  State,  92  Md.  677,  683,  684,  687,  48  Atl.  505,  507,  509,  upholding  fran- 
chise tax  upon  gross  receipts  of  railroad,  amount  measured  by  number 
of  miles  within  State;  State  v.  Hammond  Packing  Co.,  45  Mont.  354, 
123  Pac.  410,  upholding  license  tax  upon  vendors  of  oleomargarine; 
Memphis  etc.  R.  R.  Co.  v.  Nolan,  14  Fed.  533,  holding  valid,  State  tax 
on  express  company  engaged  in  commerce  between  States;  In  re  May, 
82  Fed.  425,  sustaining  ordinance  licensing  sellers  of  cigarettes ;  Seymour 
v.  State,  51  Ala.  53,  upholding  license  tax  on  peddlers;  Port  of  Mobile 
v.  Leloup,  76  Ala.  403,  sustaining  tax  on  telegraph  companies  (reversed 
in  127  U.  S.  644,  32  L.  Ed.  313,  8  Sup.  Ct.  1382) ;  Western  Union  Tel. 
Co.  v.  Board  of  Assessment,  80  Ala.  281,  60  Am.  Rep.  107,-  holding  un- 
constitutional, tax  on  gross  receipts  of  telegraph  companies  (reversed  in 
132  U.  S.  475,  S3  L.  Ed.  410,  10  Sup.  Ct.  162) ;  McDonald  v.  State,  81 
Ala.  283,  60  Am.  Rep.  160,  2  South.  831,  sustaining  statute  licensing  rail- 
road engineers ;  State  v.  Fulker,  43  Kan.  241,  7  L.  R.  A.  185,  22  Pac. 
1022,  holding  intoxicating  liquors  transported  from  another  State  are 
subject  to  the  laws  of  this,  relating  to  their  sale ;  New  Orleans  v.  Eclipse 
Towboat  Co.,  33  La.  Ann.  650,  39  Am  Rep.  282,  sustaining  State  tax  on 
towboats  running  to  the  Gulf;  Fargo  v.  Auditor  General,  57  Mich.  606, 
24  N.  W.  542,  supporting  tax  upon  freight  business;  Postal  Tel.  Co. 
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v.  State,  71  Miss.  560,  561,  565,  42  Am.  St  Rep.  477,  479,  482,  14  South. 
37,  38,  holding  valid,  mileage  tax  on  wire  of  foreign-  telegraph  company; 
Waterbury  v.  Newton,  50  N.  J.  L.  539,  14  Atl.  607,  upholding  law  for- 
bidding sale  of  oleomargarine  colored  with  annotto;  People  v.  Wemple, 
138  N.  Y.  7, 19  L.  R.  A.  696,  33  N.  E.  721,  holding  invalid,  tax  on  foreign 
railroad  corporation ;  Lightburne  v.  Taxing  District,  4  Lea,  222,  supj>ort- 
ing  tax  on  steamboat  and  railroad  agents;  Robbins  v.  Taxing  District, 
13  Lea,  310,  sustaining  tax  on  drummers;  Western  Union  Tel.  Co.  v. 
State,  55  Tex.  318,  holding  valid,  occupation  tax  on  telegraph  company 
graduated  according  to  business  done;  Western  Union  Tel.  Co.  v.  Rich- 
mond, 26  Gratt.  28,  sustaining  tax  on  foreign  telegraph  company;  Hart- 
ford Fire  Ins.  Co.  v.  Raymond,  70  Mich.  502,  38  N.  W.  482;  dissenting 
opinion  in  New  York  Life  Ins.  Co.  v.  Smith  (Tex.  Civ.  App.),  41  S.  W. 
688,  and  State  v.  Doyle,  40  Wis.  197,  22  Am.  Rep.  701,  to  point  that 
State  may  impose  conditions  on  foreign  corporation,  on  which  it  can 
do  business;  dissenting  opinion  in  Robbins  v.  Shelby  Taxing  District, 
120  U.  S.  500,  59  Am.  Rep.  273,  30  L.  Ed.  698,  7  Sup.  Ct.  597,  majority 
holding  unconstitutional,  tax  on  drummers,  so  far  as  applicable  to  firms 
of  another  State. 

Distinguished  in  Pullman  Southern  Car  Co.  v.  Nolan,  22  Fed.  281,  and 
Pickard  v.  Pullman  Southern  Car.  Co.,  117  U.  S.  49,  50,  29  L.  Ed.  790, 
791,  6  Sup.  Ct.  642,  643,  both  holding  State  tax  on  cars  void  so  far  as 
it  applies  to  interstate  transportation  of  passengers ;  Indiana  v.  Pullman 
Palace  Car  Co.,  11  Biss.  567,  16  Fed.  200,  holding  void,  State  statute 
taxing  gross  receipts  of  foreign  sleeping-car  company;  Joseph  v.  Ran- 
dolph, 71  Ala.  507,  46  Am.  Rep.  351,  holding  void,  license  tax  on  one  re- 
moving laborers  from  the  State;  Osborne  v.  State,  33  Fla.  168,  197,  39 
Am.  St.  Rep.  101,  123,  25  L.  R.  A.  123,  132,  14  South.  590,  599,  holding 
valid,  State  tax  on  local  express  business. 

Denied  in  Leloup  v.  Port  of  Mobile,  127  U.  S.  644,  647,  32  L.  Ed.  313, 
314,  8  Sup.  Ct.  1382,  1383,  holding  unconstitutional,  State  tax  on  tele- 
graph companies;  Western  Union  Tel.  Co.  v.  Alabama  State  Board  of 
Assessment,  132  U.  S.  475,  33  L.  Ed.  410,  10  Sup.  Ct.  162,  holding  void, 
State  tax  on  gross  receipts  of  telegraph  companies  from  messages  carried 
partly  without  State;  dissenting  opinion  in  Ficklen  v.  Shelby  County 
Taxing  Dist.,  145  U.  S.  26,  36  L.  Ed.  608, 12  Sup.  Ct.  813,  majority  hold- 
ing valid,  percentage  tax  on  broker  acting  for  nonresident  principals; 
United  States  Express  Co.  v.  Hemmingway,  39  Fed.  62,  and  United 
States  Express  Co.  v.  Allen,  39  Fed.  714,  715,  both  holding  tax  on  ex- 
press companies  void  as  to  interstate  transportation;  Georgia  Packing 
Co.  v.  Macon,  60  Fed.  780,  22  L.  R.  A.  775,  holding  void,  tax  on  dealers 
not  raising  their  own  cattle. 

What  is  a  tax,  and  what  impositions  may  be  sustained  as  exercises 
of  the  taxing  power.    Note,  8  Am.  St.  Rep.  509. 
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.  Power  of  State  to  exact  licenses  and  charge  therefor.    Note,  52  Am. 

Dec.  333. 
Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gas.  634. 

16  Wall  483-604,  21  L.  Ed.  473,  PLANTERS'  BANK  OF  TENNESSEE  V. 
UNION  BANK  OF  LOUISIANA. 

Order  of  military  commander  of  August  17,  1863,  that  Union  Bank  of 
New  Orleans  pay  to  quartermaster  of  the  army  the  debt  due  the  Planters" 
Bank  was  invalid,  and  such  payment  did  not  Batlsf  y  the  debt. 

Approved  in  Bennett  v.  Mechanics'  etc.  Bank,  34  La.  Ann.  157,  hold- 
ing depositor,  not  having  repudiated  the  action  of  bank  in  paying  under 
the  order  of  the  general,  was  bound. 

Property  may  be  seized  "flagrante  00110,"  where  there  Is  no  such  sub- 
stantial, complete  and  permanent  military  occupation  and  control  as  draws 
after  It  the  full  protection,  consistent  with  a  subjection  to  military  govern- 
ment. 

Approved  in  Gates  v.  Goodloe,  101  U.  S.  618,  25  L.  Ed.  897,  holding 
commanding  general  had  right  to  collect  and  hold  rents  belonging  to 
citizen 'remaining  within  the  lines  of  the  enemy. 

After  General  Butler's  proclamation  of  May  1,  1862,  in  New  Orleans,  an- 
nouncing the  inviolability  of  private  property,  the  commander  of  the  de- 
partment could  not  seize  private  property  as  booty  of  war  or  make  an  order 
confiscating  it. 

Approved  in  Ford  v.  Surget,  97  U.  S.  618,  24  L.  Ed.  1026,  holding 
Confederate  officer,  acting  under  orders,  not  liable  for  destruction  of 
cotton;  dissenting  opinion  in  Dow  v.  Johnson,  100  U.  S.  183,  189,  190, 
25  L.  Ed.  641,  648,  majority  holding  military  officer  serving  in  enemy's 
country  during  Rebellion  not  amenable  to  their  courts. 

Distinguished  in  Herrera  v.  United  States,  222  U.  S.  572,  573,  56  L.  Ed. 
321,  32  Sup.  Ct.  179,  seizure  of  private  property  of  enemy  in  harbor  of 
Santiago  after  capitulation  for  immediate  use  of  army  was  act  of  war, 
and  under  Tucker  act  Court  of  Claims  had  no  jurisdiction. 

Acts  of  August  6,  1861,  and  July  17,  1862,  prescribing  confiscation  of 
enemy's  property,  impliedly  prohibited  confiscation  of  all  property  not  in- 
cluded within  those  acts;  hence,  property  of  banking  corporations  was  not 
confiscable  by  military  commandants. 

Approved  in  Risley  v.  Phenix  Bank,  83  N.  Y.  335,  88  Am.  Rep.  431, 
following  rule. 

Word  "person11  as  including  private  corporation.    Note,  20  Ann. 
Gas.  742. 
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Bemittttar  for  part  of  a  judgment  may  be  withdrawn  if  Judgment  Jias 
been  set  aside  and  new  trial  granted. 

Approved  in  Colesar  v.  Star  Coal  Co*.,  256  111.  543,  99  N.  E.  714,  appel- 
late court  could  affirm  trial  court's  judgment  for  full  amount  on  rehear- 
ing after  affirmance  of  judgment  for  plaintiff  on  entry  of  remittitur; 
Halbrook  v.  J.  J.  Quinlan  &  Co.,  84  Vt.  420,  422,  80  Atl.  343,  remittitur 
of  judgment  for  recovery  of  money  paid  on  contract,  where  pleadings 
were  insufficient  to  recover  damages,  was  temporary  waiver,  and  did  not 
prevent  enforcing  rights  under  contract;  Bnrchinell  v.  Bennett,  10  Colo. 
App.  152,  50  Pac.  206,  holding  that  remittitur  in  nowise  affected  the 
judgment  so  as  to  revive  right  of  appeal. 

Promise  to  pay  in  Confederate  notes,  in  consideration  of  the  receipt 
of  such  notes  and  of  drafts  payable  by  them,  cannot  be  considered  a  nudum 
pactum  or  an  illegal  contract. 

Approved  in  Baldy  v.  Hunter,  171  U.  S.  395,  43  L.  Ed.  211,  18  Sup. 
Ct.  892,  holding  that  investment  in  Confederate  bonds  is  not  necessarily 
a  transaction  to  aid  in  destruction  of  the  Union ;  Whitfield  v.  Riddle,  52 
Ala.  471,  holding  Confederate  currency  sufficient  consideration  for 
promissory  note ;  Van  Hoose  v.  Bush,  54  Ala.  350,  holding  same  as  cited 
case ;  Kennedy  v.  Briere,  45  Tex.  310,  it  is  no  evidence  of  fraud  for  trus- 
tee to  take  Confederate  money  in  payment;  Rodgers  v.  Bass,  46  Tex. 
514,  holding  agent  could  receive  Confederate  notes  in  payment;  New 
Orleans  Water- Works  Co.  v.  Louisiana  Sugar  Refining  Co.,  125  U.  S. 
33,  31  L.  Ed.  613,  8  Sup.  Ct.  749,  as  illustrating  difference  of  jurisdic- 
tion of  Supreme  Court  on  writ  of  error  of  State  court  and  on  appeal 
from  Circuit  Court. 

When  illegal  contract  has  been  executed  by  parties,  and  illegal  object 
accomplished,  the  price  of  it  may  be  a  legal  consideration  between  the  par- 
ties, for  a  promise,  ancL  the  court  will  not  unravel  the  transaction  to  dis- 
cover its  origin. 

Approved  in  Barnes  v.  Lynch,  9  Okl.  193,  59  Pac.  1009,  following  rule ; 
Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  99,  44  L.  Ed.  688, 
20  Sup.  Ct.  557,  holding  State  having  received  treasury  warrants  issued 
in  payment  of  railroad  bonds  estopped  from  questioning  their  illegality ; 
Forster  v.  Hill,  215  Fed.  74,  131  C.  C.  A.  381,  upholding  action  to  re- 
cover money  in  hands  of  broker  under  illegal  contract  for  gambling  on 
stock  exchange,  whether  such  money  was  part  of  original  investment  or 
profits;  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  372,  375,  120  C.  C.  A. 
485,  upholding  power  of  municipality  to  ratify  ultra  vires  agreement 
to  acquire  waterworks  system  and  enter  into  new  agreement  to  pay  in- 
debtedness illegally  incurred ;  In  re  Dorr,  186  Fed.  279, 108  Q,  C.  A.  322, 
illegality  of  contract  to  purchase  stock  on  margins  cannot  be  set  up  by 
broker's  trustee  in  bankruptcy^  against  claim  by  purchaser,  where  broker 


1133  PLANTERS'  BANK  ▼.  UNION  BANK    16  Wall.  483-604 

executed  contract  and  misappropriated  proceeds;  In  re  T.  H.  Bunch  Co., 
180  Fed.  524,  carrier  delivering  grain  without  requiring  surrender  of 
bills  of  lading,  and  taking  assignment  of  drafts  and  securing  bills  of 
lading  after  bankruptcy  of  consignee  may  recover  from  trustee  in  bank- 
ruptcy on  assignments;  Jenson  v.  Toltee  Ranch  Co.,  174  Fed.  93,  98 
C.  C.  A.  60,  mining  corporation  cannot  obtain  reconveyance  of  property 
transferred  by  unauthorized  contract  of  president  without  repaying 
money  advanced ;  Mackin  v.  Shannon,  165  Fed.  100,  refusing  to  foreclose 
illegal  mortgage  given  as  security  for  note  executed  in  settlement  of 
partnership  formed  to  carry  on  gambling  establishment;  Dunlop  v. 
Mercer,  156  Fed.  554,  86  C.  C.  A.  435,  vendee  having  possession  of  prop- 
erty under  void  contract  of  sale  with  foreign  corporation  not  licensed 
to  transact  business  within  State  was  under  implied  contract  to  return 
property  or  its  value;  Gilbert  v.  American  Surety  Co.,  121  'Fed.  503, 
61  L.  R.  A.  253,  57  C.  C.  A.  619,.  holding  property  turned  over  to  seller 
by  purchaser  under  executed  contract  of  sale  prohibits  seller  claiming 
property  on  ground  sale  made  in  furtherance  of  illegal  combination; 
Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  427,  428,  48  C.  C.  A. 
482,  holding  one  receiving  benefits  cannot  successfully  defend  on  ground 
he  intended  to  do  illegal  act;  Spottswood  v.  Bentley,  130  Ala.  313,  30 
South.  494,  denying  right  to  recover  one-half  received  from  government 
upon  fraudulent  claim  for  damages;  Mitchell  v.  Fish,  97  Ark.  449,  36 
L.  R.  A.  (N.  S.)  838,  134  S.  W.  942,  woman  entering  into  immoral  rela- 
tions with  man  may  recover  on  partnership  agreement  for  division  of 
profits  in  joint  enterprise  of  homesteading  land;  Wayman  Investment 
Co.  v.  Wessinger,  13  £al.  App.  110,  108  Pac.  1023,  upholding  lease  of 
building  constructed  in  violation  of  fire  ordinance;  Columbus  v.  Sheehy, 
43  App.  D.  C.  466,  illegality  of  contract  between  two  attorneys  and  client 
will  not  prevent  one  of  attorneys  from  recovering  one-half  of  fees  re- 
ceived from  client ;  Booth  v.  Atlanta  Clearing-House  Assn.,  132  Ga.  105, 
106,  63  S.  E.  909,  accepting  clearing-house  certificates  and  giving  notes 
and  collateral  security  in  excess  of  debt  does  not  create  preference,  and 
court  will  refuse  to  order  delivery  of  collaterals  to  trustee  in  bank- 
ruptcy; Stewart  v.  Pierce,  116  Iowa,  749,  89  N.  W.  239,  holding  contract 
separable  valid  provision  enforceable  in  spite  invalidity  of  other  provi- 
sions; Quigley  v.  Wolf,  177  Mich.  479,  480,  143  N.  W.  886,  887,  com- 
plainants could  not  enjoin  foreclosure  of  mortgage  substituted  as  secur- 
ity for  mortgage  assigned  by  corporation  to  defendant  on  ground  of 
invalidity  of  latter  because  of  defendant's  double  position  as  trustee  for 
corporation  and  security  for  complainant;  Stewart  v.  Hutchinson,  120 
Mo.  App.  41,  96  S.  W.  256,  where  bank  loaned  money  to  partners  for 
gambling  transaction,  and  one  partner  assumed  indebtedness,  note  from 
other  partner  for  amount  assumed  is  valid ;  Padilla  v.  Padilla,  11  N.  M. 
553,  70  Pac.  566!  where  brother  recovered  judgment  on  Indian  depreda- 
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tion  claim  for  property  owned  by  himself  and  sister  jointly,  and  agreed 
to  give  sister  share  when  money  received,  sister  may  recover  share; 
Vqrdigris  River  Land.Co.  v.  Stanfield,  25  Okl.  270,  105  Pac.  339,  statute 
making  contracts  of  foreign  corporation,  not  filing  certificate,  void,  did 
not  apply  to  contract  of  employment  of  fiduciary  agent,  and  corpora- 
tion may  recover  from  agent  investing  its  money  in  his  own  name; 
Citizens'  Nat.  Bank  v.  Mitchell,  24  Okl.  523,  20  Ann.  Cas.  371,  103  Pae. 
735,  bank  may  recover  money  loaned  to  carry  out  contract  for  public 
work  void  for  secret  agreement  as  to  bidding,  where  it  was  not  party 
to  such  secret  bidding;  Smith  v.  Booty,  49  Tex.  Civ.  631,  109  S.  W.  980, 
where  illegal  gambling  transactions  were  closed  and  accounts  adjusted, 
plaintiff  could  recover  for  amount  so  ascertained  as  due;  Overholt  v. 
Burbridge,  28  Utah,  415,  79  Pac.  563,  compelling  bucket-shop  to  pay 
profits  of  sale  on  margin;  White  v.  Cook,  51  W.  Va.  217,  90  Am.  St. 
Rep.  790,  41  S.  E.  417,  denying  recovery  of  money  agreed  to  be  paid  by 
deputy  to  sheriff  uncler  contract  of  sale  of  office;  Stirtan  v.  Blethen, 
79  Wash.  16,  51  L.  R.  A.  (N.  S.)  623,  139  Pac.  621,  agent  employed  to 
carry  out  movement  for  recall  of  municipal  officers,  void  as  against  pub- 
lic policy,  could  not  recover  for  advances,  since  recovery  depended  on 
illegal  contract;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker, 
233  U.  S.  152,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  891, 
34  Sup.  Ct.  526,  majority  holding  that  common  carrier  could  limit  liabil- 
ity for  loss  of  passengers'  baggage  through  its  own  negligence  by  filing 
and  posting  schedules  of  rates  based  on  value,  though  traveler  had  no 
actual  knowledge  of  limitation;  Armstrong  v.  American  Exchange  Nat. 
Bank,  133  U.  S.  467,  469,  33  L.  Ed.  759,  760,  10  Su^  Ct.  460,  461,  holding 
bank  could  not  refuse  to  honor  checks  because  money  was  to  be  used 
to  pay  losses  in  gambling  transaction ;  Western  Union  Tel.  Co.  v.  Union 
Pacific  Ry.  Co.,  1  McCrary,  562,  3  Fed.  427,  Western  Union  Tel.  Co.  v. 
Burlington  etc.  Ry.  Co.,  3  McCrary,  139,  11  Fed.  6,  Manchester  etc. 
R.  R.  Co.  v.  Concord  R.  R.  Co.,  66  N.  H.  132,  133,  49  Am.  St  Rep.  590, 
591,  9  L.  R.  A.  695,  20  Atl.  386,  and  De  Leon  v.  Trevino,  49  Tex.  93,  30 
Am.  Rep.  104,  property  acquired  under  an  illegal  contract  will  be  dis- 
posed of  as  between  the  parties;  Cook  v.  Sherman,  4  McCrary,  26,  20 
Fed.  170,  dismissing  bill,  enforceable  only  with  aid  of  an  illegal  con- 
tract; Ferguson  v.  Dent,  24  Fed.  423,  holding  fraudulent  character  of 
transaction  is  no  defense  against  bill  to  set  aside  the  contract;  Robison 
v.  McCracken,  52  Fed.  730,  holding  defendant  could  not  retain  balance, 
though  contract  was  voidable;  Buchanan  v.  Drovers'  Nat.  Bank,  55  Fed. 
226,  5  C.  C.  A.  83,  holding  new  note  given  to  raise  money  to  pay  off 
prior  note  is  not  affected  by  its  illegality;  O'Bryan  v.  Fitzpatrick,  48 
Ark.  490,  3  S.  W.  528,  holding  principal  can  recover  money  received  by 
agent  on  illegal  contract;  HubBard  v.  Mulligan,  13  Colo.  App.  116,  57 
Pac.  742,  743!  holding  mortgage  valid,  though  made  pursuant  to  an  in- 
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valid  agreement ;  Pape  v.  Wright,  116  Ind.  504,  19  N.  E.  460,  allowing 
broker  commission,  though  principal  violated  the  law;  Beach  v.  Wake- 
field, 107  Iowa,  586,  76  N.  W.  694,  corporation  exceeding  statutory  limit 
of  indebtedness  cannot  attack  mortgage  on  that  ground;  Cummings  v. 
Saux,  30  La.  Ann.,  pt.  1,  209,  refusing  to  enforce  note  given  for  a  thing 
not  in  existence ;  Portsmouth  Brewing  Co.  v.  Mudge,  68  N.  H.  462,  44 
Atl.  600,  where  treasurer,  embezzling,  agreed  to  make  up  his  accounts, 
he  was  not  liable  to  pay  shortage  of  predecessor;  Hatch  v.  Hanson,  46 
Mo.  App.  334,  335,  holding  party  receiving  money  from  lottery  had  to 
pay  copurchaser  of  ticket;  Carkins  v.  Anderson,  21  Neb.  368,  32  N.  W. 
157,  party  having  obtained  title  through  the  transaction  could  not  set 
up  its  illegality;  Marshall  v.  Thruston,  3  Lea,  746,  holding  valid,  notes 
given  for  losses  in  speculation  to  agent  of  losing  party;  Lewis  v.  Alex- 
ander, 51  Tex.  590,  Pfeuffer  v.  Maltby,  54  Tex.  462,  38  Am.  Rep.  632, 
and  McDonald  v.  Lund,  13  Wash.  418,  421,  43  Pac.  350,  all  holding  party 
must  divide  profits  of  illegal  contract;  Morgan  v.  Morgan,  1  Tex.  Civ. 
App.  319,  21  S.  W.  156,  holding  woman,  marrying  man,  not  knowing 
his  divorce  to  be  void,  entitled  to  community  interest  in  property ;  Patty- 
Joiner  Co.  v.  City  Bank,  15  Tex.  Civ.  App.  485,  41  S.  W.  177,  upholding 
transfer  by  one  partner  to  another,  as  against  his  individual  creditors, 
though  partnership  was  illegal;  Tayloe  v.  Dugger,  66  Ala.  450,  as  to 
Confederate  bonds  and  treasury  notes ;  Heckman  v.  Swartz,  50  Wis.  270, 
6  N.  W.  892,  and  Conner  v.  Robertson,  37  La.  Ann.  821,  55  Am.  Rep.  527, 
both  arguendo. 

Distinguished  in  Erpelding  v.  McKearnan,  143  Mich.  413,  107  N.  W. 
108,  in  action  by  stockholders  of  corporation,  whose  property  sold  to 
another  corporation,  to  recover  from  another  stockholder,  plaintiff's  share 
of  sum  alleged  to  have  been  received  by  defendant  under  secret  agree- 
ment with  purchaser,  evidence  of  illegal  contract  to  which  plaintiff 
and  defendant  were  parties  is  admissible;  Citizens'  Nat.  Bank  v.  Mit- 
chell, 24  Okl.  509,  519,  520,  20  Ann.  Caa.  371,  103  Pac.  729,  733,  734, 
where  bidders  for  public  contract  entered  into  secret  agreement  to  share 
as  partners  in  contract,  equity  refused  to  award  accounting  of  profits; 
Ruemmeli  v.  Cravens,  13  Okl.  354,  74  Pac.  912,  where  nonresident  em- 
ployed agent  to  sell  liquor  without  procuring  license  and  agent  procures 
license  in  own  name,  principal  eannot  recover  of  agent  moneys  unac- 
counted for;  Kennedy  v.  Lonabaugh,  19  Wyo.  364,  365,  370,  Ann.  Cas. 
1913E,  133,  117  Pac.  1082,  1083,  1085,  in  action  for  accounting,  equity 
refuses  to  enforce  independent  agreement  for  division  of  profits  based 
upon  prior  partnership  agreement  for  illegally  acquiring  public  coal 
lands;  Dent  v.  Ferguson,  132  U.  S.  67,  33  L.  Ed.  248,  10  Sup.  Ct.  19, 
refusing  to  aid  the  recovery  of  property  conveyed  in  fraud  of  creditors ; 
McMullen  v.  Hoffman,  174  U.  S.  656,  666,  669,  43  L.  Ed.  1124,  1128, 
19  Sup.  Ct.  845,  850,  refusing  to  enforce  any  rights  springing  from  an 
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illegal  contract;  Bierbauer  v.  Wirth,  10  Biss.  63,  5  Fed.  338,  employee 
cannot  recover  for  expenses  in  evading  legal  process ;  Jackson  v.  McLean, 
36  Fed.  217,  refusing  to  entertain  action  for  accounting  of  profits  real- 
ized from  fraudulent  contract;  McMullan  v.  Hoffman,  69  Fed.  513,  re- 
fusing to  enforce  contract  for  collusive  bidding  on  public  works,  and 
for  diversion  of  profits;  Mexican  etc.  Banking  Co.  v.  Lichtensfein,  10 
Utah,  343,  37  Pac.  575,  parties  to  criminal  enterprise  are  principals,  the 
court  will  not  divide  the  proceeds. 

Recovery  of  proceeds  of  illegal  business.    Note,  30  Am.  Rep.  108, 109. 

Contracts  to  stifle  criminal  prosecution.    Note,  37  Am.  Rep.  204. 
Accounting  between  members  of  illegal  or  void  partnership  or  one 

engaged  in  illegal  business.    Note,  23  L.  R.  A.  (N.  S.)  479,  480, 

481. 

Recovery  as  upon  account  stated  of  consideration  for  executed  oral 
contract.    Note,  1  E.  R.  0.  438. 

Money  of  depositor  becomes  that  of  the  bank,  who  is  his  debtor,  and  is 
bound  to  return  a  similar  sum  when  demanded. 

Approved  in  Hilburn  v.  Mercantile  Nat.  Bank,  39  Colo.  192,  89  Pac 
46,  bank  receiving  draft  from  plaintiff's  husband  for  collection  acquired 
absolute  title  and  became  debtor  to  pay  amount  of  draft  without  in- 
terest; State  v.  Carson  Sav.  Bank,  17  Nev.  152,  30  Pac.  704,  holding  de- 
posits are  assessable  to  bank;  Jockusch  v.  Towsey,  51  Tex.  132,  holding 
that  bank  is  debtor  for  money  collected;  State  v.  Shove,  96  Wis.  8, 
65  Am.  St.  Rep.  19,  37  L.  R.  A.  145,  70  N.  W.  314,  certificate  of  deposit, 
payable  one  year  after  date,  is  money  received  "on  deposit";  Lansing  v. 
Wood,  57  Mich.  211,  23  N.  W.  774,  and  Rexroad  v.  McQuain,  24  W.  Va. 
37,  both  arguendo.  # 

Distinguished  in  Zinn  v.  Mendel,  9  W.  Va.  592,  holding  rule  not  ap- 
plicable  where   a   commodity   is   deposited. 

Right  of  principal  to  deposit  made  by  agent  in  own  name.    Note, 
78  Am.  Dec.  238. 

Right  of  agent  to  deny  title  of  principal  to  money  or  property  re- 
ceived as  agent.    Note,  8  Ann.  Oas.  572. 

Trust  in  proceeds  of  collection  by  insolvent  bank.    Note,  32  L.  R.  A. 
722. 

Where  one  bank  receives  collections  for  another,  in  Confederate  notes, 
agreeing  to  pay  in  kind,  it  takes  them  as  a  commodity,  not  as  money.  The 
relation  is  not  that  of  debtor  and  creditor;  hence  damages  for  failure  to 
pay  them  over  is  value  of  the  notes  in  money  at  the  time  of  the  default. 

Approved  in  Henry  v.  Northern  Bank,  63  Ala.  540,  547,  following  rule; 
Berry  v.  Bellows,  30  Ark.  212,  holding  that  payment  in  Confederate 
money  discharged  debt. 
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Right  of  collecting  bank  in  action  by  holder  for  proceeds  of  com- 
mercial paper  to  defenses  available  in  action  on  paper.  Note, 
26  L.  R.  A.  (N.  S.)  1098. 

16  Wall.  504-522,  21 1*  Ed.  389,  TWEED'S  CASE. 

Courts  are  not  inclined  to  grant  a  new  trial  on  account  of  ambiguity  in 
charge,  where  complaining  party  made  no  effort  to  have  point  explained. 

Approved  in  Winfrey  v.  Missouri  K  &  T.  Ry.  Co.,  194  Fed.  815,  114 
C.  C.  A.  218,  where  case  was  tried  on  theory  that  plaintiff's  contributory 
negligence  would  defeat  recovery  and  no  suggestion  was  made  that 
theory  was  inapplicable  to  any  phase  of  case,  error  in  instruction  on 
contributory  negligence  was  invited  or  acquiesced  in  and  not  reviewable ; 
Sweet  v.  Chicago  etc.  Ry.  Co.,  157  Wis.  408,  147  N.  W.  1057,  in  action 
for  death  of  employee,  instruction  that  jury'  should  award  damages 
actually  sustained,  allowing  nothing  for  mental  anguish,  but  including 
value  of  support  and  protection,  use  of  word  "protection"  was  not  ob- 
jectionable; Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  XL  S.  87,  39  L.  Ed. 
629,  15  Sup.  Ct.  495,  holding  that  ambiguous  expressions  in  charge  will 
not  be  cause  for  new  trial  if  charge,  as  a  whole,  works  no  injustice; 
Eastern  Oregon  Land  Co.  v.  Cole,  92  Fed.  953,  35  C.  C.  A.  100,  where 
there  is  a  failure  to  request  instructions,  an  omission  to  charge  is  not 
error. 

Where  instructions  to  Jury  present  whole  controversy  in  clear  terms, 
refusal  of  court  to  give  instructions  correct  in  the  abstract  is  not  error. 

Approved  in  Washburn-Crosby  Co.  v.  William  Johnston  &  Co.,  125 
Fed.  274,  60  C.  C.  A.  187,  holding  verdict  necessarily  based  upon  finding 
defendant  not  negligent,  instructions  as  to  delivery  of  goods  immaterial ; 
West  v.  Camden,  135  U.  S.  521,  34  L.  Ed.  268,  10  Sup.  Ct.  841,  refusing 
to  reverse  because  of  erroneous  instruction,  if  plaintiff  could  not  recover 
in  any  event;  Coffin  v.  United  States,  156  U.  S.  456,  39  L.  Ed.  492,  15 
Sup.  Ct.  404,  a  charge  that  guilt  must  be  proved  beyond  a  reasonable 
doubt  does  not  justify  a  refusal  to  instruct  as  to  presumption  of  in- 
nocence. 

Person  setting  up  defense  that  he  was  an*  officer  of  the  government, 
acting  under  color  of  law,  must  show  that  the  law  authorized  the  particular 
act,  and  that  he  acted  in  good  faith. 

Approved  in  Robinson  v.  Rohr,  73  Wis.  44,  9  Am.  St  Rep.  815,  2 
L.  R.  A.  368,  40  N.  W.  671,  holding  street  commissioners  disregarding 
charter,  liable  for  injuries  daused  by  negligent  employees. 

Personal  liability  of  highway  officers  for  negligence.  Note,  22 
L.  R.  A.  826. 

VII— 72 
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16  Wall.  522-536,  21  L.  Ed.  369,  AMERICAN  STEAMBOAT  00.  V.  OHACE. 

Original  Jurisdiction  of  suit  in  rem,  to  enforce  maritime  liens,  is  exclu- 
sive in  admiralty  courts. 

Approved  in  North  America  Transp.  etc.  Co.  v.  Gill,  203  U.  S.  579, 
51  L.  Ed.  326,  27  Sup.  Ct.  778,  following  rule ;  The  Lottawanna,  20  Wall. 
218,  22  L.  Ed.  262,  holding  District  Court  cannot  distribute  proceeds  of 
vessel  where  claims  are  not  maritime  liens;  United  States  v.  Ames,  99 
U.  S.  43,  25  L.  Ed.  300,  holding  action  on  bond  of  claimant  of  property 
seized  in  admiralty  cannot  be  reviewed  in  Supreme  Court;  Bartlett  v. 
Spicer,  75  N.  Y.  534,  holding  State  court  without  jurisdiction  of  action 
upon  stipulation  entered  into  in  admiralty  proceeding  to  obtain  posses- 
sion of  a  vessel  for  a  particular  voyage. 

Jurisdiction  over  maritime  liens.    Note,  62  Am.  Dec.  241,  242. 

State  courts  may  entertain  action  for  damages  given  by  State  statute 
to  next  of  kin  of  party  killed  by  steamboat,  where  no  such  remedy  enforce- 
able in  admiralty  then  existed. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  409,  Ann.  Oas.  1916A,  18, 
48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1545,  33  Sup.  Ct.  729,  State  has 
power  to  establish  intrastate  rates  unless  limited  by  exercise  of  power 
of  Congress  over  interstate  commerce ;  Old  Dominion  Steamship  Co.  v. 
Gilmore,  207  U.  S.  404,  52  L.  Ed.  269,  28  Sup.  Ct.  133,  Delaware  statute 
giving  damages  for  death  by  tort  .extends  to  citizen  wrongfully  killed 
on  high  seas,  while  on  vessel  belonging  to  Delaware  corporation,  by 
negligence  of  vessel  of  another  Delaware  corporation,  and  can  be  en- 
forced in  admiralty;  Swayne  v.  Barsch,  226  Fed.  590,  591,  in  action  for 
injury  received,  while  employed  in  discharging  vessel  at  dock,  Em- 
ployers' Liability  Act  applied;  Berton  v.  Tietjen  &  Lang  Dry  Dock  Co., 
219  Fed.  770,  action  in  personam  by  machinist  working  upon  vessel 
floated  upon  dry  dock  to  recover  for  injury  under  Workmen's  Compensa- 
tion Act  was  not  within  exclusive  jurisdiction  of  admiralty,  and  was 
not  removable  to  Federal  court;  New  York  &  Long  Branch  Steamboat 
Co.  v.  Johnson,  195  Fed.  741,  742,  115  C.  C.  A.  540,  husband  may  main- 
tain suit  in  admiralty  to  recover  damages  for  injury  to  wife;  dissenting: 
opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  538,  52  L.  Ed. 
325,  28  Sup.  Ct.  141,  majority  holding  that  Employers'  Liability  Act  of 
1906,  was  invalid,  since  to  restrict  it  to  interstate  commerce  would  un- 
duly restrict  it  in  District  of  Columbia  and  territories ;  dissenting  opinion 
in  Swayne  v.  Barsch,  226  Fed.  597,  majority  holding  that  State  law 
applied  in  action  for  injury  received  while  working  at  dock  discharging 
vessel ;  Sherlock  v.  Ailing,  93  U.  S.  104,  23  L.  Ed.  821,  and  Sherlock  v. 
Ailing,  44  Ind.  198,  both  holding  statute  of  Indiana,  giving  action  for 
marine  tort  resulting  in  death,. is  no  encroachment  upon  the  commercial 
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power  of  Congress;  In  re  Long  Island  etc.  Transp.  Co.,  5  Fed.  608, 
holding  claim  for  damages  given  by  State  statute  for  death  cogniz- 
able in  admiralty ;  The  City  of  Norwalk,  56  Fed.  106,  109,  The  Transfer 
No.  4,  61  Fed.  368,  9  C.  C.  A.  521,  and  The  Willamette,  70  Fed.  878,  879, 
31  L.  R.  A.  719,  18  C.  C.  A.  521,  all  holding  action  for  death  given  by 
State  statute  for  marine  tort  enforceable  in  admiralty;  In  re  Humboldt 
L.  M.  Assn.,  60  Fed.  433,  and  Humboldt  Lumber  etc.  Assn.  v.  Christopher- 
son,  73  Fed.  247,  46  L.  R.  A.  264,  19  C.  C.  A.  481,  both  holding  that 
admiralty  could  enforce  rights  accruing  to  representatives  under  laws 
of  California ;  Bigelow  v.  Nickerson,  70  Fed.  116,  119,  120,  30  L.  R.  A. 
338,  339,  340,  17  C.  C.  A.  1,  holding  Wisconsin  statute,  giving  action  for 
death,  governs  in  cases  arising  to  the  middle  of  Lake  Michigan. 

Distinguished  in  Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  571,  in  action 
to  recover  for  injury  received  while  employed  on  vessel  navigating  great 
lakes,  maritime  law,  not  State  Employers'  Liability  Act,  determines 
rights  of  plaintiff;  Stewart  v.  Potomac  Ferry  Co.,  5  Hughes,  376,  384, 
12  Fed.  299,  306,  holding  State  statute  giving  for  a  maritime  cause  a 
proceeding  in  rem  against  ship. 

Actions  in  State  courts  against  vessels.    Notes,  62  Am.  Dec.  236. 

If  one  injured  by  act  committed  on  navigable  waters  survive,  be  baa 
redress  In  -admiralty,  irrespective  of  State  statute. 

Approved  in  Greenwood  v.  Town  of  Westport,  63  Conn.  604,  60  Fed. 
577,  admiralty  entertaining  action  against  town  for  injury  arising  from 
drawbridge. 

Admiralty  bas  Jurisdiction  of  wrongful  acts  committed  on  navigable 
waters._ 

Approved  in  Gerrity  v.  The  Bark  Kate  Cann,  2  Fed.  243,  holding  ship 
liable  for  personal  injuries  caused  by  careless  stowing  of  dunnage. 

Whether  State  laws  can  authorize  legal  representatives  to  maintain 
action  for  death  in  admiralty  not  decided. 

Approved  in  The  Alaska,  225  Fed.  647,  State  law  giving  lien  on  vessel 
for  injuries  to  person  or  property  does  not  extend  to  action  by  heirs  or 
representatives  for  wrongful  death;  The  Harrisburg,  119  U.  S.  208,  30 
L.  Ed.  360,  7  Sup.  Ct.  143,  in  absence  of  statute  suit  cannot  be  main- 
tained in  admiralty  for  death  on  high  seas,  caused  by  negligence ;  Holmes 
v.  Oregon  &  Cal.  Ry.  Co.,  6  Sawy.  268,  269,  5  Fed.  80,  81,  holding  right 
of  action  for  death,  given  by  code,  may  be  enforced  in  admiralty;  The 
Charles  Morgan,  2  Flipp.  278,  Fed.  Cas.  2618,  sustaining  action  in  rem  for 
death ;  In  re  Long  Island  etc.  Transp.  Co.,  5  Fed.  609,  The  Garland,  5  Fed. 
927,  and  The  E.  B.  Ward,  17  Fed.  457,  all  holding  claim  for  damages 
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given  by  State  statute  for  death  cognizable  in  admiralty;  The  Max 
Morris,  24  Blatchf .  146,  28  Fed.  884,  arguendo. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  R.  A.  1916A,  1166. 

Ninth  section  of  Judiciary  Act  saves  to  suitors  in  all  cases  right  of 
common-law  remedy  where  common  law  is  competent  to  give  it. 

Approved  in  The  Lotta,  150  Fed.  220,  where  there  was  only  one  claim- 
ant against  vessel  for  wrongful  death,  owner  could  set  up  limited  liabil- 
ity as  defense  in  state  court,  and  Federal  court  could  not  restrain  State 
action  though  extent  of  liability  had  been  determined  in  Federal  court; 
The  Rosa,  53  Fed.  134,  refusing  to  enjoin  common-law  action  on  a  single 
claim;  Billings  v.  Breining,  45  Mich.  69,  7  N.  W.  722,  holding  State 
courts  may  take  jurisdiction  of  maritime  torts,  where  there  is  a  remedy 
at  common  law,  and  wrong  is  made  actionable  by  State  legislation.   . 

Distinguished  in  Schuede  v.  Zenith  S.  S.  Co.,  216  Fed.  569,  judiciary 
act  saving  rights  of  common-law  remedy  does  not  give  suitor,  having 
right  of  action  growing  out  of  maritime  contract  right  to  go  into  law 
court  to  find  new  remedy. 

* 

Party  suing  in  personam  against  owner  of  vessel  for  maritime  lien  or 
tort  may  proceed  by  libel  in  District  Court,  or  may,  at  his  election,  proceed 
in  an  action  at  law,  either  in  Circuit  Court,  if  parties  are  citizens  of  dif- 
ferent States,  or  in  State  court,  as  in  other  cases  of  concurrent  Jurisdiction. 
Approved  in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  646,  44 
L.  Ed.  925,  20  Sup.  Ct.  828,  upholding  bill  in  equity  in  State  court  to 
foreclose  common-law  lien  upon  raft  for  towage  services;  Keithley  v. 
North  Pac.  S.  S.  Co.,  232  Fed.  256,  257,  258,  right  of  action  in  personam 
for  tort  given  by  State  statute  may  be  enforced  by  action  at  law  in. 
State  court,  although  tort  was  committed  on  vessel  in  navigable  waters 
and  remedy  might  be  had  in  Court  of  Admiralty ;  Murray  v.  Pacific  Coast 
S.  S.  Co.,  207  Fed.  690,  action  in  personam  for  injury  to  longshoreman, 
while  working  in  hold  of  vessel  lying  at  wharf,  caused  by  defendant's 
negligence,  was  suit  to  enforce  common-law  remedy,  and  not  exclusively 
within  admiralty  jurisdiction;  The  Ira  M.  Hedges,  163  Fed.  590,  owner 
of  vessel  held  liable  for  damages  caused  by  collision  cannot  maintain 
suit  in  admiralty  for  contribution  from  another  vessel,  where,  under 
State  statute  such  owner  could  have  been  brought  into  State  court; 
The  Saginaw,  139  Fed.  908,  in  enforcing  in  court  of  admiralty  right  of 
action  for  wrongful  death  in  collision  on  high  seas,  which  is  given  by 
statute  of  vessel's  home  State,  measure  of  damages  is  governed  by  law 
of  such  State;  In  re  Walker,  215  N.  Y.  531,  Ann.  Oas.  1916B,  87,  109 
N.  E.  605,  employee  injured  on  steamer  at  pier  in  Hudson  River  within 
admiralty  jurisdiction  might  elect  to  claim  compensation  under  State 
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act ;  The  Atlas,  93  U.  S.  316,  23  L.  Ed.  866,  holding  shipper  may  pursue 
his  remedy  at  common  law,  or  in  rem,  or  by  libel  in  personam  against 
owner;  Schoonmaker  v.  Gilmore,  102  U.S.  119,  26  L.  Ed.  96,  holding 
that  admiralty  has  not  exclusive  jurisdiction  of  suits  in  personam  grow- 
ing out  of  collisions;  Manchester  v.  Massachusetts,  139  U.  S.  263,  35 
L.  Ed.  166, 11  Sup.  Ct.  564,  and  Commonwealth  v.  Manchester,  152  Mass. 
246,  23  Am.  St.  Rep.  834,  9  L.  R.  A.  243,  25  N.  E.  118,  both  holding  State 
courts  can  take  jurisdiction  of  violations  of  statutes  protecting  fishing; 
State  v.  Judge,  39  La.  Ann.  501,  4  Am.  St  Rep.  276,  2  South.  39,  hold- 
ing State  court  can  entertain  jurisdiction  of  suit  in  personam  against 
master,  coupled  with  a  sequestration,  to  enforce  lien  given  by  State  stat- 
ute; Baird  v.  Daly,  57  N.  Y.  241,  248,  15  Am.  Rep.  492,  holding  State 
court  had  jurisdiction  of  action  on  maritime  contract;  McDonald  v.  Mal- 
lory,  77  N.  T.  556,  33  Am.  Rep.  671,  under  State  statute,  a  suit  was 
maintainable  for  death  occurring  on  high  seas ;  Braithwaite  t.  Jordan, 
5  N.  D.  216,  218,  31  L.  R.  A.  247,  248,  65  N.  W.  707,  708,  undertaking 
given  to  secure  a  stay  of  proceeding  during  appeal  from  libel  in  rem 
may  be  sued  on  in  State  court. 

Jurisdiction  of  torts  on  high  seas.    Note,  13  Am.  Dec.  667. 

Jurisdiction  over  suits  against  vessels.    Note,  62  Am.  Dec.  242,  243, 
244. 

Territorial  limits  of  admiralty  jurisdiction.    Note,  32  Am.  Dec.  68. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oas.  1217. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  278. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Rep.  551. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Gas.  742. 

Miscellaneous.  Cited  in  Sweetland  v.  Chicago  etc.  R.  R.  Co.,  117 
Mich.  343,  43  L.  R.  A.  573,  75  N.  W.  1071,  to  point  that  two  actions  can- 
not be  maintained  for  same  wrongful  act ;  Parker  v.  Providence  eto.  Co., 
17  R.  I.  377,  22  Atl.  284,  incidentally. 

16  Wall.  635-544,  21  L.  Ed.  292,  BEAU  v.  NEW  MEXICO. 

Territorial  statute,  authorising  Judgment  against  the  sureties  of  an  ap- 
peal bond,  as  well  as  against  appellants  below,  in  case  of  affirmance,  is  con- 
stitutional. 

Approved  in  United  Surety  Co.  v.  American  Fruit  Product  Co.,  238 
U.  S.  142,  59  L.  Ed.  1239,  35  Sup.  Ct.  828,  surety  executing  undertaking 
to  release  attached  property  is  bound  by  judgment  against  principal, 
although  having  no  right  to  be  heard;  Egan  v.  Chicago  Great  Western 
Ry.  Co.,  163  Fed.  347,  where  State  statute  authorizes  summary  judgment 
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against  surety  on  appeal  bond,  Federal  courts  in  that  State  may  render 
such  judgment;  Empire  State-Idaho  Min.  Co.  v.  Hanley,  136  Fed.  103, 
69  C.  C.  A.  87,  upholding  Idaho  Ann.  Code  1901,  §  3576,  authorizing  en- 
try of  judgment,  on  motion  against  sureties,  by  court  from  which  appeal 
is  taken;  United  States  Surety  Co.  v.  American  Fruit  Product  Co.,  40 
App.  D.  C.  247,  where  statute  provides  for  summary  entry  of  judgment 
against  surety,  separate  action  on  bond  is  not  necessary;  Bankers1 
Surety  Co.  v.  Linder,  156  Iowa,  498,  137  N.  W.  500,  creditor  was  by 
statute  entitled,  upon  affirmance  of  judgment  here,  to  judgment  against 
surety  company  on  supersedeas  bond;  Portland  Trust  Co.  v.  Havely,  36 
Or.  245,  61  Pac.  347,  holding,  upon  affirmance  of  appeal,  judgment  will 
go  against  personal  representatives  of  deceased  surety  regardless  of 
form  of  bond;  Johnson  v.  Chicago  etc.  Elevator  Co.,  119  U.  S.  401,  30 
L.  Ed.  451,  7  Sup.  Ct.  260,  and  Johnson  v.  Chicago  etc.  Elevator  Co.,  105 
111.  468,  both  holding  judgment  against  surety  proper  under  the  stat- 
ute; Hopkins  v.  Orr,  124  U.  S.  515,  31  L.  Ed.  525,  8  Sup.  Ct.  592,  hold- 
ing same ;  Third  Nat.  Bank  v.  Gordon,  53  Fed.  474,  Gordon  v.  Third  Nat. 
Bank,  56  Fed.  796,  6  C.  C.  A.  125,  and  Meredith  v.  Santa  Clara  Min. 
Assn.,  60  Cal.  620,  all  holding  judgment  may  be  had  thereon  by  motion 
against  the  sureties  on  a  supersedeas  bond,  on  affirmation  of  judgment; 
McClaskey  v.  Barr,  79  Fed.  412,  and  Holbrook  v.  Investment  Co.,  32  Or. 
107,  51  Pac.  452,  both  holding  valid,  rule  that  judgment  may  be  entered 
against  surety  on  motion  for  costs;  Commonwealth  v.  Gould,  118  Mass. 
307,  holding  order  of  justice  competent  evidence  of  breach  of  bond  and 
amount  due ;  Dold  v.  Robertson,  3  N.  M.  377,  9  Pac.  303,  holding  statute 
applicable  to  causes  brought  before  Supreme  Court  on  writs  of  error; 
Trent  v.  Rhomberg,  66  Tex.  252, 18  S.  W.  511,  holding  obligees  on  appeal 
bond  are  not  confined  to  statutory  remedies. 

Liability  of  sureties  on  appeal  bonds.    Note,  38  Am.  St.  Rep.  714. 

Administrator  de  bonis  non  has  authority  only  over  unadminlstered 
goods,  and  la  entitled  to  those  remaining  in  specie,  and  may  sue  for  same. 
Approved  in  Wilson  v.  Arrick,  McAr.  &  M.  (D.  C.)  230,  where  origi- 
nal administratrix  collected  claim  of  deceased  through  attorney,  ad- 
ministrator de  bonis  non  was  not  entitled  to  recover  such  administered 
assets ;  Reed  v.  Hume,  25  Utah,  253,  70  Pac.  1000,  holding  administrator 
de  bonis  non  not  entitled  to  money  belonging  to  estate,  mixed  with  ad- 
ministrator's own  funds;  Deans  v.  Wilcoxon,  25  Fla.  1055,  7  South.  179, 
Waterman  v.  Dockray,  78  Me.  141,  3  Atl.  50,  and  Hodge  v.  Hodge,  90 
Me.  507,  60  Am.  St.  Rep.  287,  40  L.  R.  A.  47,  38  Atl.  536,  dissenting 
opinion  in  Barnett  v.  Vanmeter,  7  Ind.  App.  61,  33  N.  E.  671,  majority 
holding  matters  not  subject  to  process  of  administration  cannot  be  said 
to  have  been  adjudicated. 
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Powers  of  administrator  de  bonis  non.    Note,  24  Am.  Dec.  384,  387. 
Assets  passing  to  administrator  de  bonis  non.    Note,  40  L.  R.  A.  68. 

Administrator  de  bonis  non  cannot  sue  his  predecessor  for  delinquencies 
in  office  or  prosecute  his  bond  therefor;  the  latter  is  responsible  to  legatees, 
creditors  and  distributees  directly. 

Approved  in  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  676,  99  C.  C.  A. 
221,  probate  court  has  no  jurisdiction  to  decree  payment  of  damages 
by  executor  from  individual  property  for  conversion  of  assets  of  estate 
to  administrator  de  bonis  non;  Clark's  Admr.  v.  Farmers'  Nat.  Bank, 
124  Ky.  567,  99  S.  W.  675,  money  deposited  in  bank  to  credit  of  dece- 
dent as  executor  passed  to  administrator  de  bonis  non  of  estate,  and  not 
to  executor's  administrator;  Prusa  v.  Everett,  78  Neb.  253,  113  N.  W. 
571,  where  all  debts  and  charges  against  estate  of  decedent  have  been 
paid  and  administrator  de  bonis  non  refused  to  bring  action  to  recover 
assets,  heir  and  beneficiary  under  will  may  maintain  action  in  equity, 
making  administrator  de  bonis  non  party;  Probate  Court  v.  Williams, 
30  R.  I.  159,  19  Ann.  Cas.  554,  73  Atl.  387,  administrator  de  bonis  non 
cannot  sue  estate  of  predecessor  for  conversion  of  assets,  except  upon 
administration  bond,  under  Practice  Act;  State  v.  Rottaken,  34  Ark. 
151,  United  States  v.  Walker,  109  U.  S.  261,  27  L.  Ed.  928,  3  Sup.  Ct.  279, 
Warfield  v.  Brand,  13  Bush,  88,  and  Court  of  Probate  v.  Smith,  16  R.  I. 
446,  17  Atl.  57,  all  holding  same  as  cited  case;  Wilson  v.  Arrick,  112' 
U.  S.  87,  28  L.  Ed.  618,  5  Sup.  Ct.  77,  holding  debt  collected  by  agent 
of  administrator  cannot  be  recovered  from  him  by  administrator  de  bonis 
non;  New  Orleans  Canal  &  Banking  Co.  v.  Reynolds,  39  Fed.  375,  the 
fact  that  administrator  de  bonis  non  presented  claim  to  surety  of  former 
administrator  will  not  affect  the  statute  of  limitation;  Hubbard  v. 
Urton,  67  Fed.  424,  after  final  settlement  of  estate,  heirs  may  sue 
to  recover  personalty  unadnrinistered ;  Waring  v.  Lewis,  53  Ala.  628, 
holding,  under  statute,  administrator  de  bonis  non  can  charge  his  prede- 
cessor with  a  devastavit;  Thief es  v.  Mason,  55  N.  J.  Eq.  460,  461,  37 
Atl.  457,  holding  executor  not  responsible  to  administrator  cum  testa- 
mento  annexo;  Adams  v.  Petrain,  11  Or.  312,  3  Pac  167,  holding  no 
action  can  be  maintained  on  administrator's  bond  until  his  accounts  are 
settled  in  County  Court;  Collins  v.  Warren,  63  Tex.  321,  holding  suit 
could  not  be  sustained,  no  statute  authorizing  it;  Lindsley  v.  Dodd,  53 
N.  J.  Eq.  70,  30  Atl.  897,  arguendo;  dissenting  opinion  in  Foster  v. 
Bailey,  157  Mass.  170,  31  N.  E.  775,  majority  holding  that  administrator 
has  right  to  settle  account  of  his  intestate  as  administrator  de  bonis 
non  before  he  can  be  called  upon  to  deliver  the  assets ;  dissenting  opinion 
in  Green  v.  Thompson,  84  Va.  412,  5  S.  E.  525,  majority  holding  t^hat 
failure  of  first  administratqr  to  file  appraisement  furnished  no  ground 
for  relief  against  subsequent  administrators. 
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Distinguished  in  Michigan  Trust  Co.  v.  Ferry,  228  U.  S.  354,  57  L.  Ed. 
874,  33  Sup.  Ct.  550,  under  law  of  Michigan  displaced  executor  must 
account  to  administrator  de  bonis  non  for  all  property  that  has  come 
into  his  hands,  and  decree  of  probate  court  binds  him;  Ellyson  v.  Lord, 
124  Iowa,  132,  99  N.  W.  585,  in  suit  by  administrator  de  bonis  non 
and  administrator  and  sureties,  latter  cannot  defend  on  ground  that 
funds  for  which  administrator  did  not  account  were  proceeds  of  unau- 
thorized sale  of  decedent's  realty ;  In  re  Jordan,  2  Hask.  371,  2  Fed.  322, 
where  statute  has  rendered  this  decision  no  longer  applicable ;  Chamber- 
lain's Appeal,  70  Conn.  374,  377,  41  L  R.  A.  206,  207,  39  Atl.  737,  if  it 
appears  that  property  disposed  of  as  testate  estate  is  really  intestate, 
an  administrator  de  bonis  non  could  recover  and  administer  it;  Hanifan 
v.  Needles,  108  111.  407,  and  Stewart  v.  Phenice,  65  Iowa,  478,  22  N.  W. 
637,  both  holding,  under  statute,  that  administrator  de  bonis  non  may 
sue  a  predecessor  who  has  been  removed;  Davis  v.  Clark,  58  Kan.  459, 
49  Pac.  667,  holding  that  administrator  de  bonis  non  must  sue  sureties 
of  former  administrator  within  three  years;  Stewart  v.  Firemen's  Ins. 
Co.,  53  Md.  572,  holding  that  trustees  appointed  by  equity  can  main- 
tain bill  for  breaches  of  trusts  committed  by  former  testamentary  trus- 
tees; Thompson  v.  Badham,  70  N.  C.  143,  holding,  under  statute,  that 
judgment  against  administrator  is  conclusive  against  administrator  de 
bonis  non;  Tulburt  v.  Hollar,  102  N.  C.  410,  9  S.  E.  432,  holding  contra 
under  statute. 

Liability  of  executor  or  administrator  on  bond.    Note,  61  Am.  Dec 
533. 

Decree  of  probate  court  against  administrator,  and  its  order  granting 
leave  to  sue,  are  necessary  preliminaries  to  maintenance  of  suit  on  an  ad- 
ministrator's bond. 

Approved  in  State  v.  Hart,  57  Md.  238,  following  rule;  Decker  v. 
Decker,  3  Alaska,  124,  action  on  administrator's  bond  will  not  lie  until 
decree  of  probate  court  finds  misconduct  a  misappropriation  by  admin- 
istrator; Parker  v.  Stevens,  61  N.  J.  Eq.  165,  47  Atl.  574,  denying 
administrator  cum  testamento  annexo  de  bonis  non  right  to  maintain 
suit  against  original  executor  of  testator  for  negligence;  Pennington  v. 
Newman,  36  Okl.  597,  129  Pac.  694,  decree  of  final  accounting  by  pro- 
bate court  showing  balance  due  is  necessary  preliminary  to  action 
against  administrator  and  sureties ;  Reed  v.  Hume,  25  Utah,  256,  70  Pac. 
1001,  holding  action  not  maintainable  against  administrator  and  sureties 
for  conversion  of  assets  until  accounting  had. 

16  Wall.  544-651,  21  L.  Ed.  322,  MITCHELL  v.  HAWLBY. 

Purchaser  of  right  to  use  a  machine  acquires  a  complete  title*  it  passes 
without  the  monopoly  of  the  patent;  but  purchaser  of  privilege  of  making 
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or  Tendinis  the  machine  holds  a  portion  of  the  franchise,  terminating  with 
the  expiration  of  original  term. 

Approved  in  Bauer  v.  O'Donnell,  229  U.  S.  15,  Ann,  Gas.  1915A,  150, 
50  L.  R.  A.  (N.  S.)  1185,  67  L.  Ed.  1046,  33  Sup.  Ct.  616,  patentee  could 
not  by  notice  limit  price  of  future  retail  sales  of  article  in  bands  of  re- 
tailer by  purchase  from  jobber  paying  full  price;  Henry  v.  A.  B.  Dick 
Co.,  224  U.  S.  19,  46,  Ann.  Gas.  1913D,  880,  56  L.  Ed.  652,  658,  663, 
32  Sup.  Ct.  364,  owners  of  patent  could  restrict  sale  of  machine  to  use 
with  paper,  ink  and  supplies  made  by  their  company,  and  use  with  other 
ink  was  infringement;  Winchester  Repeating  Arms  Co.  v.  Olmsted,  203 
Fed.  495,  121  C.  C.  A.  615,  where  manufacturer  sold  guns,  parts  of 
which  were  covered  by  patents,  under  contracts  imposing  price  restric- 
tions on  resale,  dealer  selling  at  lower  price  was  infringer;  National 
Malleable  Casting  Co.  v.  American  Steel  Foundries,  182  Fed.  640,  right 
of  purchaser  of  patented  car-coupler  to  repair  extends  to  replacing  de- 
fective part,  where  such  part  was  not  separately  patented;  Bowers  v. 
Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  901,  conveyance  of  exclusive  right 
to  use  and  to  build  for  use  within  certain  territory,  reserving  to  pat- 
entee right  to  build  machines  for  use  outside  this  territory  is  license, 
not  assignment,  and  grantee  cannot  maintain  suit  for  infringement  in 
his  own  name;  Bobbs-Merrill  Co.  v.  Straus,  139  Fed.  187,  purchaser  of 
copyrighted  books  from  publisher  does  not  infringe  by  resale  though 
books  contain  notice  that  no  one  authorized  to  sell  at  less  price  than 
fixed  by  publisher;  Geo.  Frost  Co.  v.  Kora  Co.,  136  Fed.  488,  purchaser 
of  patented  clasp  in  open  market  who  detaches  them  from  cord  to  which 
they  are  attached  and  attaches  them  to  supporters  to  make  which  both 
are  licensed  is  not  infringer;  Excelsior  etc.  Pipe  Co.  v.  Seattle,  117  Fed. 
144,  55  C.  C.  A.  156,  holding  grantee  of  patentee  of  exclusive  right  to 
manufacture  and  sell  within  prescribed  limits  without  title  to  sue  one 
using  article  outside  limits;  Goodyear  Shoe  Machinery  Co.  v.  Jackson, 
112  Fed.  149,  55  L.  R.  A.  692,  50  C.  C.  A.  159,  holding  purchaser  of  pat- 
ented sewing-machine  not  guilty  of  infringement,  reconstructing  one  or 
more  elements  of  patentable  combination  worn  out;  Pacific  Steam 
Whaling  Co.  v.  Alaska  Packers'  Assn.,  100  Fed.  463,  40  C.  C.  A.  494, 
holding  right  of  purchaser  to  repair  patented'  machine  does  not  extend 
to  rebuilding  of  new  machine;  McFadden  v.  Alexander,  154  Iowa,  720, 
135  N.  W.  398,  contract  by  patentee  granting  right  to  manufacture  and 
sell  patent  stock  waterers  and  pressure  valves  in  certain  territory  con- 
stituted mere  license,  conveying  no  interest  in  patent  as  to  such  terri- 
tory; dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  63,  64, 
66,  69,  Ann.  Gas.  1913D,  880,  56  L.  Ed.  669,  670,  671,  32  Sup.  Ct.  364, 
majority  holding  that  use  of  mimeograph  with  other  ink  under  license 
restricting  use  to  ink  of  lessor  company  was  infringement;  Adams  v. 
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Burke,  17  Wall.  456,  21  L.  Ed.  703,  holding  purchase  of  right  to  use 
a  machine  carries  no  implied  limitation  of  right  to  use  within  a  given 
locality;  Paper-Bag  Cases,  105  U.  S.  771,  26  L.  Ed.  961,  and  Wooster 
v.  Sidenberg,  13  Blatchf.  92,  93,  Fed.  Cas.  18,039,  both  holding  that 
purchaser  can  use  machine  during  an  extended  term;  Waterman  v. 
Mackenzie,  138  U.  S.  256,  34  L.  Ed.  926,  11  Sup.  Ct.  335,  and  Rice  v. 
Boss,  46  Fed.  195,  agreement  granting  "sole  right  and  license  to  manu- 
facture and  sell"  (not  expressly  authorizing  its  use)  gives  to  licensee 
no  right  to  sue  for  infringement  in  his  own  name;  Keeler  v.  Standard 
Folding  Bed  Co.,  157  U.  S.  662,  39  L.  Ed.  849,  15  Sup.  Ct.  739,  holding 
that  purchaser  of  patented  article  possesses  an  absolute  property;  Holi- 
day v.  Mattheson,  23  Blatchf.  241,  24  Fed.  186,  where  there  has  been 
an  unconditional  sale  of  patented  article  in  foreign  country,  purchaser 
from  vendee  may  use  and  sell  same  here;  Dickerson  v.  Matheson,  57 
Fed.  527,  C.  C.  A.  466,  purchaser  in  Europe,  with  restrictions  against 
importation,  cannot  sell  in  this  country;  Jackson  v.  Vaughan,  73  Fed. 
839,  holding  party  may  purchase  franchise  of  other  territory  and  sell 
in  reserved  territory;  Heaton  etc.  Button-Fastener  Co.  v.  Eureka  Spe- 
cialty Co.,  77  Fed.  290,  35  L.  R.  A.  730,  25  C.  C.  A.  267,  holding  use  of 
machine  by  purchaser,  contrary  to  the  condition  imposed,  could  be  en- 
joined; Alaska  Packers'  Assn.  v.  Pacific  Steam  Whaling  Co.,  93  Fed. 
674,  holding  right  to  repair  does  not  include  right  to  reconstruct;  Com- 
mercial Union  Telegraph  Co.  v.  New  England  Tel.  etc.  Co.,  61  Vt/251, 
15  Am.  St.  Rep.  901,  6  L.  R.  A.  165,  17  Atl.  1074,  one  leasing  patent 
for  public  use  cannot  restrict  that  use  to  a  portion  of  the  public, 

Manufacture  and  sale  of  essential  unpatented  part  as  infringement 
of  combination  patent.    Note,  23  L.  R.  A.  (N.  8.)  1029. 

Right  of  purchaser  or  licensee  to  alter  patented  article.    Note,  S 
B.  R.  0.  337. 

Where,  In  patentee's  conveyance  of  right  to  use  four  patented  machines, 
it  was  stipulated  that  licensee  should  not  grant  any  license  to  use  beyond 
original  term,  purchasers  could  be  enjoined  from  using  during  an  extended 
term. 

Approved  in  New  York  Phon.  Co.  v.  Edison,  136  Fed.  613,  where 
assignment  of  patent  provided  for  assignment  of  improvements  made 
within  fifteen  years  and  improvements  made  subsequently,  and  assignee 
authorized  to  extend  license  subject  to  original  agreement,  licensee  not 
authorized  to  second  extension  in  perpetuity;  American  etc.  Supply  Co. 
v.  Bullard,  17  Blatchf.  169,  Fed.  Cas.  294,  where  buckles  were  licensed 
to  be- used  only  once,  a  second  use  was  an  infringement;  Porter  Needle 
Co.  v.  National  Needle  Co.,  17  Fed.  538,  following  rule;  Moore  Mfg. 
etc.  Co.  v.  Cronk  Hanger  Co.,  69  Fed.  999,  holding  grantee  for  a  term 
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of  years  eannot  sue  for  infringement  without  joining  patentee;  Inter- 
national Pavement  Co.  v.  Richardson,  75  Fed.  592,  593,  594,  holding 
that  licensee  may  restrict  his  title  by  a  new  contract  of  license;  Fort 
Wayne  etc.  R.  R.  Co.  v.  Haberkom,  15  Ind.  App.  481,  44  N.  E.  323, 
holding  transfer  of  limited  interest  in  patent  to  be  a  mere  license; 
Eclipse  etc.  Co.  v.  Zimmerman  Mfg.  Co.,  16  Ind.  App.  499,  503,  44 
N.  E.  1116,  1117,  construing  "patent  right"  in  statute;  dissenting  opin- 
ion in  Keeler  v.  Standard  Folding-Bed  Co.,  157  U.  S.  668,  39  L.  Ed.  851, 

15  Sup.  Ct.  741,  majority  holding  that  purchaser  of  patented  article 
possesses  an  absolute  property,. unrestricted  as  to  time  or  place. 

Distinguished  in  American  Button  Hole  etc.  Co.  v.  Simmons,  1  Fed. 
Cas.  623,  holding  one  selling  patented  article,  to  be  used  in  ordinary 
pursuits  of  life,  waives  his  right  to  affix  restrictions;  Sheldon  Axle  Co. 
v.  Standard  Axle  Works,  37  Fed.  791,  3  L  R.  A.  657,  holding  subsequent 
purchasers  of  patented  article,  with  notice  of  assignment,  cannot  use  the 
articles  within  territory  of  assignees. 

Purchaser's  right  to  sell  or  use  personalty  free  from  restrictions 
affecting  it  in  vendor's  hands.    Note,  65  L.  R.  A.  634. 

No  one  can  convey  a  valid  title  to  personal  property  unless  he  is  the 
owner  or  lawfully  represents  him. 

Approved  in  Chase  v.  Sanborn,  4  Cliff.  311,  Fed.  Cas.  2628,  holding 
reported  had  no  copyright,  and  could  convey  no  title;  Waterman  v. 
Wallace,  13  Blatchf.  130,  Fed.  Cas.  17,261,  holding  that  assignment 
of  "invention"  does  not  import  a  conveyance  of  extended  term. 

Purchase  from  one  having  no  title.    Note,  26  Am.  Dec.  606. 

16  Wall.  651-560,  21  L.  Ed.  481,  MABBHAIiL  v.  KNOX. 

Under  first  clause  of  aecond  section  of  Bankruptcy  Act,  Supreme  Court 
cannot  entertain  an  appeal  from  exercise  of  supervisory  jurisdiction  in  a 
summary  manner  by  Circuit  Courts. 

Approved  in  Coit  v.  Robinson,  19  Wall.  286,  22  L.  Ed.  155,  Stickney 
v.  Wilt,  23  Wall.  160,  23  L.  Ed.  53,  Sandusky  v.  National  Bank,  23 
Wall.  293,  23  L.  Ed.  156,  and  Wiswall  v.  Campbell,  93  U.  S.  348,  23 
L.  Ed.  923,  all  following  rule;  In  re  Jacobs,  99  Fed.  541,  39  C.  C.  A. 
647,  dismissing  petition  by  party  aggrieved  to  review  alleged  error  of 
District  Court  in  entertaining  jurisdiction  of  bill  brought  by  trustee 
against  stranger,  resident  of  same  State. 

District  Court  has  no  jurisdiction,  where  goods  were  held  by  sheriff  for 
rent  under  a  writ  of  provisional  seizure  made  before  bankruptcy,  neither 
sheriff  nor  lessor  being  a  party  to  bankruptcy  proceedings,  to  summarily 
order  sheriff  to  deliver  goods  to  assignees. 
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Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S.  289, 
49  L.  Ed.  1054,  25  Sup.  Ct.  693,  bankruptcy  court  after  adjudging,  on 
receiver's  petition  for  directions  respecting  sale,  that  receiver  was  not 
in  possession,  cannot  decree  sale  and  determine  rights  of  adverse  claim- 
ants to  proceeds;  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  25,  46 
L.  Ed.  413,  22  Sup.  Ct.  296,  denying  District  Court's  power  to  order 
assignee  in  summary  proceedings  to  turn  over  money  retained  as  commis- 
sions and  counsel  fees;  Bardes  v.  Hawarden  Bank,  178  U.  S.  532,  44 
L.  Ed.  1180,  20  Sup.  Ct.  1003,  dismissing  bill  to  set  aside  alleged  fraud- 
ulent transfer  of  goods  made  by  bankrupt  before  institution  of  bank- 
ruptcy proceedings ;  In  re  Bacon,  210  Fed.  133,  126  C.  C.  A.  643,  bank's 
claim  to  lien  on  stock  under  pledge  between  it  and  bankrupt  was  ad- 
verse claim  and  could  not  be  determined  by  summary  proceedings  in 
bankruptcy  court  over  protest ;  Shea  v.  Lewis,  206  Fed.  882, 124  CCA. 
537,  where  property  in  wife's  possession  was  purchased  with  proceeds 
of  homestead,  she  was  entitled  to  plenary  suit  to  determine  adverse 
claim;  In  re  Blum,  202  Fed.  886,  121  C  C  A.  241,  bankrupt's  wife 
claiming  to  own  certain  money  in  her  own  right  was  entitled  to  have 
right  determined  in  plenary  suit;  First  Nat.  Bank  v.  Hopkins,  199  Fed. 
876,  118  C  C  A.  321,  bank's  claim  of  right  to  set  off  deposits  of  bank- 
rupt's against  his  notes  to  them  was  adversary  and  could  be  deter- 
mined only  in  plenary  suit  between  bank  and  trustee,  not  by  summary 
proceedings  in  bankruptcy;  In  re  Rathman,  183  Fed.  920,  924,  106 
C.  C  A.  253,  trustee  in  bankruptcy  could  not  recover  value  of  mortgaged 
property  sold  by  foreclosure  after  adjudication  of  bankruptcy,  where 
mortgage  had  been  given  by  bankrupt  more  than  four  months  before 
filing  of  petition  in  bankruptcy ;  In  re  Peacock,  178  Fed.  858,  pledgee  of 
bankrupt  had  right,  as.  against  trustee  in  bankruptcy  of  pledgor,  to 
sell  property  and  apply  proceeds  to  debt  after  adjudication  in  bank- 
ruptcy; In  re  Burns,  175  Fed.  635,  landlord's  lien,  having  priority  by 
State  law,  is  not  displaced  in  favor  of  general  creditors  by  tenant's 
bankruptcy;  In  re  Reynolds,  133  Fed.  589,  where,  after  adjudication  in 
bankruptcy  property  taken  by  mortgagee  under  chattel  mortgage  given 
more  than  four  months  prior  to  filing  of  petition,  trustees  suing  in 
State  court  for  value  of  property  cannot  institute  summary  proceedings 
in  bankruptcy  court;  In  re  Klein,  116  Fed.  525,  holding  court  without 
jurisdiction  to  compel  general  assignee  to  file  account  for  settlement  and 
allowance  as  to  disbursements  made  within  four  months  of  filing  peti- 
tion; Sinsheimer  v.  Simonson,  107  Fed.  905,  47  C  C  A.  51,  holding 
District  Court  without  power  to  summarily  order  general  assignee, 
ousted  by  bankruptcy  proceeding,  to  pay  over  money  retained  as  com- 
missions; In  re  Steuer,  104  Fed.  978,  holding  defendant  estopped  given 
full  opportunity  to  protect  rights  as  in  plenary  suit,  appearing  and  con- 
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testing  same  without  objection;  In  re  Baudouine,  101  Fed.  577,  41 
C.  C.  A.  318,  holding  stranger  to  bankruptcy  proceedings  claiming  prop- 
erty adversely  to  trustee  cannot  be  compelled  to  adjudicate  rights  in 
summary  proceeding;  In  re  Cohn,  98  Fed.  75,  holding  rights  of  adverse 
claimant  in  possession  of  property  cannot  be  adjudicated  by  summary 
proceeding;  In  re  Gibson,  22  Okl.  871,  98  Pac.  925,  where,  on  rule  to 
show  cause  in  bankruptcy  proceeding,  third  person  shows  that  he  has 
no  money,  property  or  credits  of  bankrupt,  referee  is  without  jurisdic- 
tion summarily  to  try  issue  over  objection;  O'Brien  v.  Weld,  92  U.  S. 
83,  84,  23  L.  Ed.  677,  holding  plaintiffs  in  execution  could  not  maintain 
suit  against  sheriff  for  paying  money  on  order  obtained  by  them; 
Eyster  v.  Gaff,  91  U.  S.  526,  23  L.  Ed.  405,  holding  Federal  jurisdiction 
of  bankruptcy  does  not  divest  that  of  State  courts ;  Jerome  v.  McCarter, 
94  U.  S.  737,  24  L.  Ed.  137,  holding  decree  valid,  though  entered  after 
bankruptcy  of  mortgagors;  Davis  v.  Railroad,  1  Woods,  664,  Fed.  Cas. 
3648,  and  Bradley  v.  Healey,  1  Holmes,  452,  Fed.  Cas.  1781,  both  hold- 
ing receiver  of  State  court  cannot  be  dispossessed  by  court  of  bank- 
ruptcy; Shainwald  v.  Lewis,  6  Sawy.  591,  5  Fed.  515,  holding  assignee 
in  bankruptcy  appointed  by  court  of  one  district  can  recover  assets  in 
another  only  by  plenary  suit ;  In  re  Pierce,  7  Biss.  427,  Fed.  Cas.  11,139, 
ordering  property  in  possession  of  wife  to  be  turned  over  to  assignee 
of  husband;  Kimberling  v.  Hartly,  1  McCrary,  141,  1  Fed.  575,  Love  v. 
Love,  15  Fed.  Cas.  998,  Crowe  v.  Reid,  57  Ala.  286,  Brown  v.  Newman, 
66  Ala.  277,  and  Pauley  v.  Cauthorn,  101  Ind.  93,  power  of  State  court 
to  enforce  specific  lien  is  not  divested  by  subsequent  bankruptcy  of 
debtor;  Townsend  v.  Leonard,  3  Dill.  372,  Fed.  Cas.  14,117,  Wilson  v. 
Childs,  8  Bank.  Reg.  527,  30  Fed.  Cas.  116,  In  re  Easley,  93  Fed.  421, 
State  v.  Taylor,  3  Mo.  App.  355,  Hurlbutt  v.  Currier,  68  N.  H.  95,  38 
Atl.  503,  and  State  v.  Superior  Court,  14  Wash.  329,  44  Pac.  544,  all 
holding  possession  of  sheriff,  under  levy  made  before  bankruptcy,  can- 
not be  disturbed;  In  re  Marter,  12  Bank.  Reg.  189,  16  Fed.  Cas.  859, 
holding  District  Court  had  no  right  to  determine  validity  of  assignee's 
title  by  summary  proceedings;  Olney  v.  Tanner,  10  Fed.  104,  holding 
Federal  courts  have  jurisdiction  of  claim  to  property  fraudulently  as- 
signed before  bankruptcy;  In  re  Litchfield,  13  Fed.  866,  869,  holding 
assignee  cannot  defend  his  title  by  summary  petition;  In  re  Herdic,  40 
Fed.  361,  holding  bankruptcy  court  could  not  summarily  rescind  order 
of  confirmation;  In  re  Brodbine,  93  Fed.  644,  647,  and  Ex  parte  Hollis, 
59  Cal.  415,  both  holding  court  had  no  jurisdiction  to  determine  the 
rights  summarily;  CHarra  v.  Stone,  48  Ind.  421,  and  McCabe  v.  Good- 
wine,  65  Ind.  295,  302,  both  holding  valid,  sale  upon  levy  made  before 
filing  of  petition  of  bankruptcy ;  Reed  v.  Bullington,  49  Mass.  227,  hold- 
ing lien  creditor  may  pursue  his  remedy  irrespective  of  discharge  of 
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bankrupt;  Seibel  v.  Simeon,  62  Mo.  267,  holding  mechanic's  lien  not 
divested  by  bankruptcy  proceedings;  Doyle  v.  Sharpe,  74  N.  Y.  169, 
holding  marshal  under  bankrupt  act  could  not  take  property  in  posses- 
sion of  another;  Francisco  v.  Shelton,  85  Va.  788,  8  S.  E.  794,  subse- 
quent proceedings  in  bankruptcy  do  not  divest  jurisdiction  of  State 
court  enforcing  a  lien;  Mays  v.  Fritton,  20  Wall.  419,  22  L.  Ed.  390, 
and  Bromley  v.  Goodrich,  40  Wis.  138,  22  Am,  Rep.  688,  both  arguendo. 
Distinguished  in  In  re  Tune,  115  Fed.  914,  upholding  bankruptcy 
court's  power  to  inquire  in  summary  way  as  to  adverse  claim  of 
stranger  to  property  belonging  to  bankrupt;  In  re  Hammond,  98  Fed. 
857,  sustaining  jurisdiction  by  trustee  for  recovery  of  property  held 
by  attaching  creditor;  Murray  v.  Beal,  97  Fed.  570,  to  sustaining  de- 
murrer, petition  by  trustee  to  quiet  title  to  bankrupt's  estate  failing 
to  s^ow  affirmatively  original  cause  of  action  not  vesting  in  bank- 
rupt ;  New  Orleans  etc.  Banking  Assn.  v.  Adams,  3  Woods,  26,  Fed.  Cas. 
10,184,  in  Louisiana,  a  mortgage  may  be  erased  in  a  proceeding  by  rule; 
Sage  v.  Wynkoop,  16  Bank.  Reg.  368,  21  Fed.  Cas.  149,  holding  levy 
relinquished  before  bankruptcy  creates  no  lien  as  against  assignee; 
In  re  Sims,  16  Bank.  Reg.  251,  22  Fed.  Cas.  181,  setting  aside  mortgage 
given  after  commencement  of  bankruptcy  proceedings;  In  re  Anderson, 
23  Fed.  498,  499,  501,  holding  bankruptcy  court  can  adjudicate  between 
assignee  and  person  with  "specific  lien,"  voluntarily  coming  in;  In  re 
Francis- Valentine  Co.,  94  Fed.  794,  36  C.  C.  A.  499,  holding  court  could 
order  surrender  of  property  on  summary  petition  by  trustee;  Miller  v. 
Bowles,  58  N.  Y. .  257,  holding  that  assignment*  dissolved  attachment 
of  State  court. 

Bankruptcy,  effect  on  proceedings  in  State  court.    Note,  17  Am. 
Rep.  207. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (N.  8.)  1234. 

Circuit  and  District  Courts  nave  concurrent  jurisdiction  of  all  suits  at 
law  or  in  equity  by  assignee  in  bankruptcy  touching  the  property. 

Approved  in  Security  Warehousing  Co.  v.  Hand,  143  Fed.  38,  74 
C.  C.  A.  186,  order  on  petition  in  bankruptcy  court  in  nature-  of  bill 
in  equity  to  establish  rights  of  petitioner  to  possession  of  property  also 
claimed  by  bankrupt's  trustee  is  reviewable  by  appeal;  Mason  v.  Hart- 
ford etc.  R.  R.  Co.,  19  Fed.  55,  holding  jurisdiction  of  Circuit  Court 
unaffected  by  conveyance  under  decree  of  District  Court;  Mitchell  v. 
McClure,  91  Fed.  622,  under  bankruptcy  act  of  1898,  District  Court 
has  no  jurisdiction  of  action  of  replevin  by  receiver  in  bankruptcy; 
Smith  v.  Sullivan,  71  Me.  156,  where  claim  is  for  an  unauthorized  inter- 
meddling with  the  property,  the  remedy  is  at  law;  Taylor  v.  Taylor, 
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74  Me.  587,  holding  assignee  in  insolvency  may  maintain  bill  to  set 
aside  fraudulent  contract;  Goodrich  v.  Wilson,  119  Mass.  434,  holding 
jurisdiction  of  State  court  not  excluded  by  bankrupt  acts  of  1867  and 
1874;  Marsh  v.  Armstrong,  20  Minn.  86, 18  Am.  Rep.  358,  holding  action 
against  United  States  marshal  for  seizing  property  of  a  stranger  may  be 
brought  in  State  court. 

Lessor,  in  Louisiana,  may  seize  goods  of  lessee  and  retain  them  until 
his  rent  is  paid,  and  where  made  before  commencement  of  bankruptcy  pro- 
ceedings, cannot  be  disturbed  by  assignee. 

Approved  in  In  re  Manning,  123  Fed.  180,  holding  court  without 
power  to  compel  general  assignee  to  account  for  money  disbursed  before 
ousted  by  bankruptcy  proceeding;  National  Bank  of  the  Republic  v. 
Hobbs,  118  Fed.  628,  upholding  jurisdiction  of  Federal  court  in  equity, 
execution  returned  nulla  bona,  to  set  aside  fraudulent  conveyance  re- 
gardless of  bankruptcy  proceedings;  In  re  Byrne,  97  Fed.  764,  holding 
lien  for  labor  amounting  to  one  hundred  dollars  entitled  to  priority 
over  landlord's  lien  for  rent;  I.  Fraeger  Co.  v.  Cavaroc  Co.,  123  La. 
324,  48  South.  950,  where  lessor  proceeded  under  State  receivership 
to  enforce  claim  and  lien  for  rent,  not  yet  due,  jurisdiction  of  State 
court  and  lien  is  not  ousted  by  filing  of  petition  in  bankruptcy  more 
than  four  months  later;  Schall  v.  Einsella,  117  La.  696,  42  South.  224, 
where  lessor  sues  tenant  for  rent  and  seizes  property  as  security,  ad- 
judication of  bankruptcy  of  tenant  does  not  abate  suit  and  release 
seizure. 

Lien  of  landlord  as  divested  by  bankruptcy  or  insolvency  of  tenant. 
Note,  15  Ann.  Gas.  387. 

Where  goods  have  been  wrongly  sold  by  assignee  in  bankruptcy,  in- 
jured  party  is  entitled  to  their  full  value,  whether  assignee  received  it  or 
not. 

Approved  in  Clarion  Bank  v.  Jones,  21  Wall.  339,  22  L.  Ed.  545,  ap- 
plying rule  where  goods  were  sold  under  judgment  in  fraud  of  bankrupt 
act. 

Cited  in  In  re  Michie,  116  Fed.  753,  holding  unnecessary  to  discuss 
plenary  and  summary  suits  but  intimating  Supreme  Court  disposed  to 
follow  principal  case. 

16  Wall.  560-564,  21  L.  Ed.  324,  SMITH  v.  McOOOL. 

Where  judgment  in  ejectment,  entered  upon  special  verdict,  has  been 
set  aside,  it  is  neither  an  estoppel  in  a  subsequent  ejectment  on  a  newly 
acquired  title,  nor  evidence  of  fact  found. 

Approved  in  Whitney*  v.  Bayer,  101  Mich.  154,  59  N.  W.  415,  holding 
answers  of  jury  to  special  questions  not  res  judicata. 
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Verdict  without  judgment  Is  of  no  validity,  either  ai  an  estoppel  or  aa 
evidence. 

Approved  in  Taylor  v.  Taylor,  54  Or.  581,  103  Pac.  531,  extrinsic 
proof  inadmissible  to  show  what  judgment  in  divorce  proceedings  de- 
cided as  to  title  of  property,  in  action  by  divorced  wife  against  former 
husband  to  recover  rents  of  property;  Citizens'.  State  Bank  v.  Morse, 
60  Kan.  531,  57  Pac.  117,  holding,  upon  judgment  for  costs  in  replevin 
suit,  there  could  be  no  recovery  on  bond  for  value  of  property. 

Judgment  is  not  evidence  of  any  matter  collaterally  In  question,  inci- 
dentally cognizable  or  inferable  from  the  argument. 

Approved  in  McFadden  v.  Ross,  108  Ind.  517,  8  N.  E.  163,  holding 
judgment  of  replevin  does  not  determine  title;  Whitney  v.  Marshall, 
138  Ind.  478,  37  N.  E.  966,  holding  decree  not  res  judicata  as  to  mat- 
ters outside  the  issues;  Edwards  v.  Baker,  145  Ind.  286,  44  N.  E.  469, 
holding  invalid  order  to  mortgage  given  upon  petition  by  administrator 
to  sell. 

When  former  judgment  conclusive.    Note,  41  Am,  Dec  682. 

16  Wall  564-566,  21  L.  Ed.  348,  SPECHT  v.  HOWARD. 

Evidence  improperly  admitted  may  properly  be  withdrawn  from  Jury. 

Approved  in  Crisp  v.  State  Bank,  32  N.  D.  288,  155  N.  W.  87,  where 
letter  was  read  to  jury  and  prejudice  would  not  be  cured  by  instruction 
to  disregard  it,  judgment  was  reversed  and  new  trial  granted;  State  v. 
Emblem,  56  W.  Va.  686,  49  S.  E.  557,  applying  rule  in  prosecution  for 
letting  house  to  be  used  as  house  of  ill  fame;  Hopt  v.  Utah,  120  U.  S. 
439,  30  L.  Ed.  711,  7  Sup.  Ct.  618,  Waldron  v.  Waldron,  156  U.  S.  383, 
39  L.  Ed.  459,  15  Sup.  Ct.  389,  and  Whittaker  v.  Voorhees,  38  Kan.  77, 
15  Pac.  877,  all  holding  withdrawal  of  evidence  improperly  admitted 
takes  away  ground  for  reversal ;  State  v.  Lightsey,  43  S.  C.  116,  20  S.  E. 
976,  holding  erroneous  instruction  could  be  withdrawn. 

Distinguished  in  Armour  &  Co.  v.  Kollmeyer,  161  Fed.  83,  16  L.  R.  A. 
(N.  S.)  1110,  88  C.  C.  A.  242,  where  evidence  admitted  is  so  impressive 
that  its  effect  would  not  be  removed  by  subsequent  withdrawal,  judg- 
ment will  be  reversed.   » 

Parol  agreement,  concomitant  with  making  or  indorsing  of  note,  cannot 
be  admitted  to  vary,  qualify  or  contradict,  to  add  to  or  subtract  from  the 
absolute  terms  of  the  written  contract;  hence  parol  is  inadmissible  against 
indorser  to  show  agreement  that  insufficient  demand  on  maker  would  suffice. 
Approved  in  Earle  v.  Enos,  130  Fed.  470,  parol  agreement  at  time 
of  discount  of  accommodation  note  that  it  would  not  look  to  maker  for 
payment  cannot  be  shown  to  defeat  action  on  note;  Franklin  v.  Brown- 
ing, 117  Fed.  228,  54  C.  C.  A.  258,  holding  evidence  defendant  not  liable 
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upon  indorsements  unless  plaintiff  diligently  protected  alleged  lien 
inadmissible;  Levy  &  Cohn  Mule  Co.  v.  Kauffman,  114  Fed.  175,  52 
C.  C.  A.  126,  holding  parol  agreement  inadmissible  to  show  acceptance 
conditional;  Albuquerque  Nat.  Bank  v.  Stewart,  3  Ariz.  299,  30  Pac. 
304,  holding  parol  evidence  inadmissible  in  suit  on  promissory  note 
to  show  payee's  oral  agreement  to  save  sureties  harmless  and  to  satisfy 
note  from  collateral;  Armington  v.  Stelle,  27  Mont.  20,  69  Pac.  117, 
holding  lessee's  testimony  inadmissible  that  lease  signed  only  upon 
understanding  that  time  would  be  extended;  Jamestown  Business  Col- 
lege Assn.  v.  Allen,  172  N.  Y.  297,  92  Am.  St  Rep.  744,  64  N.  E.  954, 
holding  parol  evidence  inadmissible  to  show  note,  absolutely  delivered 
at  date  thereof,  not  to  be  paid  upon  happening  of  contingency;  Brown 
v.  Spofford,  95  U.  S.  481,  24  L.  Ed.  509,  Richardson  v.  Hardwick,  106 
U.  S.  254,  27  L.  Ed.  146,  1  Sup.  Ct.  215,  Van  Vleet  v.  Sledge,  45  Fed. 
749,  Godkin  v.  Monahan,  83  Fed.  119,  27  C.  C.  A.  410,  Dulaney  v.  Burke, 
2  Idaho,  691,  23  Pac.  916  (see  dissenting  opinion,  p.  697,  23  Pac.  919), 
County  of  Johnson  v.  Wood,  84  Mo.  515,  Simpson  v.  Currier,  60  N.  H. 
20,  Cummings  v.  Kent,  44  Ohio  St.  98,  58  Am.  Rep.  799,  4  N.  E.  713, 
Schmitz  v.  Hawkeye  etc.  Co.,  8  S.  D.  547,  67  N.  W.  619,  and  Martin 
v.  Lewis/ 30  Gratt.  684,  32  Am.  Rep.  688,  all  following  rule;  Forsythe 
v.  Kimball,  91  U.  S.  294,  23  L.  Ed.  353,  applying  same  rule  in  equity; 
Martin  v.  Cole,  104  U.  S.  39,  26  L.  Ed.  651,  rejecting  evidence  that  in- 
dorsement  was  without  recourse;  Burke  v.  Dulaney,  153  U.  S.  232,  38 
L.  Ed.  700,  14  Sup.  Ct.  817,  and  Foster  v.  Clifford,  44  Wis.  572,  28 
Am.  Rep.  605,  both  refusing  evidence  to  show  that  making  of  note  was 
conditional;  Union  Nat.  Bank  v.  German  Ins.  Co.,  71  Fed.  476,  18 
C.  C.  A.  203,  construing  insurance  contract;  Stack  v.  Beach,  74  Ind. 
574,  39  Am.  Rep.  116,  admitting  parol  evidence  to  show  indorsement 
was  to  create  a  trust ;  dissenting  opinion  in  Harman  v.  Harman,  70  Fed. 
936,  17  C.  C.  A.  479,  majority  holding,  where  part  of  agreement  is  in 
writing,  parol  evidence  is.  admissible  to  show  entire  contract. 

Evidence  to  vary  liability  of  regular  indorser.    Note,  39  Am.  Rep. 
119. 

Admissibility  of  parol  evidence  to  show  place  of  payment  under 
contract  silent  in  that  respect.    Note,  Ann.  Oaa.  1916E,  367. 

Contemporaneous  agreements  and  their  breach  as  defense  to  note. 
Note,  43  L.  R.  A.  458. 

16  Wall.  566-677,  21  L.  Ed.  485,  8T.  PAUL  WATER  CO.  V.  WARE. 

Cities,  under  legal  duty  to  keep  streets  safe  for  travel,  axe  liable  for 
injury  resulting  from  negligence  of  a  contractor. 

Approved  in  Otts  v.  I.  M.  Ludington's  Sons,  229  Fed.  456,  contractor 
for  improving  State  canal  was  liable  for  injuries  to  vessels  caused  by 
VII — 73       #- 
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obstructions  due  to  work,  whether  by  itself  or  by  subcontractor;  Jacob 
Doll  &  Sons  v.  Ribetti,  203  Fed.  596,  121  C.  C.  A.  621,  5  N.  C.  C.  A.  1, 
presumption  of  negligence  arises  against  tenant  allowing  servant  of  inde- 
pendent contractor  to  clean  windows  on  outside  without  safety  ap- 
pliances, where  pedestrian  was  injured  by  fall  of  such  servant;  Toledo 
Brewing  etc.  Co.  v.  Bosch,  101  Fed.  532,  41  C.  C.  A.  482,  holding  master 
not  relieved  from  liability  for  Injury  to  servant  where  unsafe  appliances 
furnished  by  independent  contractor;  Luce  v.  Holloway,  156  Cal.  166, 103 
Pac.  887,  Contractor  was  liable  for  injuries  to  locomotive  engineer,  caused 
by  derailment  of  engine,  due  to  earth  thrown  on  track  by  independent 
subcontractor ;  Colegrove  v.  Smith,  3  Cal.  Unrep.  878,  33  Pac.  117,  con- 
tractor was  liable  for  injuries  resulting  from  negligent  manner  of  laying 
pipes  in  city  streets,  though  work  was  done  by  independent  contractor; 
Douglass  v.  Peck  and  Lines  Co.,  89  Conn.  627,  95  Atl.  24,  owner  of 
building  owed  no  duty  to  employee  of  independent  contractor  to  keep 
elevator  shaft  where  he  was  working  in  safe  condition,  unless  such  duty 
was  assumed  by  promise  to  keep  elevators  from  running;  Philadelphia 
etc.  R.  Co.  v.  Karr,  38  App.  D.  C.  199,  railroad  company  employing  con- 
tractor to  construct  tunnel  under  street  was  liable  to  property  owner 
for  injury  resulting  from  building  of  tunnel,  irrespective  of 'liability 
of  contractor;  Anderson  v.  Fleming,  160  Ind.  600,  67  N.  E.  444,  holding 
city  equally  liable  with  independent  contractor  for  injuries  due  to 
leaving  street  in  unsafe  and  dangerous  condition;  Staldter  v.  Hunting- 
ton, 153  Ind.  363,  55  N.  E.  92,  holding  verdict  properly  directed  for 
defendant,  where  unsafe  condition  of  trench  as  obviously  and  well  known 
to  plaintiff  as  employers;  St.  Louis  etc.  Ry.  Co.  v.  Madden,  77  Kan.  87, 

17  L.  R.  A.  (N.  8.)  788,  93  Pac.  588,  railroad  company  was  liable  for 
negligence  of  independent  contractor  in  letting  fire  escape  his  control 
and  causing  damage  to  plaintiff's  property;  Bernheimer  Bros.  v.  Bager, 
108  Md.  561,  129  Am.  St.  Rep.  458,  70  Atl.  94,  contractor  for  construc- 
tion of  building  was  liable  to  employee  for  injuries  resulting  from  negli- 
gence of  subcontractor  in  improperly  placing  prop;  Carson  v.  Blodgett 
Const.  Co.,  189  Mo.  App.  133,  174  S.  W.  450,  contractor  for  construc- 
tion of  building  was  liable  for  negligence  of  subcontractor  in  blasting 
for  excavation,  resulting  in  injury  to  traveler  on  street;  OUara  v. 
Laclede  Gaslight  "Co.,  131  Mo.  App.  452,  110  S.  W.  649,  gas  company 
was  liable  for  death  of  child  by  rolling  of  gas-pipes  in  street,  through 
negligence  of  delivery  company  to  guard  and  block  them ;  Eberson  v.  Con- 
tinental Ins.  Co.,  130  Mo.  App.  307,  109  S.  W.  66,  lessor  repairing  build- 
ing after  fire  was  liable  for  damage  to  lessee's  goods  caused  by  rain, 
where  work  endangered  lessee's  property  and  contractor  did  not  under- 
take to  protect  it;  Embler  v.  Gloucester  Lumber  Co.,  167  N.  C.  462,  83 
S.  E.  743,  party  contracting  for  building  wall  of  dry  kiln  and  inter- 
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fering  with  manner  of  work,  was  liable  for  death  of  contractor's  em- 
ployee from  falling  wall;  Bailey  v.  City  of  Winston,  157  N.  C.  259,  72 
S.  E.  969,  city  was  liable  for  injuries  to  plaintiff  from  falling  into 
unprotected  sewer  ditch  at  night,  though  negligence  was  that  of  con- 
tractor; Covington  etc.  Bridge  Co.  v.  Stejnbrock,  61  Ohio  St.  224,  226, 
76  Am.  St  Rep.  378,  380,  55  N.  E.  619,  620,  holding  owner  of  building 
liable  for  injury  to  property  of  adjoining  owners,  due  to  negligence  of 
independent  contractor  razing  wall ;  Texas  &  P.  Ry.  v.  Juneman,  71  Fed. 
943,  18  C.  C.  A.  394,  holding  railroad  liable  for  failure  of  its  contractor 
to  remove  crippled  steer;  City  &  Suburban  Ry.  Co.  v.  Moores,  80  Md. 
356,  45  Am.  St  Rep.  348,  30  Atl.  644,  holding  use  of  engine  not  a  nui- 
sance per  se,  and  company  not  liable  for  negligence  of  servants  of  inde- 
pendent contractor;  Woodman  v.  Metropolitan  R.  R.  Co.,  149  Mass.  340, 
14  Am.  St  Rep.  428,  4  L.  R.  A.  215,  21  N.  E.  483,  holding  street  railway 
liable  for  negligence  of  independent  contractor;  Crisler  v.  Ott,  72  Miss. 
169,  16  South.  417,  holding  employer  liable  where  act  contracted  to  be 
done  is  a  wrong;  Benjamin  v.  Metropolitan  St.  Ry.,  133  Mo.  285,  34 
S.  W.  592,  holding  owner  of  premises  liable,  where  coal  dealer  left  man- 
hole open;  City  of  Independence  v.  Slack,  134  Mo.  76,  34  S.  W.  3095, 
holding  owner  of  abutting  property  under  no  duty  to  place  safeguards 
around  obstruction  placed  in  street  by  independent  contractor;  Brusso 
v.  Buffalo,  90  N.  T.  680,  McAllister  v.  Albany,  18  Or.  430,  23  Pae.  846, 
both  holding  city  liable  for  injury  from  excavation  by  independent  con- 
tractor; Reuben  v.  Swigart,  15  Ohio  C.  C.  574,  576,  holding  owner  obtain- 
ing permission  to  obstruct  streets,  on  condition  that  he  maintain  lights 
and  guards,  is  liable  for  negligence  of  independent  contractor;  Knoop 
v.  Alter,  47  La.  Ann.  574,  17  South.  141,  holding  owner  aware  of  defect, 
taking  no  steps  to  prevent  injury,  is  liable;  Williams  v.  Tripp,  11  R.  I. 
455,  holding  city  cannot,  by  contract,  relax  the  obligation  of  a  statutory 
duty ;  Houston  etc.  R.  R.  Co.  v.  Meador,  50  Tex.  87,  holding  that  a  duty 
cannot  be  devolved  upon  a  contractor;  Cunningham  v.  International 
R.  R.  Co.,  51  Tex.  510,  32  Am.  Rep.  634,  holding  railroad  not  liable  for 
injury  resulting  from  construction  train  used  by  contractor;  Wertheimer 
v.  Saunders,  95  Wis.  580,  37  L.  R.  A.  148,  70  N.  W.  826,  holding  land- 
lord liable  to  tenant  for  negligence  of  independent  contractor  in  making 
repairs. 

Distinguished  in  State  of  Maryland  v.  General  Stevedoring  Co.,  213 
Fed.  70,  steamship  company  collecting  large  quantities  of  dynamite  in 
harbor  for  shipment  was  not  liable  for  damage  caused  by  negligence  of 
employee  of  independent  contractor;  Swart  v.  Justh,  24  App.  D.  C.  599, 
owner  of  building  employing  contractor  to  repair  skylight  was  not  liable 
for  personal  injury  to  plaintiff  resulting  from  negligence  of  contractor 
in  removing  debris  from  roof;  Laffery  v.  United  States  Gypsum  Co.,. 
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83  Kan.  358,  Ann.  Oaa.  1912A,  590,  45  L.  R.  A.  (N.  8.)  930,  111  Pac. 

502,  owner  of  mine  was  not  liable  for  negligence  of  independent  con- 
tractor resulting  in  injuries  to  servant  of  contractor,  where  mine  was  in 
safe  condition  when  contract  was  made;  Weilbacher  v.  J.  W.  Putts  Co., 
123  Md.  264,  Ann.  Oas.  19160,  115,  91  Atl.  349,  owner  of  property  em- 
ploying independent  contractor  to  paint  building  was  not  liable  for 
injury  to  traveler  on  street  caused  by  negligence  of  contractor;  Symons 
v.  Board  of  Directors  for  Allegany  County,  105  Md.  260,  263,  65  Atl. 
1070,  1071,  road  directors  authorizing  contractor  for  repair  of  road  to 
operate  stone  quarry  near  highway  were  not  liable  for  injury  to  traveler 
resulting  from  negligence  in  operating  stone  quarry;  Davis  v.  John  L. 
Whiting  &  Son  Co.,  201  Mass.  95,  87  N.  E.  201,  owner  of  building  em- 
ploying contractor  to  paint  shutters  was  not  liable  for  injury  to  plaintiff 
from  falling  shutter;  Chas.  T.  Derr  Const.  Co.  v.  Gelruth,  29  Okl.  542, 
129  Pac.  254,  independent  contractor,  after  assigning  contract  for  con- 
struction of  sewer  system,  was  not  liable  for  injury  to  employee  of 
assignee  on  account  of  negligence  of  latter  to  furnish  safe  place  to  work ; 
Lintner  v.  Wiles,  70  Or.  356,  141  Pac.  873,  contractor  was  not  liable 
for  injuries  to  infant  resulting  from  negligence  of  independent  sub- 
contractor leaving  dynamite  caps  in  place  of  work;  Seattle  Lighting 
Co.  v.  Hawley,  54  Wash.  140,  103  Pac.  8,  original  contractors  for  grad- 
ing city  streets  were  not  liable  for  damages  to  gas  main  by  assignee's 
use  of  dynamite;  Samuelson  v.  Cleveland  I.  M.  Co.,  49  Mich.  172,  43 
Am,  Rep.  461,  13  N.  W.  502,  holding  mine  owner  not  liable  for  injury 
to  workman. 

Liability  of  cities  for  neglect  to  repair  streets.    Note,  68  Am.  Dec 
353. 

Where  company  contracting  to  lay  water-pipes  agreed  to  be  responsible 
for  all  damages  caused  by  its  employees,  person  injured  could  sue  contractor 
or  municipality. 

.  Approved  in  Atlanta  R.  R.  Co.  v.  Kimberly,  87  Ga.  167,  27  Am.  St. 
Rep.  235,  13  S.  E.  278,  holding  railroad,  without  control  of  contractor, 
not  liable  for  his  negligence;  Dallas  etc.  R.  R.  Co.  v.  Able,  72  Tex.  159, 
9  S.  W.  876,  holding  contractor  liable  to  company  for  damages  paid  for 
his  negligence;  Casement  v.  Brown,  148  U.  S.  623,  37  L.  Ed.  585,  13 
Sup.  Ct.  675,  arguendo;  dissenting  opinion  in  McCafferty  v.  Spuyten 
Duyvil  etc.  R.  R.  Co.,  61  N.  T.  202,  majority  holding  company  not 
liable  for  blasting  by  independent  contractor. 

Denied  in  Taylor  v.  Dunn,  80  Tex.  673, 16  S.  W.  739,  holding  employer 
not  liable  for  negligence  of  employees  of  independent  contractor. 

Where  obstruction  caused  in  street  is  collateral  to  the  work  of  a  street 
contractor,  and  the  result  of  his  wrongful  acts,  city  is  not  liable;  bat  both 
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are  equally  liable  where  obstruction  occasioning  injury  results  directly  from 
acts  contracted  to  be  done. 

Approved  in  Pierson  v.  Chicago,  R.  L  &  P.  Ry.  Co.,  170  Fed.  274,  95 
C.  C.  A.  467,  railway  company  is  not  liable  to  employee  for  injury  re- 
ceived while  working  at  roundhouse,  caused  by  negligence  of  employee  of 
independent  contractor;  Huntt  v.  McNamee,  141  Fed.  299,  72  C.  C.  A.  441, 
owner  of  lot  who  let  work  of  excavating  thereon  to  independent  con- 
tractor is  not  liable  for  injuries  caused  by  blasting  by  contractor  unless 
he  knew  contractor  was  negligent  or  knew  work  was  dangerous  to 
neighbors;  Board  of  Commrs.  of  Cloud  Co.  v.  Vickers,  62  Kan.  29,  61 
Pac.  393,  holding  county  could  not  avail  itself  of  doctrine  of  inde- 
pendent 'contractor  to  escape  liability,  county  knowing  bridge  plan 
defective ;  Thomas  v.  Harrington,  72  N.  H.  48,  65  L.  R.  A.  742,  54  Atl. 
287,  abutting  owner  employing  independent  contractor  to  put  in  water- 
pipe  from  road  is  liable  for  injuries  to  one  falling  into  unguarded  and 
unlighted  trench ;  Mullins  v.  Siegel-Cooper  Co.,  183  N.  Y.  136,  75  N.  E. 
1115,  abutting  owner  is  liable  for  injuries  caused  pedestrian  by  sidewalk 
defectively  constructed  by  contractor;  Cameron  Mill  etc.  Co.  v.  Ander- 
son, 34  Tex.  Civ.  108,  78  S.  W.  10,  holding  one  holding  underground  oil 
tank  permit  liable  for  injuries  to  one  falling  into  unlighted  or  unguarded 
pit* being  made  by  his  independent  contractor;  dissenting  opinion  in 
Pine  Bluff  Natural  Gas  Co.  v.  Senyard,  108  Ark.  238,  158  S.  W.  1094, 
majority  holding  that  gas  company  was  liable  for  injury  to  traveler 
caused  by  independent  contractor's  negligence  in  leaving  pile  of  sand 
in  street  without  light  at  night;  McNamee  *v.  Hunt,  87  Fed.  300,  30 
C.  C.  A.  653,  and  Davie  v.  Levy,  39  La.  Ann.  555,  4  Am.  St.  Rep.  280, 

2  South.  398,  both  following  rule;  Mayor  etc.  of  Birmingham  v.  Mc- 
Crary,  84  Ala.  472,  476,  4  South.  632,  634,  holding  municipality  liable 
for  injury  through  excavation  in  street ;  Logansport  v.  Dick,  70  Ind.  79, 
36  Am.  Rep.  174,  holding  city  liable  where  independent  contractor  was 
laying  water-pipe;  Park  v.  Board  of  Commissioners  of  Adams  County, 

3  Ind.  App.  539,  30  N.  E.  148,  and  Board  of  Commissioners  of  Atchison 
County  v.  Sullivan,  7  Kan.  App.  156,  53  Pac.  144,  both  holding  county 
liable  for  negligence  of  contractor  in  repairing  bridge ;  Smith  v.  Benick, 
87  Md.  614,  42  L.  R.  A.  278,  41  Atl.  57,  holding  proprietor  not  liable 
for  negligence  of  servants  of  aeronaut;  McCafferty  v.  Spuyten  Duyvil 
etc.  R.  R.  Co.,  61  N.  Y.  183,  19  Am.  Rep.  270,  holding  corporation 
not  liable  for  blasting  by  independent  contractor;  Sanford  v.  Paw- 
tucket  etc.  Ry.,  19  R.  I.  540,  33  L.  R.  A.  565,  35  Atl.  68,  holding  corpora- 
tion not  responsible  for  negligence  of  contractor  in  maintaining  a  rope 
across  highway. 

Distinguished  in  City  of  Pawtucket  v.  Pawtucket  Elec.  Co.,  27  R.  I. 
133,  61  Atl.  50,  where  railroad  gave  bond  to  save  city  harmless  from 
acts  of  company,  city  could  not  sue  in   trespass  to  recover  amount  of 
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judgment  rendered  against  city  for  defect  in  street  caused  by  company's 
negligence. 

Liability  of  municipal  corporation  for  defects  in  streets  caused  by 
contractor.    Note,  17  Am,  St.  Rep.  737. 

Liability  for  injuries  caused  by  negligence  of  independent  con- 
tractor.   Note,  27  Am.  Rep.  704. 

Liability  of  cities  for  the  negligence  and  other  misconduct  of  their 
officers  and  agents.    Note,  SO  Am.  St.  Rep.  412. 

Employer's  liability  for  acts  of  contractor.  Note,  51  Am.  Dec  202, 
204,  205. 

Liability  of  city  as  to  private  ministerial  powers.  Note,'  56  Am. 
Dec.  350. 

Liability  of  municipality  for  injuries  resulting  from  its  negligence. 
Note,  59  Am.  Dec.  529. 

Joint  or  several  liability  of  tort-feasors  for  injuries  by  excavations 
in  streets.    Note,  86  Am.  Dec.  347. 

Liability  of  municipal  corporations  for  acts  or  negligence  of  inde- 
pendent contractor  in  repairing  or  improving  street  or  highway. 
Note,  16  Ann.  Gas.  433. 

I         Exceptions  to  employer's  nonliability  for  acts  of  independent  con- 
tractor.   Note,  14  L.  R.  A.  831. 

Liability  for  acts  of  independent  contractor  where  injuries  result 
from  employer's  nonperformance  of  absolute  duties.    Note,  66 
,  L.  R.  A.  148. 

Whether  breach  of  contract  with  municipality  to  keep  street  in 
repair  will  sustain  action  by  person  injured  against  contractor. 
Note,  39  L.  R.  A.  (N.  S.)  1113. 

Liability  for  injury  due  to  negligence  of  independent  contractor. 
Note,  19  E.  R.  0.  188. 

Right  of  citizen  to  enforce  public  contract.  Note,  49  L.  R.  A. 
(N.  S.)  1172. 

16  Wall.  577-584,  21  K  Ed.  489,  WALBRUN  v.  BABBITT. 

Sale  of  entire  stock  by  a  retail  country  merchant  is  prima  fade  evi- 
dence of  fraud  under  bankrupt  act,  though  fall  value  be  paid. 

Approved  in  In  re  Knopf,  144  Fed.  248,  255,  and  In  re  Knopf,  146 
Fed.  110,  both  following  rule;  Allen  v.  McMannes,  156  Fed*  618,  trans- 
fer of  stock  of  goods  to  mortgagee  made  in  good  faith  was  voidable 
preference  where  purchaser,  by  reasonable  inquiry,  could  have  ascer- 
tained insolvency ;  Dokken  v.  Page,  147  Fed.  440,  77  C.  C.  A.  674,  where 
bankrupt,  when  insolvent,  sold  to  petitioner  entire  stock  for  less  than 
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half  price,  without  invoice,  sale  was  fraudulent  as  to  creditors;  In  re 
Moody,  134  Fed.  632,  where  retail  merchant  sold  entire  stock  to  firm 
in  exchange  for  farm  taken  in  wife's  name  and  also  in  consideration 
of  payment  of  claim  of  bank  of  which  members  of  firm  were  officers, 
transfer  void  as  preference;  In  re  Pease,  129  Fed.  448,  452,  where  trust 
company,  through  its  attorney,  made  loan  to  merchant,  with  which  he 
paid  certain  creditors  including  attorney's  clients,  loan  being  secured 
by  mortgage  on  stock,  and  company  next  day  sold  out  stock  under 
mortgage,  mortgage  was  void  as  to  creditors;  Samaha  v.  Mason,  27 
App.  D.  C.  474,  sale  by  retail  merchant  of  entire  stock  for  inadequate 
price  within  thirty  days  of  its  purchase  on  credit  shows  fraudulent 
intent;  Norton  v.  Billings,  9  Biss.  533,  4  Fed.  627,  and  Read  v.  Moody, 
60  Vt.  672,  673,  15  AtJ.  347,  both  following  rule ;  Schrenkeisen  v.  Miller, 
9  Ben.  59,  Fed.  Cas.  12,480,  holding  that  vendor  intended  a  fraud; 
Smith  v.  Brockett,  69  Conn.  499,  38  Atl.  59,  holding  inquiries  whether 
firm  had  bought  other  stocks  of  goods  should  have  been  allowed;  Otis 
v.  Hadley,  112  Mass.  107,  holding  this  rule  applicable  to  conveyances 
made  four  months  before  commencement  of  insolvency  proceedings; 
Peabody  v.  Knapp,  153  Mass.  243,  26  N.  E.  696,  holding  instruction,  if 
mortgagee  had  reasonable  grounds  to  believe  mortgagors  unable  to 
meet  their  debts,  he  had  reasonable  grounds  to  believe  them  insolvent, 
is  erroneous;  In  re  Union  Pac.  R.  Co.,  10  Bank.  Reg.  186,  24  F,ed.  Cas. 
628,  holding  mortgage  given  to  secure  all  creditors  equally,  not  an  act 
of  bankruptcy. 

Distinguished  in  Houck  v.  Christy,  152  Fed.  615,  616,  81  C.  C.  A.  602, 
in  absence  of  statutory  provision,  sale  of  entire  property  not  made 
in  regular  course  of  business,  was  not  prima  facie  fraudulent;  but  from 
surrounding  facts  was  held  fraudulent;  Alderdice  v.  State  Bank,  etc., 
1  Hughes,  56,  Fed.  Cas.  154,  where  he  had  overdrawn  his  account,  and 
given  deed  of  preference  to  bank;  Killam  v.  Peirce,  153  Mass.  504,  27 
N.  £.  521,  and  Bliss  v.  Crosier,  159  Mass.  502,  34  N.  E.  1076,  both  hold- 
ing, whether  sale  was  made  in  ordinary  course  of  business,  to  be  a 
question  of  fact. 

Verdict  will  not  be  set  aside  for  technical  inaccuracies  in  Instructions, 
where  facts  bearing  on  the  real  matter  in  controversy  are  undisputed  and 
verdict  is  clearly  right. 

Approved  in  Coleman  v.  Henri ch,  2  Mackey  (D.  C),  207,  in  action  for 
malicious  prosecution,  verdict  for  defendant  will  not  be  set  aside  for 
erroneous  instruction,  where  it  appears  from  record  that  plaintiff  has 
failed  to  make  out  case  of  want  of  probable  cause ;  Nilsson  v.  Martinson, 
72  Wash.  289,  130  Pac.  107,  court  lefuses  to  reverse  judgment  for  de- 
fendant for  error  in  instructions,  where  plaintiff,  under  facts,  could  not 
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recover  in  any  event;  Hendrick  v.  Lindsay,  93  U.  S.  147,  23  L.  Ed. 
856,  Anderson  Co.  v.  Beal,  113  U.  S.  242,  28  L.  Ed.  971,  5  Sup.  Ct.  440, 
and  Robertson  v.  Edelhoff,  132  U.  S.  626,  33  L.  Ed.  481,  10  Sup.  Ct.  190, 
in  absence  of  contradictory  evidence,  court  may  charge  jury  to  find  for 
plaintiff;  West  v.  Camden,  135  U.  S.  521,  34  L.  Ed.  258,  10  Sup.  Ct. 
841,  refusing  to  reverse  because  of  erroneous  instruction,  if  plaintiff 
could  not  recover  anyway;  National  Ex.  Bank  v.  White,  30  Fed.  415, 
when  evidence  is  uncontradicted,  court  may  direct  jury  to  find  accord- 
ingly; Butler  v.  Pittsburgh  etc.  R.  R.  Co.,  18  Ind.  App.  663,  46  N.  E. 
94,  where  demurrer  to  an  insufficient  complaint  is  overruled,  all  subse- 
quent errors  are  immaterial. 

Presumption  of  fraud  arising  from  an  unusual  sale  can  only  be  over- 
come by  proof  that  buyer  took  all  reasonable  means  to  find  out  pecuniary 
condition  of  seller. 

Approved  in  Main  v.  Glen,  7  Biss.  88,  Fed.  Cas.  8973,  and  Norton  v. 
Billings,  9  Biss.  533,  4  Fed.  627,  both  following  rule;  Dreyer  v.  Kick- 
lighter,  228  Fed.  749,  purchaser  of  property  at  execution  sale  for  inade- 
quate price  in  district  where  insolvency  of  owner  was  common  knowledge 
was  not  bona  fide  purchaser  within  terms  of  bankruptcy  act ;  Heyman  v. 
Third  Nat.  Bank,  216  Fed.  688,  payment  to  bank  of  unmatured  notes 
by  check  which  bank  certified  at  once  and  charged  to  account,  later, 
after  bankruptcy,  applying  sum  to  payment  of  matured  note  and  part 
payment  of  unmatured  note,  was  voidable  preference;  In  re  Soforenko, 
210  Fed.  564,  case  was  recommitted  to  referee  in  bankruptcy  for  fur- 
ther findings  as  to  whether  mortgagee  knew  of  fraudulent  scheme  of 
bankrupt  and  made  loan  to  assist  in  such  scheme;  Bentley  v.  Young, 
210  Fed.  205,  sale  by  retailer  of  whole  stock  of  goods  was  sufficient  to 
put  reasonable  man  upon  inquiry;  Andrews  v.  Kellogg,  41  Colo.  40,  92 
Pac.  224,  evidence  was  sufficient  to  sustain  finding  that  preferred  credi- 
tor had  reasonable  cause  to  believe  that  preference  was  intended  at 
time  of  conveyance;  Hume  v.  Brown  Shoe  Co.,  33  Okl.  638,  126  Pac. 
825,  defendant  taking  chattel  mortgage  with  power  of  sale  of  entire 
stock  of  goods  within  four  months  of  bankruptcy  had  sufficient  knowl- 
edge to  incite  inquiry,  and  conveyance  was  voidable  preference. 

Vendee  of  one  purchasing  at  sale,  prima  facie  fraudulent  under  bank- 
rupt act,  stands  in  no  better  position  than  his  vendor,  where  he  took  his 
title  with  full  knowledge  of  its  Infirmity. 

Approved  in  Schrenkeisen  v.  Miller,  9  Ben.  59,  Fed.  Cas.  12,480, 
regarding  transferee  as  a  trustee  for  assignee. 

Miscellaneous.    Cited  in  Singer  v.  Sloan,  Jl  Bank.  Reg.  434,  22  Fed. 
Cas.  203,  as  recognizing  the  distinction  between  "knowledge"  and 
sonable  cause  to  believe." 
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16  Wall.  584-603,  21  L.  Ed.  604,  WAGEB  v.  BALL. 

Mortgage  made  within  twenty-four  days  before  petition  in  bankruptcy 
was  filed,  with  view  of  giving  grantee  a  preference  over  other  creditors,  is 
fraudulent. 

Approved  in  Castleberg  v.  Wheeler,  68  Md.  277,  12  Atl.  6,  following 
rule. 

Trader  is  insolvent  when  he  cannot  pay  his  debts  in  the  ordinary  course 
of  business,  though  he  be  not  compelled  to  stop  business. 

Approved  in  Cincinnati  Equipment  Co.  v.  Degnan,  184  Fed.  840,  107 
C.  C.  A.  158,  inability  of  corporation  to  pay  current  obligations  as  they 
mature  in  ordinary  course  of  business  constitutes  insolvency;  Foster  v. 
McAlester,  3  Ind.  Ter.  318,  58  S.  W.  683,  where  mortgagee  allowed 
removal  of  goods  of  insolvent  with  secret  understanding  that  new  mort- 
gage would  be  given,  and  gave  misleading  information  to  attaching  credi- 
tors as  to  insolvent's  financial  condition,  mortgage  was  fraudulent  con- 
veyance; Suffel  v.  McCartney  Nat.  Bank,  127  Wis.  214,  106  N.  W.  839, 
preferential  payment  by  one  subsequently  bankrupt  is  not  recoverable 
by  trustee  merely  because  creditor  knew  of  facts  tending  to  produce 
doubt  as  to  debtor's  solvency;  Roberts  v.  Hill,  23  Blatchf.  315,  24  Fed. 
573,  holding  bank  was  insolvent;  Case  v.  Citizens'  Bank,  2  Woods,  26, 
Fed.  Cas.  2489,  holding  "insolvency,"  in  currency  act,  synonymous  with 
same  word  in  bankrupt  act;  In  re  Shoenberger,  21  Fed.  Cas.  1335, 
Swan  v.  Robinson,  5  Fed.  294,  Sacry  v.  Lobree,  84  Cal.  46,  23  Pac.  1089, 
State  v.  Caldwell,  79  Iowa,  450,  44  N.  W.  705,  Merrill  v.  McLaughlin, 
75  Me.  67,  Morey  v.  Milliken,  86  Me.  474,  30  Atl.  105,  Daniels  v.  Palmer, 
35  Minn.  349,  29  N.  W.  164,  and  Daniels  v.  Bank  of  Zumbrota,  35  Minn. 
353,  29  N.  W.  166,  all  following  rule;  Hayden  v.  Chemical  Nat.  Bank, 
84  Fed.  876,  28  C.  C.  A.  548,  construing  "insolvency"  in  statute;  Golds- 
worthy  v.  Roger  Williams  Bank,  15  R.  I.  589,  10  AtL  633,  creditor  must 
have  knowledge  of  facts  sustaining  a  reasonable  belief  of  debtor's  in- 
solvency, to  invalidate  securities. 

When  bank  is  insolvent.    Note,  Ann.  Oas.  19160,  88. 

Conveyance,  made  by  insolvent  debtor,  with  a  view  to  give  a  prefer- 
ence, is  Invalid,  although  not  made  in  contemplation  of  bankruptcy. 

Approved  in  In  re  Bloch,  109  Fed,  792,  793,  48  C.  C.  A.  650,  holding 
presumption  of  intent  to  prefer,  arising  from  payment  by  insolvent, 
rebuttable  by  evidence  that  debtor  was  ignorant  thereof. 

If  mortgagor  was  insolvent,  and  mortgagee*  had  reasonable  grounds  so 
to  believe,  it  was  his  duty  to  make  all  reasonable  inquiries. 

Approved  in  Grant  v.  National  Bank,  232  Fed.  212,  confession  of 
judgment  by  corporation  in  favor  of  bank  within  two  months  of  filing 
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petition  in  bankruptcy  and  purchase  of  property  for  less  than  value 
at  execution  sale  was  voidable  preference;  Healy  v.  Wehrung,  229  Fed. 
690,  payment  of  defendant's  debt  within  thirty  days  of  bankruptcy  from 
proceeds  of  sale  of  land  negotiated  by  defendant,  where  defendant  had 
for  year  tried  to  collect  debt,  was  voidable  preference;  Dreyer  v.  Kick- 
lighter,  228  Fed.  749,  purchaser  of  property  at  execution  sale  for  in- 
adequate price,  where  insolvency  of  owner  was  common  "knowledge,  was 
not  bona  fide  purchaser  within  bankruptcy  act;  In  re  Harrison  Bros., 
202  Fed.  250,  sale  of  interest  in  store  of  partnership,  and  application 
of  proceeds  to  take  up,  before  maturity,  certain  notes  held  by  bank 
originally  given  to  claimant  creditor  active  in  bringing  about  sale  at 
time  when  claimant  knew  of  insolvency,  was  voidable  preference; 
Wright  v.  Sampter,  152  Fed.  198,  trustee  in  bankruptcy  could  not  re- 
cover preferential  payment  by  head  of  firm  to  niece  with  no  business 
experience,  though  facts  would  have  put  business  man  upon  inquiry; 
Houck  v.  Christy,  152  Fed.  615,  81  C.  C.  A.  602,  evidence  was  sufficient 
to  charge  purchasers  of  entire  property  of  bankrupt,  shortly  before 
bankruptcy,  with  notice  that  sale  was  in  fraud  of  creditors;  In  re 
Knopf,  144  Fed.  255,  sale  of  entire  stock  of  retail  merchant  within  four 
months  of  bankruptcy  puts  burden  on  purchaser  to  show  good  faith; 
In  re  Moody,  134  Fed.  631,  where  retail  merchant  sold  entire  stock  to 
firm  in  exchange  for  farm  taken  in  wife's  name,  and  also  in  considera- 
tion of  payment  of  claim  of  bank  of  which  members  of  firm  were  offi- 
cers, transfer  was  void  as  preference;  Crandall  v.  Coats,  133  Fed.  969, 
holding  creditors  had  notice  of  bankrupt's  insolvency  at  time  of  con- 
veyance; In  re  Pease,  129  Fed.  453,  where  trust  company,  through  its 
attorney,  made  loan  to  merchant,  with  which  he  paid  certain  creditors, 
including  attorney's  clients,  loan  being  secured  by  mortgage  on  stock, 
and  next  day  company  sold  stock  under  mortgage,  mortgage  void  as  pre- 
ference; In  re  Eggert,  102  Fed.  740,  43  C.  C.  A.  1,  holding  creditor  not 
chargeable  with  debtor's  insolvency  by  mere  nonpayment  of  debt  or 
from  mere  suspicion  of  possible  insolvency;  Capital  Nat.  Bank  v.  Wil- 
kerson,  36  Ind.  App.  474,  75  N.  E.  839,  holding  creditor  had  reasonable 
cause  to  believe  that  at  time  payments  made  preference  was  intended 
and  being  obtained ;  Russell's  Trustee  v.  Mayfield  Lumber  Co.,  158  Ky. 
223,  164  S.  W.  784,  unsecured  creditor  receiving  property  of  bankrupt 
within  four  months  of  petition,  has  reasonable  cause  to  believe  prefer- 
ence was  intended,  and  transfer  was  voidable;  Wilson  v.  Taylor,  154 
N.  C.  218,  70  S.  E.  289,  assignment  by  insolvent  for  benefit  of  creditors 
with  preference  in  favor  of  defendant  knowing  she  was  protected  by 
assignment,  was  voidable  preference;  Sirrine  v.  Stover-Marshall  Co., 
64  S.  C.  459,  42  S.  E.  432,  holding  evidence  failed  to  show  defendants 
had  reasonable  cause  to  believe  payments  intended  as  a  preference; 
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Michels  v.  Post,  21  Wall.  427,  429,  22  L.  Ed.  526,  527,  holding  decree  of 
bankruptcy  could  not  be  collaterally  attacked,  where  court  had  juris- 
diction; Burpee  v.  First  Nat.  Bank,  5  Biss.  409,  Fed.  Cas.  2185,  holding 
same;  Morey  v.  Milliken,  86  Me.  474,  30  Atl.  105,  invalidating  the  pre- 
ference; Bridges  v.  Miles,  152  Mass.  253,  25  N.  E.  463,  and  Munro  v. 
Shepard,  166  Mass.  330,  44  N.  E.  246,  both  holding  finding  that  defend- 
ant had  reasonable  cause  to  believe  mortgage  to  be  fraudulent,  not  re- 
quired ;  Cutler  v.  Dunn,  68  N.  H.  395,  44  Atl.  537,  holding  debtor  must 
have  been  insolvent. 

Construction  of  clause  in  bankruptcy  act  avoiding  preference  where 
creditor  had  reasonable  cause  to  believe  preference  was  intended. 
Note,  16  Ann.  Cas.  826,  827. 

Transfer  of  property  by  Insolvent  debtor,  not  In  ordinary  course  of 
business,  to  one  creditor  is  prima  facie  evidence  that  a  preference  was  in- 
tended. 

Approved  in  John  Naylon  &  Co.  v.  Christiansen  Harness  Mfg.  Co., 
158  Fed.  294,  85  C.  C.  A.  522,  "payment  by  corporation  to  certain  cred- 
itors within  four  months  of  bankruptcy  when  insolvency  was  known, 
with  intent  to  prefer  them,  was  voidable  preference }  Rex  Buggy  Co.  v. 
Hearick,  132  Fed.  311,  65  C.  C.  A.  676,  merchant  hopelessly  insolvent 
who,  within  four  months  of  involuntary  bankruptcy,  pays  certain  cred- 
itors in  full,  but  refuses  others,  commits  act  of  bankruptcy;  Parsons  v. 
Topliff,  119  Mass.  249,  following  rule;  Otis  v.  Hadley,  112  Mass.  107, 
applying  rule  to  conveyances  made  within  four  months  previous  to  com- 
mencement of  insolvency  proceedings. 

Insolvent  debtor's  right  to  prefer  creditors.    Note,  41  Am,  Dec.  581. 

If  purchaser  had  reasonable  cause  to  believe  debtor  insolvent  at  time 
of  conveyance,  it  is  void. 

Approved  in  Merchants'  Nat.  Bank  v.  Cook,  95  U.  S.  346,  24  L.  Ed. 
414%  holding  creditor  liable  to  assignee  for  securities. 

Distinguished  in  Alderdice  v.  State  Bank  etc.,  1  Hughes,  56,  57,  Fed. 
Cas.  154,  holding  that  the  especial  facts  constituted  reasonable  grounds 
for  inferring  debtor's  insolvency. 

Miscellaneous.  Cited  in  Harmanson  v.  Bain,  1  Hughes,  201,  Fed.  Cas. 
6072 ;  Hoover  v.  Greenbaum,  61  N.  Y.  311. 

9 

16  Wall.  608-610,  21  L.  Ed.  373,  KANSAS  PACIFIC  RAILWAY  CO.  v. 
PEESCOTT. 

Provision  in  amendatory  statute  of  1864,  respecting  Kansas  Pacific 
Railway  land  grant,  that  costs  of  surveying  must  be  paid  before  lands 
should  be  conveyed,  Includes  also  land  granted  by  original  act. 
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Approved  in  Union  Pacific  R.  R.  Co.  v.  McShane,  22  Wall.  463, 
22  L.  Ed.  752,  holding  State  could  not  tax  lands  where  patent  had  not 
issued  or  costs  of  surveying  been  paid;  New  Orleans  Pacific  Ry.  Co. 
v.  United  States,  124  U.  S.  130,  SI  L.  Ed.  386,  8  Sup.  Ct.  420,  holding 
Congress  had  the  right,  after  lapse  of  time  during  which  conveyance 
could  have  been  earned,  to  impose  a  condition  thereon;  Sioux  City 
R.  R.  Co.  v.  Union  Pac.  R.  R.  Co.,  4  Dill.  311,  Fed.  Cas.  12,909,  holding, 
where  grants  overlapped,  the  grantees  held  that  part  in  common;  dis- 
senting opinion  in  the  Sinking  Fund  Cases,  99  U.  S.  757,  25  L.  Ed. 
515,  declaring  the  limitation  of  power  of  amendment  in  act  of  1862, 
applicable  to  power  reserved  in  act  of  1864. 

Lands  sold  by  United  States  may  be  taxed  before  Issuance  of  patent, 
where  right  to  patent  is  complete. 

Approved  in  Cloquet  Lumber  Co.  v.  Burns,  207  Fed.  45, 124  C.  C.  A. 
600,  plaintiff  occupying  land  for  purpose  of  securing  homestead  could 
maintain  replevin  for  logs  where  defendant  without  right  cut  down 
trees,  though  land  was  unsurveyed  and  no  entry  had  been  made  in 
land  office;  United  States  v.  Milwaukee,  100  Fed.  829,  holding  United 
States  retaining  legal  title  to  secure  payment  of  purchase  money,  prop- 
erty not  taxable,  though  United  States  pays  rent  to  purchaser;  Both- 
well  v.  Bingham  County,  24  Idaho,  132,  132  Pac.  974,  reclaimed  land 
purchased  under  Carey  act  and  State  statutes  for  which  final  certificate 
had  been  issued  by  State  land  board  was  taxable;  Gulf  etc.  Ry.  Co.  v. 
Clark,  2  Ind.  Ter.  324,  51  S.  W.  963,  action  of  trespass  for  land  washed 
away  through  maintaining  dike  in  river  may  be  maintained  by  entry- 
man  under  homestead  laws,  after  receipt  has  been  obtained  from  land 
office;  Jopling  v.  Chachere,  107  La.  529,  32  South.  246,  holding  land 
from  date  of  confirmation  subject  to  State  taxation;  Drydock  Co.  v. 
Baltimore,  97  Md.  99,  54  Atl.  624,  holding  taxable  under  Md.  Code, 
Pub.  Gen.  Laws,  art.  81,  land  conveyed  by  government  on  condition 
that  grantee  build  and  maintain  drydock  thereon;  De  Graffenreic)  v. 
Iowa  Land  etc.  Co.,  20  Okl.  701,  95  Pac.  629,  citizen  of  Creek 
Nation  receiving  certificate  of  allotment  of  lands  selected  is  vested 
with  equitable  estate,  and  patent  issued  after  her  death  vests  title 
in  heirs;  Johnson  v.  Crook  County,  53  Or.  332,  133  Am.  St.  Rep.  834, 
100  Pac.  295,  receipt  for  payment  of  land  transfers  equitable  estate 
and  renders  land  subject  to  taxation,  though  legal  title  does  not  vest 
until  patent  is  executed ;  Abney  v.  State,  20  Tex.  Civ.  105,  47  S.  W.  1045, 
holding  lands  located  under  "Confederate"  certificate  not  subject  to 
State  taxation  until  survey;  Haumesser  v.  Chehalis  County,  76  Wash. 
575,  136  Pac.  1143,  filing  by  Land  Department  of  adverse  proceedings 
after  issuance  of  final  certificate  did  not  suspend  right  of  State  to  tax 
land;  State  v.  Superior  Court,  31  Wash.  453,  72  Pac.  91,  holding,  under 
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eminent  domain,  railroad  may  condemn  and  appropriate  equitable  in- 
terest in  tide-lands  held  subject  to  State's  right  of  re-entry;  dissenting 
opinion  in  Delinquent  Tax  List  v.  Territory  of  Arizona,  4  Ariz.  189, 
39  Pac.  328,  majority  holding  taxpayer  cannot  object  to  tax  on  un- 
confirmed Mexican  grant  without  first  tendering  taxes  due  on  his  other 
property  included  in  assessment;  Union  Pacific  R.  R.  Co.  v.  McShane, 
22  Wall.  460,  462,  22  L.  Ed.  751,  holding  lands  taxable,  where  patent 
has  been  issued,  though  costs  of  survey  are  unpaid;  Northern  Pac.  Ry. 
Co.  v.  Myers,  172  U.  S.  598,  43  L.  Ed.  567,  19  Sup.  Ct.  279,  holding 
unpatented  lands  taxable;  Bronson  v.  Kukuk,  3  Dill.  493,  Fed.  Cas. 
1929,  and  Pitts  v.  Clay,  27  Fed.  636,  both  holding  land  not  taxable 
where  patent  was  issued  on  forged  papers;  Central  Pac.  R.  R.  Co.  v. 
Howard,  52  Cal.  230,  231,  holding  land  not  taxable,  where  conditions 
are  unfulfilled;  Mundee  v.  Freeman,  23  Fla.  536,  3  South.  157,  holding 
land  became  taxable  upon  being  entered  at  proper  office;  County  of 
Polk  v.  Hunter,  42  Minn.  313,  44  N.  W.  201,  holding  land  ceased  to 
be  public  domain,  when  receipt  was  given;  Durham  v.  Hussman,  88 
Iowa,  35,  55  N.  W.  14,  where  land  warrant  was  canceled  before  patent 
issued,  land  was  not  taxable ;  Commissioners  of  Saline  County  v.  Young, 
18  Kan.  443,  whether  title  of  government  has  passed,  may  be  a  ques- 
tion of  fact;  Duncan  v.  Newcomer,  9  S.  D.  378,  69  N.  W.  581,  holding 
land  not  taxable  until  second  proof  was  made;  Abney  v.  State,  20  Tex. 
Civ.  App.  105,  47  S.  W.  1045,  holding  land  not  taxable  until  commission 
had  made  a  selection;  Ankeny  v.  Clark,  1  Wash.  557,  20  Pac.  587,  hold- 
ing contract  to  sell  land  cannot  be  satisfied  where  vendor  has  only  an 
equity;  Wisconsin  etc.  R.  R.  Co.  v.  Taylor  County,  52  Wis.  55,  8  N.  W. 
835,  holding  lands  granted  to  State  in  trust  for  internal  improvement 
not  taxable;  dissenting  opinion  in  Miller  v.  Donahue,  96  Wis.  510,  71 
N.  W.  904,  majority  holding  that  title  to  land  passed,  and  it  was 
taxable. 

Where  government  retains  title  of  lands  granted  to  railroad  until  pay- 
ment of  costs  of  surveying,  State  cannot  sell  land  for  taxes  and  defeat  right 
of  Federal  government. 

Approved  in  Clark  v.  Herington,  186  U.  S.  211,  46  L.  Ed.  1131,  22 
Sup.  Ct.  874,  holding  within  power  of  Land  Department  to  cancel  selec- 
tion made  by  railroad  company,  land  erroneously  turned  over  to  com- 
pany as  indemnity  lands;  Stearns  v.  Minnesota,  179  U.  S.  251,  45  L.  Ed. 
177,  21  Sup.  Ct.  84,  holding  State  accepting  provisions  of  enabling  act 
barred  thereby  from  imposing  tax  upon  lands  belonging  to  United 
States;  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed.  629,  lands 
not  officially  surveyed  by  United  States  are  not  taxable  under  Idaho 
statute;  Price  v.  Dennis,  159  Ala.  630,  49  South.  250,  where  location  of 
land  under  military  bounty  warrant  was  suspended  because  of  insuffi- 
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ciency  of  assignment,  equity  was  not  perfected  until  assignment  was 
made  good,  and  adverse  possession  could  not  be  set  up;  Sullivan  v.  Van 
Kirk  Land  etc.  Co.,  124  Ala.  234,  26  South.  928,  holding  all  tax  sales  of 
land  legal  title  to  which  in  State,  in  trust  for  United  States,  void ;  Colo- 
rado Farm  etc.  Co.  v.  Beerbohm,  43  Colo.  473,  96  Pac.  446,  act  relating 
to  public  lands  donated  to  State  for  agricultural  college,  exempting 
lands  sold  from  taxation  so  long  as  title  vested  in  State,  was  valid; 
McCrory  v.  Bradford,  130  La.  216,  57  South.  894,  entryman  under  sus- 
pended homestead  entry  has  no  taxable  property  in  land ;  State  v.  Itasca 
Lumber  Co.,  100  Minn.  357,  111  N.  W.  277,  during  time  between  appli- 
cation for  location  of  scrip  on  public  lands  and  approval  of  application 
by  land  office,  land  is  not  taxable  by  State;  Topeka  etc.  Security  Co. 
v.  McPherson,  7  Okl.  341,  54  Pac.  492,  lots  in  government  town  site  are 
not  subject  to  sale  for  taxes  levied  while  contest  pending  in  Land  De- 
partment and  before  deed  issued  by  town-site  trustees;  Mint  Realty 
Co.  v.  Philadelphia,  218  Pa.  HI,  11  Ann.  Oa*.  388,  66  Atl.  1132,  sale 
of  Federal  mint  property,  reserving  title  until  all  payments  made  and 
conditions  performed,  did  not  vest  taxable  estate  in  vendee  not  having 
made  all  payments;  Wildy  v.  Henry,  86  Wash.  389,  390,  392,  150  Pac. 
621,  622,  purchaser  of  public  land,  receiving  receipt  for  purchase  price, 
has  no  equitable  title  subject  to  taxation  where  issuing  of  patent  de- 
pends upon  making  of  improvements  which  had  not  been  made;  Page  v. 
Pierce  County,  25  Wash.  7,  9, 10,  12,  64  Pac.  802,  803,  holding  State  tax 
upon  lands  deeded  by  United  States  where  payment  necessary  condition 
to  complete  conveyance  invalid;  Copp  v.  State,  69  W.  Va.  444,  445, 
446,  35  L.  R.  A.  (N.  S.)  669,  71  S.  E.  582,  583,  customs-house  and  post- 
office  lot  sold  to  private  persons  with  reservation  of  title  until  payment 
of  purchase  price  was  not  taxable  by  State  while  government  lien  re- 
mained; Olds  v.  Little  Horse  Creek  Cattle  Co.,  22  Wyo.  351,  352,  140 
Pac.  1009,  State  retains  interest  in  school  land  upon  which  purchaser 
enters  under  contract  of  purchase,  and  land  may  not  be  assessed  for 
taxes  as  land,  though  purchaser's  interest  may  be  assessed ;  Union  Pacific 
R.  R.  Co.  v.  McShane,  22  Wall.  460,  462,  22  L.  Ed.  751,  Central  Colorado 
Imp.  Co.  v.  Commissioners  of  Pueblo  County,  95  U.  S.  265,  24  L.  Ed. 
496,  and  Northern  Pac.  R.  R.  Co.  v.  Traill  Co.,  115  U.  S.  606,  607,  608,  609, 
29  L.  Ed.  479,  480,  6  Sup.  Ct.  202,  203,  all  following  rule;  Lamborn  v. 
Dickinson  County  Commissioners,  97  U.  S.  182,  183,  24  L.  Ed.  928,  and 
Commissioners  of  Dickinson  County  v.  National  Land  Co.,  23  Kan.  201, 
both  holding  taxes  voluntarily  paid  on  nontaxable  land  not  recoverable; 
Van  Brocklin  v.  Tennessee,  117  U.  S.  169,  29  L.  Ed.  851,  6  Sup.  Ct.  680, 
land  purchased  by  United  States  at  tax  sale  is  exempt  from  taxation  while 
so  owned;  Wisconsin  Central  R.  R.  Co.  v.  Price  Co.,  133  U.  S.  507,  33 
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L.  Ed.  693, 10  Sup.  Ct.  345,  until  Secretary  of  Interior  approved  the  selec- 
tion, land  was  not  taxable;  Ankeny  v.  Clark,  148  U.  S.  356,  37  L.  Ed.  479, 
13  Sup.  Ct.  621,  holding  purchaser  not  obliged  to  accept  title  where  costs 
of  surveying  are  unpaid;  Hussman  v.  Durham,  165  U.  S.  147,  41  L.  Ed. 
665, 17  Sup.  Ct.  254,  holding  land  not  taxable  where  certificate  of  location 
was  issued,  but  no  payment  made ;  Hunnewell  v.  Burlington  etc.  R.  R.  Co., 
3  Dill.  316,  318,  Fed.  Cas.  6879,  holding  lands  taxable,  although  local 
land  officer's  fees  were  unpaid;  Northern  etc.  R.  R.  Co.  v.  Cannon,  46 
Fed.  226,  holding  railroad  could  maintain  ejectment,  though  no  patent 
had  been  issued;  Diver  v.  Friedheim,  43  Ark.  206,  until  price  has  been 
fully  paid,  land  is  not  taxable;  Central  Pacific  R.  R.  Co.  v.  Howard, 
'  51  Cal.  235,  holding  land  not  taxable  until  commissioners  had  reported 

and  their  costs  paid;  People  v.  United  States,  93  111.  38,  34  Am.  Rep. 
160,  while  title  of  property  is  in  United  States,  it  is  exempt  from  State 
taxation;  Logan  v.  Commissioners  of  Clark  County,  51  Kan.  753,  33 
Pac.  604,  holding,  under  statute,  lands  were  taxable  after  payment  of 
first  installment;  Kohn  v.  Barr,  52  Kan.  277,  278,  34  Pac.  882,  883, 
holding  land  not  taxable  where  assignment  of  land  warrant  was  forged ; 
State  v.  Central  Pacific  R.  R.  Co.,  21  Nev.  99,  25  Pac.  443,  holding  un- 
surveyed  lands  exempt  from  State  taxation;  Myers  v.  Akins,  8  Ohio 
C.  C.  233,  where  charitable  institution  retains  lands  until  payments  are 
completed,  they  are  exempt  from  taxation;  Tarpey  v.  Desert  Salt  Co., 
5  Utah,  499,  17  Pac.  633,  holding  act  of  1862  granted  legal  title  in 
praesenti  to  lands,  whether  surveyed  and  selected  or  not ;  Montgomery  v. 
Cowlitz  Co.,  14  Wash.  231,  44  Pac.  260,  holding  payment  of  taxes  on 
nontaxable  land  to  avoid  a  threatened  sale  is  involuntary;  Hudson  v. 
Commissioners  of  Atchison  County,  12  Kan.  148,  where  tax  is  invalid 
as  to  separate  pieces  of  property,  owners  have  no  joint  action ;  generally, 
in  dissenting  opinion  in  Barden  v.  Northern  Pacific  R.  R.  Co.,  154  U.  S. 
348,  38  L.  Ed.  1009,  14  Sup.  Ct.  1046,  majority  holding  both  known  and 
unknown  mineral  lands  were  excluded ;  Shiver  v.  United  States,  159  U.  S. 
499,  40  L.  Ed.  233,  16  Sup.  Ct.  57,  Atlantic  etc.  R.  R.  Co.  v.  Cleino,  2 
Dill.  181,  Fed.  Cas.  631,  Central  R.  R.  Co.  v.  Wilcox,  14  Kan.  268,  and 
Commissioners  of  Dickinson  County  v.  Baldwin,  29  Kan.  542,  all 
arguendo. 

Distinguished  in  Territory  v.  Delinquent  Tax  List  of  Bernalillo  Co., 
12  N.  M.  67,  68,  69,  70,  73  Pac.  623,  624,  lands  in  perfect  Spanish- 
Mexican  land  grant  are  subject  to  taxation  in  this  territory,  though 
grant  has  been  submitted  for  confirmation  by  court  of  private  land 
claims,  and  patent  has  not  been  issued;  Central  Pacific  R.  R.  Co.  v. 
Nevada,  162  U.  S.  520,  40  L.  Ed.  1059,  16  Sup.  Ct.  886,  State  v.  Central 
Pac.  R.  R.  Co.,  20  Nev.  378,  22  Pac.  238,  and  State  v.  Central  Pac.  R.  R. 
Co.,  21  Nev.  253,  254,  30  Pac.  686,  687,  all  holding,  under  act  of  1886, 
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lands  on  which  costs  of  survey  are  unpaid  are  taxable  by  State ;  Maish 
v.  Arizona,  164  U.  S.  607,  41  L.  Ed.  570,  17  Sup.  Ct.  197,  holding  uncon- 
firmed Mexican  land  grant  to  be  taxable;  Union  Pacific  R.  R. -Co.  v. 
McShane,  3  Dill.  309,  Fed.  Cas.  14,382,  holding  lands  for  which  patent 
has  been  issued,  taxable,  notwithstanding  proviso  as  to  reversion  (see 
note,  p.  313,  Fed.  Cas.  14,382);  Pueblo  County  Commrs.  v.  Central 
Colorado  Improvement  Co.,  2  Colo.  636,  where  title  was  derived  from 
Mexican  government;  County  of  Cass  v.  Morrison,  28  Minn.  260,  261,  9 
N.  W.  763,  where  act  imposing  conditions  was  subsequent  to  grant. 

Taxation  and  assessment  of  public  property.  Note,  S3  Am.  St.  Rap. 
402. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  318,  333,  335,  340,  342. 

Liability  of  State  taxation  of  United  States  property  granted  or 
sold  by  government  but  to  which  government  still  holds  legal 
title.    Note,  11  Ann.  Gas.  392,  393. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public 
as  subject  of  taxation.    Note,  35  L.  R.  A.  (N.  S.)  671,  673. 

Where  grant,  In  aid  of  railroad,  provided  that  if  lands  be  not  sold  by 
the  railroad  within  a  certain  time,  they  should  be  open  to  pre-emption  at  a 
certain  price,  State  cannot  sell  them  for  taxes,  and  defeat  title  of  United 
States. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  McShane,  24  Fed.  Cas.  640, 
following  rule. 

Overruled  in  Union  Pacific  R.  R.  Co.  v.  McShane,  22  Wall.  460,  462, 
22  L.  Ed.  751,  holding  contingent  right  of  pre-emption  does  not  exempt 
lands  from  State  taxes. 

Denied  in  Mobile  etc.  R.  R.  Co.  v.  Moseley,  52  Miss.  135,  holding  com- 
pany took  detached  lands  subject  to  taxation. 

16  Wall.  610-644,  21  I*  Ed.  430,  CRAPO  V.  KELLY. 

Supreme  Court  has  Jurisdiction  on  error  to  New  York  court  decision 
holding  that  a  New  York  attachment  on  a  Massachusetts  ship,  in  port,  had 
precedence  of  prior  assignment  under  Massachusetts  insolvent  law,  while 
vessel  was  on  high  seas. 

Approved  in  Woodhull  v.  Farmers'  Trust  Co.,  11  N.  D.  163,  95  Am. 
St.  Rep.  719,  90  N.  W.  798,  holding  receiver's  possession  of  property  can- 
not be  disturbed  by  attachment  when  lawfully  taking  property  into 
another  State;  Huntington  v.  Attrill,  146  U.  S.  666,  36  L.  Ed.  1127,  13 
Sup.  Ct.  227,  State  court  refusing  to  enforce  judgment  of  another  State 
because  the  original  liability  was  a  penalty  denies  full  faith,  etc.,  to  it. 
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Distinguished  in  Winona  etc.  R.  R.  Co.  v.  Plainview,  143  U.  S.  391, 
36  L.  Ed.  199, 12  Sup.  Ct.  537,  arguendo. 

Congress  has  power  "to  define  and  punish  piracies  and  felonies  com- 
mitted on  the  high  seas." 

Approved  in  dissenting  opinion  in  United  States  v.  Rodgers,  150  U.  S. 
276,  37  L.  Ed.  1081,  14  Sup.  Ct.  119,  majority  holding  "high  seas"  ap- 
plicable to  open  waters  of  great  lakes,  which  Detroit  River  connects. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  275. 

Vessels  are  considered  a  part  of  the  territory  of  the  State  to  which  they 
belong. 

Approved  in  In  re  Clyde  S.  S.  Co.,  134  Fed.  99,  suit  ib  maintainable 
in  admiralty  for  damages  for  wrongful  death  caused  by  collision  on  high 
seas  where  recovery  for  wrongful  death  is  given  by  States  to  which 
vessels  belong;  Case  of  the  Chinese  Cabin  Waiter,  7  Sawy.  541,  13  Fed. 
289,  foreigners  aboard  American  vessel  lose  no  rights  of  residence  in 
United  States;  In  re' George  Moncan,  8  Sawy.  355,  14  Fed.  48,  holding 
Chinese  laborer,  shipping  on  American  vessel  previous  to  exclusion  act, 
is  entitled  to  reside  here ;  The  E.  B.  Ward,  17  Fed.  459,  and  McDonald  v. 
Mallory,  77  N.  Y.  552, 555,  33  Am.  Rep.  668,  670,  both  holding  action  could 
be  maintained,  under  State  statute,  for  loss  of  life  on  vessel  at  sea;  Ex 
parte  Byers,  32  Fed.  410,  holding  that  Congress  may  provide  for  punish- 
ment of  offense  committed  upon  American  vessels;  The  Lamington,  87 
Fed.  754,  British  law  governs  tort  committed  on  British  vessel. 

Distinguished  in  Scharrenberg  v.  Dollar  S.  S.  Co.,  229  Fed.  973,  mer- 
chant vessel  flying  American  flag  did  not  violate  immigration  law  by 
bringing  aliens  from  China  to  San  Francisco  under  contract  to  join  crew 
of  vessel. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  proceed- 
ings.   Note,  23  L.  R.  A.  42,  46. 

Personal  property,  having  an  established  situs,  will  he  governed  in  its 
distribution  by  lex  loci  sitae. 

Approved  in  The  Cuzco,  225  Fed.  176,  stevedore  injured  by  negligence 
of  those  in  charge  of  ship,  which  he  was  helping  to  discharge  in  port  of 
foreign  country,  not  giving  lien  for  injury,  cannot  maintain  action  in 
rem  in  Federal  admiralty  court;  United  States  v.  McCullagh,  221  Fed. 
295,  holding  void  Federal  act  of  1913  protecting  migratory  birds ;  Brown 
v.  Smart,  145  U.  S.  457,  86  L.  Ed.  775,  12  Sup.  Ct.  959,  upholding  State 
statute  that  conveyances,  made  within  four  months  of  commencement  of 
insolvency  proceedings,  be  void,  as  applied  to  creditors  of  another  State ; 
Chipman  v.  Manufacturers'  Nat.  Bank,  156  Mass.  149,  30  N.  E.  610, 
arguendo. 

Vn-  74 
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Assignment,  under  Massachusetts  insolvency  law,  of  debtor's  property, 
extends  to  debtor's  ship  on  the  high  seas;  hence,  assignee  is  entitled  to  such 
ship  as  against  attachment  of  New  York  creditor,  levied  on  vessel  upon  its 
subsequent  arrival  at  New  York. 

Approved  in  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  406, 
52  L.  Ed.  270,  28  Sup.  Ct.  133,  statute  of  Delaware  giving  damages  for 
death  caused  by  tort  extends  to  case  of  citizen  of  that  State  wrongfully 
killed  while  on  seas  in  vessel  belonging  to  Delaware  corporation ;  Black- 
stone  v.  Miller,  188  U.  S.  204,  47  L.  Ed.  444,  23  Sup.  Ct.  278,  holding 
deposit  in  New  York  subject  to  transfer  tax  although  entire  succession 
taxed  in  Illinois ;  Jenkins  v.  Pure  ell,  29  App.  D.  C.  217,  9  L.  R.  A.  (N.  8.) 
1074,  receiver,  rightfully  obtaining  possession  of  personal  property,  can- 
not be  deprived  of  possession  while  in  foreign  jurisdiction  by  creditors 
of  insolvent  debtor  residing  there ;  Somerset  Coal  Co.  v.  Diamond  State 
Steel  Co.,  224  Pa.  221,  132  Am.  St.  Rep.  775,  73  Atl.  443,  money  belong- 
ing to  insolvent  estate  under  administration  in  another  State  is  exempt 
from  attachment  in  Pennsylvania,  where  placed  in  hands  of  garnishee 
by  court  order ;  Kelly  v.  Kelly,  118  Va.  379,  87  S.  E.  568,  where  Massa- 
chusetts' courts  have  decided  that  decree  of  probate  court  adjudging 
wife  left  husband  for  justifiable  cause  is  bar  to  divorce  proceedings  on 
ground  of  her  desertion,  same  rule  must  be  applied  in  Virginia  in  hus- 
band's suit  for  divorce ;  Torrens  v.  Hammond,  4  Hughes,  597,  598,  601, 
604,  10  Fed.  901,  904,  906,  holding  funds  in  hands  of  assignee  in  insol- 
vency proceeding,  not  subject  to  attachment  by  nonresident  creditors; 
dissenting  opinion  in  Humphreys  v.  Hopkins,  81  Cal.  558,  6  L  R,  A. 
796,  22  Pac.  894,  majority  holding  receiver  appointed  by  order  which 
does  not  vest  title,  cannot  reclaim  property  against  foreign  attachment ; 
Harper  v.  People,  2  Colo.  App.  180,  29  Pac.  1041,  upholding  conditional 
sale  valid  where  made,  though  not  allowed  here;  Pond  v.  Cooke,  45 
Conn.  132,  29  Am.  Rep.  672,  holding  goods  sent  into  this  State  by  re- 
ceiver appointed  in  New  Jersey,  not  subject  to  attachment;  Chicago  etc. 
Ry.  Co.  v.  Keokuk  etc.  Packet  Co.,  108  111.  325,  48  Am.  Rep.  559,  holding 
receiver's  property  in  a  thing  not  lost  by  suffering  it  to  be  taken  out 
of  the  State;  Pinckney  v.  Lanahan,  62  Md.  452,  holding  transfer  to  re- 
ceiver exempted  property  from  attachment  by  nonresident  creditor; 
Butler  v.  Goreley,  146  U.  S.  313,  36  L.  Ed.  986,  13  Sup.  Ct.  88,  holding 
insolvency  law  of  Massachusetts  to  be  constitutional;  Cross  v.  Brown. 
19  R.  I.  238,  33  Atl.  153,  holding  insolvency  proceedings  in  another 
State  did  not  interfere  with  lien  of  attachment;  Norman  v.  Thomson, 
121  Cal.  627,  66  Am.  St.  Rep.  79,  42  L.  R.  A.  S46,  54  Pac.  145,  and  In  re 
Bugbee,  9  Bank.  Reg.  262,  4  Fed.  Cas.  610,  both  arguendo. 

Distinguished  in  The  Willamette  Valley,  62  Fed.  304,  holding  vessel 
in  charge  of  receiver  in  bankruptcy  not  exempt  from  maritime  liens  for 
liabilities  incurred;  Dize  v.  Beacham,  81  Md.  609,  32  Atl.  245,  master's 
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possession  of  vessel  is  not  notice  to  one  dealing  with  vessel  of  prior 
parol  purchase  of  half  interest. 

Effect  of  assignment  under  foreign  commission  of  bankruptcy. 
Note,  20  Am.  Dec.  763. 

€ondu8rrexies8  of  discharge  in  insolvency.  Note,  15  Am.  St.  Rep. 
S12,  213,  214,  215. 

Extraterritorial  effect  of  transfers  of  personalty.    Note,  55  Am. 

Sep.  130. 
JPoreign  judgments.    Note,  94  Am.  St.  Sep.  555. 
Sale  of  vessels  at  sea.    Note,  12  Am.  Dec.  512. 

State  laws  have  force  only  within  the  State,  and  all  persons  found 
therein  are  to  be  deemed  subjects  thereof.  Laws  ought  to  have  the  same 
force  everywhere,  so  far  as  they  do  not  prejudice  rights  of  other  govern- 
ments or  their  citizens. 

Approved  in  Lettfhford  v.  Convillon,  20  Fed.  609,  610,  holding  alien 
living  in  Louisiana  is  bound  by  its  insolvency  proceedings. 

Effect  of  statutes  making  pre-existing  contracts  illegal.  Note,  120 
Am.  St.  Sep.  479. 

Validity  of  unrecorded  chattel  mortgage.    Note,  79  Am.  Dec.  750. 

Time  and  manner  of  raising  and  deciding  ^questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
56. 

Miscellaneous.  Cited  in  Hancock  Nat.  Bank  v.  Farnum,  176  U.  S.  644, 
44  L.  Ed,  621,  20  Sup.  Ct.  508,  to  effect  that  Rhode  Island  court  should 
recognize  as  conclusive  against  corporation  and  binding  upon  stockholder 
judgment  rendered  in  Kansas  against  corporation ;  dissenting  opinion;  in 
Underwood  v.  McVeigh,  131  U.  S.  cxxiii  (Appx.),  21  L.  Ed.  954;  Smith 
v.  Du  Bose,  78  Ga.  432,  incidentally. 

16  Wall.  644-667,  21  L.  Ed.  328,  ST.  JOSEPH  TOWNSHIP  v.  ROGERS. 

Bonds  issued  by  municipality,  without  authority  from  legislature,  are 
Invalid. 

Approved  in  South  Ottawa  v.  Perkins,  94  U.  S.  262,  24  L.  Ed.  156, 
holding  municipality  can  deny  validity  of  law  authorizing  bonds ;  Ottawa 
v.  Carey,  108  U.  S.  123,  27  L.  Ed.  675,  2  Sup.  Ct.  365,  holding  city  not 
liable  on  bonds  issued  to  individual  to  develop  city  water-power;  Levis 
v.  City  of  Shreveport,  3  Woods,  214,  Fed.  Cas.  8331,  following  rule; 
Burr  v.  City  of  Carbondale,  76  111.  469,  distinguishing  between  want  of 
power  to  issue  bonds  and  irregularities  in  the  exercise  of  it;  Myers  v. 
Jeffersofcville,  145  Ind.  437,  44  N.  £.  454,  holding  bonds  issued  to  remove 
county  seat,  invalid. 
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If  bonds  recite  that  prescribed  conditions  were  complied  with,  falsity 
of  recitals  constitutes  no  defense,  as  against  a  bona  fide  bolder  for  ▼slue, 
if  officers  executing  bonds  had  power  to  decide  that  matter. 

Approved  in  Board  of  Commrs.  of  Wilkes  County  v.  Coler,  113  Fed. 
716,  51  C.  C.  A.  379,  holding  county  estopped  by  recitals  in  bonds  from 
denying  truth  of  facts  stated  therein  against  bona  fide  holder;  Noyes 
v.  Inland  etc.  Coasting  Co.,  McAr.  &  M.  (D.  C.)  11,  corporation's  taking 
of  note  secured  by  trust  deed  on  real  estate  for  stock,  proceeds  of  which 
were  to  be  used  in  carrying  on  business,  was  not  ultra  vires;  Coloma  v. 
Eaves,  92  U.  S.  492,  23  L.  Ed.  582,  Venice  v.  Murdock,  92  U.  S.  499, 

23  L.  Ed.  584,  Johnson  County   Commrs.  v.   January,  94  U.  S.  206, 

24  L.  Ed.  112,  Marion  County  Commrs.  v.  Clark,  94  U.  S.  287,  24  L.  Ed. 
63,  Huidekoper  v.  Buchanan  Co.,  3  Dill.  179,  Fed.  Cas.  6847,  Derby  v. 
Modesto,  104  Cal.  518,  38  Pac.  901,  Lane  v.  Embden,  72  Me.  362,  State 
v.  Board  of  Education,  27  Ohio  St.  97,  State  v.  Anderson  Co.,  8  Baxt. 
258,  and  Supervisors  v.  Randolph,  89  Va.  620,  622,  16  S.  E.  724,  all  fol- 
lowing rule;  Louisville  etc.  Ry.  v.  Louisville  Trust  Co.,  174  U.  S.  574, 
43  L.  Ed.  1091,  19  Sup.  Ct.  825,  holding  bond,  duly  executed,  valid  as 
to  innocent  purchaser,  though  condition  precedent  was  not  fulfilled; 
Carpenter  v.  Buena  Vista  Co.,  5  Dill.  560,  Fed.  Cas.  2429,  and  Miller 
v.  Town  of  Berlin,  12  Blatchf .  247,  Fed.  Cas.  9562,  both  holding  bonds, 
reciting  performance  of  "prerequisites,  are  presumptively  valid;  Jeffer- 
son Co.  v.  Lewis,  20  Fla.  1006,  holding  county  estopped  by  recital  to 
deny  that  election  was  according  to  law;  Coler  v.  Rhoda  School  Town- 
ship, 6  S.  D.  653,  63  N.  W.  162,  holding,  in  action  by  bona  fide  holder, 
recitals  in  bond  could  not  be  impeached. 

Distinguished  in  Smith  v.  Ontario,  15  Blatchf.  270,  Fed.  Cas.  13,085, 
and  Stewart  v.  Lansing,  15  Blatchf.  287,'  Fed.  Cas.  13,432,  where  the 
act  of  commissioners  was  not  an  authorized  holding  of  authority  not 
existing;  Ninth  Nat.  Bank  v.  Knox  Co.,  37  Fed.  78,  where  the  recital 
related  merely  to  the  law  under  which  the  bonds  had  been  issued. 

Railroad  aid  bonds,    validity  of,  in  hands  of  innocent  holder  for 
value.    Note,  18  Am.  Rep.  263,  265. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am. 
St.  Rep.  848,  859. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  667,  673, 
682,  688. 

Municipalities  may  be  authorized  by  the  legislature  to  issue  bonds  to 
aid  railways,  as  they  are  considered  as  in  the  nature  of  improved  highways 
'  and  necessary  to  the  public  Interest. 

Approved  in  Northern  etc.  R.  R.  Co.  v.  Roberts,  42  Fed.  749,  sustain- 
ing conveyance  by  county  of  land  held  under  tax  titles  to  aid  railroad; 
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dissenting  opinion  in  Floyd  v.  Perrin,  30  S.  C.  29,  2  L.  E.  A.  251,  8  S.  E. 
26,  majority  holding  subscription  to  railroad  not  for  a  corporate  purpose. 

Constitutionality  of  laws  authorizing  subscriptions  by  cities  and 
counties  in  aid  of  railroads.    Note,  71  Am.  Dec.  236. 

Legislative  power  to  impose  burdens  on  municipalities  and  to  con- 
trol their  local  administration  and  property.  Note,  48  L.  R.  A. 
476,  477. 

Assent  of  a  "majority  of  the  legal  voters  of  the  township,"  In  a  mu- 
nicipal railroad  aid  statute,  required  only  the  assent  of  a  majority  voting 
at  the  election,  not  of  all  qualified  voters. 

Approved  in  Sharp  v.  George,  5  Ariz.  68,  46  Pac.  213,  under  Laws 
18th  Leg.  Assem.,  Acts  No.  32,  relating  to  election  to  form  union  high 
school  district,  majority  of  those  voting  is  sufficient;  Pickett  v.  Russell, 
42  Fla.  139,  28  South.  771,  holding  election  valid,  carried  by  majority 
of  qualified  electors  voting;  Green  v.  State  Board  of  Canvassers,  5  Idaho, 
138,  143,  144,  95  Am.  St.  Rep.  173,  178,  47  Pac.  261,  262,  263,  holding 
amendment  carried  by  majority  voting  upon  question  though  not  a  ma- 
jority voting  at  general  election  for  State  officers ;  In  re  Denny,  156  Ind. 
122,  59  N.  E.  366,  rejecting  constitutional  amendment  240,031  votes  for 
and  144,072  against,  on  ground  of  unconstitutional  majority,  some  one 
million  two  hundred  thousand  votes  cast  for  presidential  electors; 
Patrick  v.  Johnson,  90  Kan.  146,  133  Pac.  163,  removal  of  county  seat 
required  three-fifths  of  legal  electors  voting  on  question  of  relocation, 
not  three-fifths  of  all  registered  voters ;  Ray  v.  Armstrong,  140  Ky.  820, 
131  S.  W.  1049,  where  eight  members  of  State  equalization  board  were 
present,  and  four  voted  to  raise  county  assessment,  three  voting  against 
proposition,  and  one  not  voting,  court  assumed  silent  member  voted 
with  four,  and  majority  was  in  favor  of  proposition ;  Board  of  Education 
of  Winchester  v.  City  of  Winchester,  120  Ky.  596,  87  S.  W.  769,  statute 
requiring  two-thirds  vote  of  all  voters  in  town  to  incur  indebtedness 
exceeding  income  and  revenue  for  year  was  construed  to  mean  two-thirds 
of  votes  cast  on  question  and  held  valid;  Foy  v.  Water  District,  98 
Me.  85,  56  Atl.  202,  holding  Maine  act,  February  26,  1903,  to  take  effect 
when  approved  by  majority  vote  of  legal  voters  meant  majority  of  those 
voting;  Codman  v.  Crocker,  203  Mass,  154,  25  L.  R.  A.  (N.  S.)  980,  89 
N.  E.  180,  decision  by  majority  of  quorum  of  transit  commission,  as  to 
how  subway  was  to  be  built,  was  final ;  Fabro  v.  Town  of  Gallup,  15  N.  M. 
114, 115, 118, 103  Pac.  272,  274,  act  authorizing  municipal  bonds  "beyond 
limitation  of  indebtedness  upon  vote  of  two-thirds  of  qualified  voters  re- 
quires two-thirds  of  those  voting,  not  two-thirds  of  all  voters  of  town; 
Fox  v.  City  of  Seattle,  43  Wash.  81,  117  Am.  St.  Rep.  1087,  86  Pac.  381, 
bonds  proposed  at  general  election  required  three-fifths  vote  of  those 
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voting  on  question,  not  three-fifths  of  all  votes  cast  at  election ;  County 
of  Cass  v.  Johnston,  95  U.  S.  368,  24  L.  Ed.  417,  Hawkins  v.  Carroll  Co., 
50  Miss.  753,J  and  Fort  Worth  v.  Davis,  57  Tex.  235,  all  voters  absenting 
themselves  from  an  election  are  presumed  to  assent  with  the  majority; 
Carroll  Co.  v.  Smith,  111  U.  S.  563,  28  L.  Ed.  520,  4  Sup.  Ct.  543,  Wells 
v.  Ragsdale,  102  Ga.  60,  29  S.  E.  168,  Lamb  v.  Cain,  129  Ind.  516,  14 
L.  R.  A.  528,  29  N.  E.  22,  South  Bend  v.  Lewis,  138  Ind.  516,  518,  37 
N.  E.  987,  988,  Taylor  v.  McFadden,  84  Iowa,  270,  50  N.  W.  1071,  Citi- 
zens and  Taxpayers  v.  Williams,  49  La.  Ann.  440,  37  L.  R.  A.  770,  21 
South.  654,  Walker  v.  Oswald,  68  Md.  155, 11  Atl.  714,  715,  and  Metcalfe 
v.  Seattle,  1  Wash.  303,  25  Pac.  1013,  all  following  rule;  Pacific  Improve- 
ment Co.  v.  Clarksdale,  74  Fed.  532,  20  C.  C.  A.  635,  holding  constitu- 
tional, statute  providing  that  no  unregistered  person  should  vote  or  be 
counted  in  determining  the  result ;  Vance  v.  Austell,  45  Ark.  406,  under 
the  statute,  the  votes  cast  must  exceed  one-half  of  polls  returned  by  as- 
sessor; Somers  v.  Bridgeport,  60  Conn.  528,  22  Atl.  1016,  Rushville  Gas 
Co.  v.  Rushville,  121  Ind.  209,  16  Am.  St.  Rep.  391,  6LE.A.  316,  23 
N.  E.  73,  and  Attorney  General  v.  Shepard,  62  N.  H.  384,  IS  Am.  St. 
Rep.  577,  all  holding  silence  of  nonvoting  members  of  board  was  a  con- 
currence in  the  passage  of  the  resolution;  Melvin  v.  Lisenby,  72  111.  67, 
the  presumption  is  that  vote  cast  was  that  of  all  the  voters;  Rike  v. 
Floyd,  6  Ohio  C.  C.  125,  and  Philomath  College  v.  Wyatt,  27  Or.  485, 
26  L.  R.  A.  92,  37  Pac.  1030,  both  holding  that  two-thirds  of  those  vot- 
ing constitute  "two-thirds  of  the  whole  society";  dissenting  opinion  in 
State  v.  Swift,  69  Ind.  531,  holding  amendment,  receiving  majority  of 
votes  cast  for  and  against,  but  not  of  all  votes  cast,  not  adopted. 

Construction  of  statutory  or  constitutional  requirement  that  propo- 
sition be  decided  by  majority  or  other  proportion  of  votes.  Note, 
13  Ann.  Gas.  416. 

Where  act  authorizing  town  to  subscribe  for  railroad  stock,  with  the 
consent  of  Its  voters,  provided  that  where  elections  had  been  already  held 
another  was  unnecessary,  an  election  held  prior  to  passage  of  act  was  suffi- 
cient. 

Approved  in  Prince  v.  Crocker,  166  Mass.  360,  32  L.  R.  A.  612,  44 
N.  E.  448,  holding  acceptance  of  subway  act  by 'voters  furnished  the 
necessary  consent. 

Laws  curing  Irregularities  In  municipal  elections,  for  grant  of  aid  to 
railroads,  are  valid,  if  legislature  could  originally  have  conferred  the  power 
and  they  do  not  impair  any  contract  or  injuriously  affect  the  rights  of  third 
persons. 

Approved  in  Thompson  v.  Perrine,  103  U.  S.  815,  26  L.  Ed.  617,  hold- 
ing bonds  were  validated  by  subsequent  statute  authorizing  the  ex- 
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change ,  Grenada  Co.  v.  Brogden,  112  U.  S.  272,  28  L.  Ed.  708,  5  Sup.  Ct, 
131,  and  Redd  v.  Supervisors  of  Henry  County,  31  Gratt.  711,  both  hold- 
ing municipal  subscription  to  stock  of  railrpad  may  be  legalized  by  sub- 
sequent legislative  enactment;  Supervisors  of  Portage  County  v.  Wis- 
consin etc.  R.  R.  Co.,  121  Mass.  473,  holding  defect  in  form  in  signing 
proposition  did  not  invalidate  the  contract;  Cutler  v.  Board  of  Super- 
visors of  Madison  County,  56  Miss.  122,  holding  bonds  invalidated  by 
curative  statute;  Town  of  Duanesburgh  v.  Jenkins,  57  N.  Y.  195,  and 
Williams  v.  Duanesburgh,  66  N.  Y.  137,  both  holding  legislature  could 
release  prior  condition  and  declare  assent  of  commissioner  binding  upon 
town;  Belo  v.  Commissioners  of  Forsythe,  76  N.  C.  497,  following  rule; 
Anderson  v.  Santa  Ana,  116  U.  S.  359,  361,  363,  365,  29  I*.  Ed.  684,  635, 
636,  6  Sup.  Ct.  414,  415,  416,  418,  holding  rights  accruing  under  construc- 
tion of  State  court  will  not  be  affected  by  subsequent  varying  decisions ; 
Leslie  v.  Urbana,  8  Biss.  435,  436,  437,  Fed.  Cas.  8276,  holding  legis- 
lature can  validate  an  unauthorized  subscription  by  town  to  railroad 
stock;  dissenting  opinion  in  Township  of  Elmwood  v.  Marcy,  92  U.  S. 
297,  23  L.  Ed.  715,  majority  holding  bonds  issued  over  amount  author- 
ized by  original  charter  are  not  binding. 

Validity  and  effect  of  statute  legalizing  defective  election.    Note, 
Ann.  Gas.  1914B,  461,  462. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  R.  A. 
696. 

Innocent  holder  for  value  of  negotiable  township  railroad  aid  bonds  Is 
not  affected  by  fact  that  supervisor  certifying  to  the  prerequisite  steps  to 
their  validity  failed  in  his  duty  to  his  constituents. 

Approved  in  Spcnce  v.  Mobile  etc.  Ry  Co.,  79  Ala.  586,  holding  that 
bona  fide  purchaser  of  negotiable  bonds  is  entitled  to  protest,  though  he 
may  have  suspicion  of  a  defect  of  title. 

Acceptance  of  legislative  amendments  to  corporate  charters.    Note, 
53  Am.  Dec.  472. 

Miscellaneous.  Cited  in  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed. 
815,  17  Ann.  Gas.  1204,  96  C.  C.  A.  465,  subordinate  Federal  court  fol- 
lows construction  placed  upon  State  statute  by  Federal  Supreme  Court, 
though  State  Supreme  Court  later  renders  contrary  decision;  dissenting 
opinion  in  In  re  Denny,  156  Ind.  142,  59  N.  E.  372,  majority  holding  that 
those  not  voting  deemed  as  having  acquiesced  in  result  reached. 

16  Wall.  667-678,  21  L.  Ed.  375,  CHICAGO  ETC.  B.  B.  CO.  v.  COUNTY  OF 
OTOE. 

State  legislature  may  authorize  municipality  to  aid  railroads,  they 
being  public  highways. 
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Approved  in  Horton  v.  City  of  Newport,  27  R.  I.  288,  8  Ann.  Oas. 
1097,  1  L  R.  A.  (N.  8.)  512,  61  Atl.  761,  upholding  power  of  legislature 
to  provide  for  payment  of  city  police  out  of  local  city  funds;  Chicago 
etc.  R.  R.  Co.  v.  Attorney  General,  5  Fed.  Cas.  596,  holding  there  was 
an  express  reservation  by  State  of  power  to  regulate  tolls  of  railroad; 
Estes  Park  Toll-Road  Co.  v.  Edwards,  3  Colo.  App.  78,  32  Pac.  551,  hold- 
ing right  of  way  of  railroad  subject  to  taxation;  Douglas  v.  Town  of 
Chatham,  41  Conn.  234,  Supervisors  of  Madison  County  v.  Wisconsin 
C.  R.  R.  Co.,  121  Mass.  471,  Perry  v.  Keene,  56  N.  H.  545,  547,  and 
Supervisors  of  Cumberland  County  v.  Randolph,  89  Va.  619,  16  S.  E. 
724,  all  following  rule;  Commercial  Bank  v.  Iola,  2  Dill.  360,  361,  9 
Kan.  700,  701,  Fed.  Cas.  3061,  holding  municipal  bonds  in  aid  of  private 
enterprises  are  invalid ;  Prince  v.  Crocker,  166  Mass.  361,  32  L»  R.  A.  612, 
44  N.  E.  449,  holding  valid,  taxation  imposed  to  build  a  subway;  Flint 
etc.  Ry.  Co.  v.  Gordon,  41  Mich.  429,  2  N.  W.  654,  holding  railways  to 
be  "highways,"  within  the  statute;  Town  of  Duanesburgh  v.  Jenkins,  57 
N.  Y.  195,  arguendo. 

Bight  to  judge  of  necessity  of  donations  for  public  purposes  lies  wholly 
with  the  legislature. 

Approved  in  Slack  v.  Jacob,  8  W.  Va.  637,  holding  that  judiciary  can- 
not inquire  into  the  motives  and  necessities  of  an  act. 

Legislature  of  Nebraska  could  authorize  its  municipal  divisions  to  im- 
pose taxation,  and  to  donate  their  bonds,  in  aid  of  railroad  to  be  built 
beyond  the  limits  of  the  county  and  outside  the  State. 

Approved  in  Sears  v.  Street  Commissioners  of  Boston,  180  Mass.  279, 
62  N.  E.  399,  upholding  special  assessment  to  pay  for  building  of  south 
terminal  station  in  Boston ;  Colburn  v.  McDonald,  72  Neb.  436, 100  N.  W. 
963,  proposition  to  vote  bonds  in  aid  of  construction  of  railroad  was  not 
made  void  by  authorizing  county  to  accept  capital  stock  of  company; 
Olcott  v.  Supervisors  of  Fond  Du  Lac  County,  16  Wall.  698,  21  L.  Ed. 
889,  and  Northern  Pac.  R.  R.  Co.  v.  Roberts,  42  Fed.  749,  both  holding 
State  may  aid  railroad  to  be  built  by  private  corporation;  Queensbury 
v.  Culver,  19  Wall.  91,  22  L.  Ed.  104,  Otoe  Co.  v.  Baldwin,  111  U.  S.  12, 
28  L.  Ed.  335,  4  Sup.  Ct.  271,  and  Petty  v.  Myers,  49  Ind.  4,  all  follow- 
ing rule ;  New  Buffalo  v.  Cambria  Iron  Co.,  105  U.  S.  75,  26  L.  Ed.  1025, 
holding  it  immaterial  that  bonds  were  a  donation;  Moulton  v.  Evans- 
ville,  25  Fed.  384,  Quincy  etc.  R.  R.  Co.  v.  Morris,  84  111.  419,  and  Town 
of  Bennington  v.  Park,  50  Vt.  206,  all  holding  that  municipality  could 
aid  foreign  railroad ;  Brown  v.  Merrick  Co.,  18  Neb.  362,  25  N.  W.  359, 
holding  county  may  use  precinct  bonds  to  build  bridge  to  adjoining 
county;  Hancock  v.  Chicot  Co.,  32  Ark.  583,  holding  county  could  not 
subscribe  to  stock  of  railway,  without  express  authority ;  Nelson  v.  Hay- 
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wood  Co.,  87  Tenn.  803,  4  L.  R.  A.  668, 11  S.  W.  890,  as  to  donation  of 
bonds. 

Constitutionality  of  statutes  authorizing  cities  to  subscribe  to  stock 
of  or  make  donations  to  corporations.  Note,  59  Am.  Dec.  784, 
786. 

Two  or  more  political  bodies  wholly  or  partly  coincident  in  terri- 
tory as  separate  bodies  for  purposes  of  constitutional  debt  limit. 
Note,  Ann.  Oaa.  19120,  460. 

Legislature  can  place  a  public  burden  upon  a  particular  county  or  mu- 
nicipality. 

Approved  in  Stewart  v.  Kansas,  239  U.  S.  16,  60  L.  Ed.  121,  36  Sup. 
Ct.  16,  State  statute  requiring  counties  to  reimburse  municipalities  of 
first  class,  but  not  of  other  classes,  for  rebates  allowed  for  prompt  pay- 
ment of  taxes,  was  valid ;  Kansas  City  v.  Stewart,  90  Kan.  851, 136  Pac. 
243,  statute  requiring  all  rebates  to  be  charged  to  county  fund  and  penal- 
ties to  be  credited  to  that  fund,  except  that  those  accruing  to  taxes  of 
cities  of  first  class  should  be  paid  to  city,  was  valid;  State  v.  City  of 
Lawrence,  79  Kan.  245,  100  Pac.  489,  act  authorizing  city  of  Lawrence 
upon  vote  of  qualified  electors  to  issue  bonds  in  aid  of  university  and 
levy  and  collect  taxes  to  pay  same  was  valid ;  Kennebec  Water  Diet.  v. 
Waterville,  96  Me.  255,  52  Atl.  783,  holding  indebtedness  of  water  dis- 
trict created  by  legislature  not  indebtedness  of  city,  though  same  prop- 
erty liable  for  taxation  therefor;  Kimball  v.  County  of  Mobile,  3  Woods, 
561,  Fed.  Cas.  7774,  holding  legislature  could  compel  a  county  against 
its  will  to  levy  a  tax  for  public  improvements;  State  v.  Williams,  68 
Conn.  156,  35  Atl.  31,  holding  State  could  compel  counties  benefited  to 
pay  for  the  bridge;  State  v.  Levy  Court,  1  Penne.  (Del.)  602,  43  Atl. 
524,  holding  valid,  appropriation  by  county  toward  the  maintenance  of 
each  boy  in  industrial  school;  Cook  v.  Port  of  Portland,  20  Or.  590,  13 
L.  R.  A.  537,  27  Pac.  266,  following  rule ;  Wooster  v.  Plymouth,  62  N.  H. 
216,  discussing  power  of  legislature  over  municipalities. 

County  commissioners  in  Nebraska  held  authorized,  under  act  of  1869, 
to  issue  railroad  aid  bonds,  without  submitting  to  a  vote  of  the  people  the 
proposition  to  approve  the  bonds,  or  of  a  tax  for  their  payment. 

Approved  in  State  v.  Howell,  85  Wash.  289,  147  Pac.  1165,  statute  de- 
claring that  money  from  sale  of  bonds  for  special  improvements  should 
be  carried  in  special  fund,  and  that  act  being  emergent  was  not  subject 
to  referendum,  was  valid;  Sinton  v.  Carter  Co.,  23  Fed.  537,  following 
rule;  State  v.  Tomahawk  Common  Council,  96  Wis.  81,  71  N.  W.  89, 
holding  valid,  statute  that  municipality  may  accept  subscription  to  stock 
of  railroad  and  issue  bonds  by  signatures  of  a  majority  of  resident 
taxpayers. 
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Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  609. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  S.) 
639. 

Miscellaneous.  Cited  in  Lynn  v.  Polk,  8  Lea,  178;  Chambers  Co.  v. 
Clews,  21  Wall.  321,  22  L.  Ed.  519;  Taylor  v.  Ypsilanti,  105  U.  S.  701, 
26  L.  Ed.  1012;  Sherman  Co.  v.  Simons,  109  U.  S.  739,  27  L.  Ed.  1094, 
3  Sup.  Ct.  505. 

16  Wall.  678-608,  21  L.  Ed.  382,  OLCOTT  v.  SUPERVISORS  OF  FOND  DU 
LAO  COUNTY. 

Federal  courts  adopt  decisions  of  State  courts  upon  local  questions,  and 
upon  State  statutes  and  Constitution. 

Approved  in  Fairfield  v.  County  of  Gallatin,  100  U.  S.  52,  25  L.  Ed. 
546,  following  State  court's  construction  of  State  Constitution;  Louisi- 
ana v.  Pilsbury,  105  U.  S.  295,  26  L.  Ed.  1096,  and  Galpin  v.  Page,  3 
Sawy.  106,  Fed.  Cas.  5206,  both  following  rule;  Mitchell  v.  Lippincott, 
2  Woods,  473,  Fed.  Cas.  9665,  holding  Federal  court  bound  by  subse- 
quent decisions  of  State  court  declaring  mortgage  invalid;  Belcher  v. 
Chambers,  53  Cal.  641,  following  rule  of  United  States  court  where 
question  may  be  re-examined  there. 

Distinguished  in  San  Jose-Los  Gatos  etc.  Ry.  Co.  v.  San  Jose  Ry.  Co., 
156  Fed.  457,  13  Ann.  Cas.  571,  84  C.  C.  A.  265,  city  could  grant  use  of 
street  not  exceeding  five  blocks  to  broad  gauge  and  narrow  gauge  rail- 
ways, though  State  court  construed  statute  to  mean  railways  using  same 
street  must  use  same  track. 

Questions  of  State  law  as 'to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  392,  400,  408,  411,  442,  444,  445. 

Taxing  power  of  a  State  extends  only  to  raising  money  for  a  public 
use,  not  for  a  private  use. 

Approved  in  Minneapolis  v.  Janney,  86  Minn.  120,  90  N.  W.  316,  up- 
holding taxation  in  aid  of  Minneapolis  Industrial  Exposition;  Commer- 
cial Bank  v.  Iola,  2  Dill.  358,  360,  361,  9  Kan.  699,  700,  701,  Fed.  Cas. 
3061,  holding  void,  municipal  bonds  issued  to  aid  a  private  factory. 

Decision  of  State  courts  as  to  nature  of  taxation,  and  whether  use  is 
public  or  private,  will  not  bind  Federal  courts,  they  being  questions  of  gen- 
eral law;  hence  State  decision  that  municipal  railroad  aid  bonds  were  not 
issued  for  a  public  use  may  be  disregarded. 

Approved  in  Board  of  Commrs.  v.  Tollman,  145  Fed.  763,  76  C.  C.  A. 
317,  where  at  time  of  issuance  of  aid  bonds  there  was  no  State  decision 
construing  constitutional  provision  alleged  to  be  violated,  Federal  court 
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puts  own  construction  on  Constitution  irrespective  of  State  decision  ren- 
dered after  issuance  of  bonds;  Phoenix  Bridge  Go.  v.  Castleberry,  131 
Fed.  178,  65  C.  C.  A.  481,  right  of  collateral  attack  on  judgment  is  matter 
of  general  law,  as  to  which  State  decisions  are  not  binding;  Old  Dominion 
Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass.  175,  40  L.  R.  A.  (N.  S.) 
314,  89  N.  E.  200,  contract  of  New  Jersey  mining  corporation  made  in 
New  York  to  be  carried  out  in  Massachusetts  was  governed  by  law  of 
latter  State  and  Federal  decision  are  not  evidence  of  what  State  law  is ; 
Township  of  Pine  Grove  v.  Talcott,  19  Wall.  678,  22  L.  Ed.  233,  whether 
negotaible  bonds  are  valid  belongs  to  the  domain  of  general  jurispru- 
dence ;  Burgess  v.  Seligman,  107  U.  S.  35,  27  L.  Ed.  365,  2  Sup.  Ct.  22, 
refusing  to  follow  decision  of  State  court  as  to  liability  of  trustee  of 
stock;  Commercial  Bank  v.  Iola,  2  Dill.  358,  360,  361,  9  Kan.  699,  700, 
701,  Fed.  Cas.  3061,  following  State  court's  interpretation  of  State  Con- 
stitution; Bradley  v.  Irrigation  Dist.,  68  Fed.  956,  957,  holding  taking 
of  property  for  irrigation  purposes  is  not  for  a  public  use;  Jones  v. 
Great  Southern  Fireproof  Hotel  Co.,  86  Fed.  376,  30  C.  C.  A.  108,  sus- 
taining State  statute  giving  lien  to  subcontractor;  Faulkner  v.  Hart, 
82  N.  T.  423,  37  Am.  Rep.  581,  holding  one  State  not  bound  by  decisions 
of  courts  of  another  upon  commercial  law ;  Board  of  Directors  of  Alfalfa 
Irr.  Dist.  v.  Collins,  46  Neb.  420,  64  N.  W.  1089,  and  Lawson  v.  Schnel- 
len,  33  Wis.  294,  arguendo. 

Distinguished  in  L.  Bucki  &  Son  Lumber  Co.  v.  Fidelity  &  Deposit 
Co.,  109  Fed.  407,  48  C.  C.  A.  455,  following  decision  of  State  court  upon 
question  of  damages  recoverable  for  breach  of  attachment  bond. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute- 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oas.  1212. 

Contract,  valid  under  interpretation  of  existing  lawB,  will  not  be  in- 
validated by  subsequent  action  of  legislature  or  judiciary. 

Approved  in  Gross  v.  Board  of  Commissioners  of  Whitely  County,  158 
Ind.  536,  64  N.  E.  27,  holding  county  officer  having  accepted  and  re- 
tained salary  under  act  subsequently  declared  unconstitutional  prohibited 
from  claiming  additional  compensation;  State  v.  O'Neil,  147  Iowa,  526, 
Ann.  Oas.  1912B,  691,  33  L.  R.  A.  (N.  S.)  788,  126  N.  W.  458,  person 
performing  acts  denounced  by  statute  after  it  was  declared  invalid  and 
before  it  was  declared  valid  could  not  be  prosecuted  thereunder;  Hill 
v.  Atlantic  etc.  R.  Co.,  143  N.  C.  579,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E. 
868,  lease  by  railroad  corporation  of  property  and  franchises  to  an- 
other railroad  was  valid  under  statute,  and  question  of  ultra  vires  set- 
tled by  former  adjudications  was  stare  decisis ;  Taylor  v.  Ypsilanti,  105 
U.  S.  70,  72,  26  L.  Ed.  1012,  refusing  to  accept  subsequent  adjudications 
of  State  courts  declaring  State  statute  unconstitutional;  United  States 
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v.  Johnson  Co.,  5  Dill.  210,  Fed.  Cas.  15,489,  holding  that  statute  im- 
paired the  contract;  Louisville  etc.  R.  R.  Co.  v.  Gaines,  2  Flipp.  630,  3 
Fed.  274,  holding  Federal  courts  not  concluded  by  construction  of  State 
courts  subsequent  to  acquisition  of  property  rights ;  Southern  Ry.  Co.  v. 
North  Carolina  R.  R.  Co.,  81  Fed.  602,  holding,  under  decisions  of  State 
courts,  company  could  lease  its  road  for  ninety-nine  years;  Jones  v. 
Great  Southern  Fireproof  Hotel  Co.,  86  Fed.  372,  30  C.  C.  A.  108,  and 
Harmon  v.  Auditor,  123  111.  136,  5  Am.  St.  Rep.  510,  13  N.  E.  166,  both 
following  rule;  Farrior  v.  New  England  Mortgage  Security  Co.,  92  Ala. 
180,  12  L.  R.  A.  858,  9  South.  533,  Haskett  v.  Maxey,  134  Ind.  191,  19 
L.  R.  A.  382,  33  N.  E.  360,  and  Stephenson  v.  Boody,  139  Ind.  66,  38 
N.  E.  333,  refusing  to  give  judicial  proceedings  retroactive  effect  so  as 
to  invalidate  contract;  Town  of  Hardinsburg  v.  Cravens,  148  Ind.  9,  47 
N.  E.  155,  following  last  construction  of  statute  where  parties  did  not 
change  their  position  on  faith  of  former  construction;  Franklin  Co.  v. 
Louisville  etc.  £.  R.  Co.,  84  Ky.  65,  later  decision  that  law  was  misin- 
terpreted will  not  authorize  collection  of  taxes  for  intervening  period; 
Opinion  of  Court,  58  N.  H.  625,  applying  rule  to  statutory  contract  of 
tax  exemption;  Ray  v.  Western  Pennsylvania  Natural  Gas  Co.,  138  Pa. 
St.  591,  21  Am.  St  Rep.  927,  12  L.  R.  A.  293,  20  Atl.  1067,  holding  de- 
cision as  applied  to  a  lease  previously  made  by  one  relying  upon  an- 
other decision  does  impair  the  contract;  Storrie  v.  Cortes,  90  Tex.  287, 
35  L.  R.  A.  668,  38  S.  W.  156,  holding  decision  overruling  a  decision 
sustaining  the  validity  of  an  obligation  does  not  impair  it;  Town  of 
Duanesburgh  v.  Jenkins,  57  N.  T.  195,  holding  statute  applied  to  exist- 
ing actions. 

Distinguished  in  Tazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  116,  32 
South.  946,  holding  State  not  estopped  to  recover  back  taxes,  exemption 
due  to  erroneous  decisions  of  highest  State  court;  Central  Land  Co.  v. 
Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94,  16  Sup.  Ct.  82,  holding  Supreme 
Court  has  no  jurisdiction  on  ground  of  impairment  of  contract  where 
construction  of  statute  and  not  its  validity  is  in  question;  Mitchell  v. 
Lippincott,  2  Woods,  471,  Fed.  Cas.  9665,  Federal  court  is  bound  by 
subsequent  decisions  of  State  courts  declaring  the  mortgage  invalid; 
Hibbits  v.  Jack,  97  Ind.  577,  holding  decision  afterward  overruled  is 
not  a  general  rule  of  property;  Peterson  v,  Kittredge,  65  Miss.  39,  3 
South.  66,  holding  owner  of  land  sold  for  taxes  does  not  acquire  any 
contract  rights  shielded  from  subsequent  legislative  or  judicial  action; 
Taylor  v.  Lambertville,  43  N.  J.  Eq.  115,  10  Atl.  813,  where  city  council 
had  no  power  to  make  the  contract;  McLure  v.  Melton,  24  S.  C.  56$ 
58  Am.  Rep.  276,  holding  doctrine  only  applicable  to  cases  of  contracts. 

Where  decisions  of  highest  State  courts,  before  the  county  bonds  in 
suit  were  issued,  were  that  power  of  taxation  could  be  exerted  in  aid  of  a 
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railroad,  Supreme  Court  is  not  concluded  as  respects  bona  fide  holders  of 
the  bonds,  by  subsequent  decision  that  such  public  uses  will  not  justify  a 
tax. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  492, 
45  L.  Ed.  291,  21  Sup.  Ct.  182,  holding  contention  that  statute  under 
which  bonds  issued  was  in  violation  of  State  Constitution  not  supported 
by  State  decisions;  Los  Angeles  v.  Los  Angeles  City  Water  Co.,  177 
U.  S.  575,  44  L.  Ed.  894,  20  Sup.  Ct.  742,  holding  under  decisions  of  State 
court,  Constitution  permitted  grant  of  special  franchises  to  persons  and 
corporations;  Commissioners  of  Johnson  County  v.  Thayer,  94  U.  S.  642, 
24  L.  Ed.  185,  refusing  to  follow  State  decision  which  releases  town 
from  corresponding  obligations;  Anderson  v.  Santa  Anna,  116  U.  S. 
362,  29  L.  Ed.  635,  6  Sup.  Ct.  416,  and  Foote  v.  Johnson  Co.,  5  Dill.  284, 
Fed.  Cas.  4912,  construction  by  State  courts,  after  issue  of  bonds,  is 
not  conclusive  on  Federal  courts;  Leslie  v.  Town  of  Urbana,  8  Bias.  436, 
Fed.  Cas.  8276,  following  decision  of  State  court,  though  in  conflict  with 
prior  decision  of  Supreme  Court  of  United  States;  Wade  v.  Travis  Co., 
174  U.  S.  509,  43  L.  Ed.  1065, 19  Sup.  Ct.  719,  arguendo. 

Impairment  of  obligations  of  contracts  by  decisions.    Note,  14  Am. 
Rep.  288. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  681, 
684. 

Impairment  of  obligation  of  contracts  by  judicial  decision.    Note, 
4  Ann.  Oas.  94. 

Change  of  decision  of  State  court  as  impairment  of  contract.    Note, 
16  L.  S.  A.  646. 

Under  reserve  power  to  alter  and  amend  a  railroad  charter,  legislature 
may  define  its  uses  and  limit  its  rates  of  charge. 

Approved  in  Wisconsin,  M.  &  P.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  297, 
45  L.  Ed.  199,  21  Sup.  Ct.  118,  upholding  judgment  of  State  court  direct- 
ing different  companies  to  make  track  connections  at  point  where  re- 
spective tracks  intersect;  West  Wisconsin  Ry.  Co.  v.  Board  of  Super- 
visors of  Trempealeau  County,  35  Wis.  271,  holding  State  can  tax  lands 
granted  by  Congress  in  aid  of  railroad ;  Attorney  General  v.  Chicago  etc. 
Ry.  Co.,  36  Wis.  576,  578,  holding,  where  charter  empowers  railroad  to 
take  tolls,  legislation  restricting  its  maximum  rates  is  an  alteration 
within  the  scope  of  the  reserved  power. 

Eailroad,  though  owned  by  a  private  corporation,  is  a  public  highway, 
so  that  the  right  of  eminent  domain  and  power  of  taxation  may  be  exerted 
to  facilitate  its  construction. 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  292,  50  L.  Ed. 
199,  26  Sup.  Ct.  91,  railroad  having  arrangement  with  transfer  company 
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for  furnishing  at  depot  all  vehicles  necessary  for  accommodation  of  its 
passengers  may  exclude  other  cabmen  from  its  depot;  Wisconsin,  M.  & 
P.  R.  R.  Co.  v.  Jacobson,  179  U.  S.  296,  45  L.  Ed.  197,  21  Sup.  Ct.  118, 
upholding  State  statute  providing  for  the  connecting  of  tracks  where 
different  railroads  intersect;  Southern  Pac.  Co.  v.  Hyatt,  132  Cal.  242, 
64  Pac.  273,  holding  railroad'3  right  of  way  a  public  use  preventing 
running  of  statute  of  limitations;  State  v.  Missouri  Pac.  Ry.  Co.,  81 
Neb.  28,  115  N.  W.  618,  railroad  was  liable  for  refusal  to  extend  track 
to  grain  elevator,  under  valid  State  statute,  requiring  railroads  to  fur- 
nish equal  elevator  facilities  to  all;  McLucas  v.  St.  Joseph  etc.  Ry.  Co., 
67  Neb.  610,  93  N.  W.  929,  railroad  operated  in  State  is  public  high- 
way; Atchison  etc.  Ry.  Co.  v.  State,  23  Okl.  516,  101  Pac.  264,  corpora- 
tion commission  has  power  to  require  transportation  company  to  estab- 
lish and  maintain  flag  station;  Churchill  v.  City  of  Grants  Pass,  70  Or. 
288,  141  Pac.  166,  vote  to  bond  city  for  building  railway  from  city  to 
point  ten  miles  distant  was  valid;  Southern  Pac.  Co.  v.  Railroad  Com- 
mission, 60  Or.  404,  119  Pac.  728,  railroad  commission  has  power  to 
compel  railroad  to  install  new  facilities;  Chesapeake  etc  Ry.  Co.  v. 
Public  Service  Commission,  75  W.  Va.  103,  83  S.  E.  287,  railroad  com- 
mission has  power  to  require  railroads  to  provide  adequate  facilities 
for  transportation  of  persons  and  property  on  main  and  lateral  lines; 
dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co., 
195  U.  S.  577,  49  L.  Ed.  326,  25  Sup.  Ct.  133,  majority  holding  under 
Rev.  Stats.,  §§  5263  et  seq.,  telegraph  companies  not  granted  right  to 
occupy  railroad  rights  of  way  without  consent  of  railroad;  Humbird  v. 
Jackson  Co.,  154  U.  S.  592,  38  L.  Ed.  1089,  14  Sup.  Ct.  1203,  following 
rule;  Citizens1  Savings  &  Loan  Assn.  v.  Topeka,  20  Wall.  662,  15  Am. 
Rep.  60,  22  L.  Ed.  461,  holding  void,  bonds  issued  by  town  to  aid  private 
factory ;  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  696,  40  L.  Ed. 
857,  16  Sup.  Ct.  721,  holding  State  could  forbid  the  consolidation  of 
parallel  competing  railroads;  Smyth  v.  Ames,  169  U.  S.  544,  42  L.  Ed. 
848,  18  Sup.  Ct.  433,  and  Chicago  etc.  R.  R.  Co.  v.  Attorney  General, 
5  Fed.  Cas.  596,  both  holding  government  has  right  to  fix  reasonable 
rates  for  a  railroad ;  New  Orleans  Water  Works  Co.  v.  Southern  Brewing 
Co.,  36  Fed.  834,  holding  Circuit  Court  should  follow  decision  of  State 
court  in  construing  charter  of  a  corporation ;  Averill  v.  Southern  Ry.  Co., 
75  Fed.  737,  discussing  the  enjoining  of  rate  cutting  by  railroads; 
Fielder  v.  Montgomery  etc.  R.  R.  Co.,  51  Ala.  183,  Petty  v.  Myers,  49 
Ind.  4,  and  Supervisors  of  Portage  County  v.  Wisconsin  Central  R.  R. 
Co.,  121  Mass.  470,  all  holding  valid,  subscription  in  aid  of  railroad; 
Hockett  v.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183,  holding 
State  legislature  may  fix  maximum  rates  for  telephoning^  New  Orleans 
etc.  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  491,  majority  holding  that 
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legislature  could  not  take  land  held  by  municipality  and  intended  for 
depots;  Railroad  Commrs.  v.  Portland  etc.  R.  R.  Co.,  63  Me.  276,  18 
Am.  Rep.  210,  and  Northern  etc  .R.  R.  Co.  v.  Roberts,  42  Fed.  736,  737, 
738,  749,  both  following  rule ;  State  v.  Consolidation  Coal  Co.,  46  Md.  11, 
holding  railroads  could  not  convey  their  property  and  franchises  with- 
out the  consent  of  the  legislature;  Prince  v.  Crocker,  166  Mass.  361, 
32  L.  R.  A.  612,  44  N.  E.  449,  holding  valid,  municipal  bonds  issued  in 
aid  of  a  subway;  Venable  v.  Wabash  etc.  Ry.  Co.,  112  Mo.  116,  18 
L.  R.  A.  72,  20  S.  W.  496,  holding  that  grantor's  widow  could  not  recover 
dower  in  land  conveyed  to  railroad  as  a  right  of  way;  Perry  v.  Keene, 
56  N.  H.  543,  547,  holding  valid,  State  statute  authorizing  town  to  ap- 
propriate money  in  aid  of  railroad;  Sun  Pub.  Assn.  v.  Mayor,  152  N.  T. 
267,  37  L  E.  A.  792,  46  N.  E.  501,  holding  railroads  authorized  by  legis- 
lature and  constructed  by  the  city  are  for  a  "city  purpose";  Town  of 
Bennington  v.  Park,  50  Vt.  194,  holding  municipality  could  issue  bonds* 
to  aid  railroad  outside  of  State;  Lund  v.  Chippewa  Co.,  93  Wis.  651, 
67  N.  W.  931,  upholding  donation  for  establishment  of  home  for  feeble- 
minded ;  dissenting  opinion  in  Civil  Rights  Cases,  109  U.  S.  37,  27  L.  Ed. 
848,  3  Sup.  Ct.  41,  and  Plessy  v.  Ferguson,  163  U.  S.  554,  41  L.  Ed.  262, 
16  Sup.  Ct.  1144,  majority  holding  denial  of  equal  accommodations  in 
public  conveyances  imposes  no  badge  of  slavery;  Richmond  Co.  Gas- 
Light  Co.  v.  Middletown,  59  N.  Y.  231,  and  dissenting  opinion  in  Thomas 
v.  Fulford,  117  N.  C.  693,  23  S.  E.  642,  both  arguendo. 

Distinguished  in  People  v.  Batchellor,  53  N.  T.  142,  13  Am.  Rep.  489, 
holding  unconstitutional,  statute  requiring  municipality  to  issue  bonds 
and  buy  railroad  stock ;  Feldman  v.  City  Council  of  Charleston,  23  S.  C. 
65,  55  Am.  Rep.  10,  holding  invalid  bonds  issued  by  city  to  be  lent  to 
applicants  to  rebuild  burnt  district. 

Eminent  domain.    Note,  31  Am.  Dec.  372. 

Public  purposes  for  which  money  may  be  appropriated  or  raised 
by  taxation.    Note,  14  L.  R.  A.  479. 

Statute,  authorizing  county  to  aid  construction  of  a  railroad  by  a  dona- 
tion is  constitutional. 

Approved  in  Queensbury  v.  Culver,  19  Wall.  91,  22  L.  Ed.  104,  sus- 
taining statute  of  New  York  authorizing  people  to  decide  whether  they 
will  donate  municipal  bonds  to  a  railroad ;  New  Buffalo  v.  Cambria  Iron 
Co.,  105  U.  S.  76,  26  L.  Ed.  1025,  holding  it  immaterial  that  bonds,  were 
a  donation. 

Constitutionality  of  statutes  authorizing  cities  to  subscribe  to  stock 
of  or  make  donations  to  corporations.    Note,  59  Am.  Dec.  784. 

Miscellaneous.  Miscited  in  Commissioners  v.  January,  94  U.  S.  206, 
21  L.  Ed.  112. 
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16  WalL  699-703,  21  L.  Ed.  507,  EX  PABTB  UNITED  STATES. 

Court  of  Claims  may  hear  motion  for  a  new  trial,  in  favor  of  the  United 
States,  within  two  years  after  judgment,  tfeongh  mandate  of  Supreme  Court, 
affirming  its  judgment,  had  been  filed. 

Approved  in  Ex  parte  Fuller,  182  U.  S.  571,  45  L.  -Ed.  1235,  21  Sup. 
Ct.  874,  holding  lower  court  had  authority  upon  newly  discovered  evi- 
dence to  grant  new  trial  after  case  in  appellate  court;  United  States  v. 
Young,  94  U.  S.  259,  24  L.  Ed.  153,  holding  Court  of  Claims,  by  granting 
new  trial  after  judgment,  and  while  appeal  is  pending,  resumes  control 
of  the  case;  Belknap  v.  United  States,  150  U.  S.  59l,  87  L.  Ed.  1192, 
14  Sup.  Ct.  184,  following  rule. 

Mandamus  lies  to  compel  Court  of  Claims  to  hear  and  decide  motions 
for  a  new  trial,  and  for  stay  of  payment  of  judgment. 

Approved  in  In  re  Pennsylvania  Co.,  137  U.  S.  452,  34  L.  Ed.  739,  11 
Sup.  Ct.  141,  holding  power  of  Supreme  Court  to  mandamus,  when  cause 
removed  from  State  court,  is  improperly  remanded,  was  taken  away 
by  statutes  of  1887  and  1888. 
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